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PREFACE. 


My  aim  in  this  book  is  to  apply  to  the  whole  field  of  private 
international  law  the  method  of  treatment  already  applied  to  a 
large  part  thereof  in  my  book  on  the  law  of  domicil.  In  the 
following  pages  the  principles  of  private  international  law  recog- 
nised by  English  Conrts  —  or,  to  use  an  exactly  equivalent  ex- 
pression, the  principles  adhered  to  by  English  judges  when 
dealing  with  the  conflict  of  laws  —  are  treated  as  a  branch  of  the 
law  of  England :  these  principles  are  exhibited  in  the  form  of 
systematically  arranged  Rules  and  Exceptions,  and  each  of  these 
Rules  and  Exceptions  is,  when  necessaiy,  elucidated  by  comment 
and  illustrations.  Hence  this  treatise  has  a  twofold  character. 
It  is,  or  rather  it  contains,  a  second  and  carefully  corrected  edi- 
tion of  The  Law  of  Domicil  as  a  Branch  of  the  Law  of  England. 
It  is  also  a  complete  digest  of  and  commentary  on  the  law  of 
England  with  reference  to  the  conflict  of  laws. 

There  are  two  features  of  this  work  to  which  it  may  be  allow- 
able to  call  particular  attention  :  — 

First.  Pains  have  been  taken  to  render  this  treatise  useful  to 
American  no  less  than  to  English  readers. 

For  the  promotion  of  this  object  Professor  J.  B.  Moore,  of 
Columbia  College,  New  York,  has  appended  to  each  of  the  lead- 
ing chapters  of  this  Digest  a  statement  of  American  law  on  the 
subject  therein  dealt  with,  and  has  given  the  authorities,  and 
especially  the  most  recent  American  decisions,  which  support  the 
conclusions  at  which  he  has  arrived.  To  him  belongs  the  whole 
credit,  as  also  of  course  the  whole  responsibility,  for  this  account 
of  American  law.  His  name  is  a  sufficient  guarantee  for  its 
accuracy.  This  review  of  American  cases  will  be,  it  is  hoped, 
whilst  of  practical  utility  to  American,  of  considerable  interest  to 
English  lawyers. 
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Secondly.  The  Note  on  the  Limits  of  Taxation^  which  fills 
nearly  a  third  of  the  Appendix  to  the  Digest,  treats  of  a  new  and 
important  topic. 

This  Note,  which  constitutes  in  fact  a  short  essay,  contains  an 
attempt  to  define,  in  regard  to  the  Death  Duties  and  the  Duties 
of  Income  Tax,  the  general  principles  followed  by  English  Courts 
in  determining  who  are  the  persons  to  whom  and  what  are  the 
things  to  which  a  Taxing  Act  passed  by  the  Imperial  Parliament 
applies.  This  topic  is  one  which  is  generally  referred  to  in  a  frag- 
mentary and  cursory  manner  by  writers  on  the  conflict  of  laws. 
It  does  not  in  strictness  belong  to,  though  it  is  closely  connected 
with,  the  subject  on  which  such  writers  are  engaged.  It  requires, 
if  touched  upon  at  all,  to  be  dealt  with  systematically  as  a  sepa- 
rate branch  of  law.  Whatever  may  be  the  value  of  the  doctrines 
which  I  have  endeavoured  to  establish  with  reference  to  the  limits 
or  area  of  taxation,  the  subject  is  admittedly  of  importance,  and 
has  not,  as  far  as  my  knowledge  goes,  received  systematic  treat- 
ment at  the  hands  of  any  English  author. 

That  the  attempt  to  form  a  digest  of  private  international  law, 
as  administered  by  the  English  Courts,  should  result  in  anything 
like  complete  success,  is  more  than  I  can  hope.  This  branch  of 
law  has  been  created  within  little  more  than  a  century  by  a  series 
of  judicial  decisions,  and  is  now,  to  the  great  benefit  of  the 
public,  year  by  year  extended  and  developed  through  the  leg- 
islative activity  of  our  judges.  This  development  has  not  yet 
reached  its  tei*m.  No  one  therefore  can  finally  sum  up  its  results. 
That  even  the  endeavour  to  form  a  digest  of  private  international 
law  should  be  possible,  is  due  to  the  labours  of  my  predecessors. 
This  field  of  law  has  been  fully  explored  by  Story,  Westlake, 
Foote,  Wharton,  and  Nelson.  The  works  of  these  authors  have, 
during  the  composition  of  this  treatise,  never  been  long  out  of 
my  hands.  I  have  also  sought  the  guidance,  when  I  could  obtain 
it,  of  English  writers  who  have  dealt  either  directly  or  indi- 
rectly with  special  departments  of  private  international  law  ;  thus 
on  the  difficult  subject  of  foreign  judgments  I  have  been  greatly 
aided  by  Mr.  Piggott's  ingenious  and  exhaustive  monograph  :  nor 
have  I  neglected  to  consult  foreign  jurists,  such  as  Savigny,  Bar, 
and  Foelix,  who,  even  when  they  disagree  with  the  conclusions 
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arrived  at  by  English  judges,  often  throw  considerable  light,  if  it 
be  only  by  way  of  contrast,  on  the  doctrines  maintained  in  Eng- 
land with  regard  to  the  conflict  of  laws.  To  no  single  English 
writer,  let  me  add,  am  I  more  deeply  indebted  than  to  Mr.  West- 
lake.  The  soundness  and  thoroughness  of  his  workmanship  can 
be  appreciated  only  by  readers  who,  like  myself,  have  made  an 
elaborate  study  of  his  Treatise  on  Private  International  Law. 
There  will  be  found,  indeed,  in  the  following  pages,  several  expres- 
sions of  dissent  from  his  conclusions.  Such  criticism,  however,  so 
far  from  being  the  result  of  any  underestimate  of,  is  in  reality 
a  tribute  to,  his  merits.  Whenever  it  was  my  misfortune  to  dis- 
agree on  any  material  matter  with  an  opinion  of  Mr.  Westlake, 
it  was  due  to  my  readers  to  state  that  my  own  view  lacked  the 
support  to  be  derived  from  his  concurrence,  and  due  to  myself  to 
explain,  and  if  possible  to  justify,  my  dissent  from  conclusions 
which  carry  the  weight  of  his  authority. 

It  is  a  pleasure,  no  less  than  a  duty,  to  return  my  heartfelt 
thanks  to  the  many  friends  who  have  aided  me  in  the  production 
of  this  book. 

From  my  friend  Mr.  Arthur  Cohen  I  have  received  help  which 
is  in  the  strictest  sense  invaluable.  His  advice  has  often  removed 
difficulties  with  which  I  should  not  myself  have  been  able  to  cope, 
and  any  novelty  which  may  be  found  in  the  book  is  due  in  great 
measure  to  his  ingenious  and  fertile  suggestions.  To  my  friend 
and  colleague  Professor  Holland,  also,  I  am  under  intellectual 
obligations  of  a  special  character.  My  whole  conception  of  pri- 
vate international  law  has  been  influenced  by  views  expressed  by 
him,  not  only  in  his  writings  but  in  his  conversation.  There  is 
more  than  one  fundamental  idea  embodied  in  this  work  of  which, 
owing  to  our  constant  intercommunication  of  thought,  I  should 
find  it  hard  to  say  whether  it  originated  in  my  own  mind  or  was 
suggested  to  me  by  my  friend.  My  special  thanks  are  also  due 
to  Mr.  John  M.  Gover,  who  has  added  to  this  treatise  a  carefully 
prepared  index,  and  to  the  many  officials  and  others  who  have 
given  me  information  on  matters  of  detail  where  my  own  know- 
ledge  was  at  fault.  On  questions  connected  with  grants  of 
probate,  or  letters  of  administration,  I  have  enjoyed  the  great 
advantage  of  consulting  Mr.  Musgrave,  of  the  Probate  Registry, 
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whilst  my  friend  Mr.  Highmore,  of  the  Inland  Bevenne  Office, 

and  Mr.  Norman,  the  author  of  the  admirable  Digest  of  the  Death 

Duties^  have  spared  no  pains  to  explain  to  me  details  with  regard 

to  the  incidence  of  the  Death  Duties  and  the  Duties  of  Income 

Tax.     But  for  every  statement  in  this  work,  with  the  exception 

of  course  of  the  summaries  of  American  law  supplied  by  Mr. 

Moore,  I  alone  am  responsible.     Whatever  errors  it  contains  are 

wholly  my  own.     Whatever  merits  it  may  exhibit  are  due  in  no 

small  degree  to  the  authors  whose  works  I  have  studied,  and 

whose  conclusions  I  have  reproduced,  and  to  the  many  friends 

from  whom  I  have  received  help  and  encouragement 

A.  V.  DICEY. 
1880. 
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ADDENDA. 


Pagb  248,  note  4. 

Mayer  y.  ClareUe^  1890,  7  Times  L.  R.  40,  gives  an  example  of  a 
contract  to  be  performed  in  England  the  breach  of  which  takes  place 
out  of  England. 

Page  274,  note  4. 

Hurley  v.  Hurley,  1892,  67  L.  T.  384,  follows  Nibayet  v.  Nibayet, 
1878,  4  P.  D.  (C.  A.)  1. 

Page  355. 

Bio  Tinto  Copper  Co.  y.  SodiU  des  MStaux,  1890,  6  Times  L.  R. 
408.  An  action^will  not  be  stayed  on  the  ground  that  it  is  brought 
in  respect  of  a  matter  which  has  already  been  decided  by  a  foreign 
Court  of  competent  jurisdiction,  unless  the  English  action  is  between 
the  same  parties,  and  is  brought  with  the  same  objects  as  the  action  in 
which  the  foreign  Court  has  given  judgment. 

Page  376. 

Boissih^  V.  Brockner,  1889,  6  Times  L.  R.  86,  illustrates  the 
meaning  of  a  ^  voluntary  *'  appearance. 

Page  392,  note  1. 

Ingham  v.  Sachs,  1886,  56  L.  T.  920,  according  to  which  a  Prus- 
sian Court  has  jurisdiction  to  dissolve  the  marriage  of  persons  (not 
being  British  subjects)  domiciled  in  Austria  but  resident  in  Prussia, 
foUows  Niboyet  v.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1,  and  is,  it  is 
submitted,  wrongly  decided. 

Page  424,  note  1. 

In  re  Low,  [1894]  1  Ch.  (C.  A.)  147.  When  a  Scotch  judgment 
is  regristered  in  England,  the  judgment  creditor  stands  in  the  same 
position  as  that  in  which  he  would  have  stood  if  he  had  on  the  day  of 
r^stration  recovered  judgment  in  an  English  Court. 

Page  519,  note  4. 
Welch  V.  Tennent,  [1891]  A.  C.  639. 

Page  520,  note  2. 
But  see  /n  re  Harman,  [1894]  3  Ch.  607. 
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Page  651,  note  3. 

See,  however,  In  re  Marsland,  1886,  55  L.  J.  Ch.  581,  582,  judg- 
ment of  Kay,  J.,  which  seems  to  imply  that  rights  to  property  actually 
acquired  by  a  husband  under  the  law  of  his  matrimonial  domicil  may 
be  lost  by  a  change  of  domicil. 

Page  663,  note  5. 

Syhmarine  Telegraph  Co,  v.  Dickson,  1864,  15  C.  B.  n.  s.  759; 
33  L.  J.  C.  P.  139. 

Page  686,  note  2. 

In  re  Elliott,  1891,  W.  N.  p.  9,  to  be  added  after  Mayor  &c.  of 
Canterbury  v.  Wybum,  [1895]  A.  C.  89. 

Page  702,  note  4. 
MUnes  v.  Fodm,  1890,  59  L.  J.  P.  D.  62. 

Page  805,  note  3. 

See,  however,  Grainger  v.  Crough,  1896,  12  Times  L.  R.  (H.  L.) 
364,  reversing  the  judgment  of  the  Court  of  Appeal.  The  judgment 
of  the  House  of  Lords  establishes  that  a  wine  merchant  who  is  resident 
and  manages  his  business  outside  the  United  Kingdom  does  not,  by  the 
mere  fact  of  obtaining,  through  an  agent  or  otherwise,  orders  for  goods 
from  purchasers  in  the  United  Kingdom,  exercise  a  trade  within  the 
United  Kingdom.  This  case  possibly  overrules  PomTnery  v.  Apthorpe, 
1886,  56  L.  J.  Q.  B.  D.  155,  and  Werle  v.  Cdquhoun,  1888,  20 
Q.  B.  D.  (C.  A.)  753,  but  does  not  invalidate  the  principle  that  a 
person  resident  and  managing  his  business  outside  the  United  Kingdom 
is  liable  to  income  tax  on  profits  accruing  to  him  from  contracts  made 
or  performed  in  the  United  Kingdom. 
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General  Principle  No.  I.  —  Any  right  which  has 
been  duly  acquired  under  the  law  of  any  civilised  country 
is  recognised  and,  in  general,  enforced  by  English  Courts, 
and  no  right  which  has  not  been  duly  acquired  is  enforced 
or,  in  general,  recognised  by  EngUsh  Courts. 

General  Principle  No.  II.  —  English  Courts  will  not 
enforce  a  right  otiierwise  duly  acquired  under  the  law  of  a 
foreign  country  : 

(A)  Where  the  enforcement  of  such  right  is  inconsistent 
with  any  statute  of  the  Imperial  Parliament  intended  to 
have  extra-territorial  operation ; 

(B)  Where  the  enforcement  of  such  right  is  inconsistent 
with  the  poUcy  of  English  law,  or  with  the  mamtenance  of 
English  political  institutions ; 

(C)  Where  the  enforcement  of  such  right  involves  inter- 
ference with  the  authority  of  a  foreign  sovereign  within  the 
country  whereof  he  is  sovereign. 

Jurisdiction. 

General  Principle  No.  III.  —  The  sovereign  of  a 
country,  acting  through  the  Courts  thereof,  has  jurisdic- 
tion over  (t.  6.,  has  a  right  to  adjudicate  upon)  any  mat- 
ter with  regard  to  which  he  can  give  an  effective  judgment, 
and  has  no  jurisdiction  over  {i.  e.,  has  no  right  to  adjudicate 
upon)  any  matter  with  regard  to  which  he  cannot  give  an 
effective  judgment. 
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Sub-Rule.  —  When  with  regard  to  any  matter  (e.  gr., 
divorce)  the  Courts  of  no  one  country  can  give  a  completely 
effective  judgment,  but  the  Courts  of  several  countries  can 
give  a  more  or  less  effective  judgment,  the  Courts  of  that 
country  where  the  most  effective  judgment  can  be  given 
have  a  preferential  jurisdiction. 

General  Principle  No.  IV.  —  The  sovereign  of  a 
country,  acting  through  the  Courts  thereof,  has  a  right  to 
exercise  jurisdiction  over  any  person  who  voluntarily  sub- 
mits to  his  jurisdiction,  or,  in  other  words,  the  Courts  of  a 
country  are  Courts  of  competent  jurisdiction  over  any  per- 
son who  voluntarily  submits  to  their  jurisdiction. 

Choice  of  Law. 

General  Principle  No.  V.  —  The  nature  of  a  right 
acquired  under  the  law  of  any  civilised  country  must  be 
determined  in  accordance  with  the  law  under  which  the  right 
is  acquired. 

General  Principle  No.  VI.  —  Whenever  the  legal 
effect  of  any  transaction  depends  upon  the  intention  of  the 
party  or  parties  thereto,  as  to  the  law  by  which  it  was  gov- 
erned, then  the  effect  of  the  transaction  must  be  determined 
in  accordance  with  the  law  contemplated  by  such  party  or 
parties. 


BOOK  I. 
Peblimtstaey  Mattbes. 

CHAPTER  L 
INTERPRETATION  OF  TERMS. 

/.  DEFINITIONS. 

In  the  following  Rules  and  Exceptions,  unless  the  context 
or  subject-matter  otherwise  requires,  the  following  terms 
have  the  foUowing  meanings. 

1.  ^^  This  Digest "  means  the  Rules  and  Exceptions  con- 
tained in  Books  I.  to  III.  of  this  treatise. 

2.  "  Court"  means  Her  Majesty's  High  Court  of  Justice 
in  England. 

3.  "  Person  "  includes  a  corporation  or  body  corporate. 

4.  "Country''  means  the  whole  of  a  territory  subject 
under  one  sovereign  to  one  system  of  law. 

5.  "  State  "  means  the  whole  of  the  territory  (the  limits 
whereof  may  or  may  not  coincide  with  those  of  a  country) 
subject  to  one  sovereign. 

6.  "  Foreign  "  means  not  English. 

7.  "  Foreign  country  "  means  any  country  which  is  not 
England. 

8.  "England"  includes  any  ship  of  the  Royal  Navy 
wherever  situate. 

9.  "  United  Kingdom  "  means  the  United  Kingdom  of 
England,  Scotland,  and  Ireland,  and  the  islands  adjacent 
thereto ;  but  does  not  include  either  the  Isle  of  Man  or  the 
Channel  Islands. 

10.  "  British  dominions  "  means  all  countries  subject  to 
the  Crown,  including  the  United  ICingdom. 
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Sub-Rule.  —  When  with  regard  to  any  matter  (e.  gr., 
divorce)  the  Courts  of  no  one  country  can  give  a  completely 
effective  judgment,  but  the  Courts  of  several  countries  can 
give  a  more  or  less  effective  judgment,  the  Courts  of  that 
country  where  the  most  effective  judgment  can  be  given 
have  a  preferential  jurisdiction. 

General  Principle  No.  IV.  —  The  sovereign  of  a 
country,  acting  through  the  Courts  thereof,  has  a  right  to 
exercise  juiisdiction  over  any  person  who  voluntarily  sub- 
mits to  his  jurisdiction,  or,  in  other  words,  the  Courts  of  a 
country  are  Courts  of  competent  jurisdiction  over  any  per- 
son who  voluntarily  submits  to  their  jurisdiction. 

Choice  of  Law. 

General  Principle  No.  V.  —  The  nature  of  a  right 
acquired  under  the  law  of  any  civilised  country  must  be 
determined  in  accordance  with  the  law  under  which  the  right 
is  acquired. 

General  Principle  No.  VI.  —  Whenever  the  legal 
effect  of  any  transaction  depends  upon  the  intention  of  the 
party  or  parties  thereto,  as  to  the  law  by  which  it  was  gov- 
erned, then  the  effect  of  the  transaction  must  be  determined 
in  accordance  with  the  law  contemplated  by  such  party  or 
parties. 
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CHAPTER   L 
INTERPRETATION  OF  TERMS. 

/.  DEFINITIONS, 

In  the  following  Rules  and  Exceptions,  unless  the  context 
or  8ubjec<rmatter  otherwise  requires,  the  foUowing  terms 
have  the  following  meanings. 

1.  ^^  This  Digest "  means  the  Rules  and  Exceptions  con- 
tained in  Books  I.  to  III.  of  this  treatise. 

2.  ^^  Court"  means  Her  Majesty's  High  Court  of  Justice 
in  England. 

3.  "  Person  '*  includes  a  corporation  or  body  corporate. 

4.  "Country"  means  the  whole  of  a  territory  subject 
under  one  sovereign  to  one  system  of  law. 

5.  "  State  "  means  the  whole  of  the  territory  (the  limits 
whereof  may  or  may  not  coincide  with  those  of  a  country) 
subject  to  one  sovereign. 

6.  «  Foreign  "  means  not  EngUsh. 

7.  "  Foreign  country  "  means  any  country  which  is  not 
England. 

8.  "England"  includes  any  ship  of  the  Royal  Navy 
wherever  situate. 

9.  "  United  Kingdom  "  means  the  United  Kingdom  of 
England,  Scotland,  and  Ireland,  and  the  islands  adjacent 
thereto ;  but  does  not  include  either  the  Isle  of  Man  or  the 
Channel  Islands. 

10.  "  British  dominions  "  means  all  countries  subject  to 
the  Crown,  including  the  United  ICingdom. 
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11.  ^^  Domicil ''  means  the  country  which  in  accordance 
with  the  Rules  in  this  Digest  is  considered  by  law  to  be  a 
person's  permanent  home. 

12.  ^^Independent  person"  means  a  person  who  as  re- 
gards his  domicil  is  not  legally  dependent,  or  liable  to  be 
legally  dependent,  upon  the  will  of  another  person. 

13.  ^^  Dependent  person  "  means  any  person  who  is  not  an 
independent  person  as  hereinbefore  defined,  and  includes : 

(i)  a  minor. 

(ii)  a  married  woman. 

14.  '^An  immovable"  means  a  thing  which  can  be 
touched  but  which  cannot  be  moved,  and  includes,  unless 
the  contrary  is  expressly  stated,  a  chattel  real. 

15.  «  A  movable  "  means  a  thing  which  is  not  an  immov- 
able,  and  includes : 

(i)  a  thing  which  can  be  touched  and  can  be  moved,  and 

(ii)  a  thing  which  is  the  object  of  a  claim,  and  cannot 

be  touched,  or,  in  other  words,  a  chose  in  action. 

16.  "  Lex  dornicilii^^^  or  "  law  of  the  domicil,"  means  the 
law  of  the  country  where  a  person  is  domiciled. 

17.  "  Lex  loci  contractus  "  means  the  law  of  the  coun- 
try where  a  contract  is  made. 

18.  "  Lex  loci  solutionis  "  means  the  law  of  the  country 
where  a  contract  is  to  be  performed. 

19.  ^^  Lex  sittis"  means  the  law  of  the  country  where  a 
thin^  is  situate. 

20.  "  Lex  fori  "  means  the  local  or  territorial  law  of  the 
country  to  which  a  Court,  wherein  an  action  is  brought,  or 
other  legal  proceeding  is  taken,  belongs. 


//.  APPLICATION  OF  TEEM  ''LAW  OF  COUNTRY:' 

In  this  Digest  the  law  of  a  given  country  (e.  g^.,  the  law 
of  the  country  where  a  person  is  domiciled) : 

(i)   means,  when  applied  to  England,  the  local  or  ter- 
ritorial law  of  England ; 
(ii)  means,  when  applied  to  any  foreign  country,  any 
law,  whether  it  be  the  hteal  or  territorial  law  of 
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that  country  or  not,  which  the  Courts  of  that 

country  apply  to   the  decision  of   the  case  to 
which  the  Rule  refers. 


CHAPTER  n. 
DOMICIL. 

(A)     DOMICIL  OP  NATURAL  PERSONS. 

I.  Nature  of  Domicil. 

Rule  1.  —  The  domicil  of  any  person  is,  in  general,  the 
place  or  country  which  is  in  fact  his  permanent  home,  but 
is  in  some  cases  the  place  or  country  which,  whether  it  be 
in  fact  his  home  or  not,  is  determined  to  be  his  home  by  a 
role  of  law. 

Rule  2.  —  No  person  can  at  any  time  be  without  a  dom- 
icil. 

Rule  3.  —  Subject  to  the  exception  hereinafter  men- 
tioned, no  person  can  have  at  the  same  time  more  than  one 
domicil  (?). 

Excepdon.  —  A  person  within  the  operation  of  the  Domicile  Act,  1861,  24  & 
25  Vict.  cap.  121,  may  possibly  have  one  domicil  for  the  purpose  of  tes- 
tate or  intestate  succession,  and  another  domicil  for  all  other  purposes. 

Rule  4.  —  A  domicil  once  acquired  is  retained  until  it  is 
changed 

(1)  in  the  case  of  an  independent  person,  by  his  own 

act; 

(2)  in  the  case  of  a  dependent  person,  by  the  act  of 

some  one  on  whom  he  is  dependent. 

II.   Acquisition  and  Change  of  Domicil. 
Domicil  of  Independent  Persons. 

Rule  5.  —  Every  independent  person  has  at  any  given 
moment  either 

(1)  the  domicil  received  by  him  at  his  birth  (which 
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domicil  is  hereinafter  called  the  domicil  of 
origin),  or, 
(2)  a  domicil  (not  being  the  same  as  his  domicil  of 
origin)  acquired  or  retained  by  him  while  inde- 
pendent by  his  own  act  (which  domicil  is  here- 
inafter called  a  domicil  of  choice). 

Domicil  of  Origin. 

Rule  6.  —  Every  person  receives  at  (or  as  from)  birth 
a  domicil  of  origin. 

(1)  In  the  case  of  a  legitimate  child  bom  during  his 

father's  lifetime,  the  domicil  of  origin  of  the 
child  is  the  domicil  of  the  father  at  the  time  of 
the  child's  birth. 

(2)  In  the  case  of  an  illegitimate  or  posthumous  child, 

the  domicil  of  origin  is  the  domicil  of  his  mother 
at  the  time  of  his  birth. 

(3)  In  the  case  of  a  foundling,  the  domicil  of  origin 

is  the  country  where  he  is  born  or  found. 

(4)  In  the  case  of  a  legitimated  person,  the  domicil  of 

origin  is  (probably)  the  domicil  which  his  father 
had  at  the  time  of  such  person's  birth  (?). 

Domicil  of  Choice. 

Rule  7.  —  Every  independent  person  can  acquire  a  dom- 
icil of  choice,  by  the  combination  of  residence  {factum)^  and 
intention  of  permanent  or  indefinite  residence  {animus 
inanendi)^  but  not  otherwise. 

Change  of  Domicil. 

Rule  8. 

(1)  The  domicil  of  origin  is  retained  until  a  domicil 

of  choice  is  in  fact  acquired. 

(2)  A  domicil  of  choice  is  retained  until  it  is  aban- 

doned, whereupon  either 
(i)  a  new  domicil  of  choice  is  acquired ;  or 
(ii)  the  domicil  of  origin  is  resumed. 
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DomicU  of  Dependent  Persons  {Minors  and  Married 

Women). 

Rule  9.  —  The  domicil  of  every  dependent  person  is 
the  same  as,  and  changes  (if  at  all)  with,  the  domicil  of  the 
person  on  whom  he  is,  as  regards  his  domicil,  legally  depen- 
dent. 

Sub-Rule  1.  —  Subject  to  the  exceptions  hereinafter 
mentioned,  the  domicil  of  a  minor  is  during  minority  deter- 
mined as  follows : 

(1)  The  domicil  of  a  legitimate  or  legitimated  minor 

is,  during  the  lifetime  of  his  father,  the  same 
as,  and  changes  with,  the  domicil  of  his  father. 

(2)  The  domicil  of  an  illegitimate  minor,  or  of  a  minor 

whose  father  is  dead,  is,  whilst  the  minor  lives 
with  his  mother,  the  same  as,  and  changes  with, 
the  domicil  of  the  mother  (?). 

(3)  The  domicil  of  a  minor  without  living  parents,  or 

of  an  iUegitimate  minor  without  a  Kving  mother, 
possibly  is  the  same  as,  and  changes  with,  the 
domicil  of  his  guardian,  or  may  be  changed  by 
his  guardian  (?). 

Exemption  1  to  Suh-Rule.  —  The  domicil  of  a  minor  is  not  changed   by  the 

mere  re-marriage  of  his  mother. 
Exception  2  to  Sub-Rule.  — The  change  of  a  minor's  home  by  a  mother  or  a 

gaardian  does  not,  if  made  with  a  fraudulent  purpose,  change  the  minor's 

domicil. 

Sub-Rule  2.  —  The  domicil  of  a  married  woman  is  dur- 
ing coverture  the  same  as,  and  changes  with,  the  domicil  of 
her  husband. 

Rule  10.  —  A  domicil  cannot  be  acquired  by  a  depen- 
dent person  through  his  own  act. 

Sub-Rule. —  Where  there  is  no  person  capable  of  chang- 
ing a  minor's  domicil,  he  retains,  until  the  termination  of 
his  minority,  the  last  domicil  which  he  has  received. 

Rule  11.  —  The  last  domicil  which  a  person  receives 
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whilst  he  is  a  dependent  person  continues^  on  his  becoming 
an  independent  person,  unchanged  until  it  is  changed  by 
his  own  act. 

Sub-Rule  1.  —  A  person  on  attaining  his  majority  re- 
tains the  last  domicil  which  he  had  during  his  minority 
until  he  changes  it. 

Sub-Rule  2.  —  A  widow  retains  her  late  husband's  last 
domicil  until  she  changes  it. 

Sub-Rule  3.  —  A  divorced  woman  retains  the  domicil 
which  she  had  immediately  before,  or  at  the  moment  of 
divorce,  until  she  changes  it. 

m.   ASCEBTAINMEKT   OF   DOMIGIL. 

Domicil  —  How  Ascertained. 

Rule  12. — The  domicil  of  a  person  can  always  be 
ascertained  by  means  of  either 

(1)  a  legal  presumption ;  or 

(2)  the  known  facts  of  the  case. 

Legal  Presumptions. 

Rule  13.  —  A  person's  presence  in  a  country  is  pre- 
sumptive evidence  of  domicil. 

Rule  14.  —  When  a  person  is  known  to  have  had  a 
domicil  in  a  given  country  he  is  presumed,  in  absence  of 
proof  of  a  change,  to  retain  such  domicil. 

Facts  which  are  Evidence  of  Domicil. 

Rule  15.  —  Any  circumstance  may  be  evidence  of  dom- 
icil, which  is  evidence  either  of  a  person's  residence  [fac- 
ft^m),  or  of  his  intention  to  reside  permanently  {animus\ 
within  a  particular  counbry. 

Rule  16.  —  Expressions  of  intention  to  reside  perma- 
nently in  a  country  are  evidence  of  such  an  intention,  and 
in  so  far  evidence  of  domicil. 

Rule  17.  —  Residence  in  a  country  is  primh  fade  evi- 
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dence  of  the  intention  to  reside  there  permanently  (animus 
manendi)^  and  in  so  far  evidence  of  domicil. 

RuiiB  18.  —  Residence  in  a  country  is  not  even  primd 
fade  evidence  of  domicil,  when  the  nature  of  the  residence 
either  is  inconsistent  with,  or  rehuts  the  presumption  of,  an 
intention  to  reside  there  permanently  {animus  manendi). 

(B)  DOMICIL  OF  LEGAL  PERSONS  OR  CORPORATIONS. 

Rule  19.  —  The  domicil  of  a  corporation  is  the  place 
considered  by  law  to  be  the  centre  of  its  affairs,  which 

(1)  in  the  case  of  a  trading  corporation,  is  its  prin- 

cipal place  of  business,  t.  e.,  the  place  where  the 
administrative  business  of  the  corporation  is 
carried  on, 

(2)  in  the  case  of  any  other  corporation,  is  the  place 

where  its  functions  are  discharged. 

CHAPTER  m. 

BRITISH  NATIONALITY. 

Rule  20. 

(1)  '^British  subject"  means  any  person  who   owes 

permanent  allegiance  to  the  Crown. 

(2)  '^Natural-bom  British  subject"  means  a  British 

subject  who  has  become  a  British  subject  at 
the  moment  of  his  birth. 

(3)  '^  Naturalized  British  subject "  means  any  British 

subject  who  is  not  a  natural-bom  British  sub- 
ject. 

(4)  ''  Alien  "  means  any  person  who  is  not  a  British 

subject. 

(5)  ''  Statutory  alien  "  means  any  person  who,  having 

been  a  natural-bom  British  subject,  has  become 
an  alien  in  accordance  with  any  of  the  follow- 
ing Rules. 

The  term  includes  a  widow  who,  having  been 


lii  TABLE  OF  BULBS. 

a  natural-bom  British  subject^  has,  in  aocord- 
ance  with  Rules  31  and  32,  become  an  alien  by 
or  in  consequence  of  her  marriage  with  an 
alien. 

(6)  ^^  Disability  "  means  the  status  of  being  an  infant, 

lunatic,  idiot,  or  married  woman. 

(7)  ^^  Declaration  of  alienage  "  means  a  declaration  of 

a  person'^  desire  to  be  an  alien,  made  in  the 
manner  and  form  provided  by  the  Naturaliza- 
tion Act,  1870. 
BuLE   21. — Every  natural  person  is  either  a  British 
subject  or  an  alien. 


(A)  ACQUISITION  OF  BRITISH  NATIONALITY  AT  BIRTH 
(NATURAL-BORN  BRITISH  SUBJECTS). 

Rule  22.  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, any  person  who  (whatever  the  nationaUty  of  his 
parents)  is  born  within  the  British  dominions  is  a  natural- 
bom  British  subject. 

Exception  1.  — Any  person  who  (hig  father  being  an  alien  enemy)  is  bom  in  a 
part  of  the  British  dominions  which,  at  the  time  of  such  person's  birth,  is 
in  hostile  occupation,  is  an  alien. 

Exception  2.  —  Any  person  whose  father  (being  an  alien)  is  at  the  time  of 
such  person's  birth  an  ambassador  or  other  diplomatic  agent  accredited  to 
the  Crown  by  the  sovereign  of  a  foreign  state,  is  (though  bom  within 
the  British  dominions)  an  alien. 

Rule  23.  —  Subject  to  the  exception  hereinafter  men- 
tioned, any  person 

(1)  whose  father  is  bom  withm  the  British  domin- 

ions, or 

(2)  ^hose  paternal  grandfather  is  bom  mthin  the 

British  dominions 
is  (though  not  bom  witfiin  the  British  donnnions)  a  natural- 
bom  British  subject. 

Provided  that  no  person  is  under  this  Bule  a  natural- 
bom  British  subject  whose  father  is  not  at  the  time  of  such 
person's  birtii  a  natural-bom  British  subject. 


TABLE  OF  BULBS.  liii 

ExcepUofu — Any  peraoii  bom  out  of  the  British  dominions,  whose  father, 
though  a  natnnd-bom  British  subject,  is  at  the  time  of  suoh  person's  birth 
in  the  actual  service  of  any  foreign  prince  or  state  in  enmity  with  the 
Crown,  is  not  a  natural-bom  British  subject. 

Rule  24.  —  Any  person  whose  father  (being  a  British 
subject)  is,  at  the  time  of  such  person's  birth,  an  ambassa- 
dor or  other  public  minister  in  the  service  of  the  Crown,  is 
(though  bom  out  of  the  British  dominions)  a  natural-born 
British  subject. 

SxTB-RuLE.  —  British  nationality  is  not  inherited  through 
women. 

(B)  ACQUISITION,  LOSS,  AND  RESUMPTION  OF  BRITISH 
NATIONALITY  AT  PERIOD  OF  LIFE  LATER  THAN 
BIRTH. 

I.  Acquisition,  Loss,  etc.,  by  Person  not  being 

UNDEB   ANY   DISABILITY. 

(i)  Acquisition. 

Rule  25.  —  An  alien  [not  being  under  any  disability  ?  ] 
who,  within  such  Umited  time  before  making  the  appUeation 
hereinafter  mentioned  as  may  be  allowed  by  one  of  Her 
Majesty's  Principal  Secretaries  of  State  [hereinafter  re- 
ferred to  as  the  Secretary  of  State],  either  by  general  order 
or  on  any  special  occasion,  has  resided  in  the  United  King- 
dom for  a  term  of  not  less  than  five  years,  or  has  been  in 
the  service  of  the  Crown  for  a  term  of  not  less  than  five 
years,  and  intends,  when  naturalized,  either  to  reside  in  the 
United  Kingdom,  or  to  serve  under  the  Crown,  may  apply 
to  the  Secretary  of  State  for  a  certificate  of  naturalization. 

The  applicant  must  adduce  in  support  of  his  application 
such  evidence  of  his  residence  or  service,  and  intention  to 
reside  or  serve,  as  such  Secretary  of  State  may  require. 
The  Secretary  of  State,  if  satisfied  with  the  evidence  ad- 
duced, must  take  the  case  of  the  applicant  into  considera- 
tion, and  may,  with  or  without  assigning  any  reason,  give 
or  withhold  a  certificate  as  he  thinks  most  conducive  to  the 
public  good;  and  no  appeal  lies  from  his  decision,  but  such 
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certificate  does  not  take  effect  until  the  applicant  has  taken 
the  oath  of  allegiance. 

An  alien  to  whom  a  certificate  of  naturalization  is  granted 
is,  in  the  United  Kingdom,  entitled  to  all  political  and  other 
rights,  powers,  and  privileges,  and  is  subject  to  all  obliga- 
tions, to  which  a  natural-born  British  subject  is  entitled,  or 
subject  in  the  United  Kingdom,  with  this  qualification,  that 
he  is  not,  when  within  the  limits  of  the  foreign  state  of 
which  he  was  a  subject  previously  to  obtaining  his  certifi- 
cate of  naturalization,  to  be  deemed  to  be  a  British  subject 
unless  he  has  ceased  to  be  a  subject  of  that  state  in  pursu- 
ance of  the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that 
effect. 

(ii)  Renunciation. 

Rule  26.  —  Any  British  subject  who  has  at  any  time 
before,  or  may  at  any  time  after,  the  12th  day  of  May,  1870, 
when  in  any  foreign  state  and  not  under  any  disability, 
voluntarily  become  naturalized  in  such  state,  is,  &om  and 
after  the  time  of  his  so  having  become  naturalized  in  such 
foreign  state,  to  be  deemed  to  have  ceased  to  be  a  British 
subject  and  to  be  regarded  as  an  alien. 

Rule  27.  —  Where  the  Crown  has  entered  into  a  con- 
vention with  any  foreign  state  to  the  effect  that  the  subjects 
or  citizens  of  that  state  who  have  been  naturalized  as  Brit- 
ish subjects  may  divest  themselves  of  their  status  as  such 
subjects,  it  may  be  declared,  by  Order  in  Council,  that  such 
convention  has  been  entered  into  by  the  Crown ;  and  from 
and  after  the  date  of  such  Order  in  Council,  any  person 
[not  being  under  any  disability  (?)  and]  being  originally  a 
subject  or  citizen  of  the  tate  referred  to  in  such  Order,  who 
has  been  naturalized  as  a  British  subject,  may,  within  such 
limit  of  time  as  may  be  provided  in  the  convention,  make  a 
declaration  of  alienage,  and  from  and  after  the  date  of  his 
so  making  such  declaration  such  person  is  to  be  regarded 
as  an  alien,  and  as  a  subject  of  the  state  to  which  he  ori- 
ginally belonged  as  aforesaid. 

Rule  28.  —  Any  person  who  by  reason  of  his  having  been 
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bom  within  the  British  dominions  is  a  natoral-bom  subject^ 
but  who  also  at  the  time  of  his  birth  became  under  the  law 
of  any  foreign  state  a  subject  of  such  state,  and  is  still  such 
subject,  may,  if  not  under  any  disability,  make  a  declaration 
of  alienage,  and  from  and  after  the  making  of  such  declara- 
tion of  alienage  such  person  ceases  to  be  a  British  subject, 
i.  e.y  becomes  an  alien. 

Rule  29.  —  Any  person  who  is  bom  out  of  the  British 
dominions,  of  a  father  being  a  British  subject,  may,  if  not 
under  any  disability,  make  a  declaration  of  alienage,  and 
from  and  after  the  making  of  such  declaration  ceases  to  be 
a  British  subject,  i.  e.,  becomes  an  alien. 

(Hi)  Resumption. 

Rule  30.  —  Any  statutory  alien  [not  being  under  any 
disabiUty?]  nmy,  on  performing  the  same  conditions  and 
adducing  the  same  evidence  as  is  required  under  Rule  25 
in  the  case  of  an  alien  applying  for  a  certificate  of  natural- 
ization, apply  to  the  Secretary  of  State  for  a  certificate  (here- 
inafter referred  to  as  a  certificate  of  re-admission  to  British 
nationality)  re-admitting  him  to  the  status  of  a  British  sub- 
ject. The  Secretary  of  State  has  the  same  discretion  as  to 
the  giving  or  withholding  of  the  certificate  as  in  the  case 
of  a  certificate  of  naturalization,  and  an  oath  of  allegiance 
is  in  like  manner  required  previously  to  the  issuing  of  the 
certificate. 

A  statutory  alien  to  whom  a  certificate  of  re-admission  to 
British  nationality  has  been  granted  from  the  date  of  the 
certificate  of  re-admission,  but  not  in  respect  of  any  previous 
transaction,  resumes  his  position  as  a  British  subject ;  with 
this  qualification,  that,  within  the  limits  of  the  foreign  state 
of  which  he  became  a  subject,  he  is  not  to  be  deemed  to  be 
a  British  subject  unless  he  has  ceased  to  be  a  subject  of  that 
foreign  state  according  to  the  laws  thereof,  or  in  pursuance 
of  a  treaty  to  that  effect. 

The  jurisdiction  exercisable  under  this  Rule  by  the  Sec- 
retary of  State  in  the  United  Kingdom  in  respect  of  the 
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(1)  any  foreign  sovereign ; 

(2)  any  ambassador  or  other  diplomatic  agent  repre- 

senting a  foreign  sovereign  and  accredited  to 
the  Crown ; 

(3)  any  person  belonging  to  the  suite  of  such  ambassa- 

dor  or  diplomatic  agent. 
An  action  or  proceeding  against  the  property  of  any  of 
the  persons  enumerated  in  this  Rule  is,  for  the  purpose  of 
this  Rule,  an  action  or  proceeding  against  such  person. 

Exception  1.  —  The  Court  has  jurisdiction  to  entertain  an  action  against  a  for- 
eign sovereign,  or  (semble)  an  ambassador,  diplomatic  agent,  or  other 
person  coming  within  the  terms  of  Rule  38  (2)  and  (3),  if  such  foreign 
sovereign,  ambassador,  or  other  person,  having  appeared  before  the  Court 
voluntarily,  waives  his  privilege  and  submits  to  the  jurisdiction  of  the 
Court. 

Exception  2.  —  The  Court  has  jurisdiction  to  entertain  an  action  against  a  per- 
son belonging  to  the  suite  of  an  ambassador  or  diplomatic  agent,  if  such 
person  engages  in  trade  (?). 

(ii)  In  Respect  of  Subject-Matter. 

Rule  39.  —  Subject  to  the  exception  hereinafter  men- 
tioned, the  Court  has  no  jurisdiction  to  entertain  an  action 

for 

(1)  the  determination  of  the  title  to,  or  the  right  to 

the  possession  of,  any  immovable  situate  out  of 
England  (foreign  land),  or 

(2)  the  recovery  of  damages  for  trespass  to  such  im- 

movable. 

Exception,  —  The  Court  has  jurisdiction  to  entertain  an  action  against  a  person 
who  is  in  England  respecting  an  immovable  situate  out  of  England  (for- 
eign land),  on  the  ground  of  either 

(a)  a  contract  between  the  parties  to  the  action,  or 

(b)  an  equity  between  such  parties, 
with  reference  to  such  immovable. 

Rule  40.  —  The  Court  has  no  jurisdiction  to  entertain 
an  action  for  the  enforcement,  either  directly  or  indirectly, 
of  a  penal  law  of  a  foreign  country. 

(B)   WHERE  JXJRISDICTION  EXISTS. 

(i)  In  Respect  of  Persons. 
Rule  41.  —  Subject  to  Rule  38,  and  to  the  exception 
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hereinafter  mentioned^  no  class  of  persons  is,  as  such^  ex- 
cluded or  exempt  from  the  jurisdiction  of  the  Court,  i.  e., 
any  person  may  be  a  party  to  an  action  or  other  legal  pro- 
ceeding in  the  Court. 

Exception.  —  The  Court  has  no  jurisdiction  during  the  continuance  of  war  to 
entertain  an  action  brought  by  an  alien  enemy,  unless  he  is  living  here 
under  the  license  or  protection  of  the  Grown. 

The  term  *'  alien  enemy  "  includes  any  British  subject  or  citizen  of  a 
neutral  state  voluntarily  residing  during  a  war  with  Great  Britain  in  a 
hostile  country. 

Rule  42.  —  The  Court  has  jurisdiction  in  any  kind  of 
action  over  any  person  who  has  by  his  conduct  precluded 
himself  from  objecting  to  the  jurisdiction  of  the  Court. 

(ii)  In  Bespect  of  Subject-Matter. 

Rule  43.  —  The  Court  has  jurisdiction  to  entertain  pro- 
ceedings for  the  determination  of  any  right  over  or  in  re- 
spect  of 

(1)  any  immovable, 

(2)  any  movable, 
situate  in  England. 

This  Rule  must  be  read  subject  to  the  Rules  governing 
the  jurisdiction  of  the  Court  in  particular  kinds  of  action  or 
proceedings. 

Rule  44.  —  Subject  to  Rules  38  to  40,  the  Court  ex- 
ercises— 

(1)  Jurisdiction  in  actions  in  personam; 

(2)  Admiralty  jurisdiction  in  rem; 

(3)  Divorce  jurisdiction,  and  jurisdiction  in  relation 

to  validity  of  marriage  and  to  legitimacy ; 

(4)  Jurisdiction  in  bankruptcy ; 

(5)  Jurisdiction  in  matters  of  administration  and  suc- 

cession ; 
to  the  extent,  and   subject  to  the  limitations,  hereinafter 
stated  in  the  Rules  having  reference  to  each  kind  of  juris- 
diction. 
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CHAPTER  V. 
JURISDICTION  IN  ACTIONS  IN  PERSONAM. 

Rule  45.  —  When  the  defendant  in  an  action  in  per- 
sonam is,  at  the  time  for  the  service  of  the  writ,  in  England, 
the  Court  has  jurisdiction  in  respect  of  any  cause  of  action, 
in  whatever  country  such  cause  of  action  arises. 

Rule  46.  —  When  the  defendant  in  an  action  in  per* 
aonam  is,  at  the  time  for  the  service  of  the  writ,  not  in  Eng^ 
land,  the  Court  has  (subject  to  the  exceptions  hereinafter 
mentioned)  no  jurisdiction  to  entertain  the  action. 

Exception  1.  —  The  Court  has  juriBdiction  to  entertain  an  action  against  a 
defendant  who  is  not  in  England  whenever  the  whole  sahject-matter  of 
the  action  is  land  situate  in  England  (with  or  without  rents  or  profits). 

Exception  2.  —  The  Court  has  jurisdiction  whenever  any  act,  deed  [will],  con- 
tract, obligation,  or  liability  affecting  land  or  hereditaments  situate  in 
England  is  sought  to  be  construed,  rectified,  set  aside,  or  enforced  in  the 
action. 

Exception  3.  —  The  Court  has  jurisdiction  whenever  any  relief  is  sought  against 
any  person  domiciled  or  ordinarily  resident  in  England. 

Exception  4.  —  The  Court  has  jurisdiction  whenever  the  action  is  for  the  exe- 
cution (as  to  property  situate  in  England)  of  the  trusts  of  any  written 
instrument  of  which  the  person  to  be  served  with  a  writ  (defendant)  is 
a  trustee,  which  ought  to  be  executed  according  to  the  law  of  England. 

Exception  5. — The  Court  has  jurisdiction  whenever  the  action  is  founded  on  any 
breach,  or  alleged  breach,  in  England,  of  any  contract,  wherever  nuide, 
which,  according  to  the  terms  thereof,  ought  to  be  performed  in  England, 
unless  the  defendant  is  domiciled  or  ordinarily  resident  in  Scotlukd  or 
L^land. 

Exception  6.  —  The  Court  has  jurisdiction  whenever  any  injunction  is  sought  as 
to  anything  to  be  done  in  England,  or  any  nuisance  in  England  is  sought 
to  be  prevented  or  removed,  whether  damages  are  or  are  not  sought  in 
respect  thereof. 

Exception  7.  —  Whenever  any  person  out  of  England  is  a  necessary  or  proper 
party  to  an  action  properly  brought  against  some  other  person  duly  served 
with  a  writ  in  England,  the  Court  has  jurisdiction  to  entertain  an  action 
against  such  first  mentioned  person  as  a  co-defendant  in  the  action. 

Excq>tion  8.  —  The  Court  has  jurisdiction  to  entertain  an  action  against  any 
two  or  more  persons  being  liable  as  co-partners,  and  carrying  on  business 
in  England,  when  sued  in  the  name  of  the  firm  (if  any)  of  which  such  per- 
sons were  co-partners  at  the  time  of  the  aooruing  of  tiie  cause  of  action. 
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CHAPTER  VI. 

ADMIRALTY  JURISDICTION  IN  REM. 

Rule  47.  —  The  Court  has  jurisdiction  to  entertain  an 
action  in  rem  against  any  ship,  or  res  (such  as  cargo)  con- 
nected with  a  ship,  if 

(1)  the  action  is  an  admiralty  action,  and 

(2)  the  ship  or  res  is  in  England,  or  within  three  miles 

of  the  coast  of  England, 
and  not  otherwise. 

CHAPTER  Vn. 

JURISDICTION  IN  RESPECT  OP  DIVORCE  — 
DECLARATION  OP  NULLITY  OP  MARRIAGE 
—  AND  DECLARATION  OP  LEGITIMACY. 

I.  DIVORCE. 

(A)  Where  Coubt  has  Jurisdiction. 

Rule  48.  —  The  Court  has  jurisdiction  to  entertain  pro- 
ceedings for  the  dissolution  of  the  marriage  of  any  parties 
domiciled  in  England  at  the  commencement  of  the  proceed- 
ings- 

This  jurisdiction  is  not  affected  by 

(1)  the  residence  of  the  parties^  or 

(2)  the  allegiance  of  the  parties,  or 

(3)  the  domicil  of  the  parties  at  the  time  of  the  mar- 

riage, or 

(4)  the  place  of  the  marriage,  or 

(5)  the  place  where  the  offence  in  respect  of  which  di- 

vorce is  sought,  is  committed. 

(B)  Where  Court  has  no  Jurisdiction. 

Rule  49.  —  Subject  to  the  exception  hereinafter  men- 
tioned, the  Court  has  no  jurisdiction  to  entertain  proceed- 
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ings  for  the  dissolution  of  the  marriage  of  any  parties  not 
domiciled  in  England  at  the  commencement  of  the  proceed- 
ings (?). 

Exceptioru  —  The  Court  haa  jorisdiction  to  entertain  proceedings  for  the  disso- 
Intion  of  a  marriage  hetween  parties  who  are  not  domiciled  in  EngLmd 
at  the  time  of  the  proceedings  for  divorce  where  the  respondent  has 
appeared  absolutely  and  not  under  protest,  and  thereby  submitted  to  the 
jurisdiction  of  the  Court. 

n.  DECLARATION  OF  NULLnT  OF  MARRIAGE. 

Rule  50.  —  The  Court  has  jurisdiction  to  entertain  a 
suit  for  the  declaration  of  the  nullity  of  any  existing  mar- 
riage celebrated  in  England. 

ni.  DECLARATION  OF  LEGITIMACY. 

Rule  51. 

(1)  Any  natural-bom  British  subject,  or  any  person 
whose  right  to  be  deemed  a  natural-born  British 
subject  depends  wholly  or  in  part  on  his  legiti- 
macy, or  on  the  validity  of  a  marriage,  being 
domiciled  in  England  or  Ireland,  or  claiming 
any  real  or  personal  estate  situate  in  England, 
may  apply  by  petition  to  the  Court,  praying 
the  Court  for  a  decree  declaring  that  the  peti- 
tioner is  the  legitimate  chUd  of  his  parente, 
and  that  the  marriage  of  his  father  and  mother, 
or  of  his  grandfather  and  grandmother,  was  a 
valid  marriage,  or  for  a  decree  declaring  either 
of  the  matters  aforesaid ;  and  any  such  subject 
or  person,  being  so  domiciled  or  claiming  as 
aforesaid,  may  in  like  manner  apply  to  the  Court 
for  a  decree  declaring  that  his  marriage  was,  or 
is,  a  valid  marriage ;  and  the  Court  has  jurisdic- 
tion to  hear  and  determine  such  application,  and 
to  make  such  decree  declaratory  of  the  legiti- 
macy or  illegitimacy  of  such  person,  or  of  the 
validity  or  invalidity  of  such  marriage,  as  to 
the  Court  may  seem  just ;  and  such  decree,  ex- 
cept as  hereinafter  mentioned,  is  binding  to  all 
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intents  and  purposes  on  the  Crown,  and  on  all 
persons  whomsoever. 

(2)  Any  person,  being  so  domiciled  or  claiming  as 

aforesaid,  may  apply  by  petition  to  the  Court  for 
a  decree  declaratory  of  his  right  to  be  deemed 
a  natural-born  British  subject,  and  the  Court 
has  jurisdiction  to  hear  and  determine  such  ap- 
plication, and  to  make  such  decree  thereon  as 
to  the  Court  may  seem  just;  and  where  such 
application  as  last  aforesaid  is  made  by  the  per- 
son making  such  application  as  herein  men- 
tioned for  a  decree  declaring  his  legitimacy  or 
the  validity  of  a  marriage,  both  applications 
may  be  included  in  the  same  petition;  and 
every  decree  made  by  the  Court,  except  as  here- 
inafter mentioned,  is  valid  and  binding  to  all 
intents  and  purposes  upon  the  Crown  and  all 
persons  whomsoever. 

(3)  The  decree  of  the  Court  does  not  in  any  case  preju- 

dice any  person,  unless  such  person  has  been 
cited  or  made  a  party  to  the  proceedings,  or  is 
the  heir  at  law  or  next  of  kin,  or  other  real  or 
personal  representative  of,  or  derives  title  under 
or  through,  a  person  so  cited  or  made  a  party ; 
nor  shall  such  sentence  or  decree  of  the  Court 
prejudice  any  person,  if  subsequently  proved  to 
have  been  obtained  by  fraud  or  collusion. 

CHAPTER   Vm. 

JUBISDICTION    IN  BANKRUPTCY  AND   IN   RE- 
GARD TO  WINDING-UP   OP  COMPANIES. 

I.  BANKRUPTCY. 

(A)  Where  Court  has  no  Jurisdiction. 

Bulb  52.  —  The  Court  has  no  jurisdiction  to  adjudge 
bankrupt  any  debtor  who  has  not  committed  an  act  of 
bankruptcy  within  the  terms  of  Rule  58. 
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The  term  ^^  the  Court,"  in  this  Rule  and  in  Rules  53  to 
58,  means  a  Court  having  jurisdiction  in  bankruptcy,  under 
the  Bankruptcy  Act,  1883,  and  includes 

(1)  the  High  Court,  and 

(2)  any  County  Court  having  jurisdiction   in   bank- 

ruptcy under  the  said  Act. 

Rule  53.  —  The  Court  has  no  jurisdiction  to  adjudge 
bankrupt  any  debtor  who  is  not  a  debtor  subject  to  the 
English  bankruptcy  law. 

A  debtor  is  not  ^^  a  debtor  subject  to  the  English  bank- 
ruptcy law  "  unless  he  either 

(1)  commits  an  act  of  bankruptcy  in  England,  or, 

(2)  being  a  British  subject  [or  (semble)  beiig  domi- 

ciled  in  England],  commits  an  act  of  bankruptcy 

out  of  England. 
Rule  54.  —  The  Court  has  no  jurisdiction  (at  any  rate 
on  a  bankruptcy  petition  being  presented  by  a  creditor)  to 
adjudge  bankrupt  any  debtor  unless  the  debtor  either 

(1)  at  the  time  of  the  presentation  of  the  petition  is 

domiciled  in  England,  or 

(2)  within  a  year  before  the  date  of  the  presentation 

of  the  petition  has  ordinarily  resided,  or  had  a 
dwelling-house  or  place  of  business,  in  England. 

(B)  Whebe  Coubt  has  Jubisdigtion. 
(a)  On  Creditor's  Petition. 

Rule  55.  —  Subject  to  the  effect  of  Rules  53  and  54, 
the  Court,  on  a  bankruptcy  petition  being  presented  by  a 
creditor,  has  jurisdiction  to  adjudge  bankrupt  any  debtor 
(being  otherwise  liable  to  be  adjudged  bankrupt)  who  has 
committed  the  act  of  bankruptcy  on  which  the  petition  is 
grounded  within  three  months  before  the  presentation  of 
the  petition. 

The  jurisdiction  of  the  Court  is  not  affected 

(1)  by  the  fact  that  the  debt  owing  to  the  petitioning 
creditor  was  not  contracted  in  England,  or 
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(2)  by  the  absence  of  the  debtor  from  England  at  the 

time  of  the  presentation  of  the  petition,  or 

(3)  by  the  fact  that  either  the  creditor  or  the  debtor  is 

an  alien. 

(h)  On  Debtor* s  Petition. 

Rule  56.  —  The  Court  has,  on  a  bankruptcy  petition 
being  presented  by  a  debtor,  alleging  that  the  debtor  is 
unable  to  pay  his  debts,  jurisdiction  to  adjudge  the  debtor 
bankrupt. 

Rule  57.  —  The  jurisdiction  of  the  Court  to  adjudge 
bankrupt  a  debtor  on  the  petition  of  a  creditor,  or  on  the 
petition  of  the  debtor,  is  not  taken  away  by  the  fact  of  the 
debtor  being  already  adjudged  bankrupt  by  the  Court  of  a 
foreign  country,  whether  such  country  do  or  do  not  form 
part  of  the  British  dominions. 

(C)  What  Acts  abe  Acts  op  Bankruptcy. 

Rule  58.  —  A  debtor  commits  an  act  of  bankruptcy  in 
each  of  the  following  cases  [and  in  no  other  case]  :  — 

(a)  If ,  in  England,  or  elsewhere^  he  makes  a  convey- 

ance or  assignment  of  [the  whole  of]  his  prop- 
erty to  a  trustee  or  trustees  for  the  benefit  of  bis 
creditors  generally. 

(b)  If,  in  England,  or  elsewhere^  he  makes  a  fraudulent 

conveyance,  gift,  deUvery,  or  transfer  of  his 
properly,  or  of  any  part  thereof. 

(c)  If,  in  England,  or  elsewhere,  he  makes  any  convey- 

ance or  transfer  of  his  property,  or  any  part 
thereof,  or  creates  any  charge  thereon,  which 
would  [under  any  Act  of  Parliament]  be  void 
as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt. 

(d)  If,  with  intent  to  defeat  or  delay  his  creditors,  he 

does  any  of  the  following  things,  namely,  departs 
out  of  England,  or,  being  out  of  England,  re- 
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mains  out  of  England,  or  departs  from  his  dwell- 
ing-house, or  otherwise  absents  himself,  or  begins 
to  keep  house. 

(e)  If  execution  against  him  has  been  levied  by  seizure 

of  his  goods  under  process  in  an  action  in  any 
Court,  or  in  any  civil  proceeding  in  the  High 
Court,  and  the  goods  have  been  either  sold  or 
held  by  the  sheriff  for  twenty-one  days. 

(f )  If  he  files  in  the  Court  a  declaration  of  his  inability 

to  pay  his  debts,  or  presents  a  bankruptcy  peti- 
tion against  himself. 

(g)  If  a  creditor  has  obtained  a  final  judgment  against 

him  for  any  amount,  and,  execution  thereon  not 
having  been  stayed,  has  served  on  him  in  Eng- 
land, or  by  leave  of  the  Court  elsewhere,  a  bank- 
ruptcy notice  under  the  Bankruptcy  Act,  1883, 
requiring  him  to  pay  the  judgment  debt  in  ac- 
cordance with  the  terms  of  the  judgment,  or  to 
secure  or  compound  for  it  to  the  satisfaction  of 
the  creditor  or  the  Court,  and  he  does  not  within 
seven  days  after  service  of  the  notice,  in  case 
the  service  is  effected  in  England,  and  in  case 
the  service  is  effected  elsewhere,  then  within  the 
time  Umited  in  that  behalf  by  the  order  giving 
leave  to  effect  the  service,  either  comply  with  the 
requirements  of  the  notice,  or  satisfy  the  Court 
that  he  has  a  counter-claim,  set-off,  or  cross-de- 
mand which  equals  or  exceeds  the  amount  of  the 
judgment  debt,  and  which  he  could  not  set  up 
in  the  action  in  which  the  judgment  was  ob- 
tained. 

Any  person  who  is  for  the  time  being  entitled 
to  enforce  a  final  judgment  is  to  be  deemed  a 
creditor  who  has  obtained  a  final  judgment 
mthin  the  meaning  of  this  Rule. 
(h)  If  the  debtor  gives  notice  to  any  of  his  creditors 
that  he  has  suspended,  or  that  he  is  about  to  sus- 
pend, payment  of  his  debts. 
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n.  WINDINGS-UP  OF  COMPANIES. 

(A)  Where  Court  has  no  Jurisdiction. 

Rule  59.  —  The  Court  has  no  jurisdiction  to  wind  up  — 

(1)  Any  company  registered  in  Scotland  or  in  Ireland ; 

(2)  Any  unregistered    company  having  a  principal 

place  of  business  situate  in  Scotland  or  in  Ire- 
land, but  not  having  a  principal  place  of  business 
situate  in  England ; 

(3)  Any  unregistered  foreign  company  which,  though 

carrying  on  business  in  England,  has  no  office 
in  England ; 

(4)  Any  unregistered   company  which  does  not  fall 

within  the  Companies  Act,  1862. 
The  term  ^^the  Court,"  in  this  Rule  and  in  Rule  60, 
means  any  Court  in  England  having  jurisdiction  to  wind 
up  a  company  under  the  Companies  Act,  1862,  and  the  Acts 
amending  the  same,  and  includes  the  High  Court  and  any 
other  Court  in  Engknd  having  such  jurisdiction. 

(B)  Where  Court  has  Jurisdiction. 

Rule  60.  —  Subject  to  the  effect  of  Rule  59,  the  Court 
has  jurisdiction  to  wind  up  — 

(1)  Any  company  registered  in  England ; 

(2)  Any  unregistered  company  having  a  principal  place 

of  business  or  a  branch  office  in  England. 

CHAPTER  IX, 

JURISDICTION   IN   MATTERS   OF  ADMINISTRA- 
TION AND  SUCCESSION. 

Rule  61.  —  In  this  Digest,  unless  the  context  or  subject- 
matter  otherwise  requires, 

(1)  "Personal  property'*   or  "personal  estate"   in- 
cludes 
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(i)  any  land  (immovable)  in  which  a  person 
has  less  than  a  freehold  interest  (chattel 
real),  and  any  land  which,  though  not  a 
chattel  real,  is  by  a  rule  of  law  treated  as 
personalty ; 
(ii)  any    goods    (movables     which     can    be 

touched) ; 
(iii)  any  chose    in    action   or   debt    (movable 
which  cannot  be  touched). 

(2)  ^^  Administrator  "  includes  an  executor. 

(3)  ^^ Personal   representative"  includes   an   adminis- 

trator, and  also  any  person  who,  however  design 
nated,  is  under  the  law  of  any  country  entitled 
in  such  country  to  represent  a  deceased  person, 
and,  as  his  representative,  to  deal  with  the  mov- 
ables of  the  deceased. 

(4)  ^^  Foreign  personal  representative  "  means  the  per- 

sonal representative  of  the  deceased  under  the 
law  of  a  foreign  country. 

(5)  ^^  Administration  "  means  the  dealing  according  to 

law  with  the  property  of  a  deceased  person  by 
a  personal  representative. 

(6)  ^^  Succession "  means  beneficial  succession  to  the 

property  of  a  deceased  person. 

(7)  ^^  Grant "  means  a  grant  of  letters  of  administra- 

tion or  of  probate  of  a  will. 

(8)  ^^ English   grant"   means  a  grant  made   by  the 

Court. 

(9)  ^^  Assets "  means  such  personal  property  of  a  de- 

ceased person  as  an  administrator  who  has 
obtained  an  English  grant  is  bound  to  account 
for  or  is  chargeable  with. 

(A)  Administbation. 

BuLE  62.  —  The  Court  has  jurisdiction  to  make  a  grant 
in  respect  of  the  personal  property  of  a  deceased  person,  if 
anv  nersonal  nroDertv  of  the  deceased  either 
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(1)  is  locally  situate  in  England  at  the  time  of  his 

death,  or 

(2)  has  become  locally  situate  in  England  at  any  time 

since  his  death, 
and  not  otherwise. 

The  locality  of  the  deceased's  personal  property  under 
this  Rule  is  not  affected  by  his  domicil  at  the  time  of  his 
death. 

(B)   SXJCOBSSION. 

Rule  63.  —  Where  the  Court  has  no  jurisdiction  to 
make  a  grant,  the  Court  has  no  jurisdiction  with  regard 
to  the  succession  to  the  personal  property  of  a  deceased 
person. 

Rule  64.  —  Where  the  Court  has  iurisdiction  to  make  a 
g»n.i  U.e  Co»rt  W,  in  gen,^  jiictioo  to  determin, 
any  question  with  regard  to  the  succession  to  the  assets  of 
a  deceased  person. 


CHAPTER  X. 

EXTRA-TERRITORIAL  EFFECT  OF 

ENGLISH  JUDGMENT ; 

ENGLISH  BANKRUPTCY; 

ENGLISH  GRANT  OF  ADMINISTRATION. 

(A)  ENGLISH  JUDGMENT. 

RuLB  65.  —  A  judgment  of  the  Court  (called  in  this 
Digest  an  English  judgment)  has,  subject  to  the  exception 
hereinafter  mentioned,  no  direct  operation  out  of  England. 

The  extra-territorial  effect  (if  any)  of  an  English  judg- 
ment is  a  question  of  foreign  law. 

Exoepdon.  —  An  Engligh  judgment  for  any  debt,  damageSy  or  costs  may  be 
rendered  operative  in  Ireland  or  Scotland  by  registration  of  a  certificate 
thereof  in  accordance  with  the  provisions  of  Rnle  101. 
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(B)   ENGLISH  BANKRUPTCY  AND  WINDING-UP  OF 

COMPANIES. 

I.  Bankruptcy. 

({)  As  an  Assignment. 

BuLE  66.  —  An  assignment  of  a  bankrupt's  property  to 
the  trustee  in  bankruptcy  under  the  Bankruptcy  Act,  1883 
(English  bankruptcy),  is,  or  operates  as,  an  assignment  of 
the  bankrupt's 

(1)  immovables  (land), 

(2)  movables, 

whether  situate  in  England  or  elsewhere. 

(ii)  As  a  Discharge. 

BuLE  67.  —  A  discharge  under  an  English  bankruptcy 
from  any  debt  or  liability  is,  in  any  country  forming  part  of 
the  British  dominions,  a  discharge  from  such  debt  or  lia- 
bility wherever  or  under  whatever  law  the  same  has  been 
contracted  or  has  arisen. 

n.  Winding-up. 

BuLE  68.  —  The  winditag-up  of  a  company  impresses  the 
whole  of  its  property  with  a  trust  for  application  in  the 
course  of  the  winding-up,  for  the  benefit  of  the  persons 
interested  in  the  winding-up  (?). 

(C)   ENGLISH  GRANT  OF  ADMINISTRATION. 

BuLE  69.  —  An  English  grant  has  no  direct  operation 
out  of  England. 

This  Bule  must  be  read  subject  to  Bules  73  to  75. 

BuLE  70.  —  An  English  grant  extends  to  all  the  mova- 
bles of  the  deceased,  wherever  situate,  at  the  time  of  his 
death,  at  least  in  such  a  sense  that  a  person  who  has  ob- 
tained an  English  g^ant  (who  is  hereinafter  called  an  Eng- 
lish administrator)  may 
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(1)  sue  in  an  English  Court  in  relation  to  movables  of 

the  deceased  situate  in  any  foreign  country ; 

(2)  receive  or  recover  in  a  foreign  country  movables  of 

the  deceased  situate  in  such  country  (?). 

Rule  71.  —  When  a  person  dies  domiciled  in  England^ 
the  Courts  of  any  foreign  country  ought^  by  means  of  a 
grant  or  otherwise,  to  enable  the  English  administrator  to 
act  as  personal  representative  of  the  deceased  in  such  for- 
eign country. 

Rule  72.  —  The  following  personal  property  of  a  de- 
ceased person  passes  to  the  administrator  under  an  English 
grant : — 

(1)  Any  personal  property  of  the  deceased  which  at 

the  time  of  his  death  is  locally  situate  in  England. 

(2)  Any  personal  property  of  the  deceased  received, 

recovered,  or  otherwise  reduced  into  possession 
by  the  English  administrator  as  such  adminis- 
trator. 

(3)  Any  goods  of  the  deceased  which  after  his  death 

are  brought  into  England  before  any  person  has, 
in  a  foreign  country  where  they  are  situate,  ob- 
tained a  good  title  thereto  under  the  law  of  such 
foreign  country  (lex  situs)  [and  reduced  them 
into  possession  (?)]. 

Extension  of  English  Grant  to  Ireland  and  Scotland. 

Rule  73. — An  English  g^ant  will,  on  production  of  the 
said  grant  to,  and  deposition  of  a  copy  thereof  with,  the 
proper  officer  of  the  High  Coiui;  of  Justice  in  Ireland,  be 
sealed  with  the  seal  of  the  said  Court,  and  be  of  the  like 
force  and  effect,  and  have  the  same  operation  in  Ireland,  as 
a  grant  of  probate  or  letters  of  administration  made  by  the 
said  Court. 

The  latter  grant  is  hereinafter  referred  to  as  an  Irish 

grant. 

Rule  74.  —  An  English  grant  made  to  the  administra- 
tor of  any  person  duly  stated  to  have  died  domiciled  in 
England  will,  on  production  of  the  said  g^ant  to,  and  de- 
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position  of  a  copy  thereof  with,  the  clerk  of  the  Sheriff 
Court  of  the  County  of  Edinburgh,  be  duly  indorsed  with 
the  proper  certificate  by  the  said  clerk  and  thereupon  have 
the  same  operation  in  Scotland  as  if  a  confirmation  had 
been  granted  by  the  said  Court. 

Rule  75.  —  Whenever  the  Colonial  Probates  Act,  1892, 
is  by  Order  in  Council  applied  to  any  British  possession,  {.  6., 
to  any  part  of  the  British  dominions  not  forming  part  of 
the  United  Eongdom,  adequate  provision  is  made  for  the 
recognition  in  that  possession  of  an  English  Grant. 


Paet  II. 

JURISDICTION  OF  FOREIGN  COURTS. 

CHAPTER  XI. 

GENERAL  RULES  AS  TO  JURISDICTION. 

Rule  76.  —  In  this  Digest 

(1)  "  Proper  Court "  means  a  Court  which  is  author- 

ised by  the  sovereign,  under  whose  authority 
such  Court  acts,  to  adjudicate  upon  a  given 
matter. 

(2)  "Court  of  competent  jurisdiction"  means  a  Court 

acting  under  the  authority  of  a  sovereign  of  a 
country  who,  as  the  sovereign  of  such  country, 
has,  according  to  the  principles  maintained  by 
English  Courts,  the  right  to  adjudicate  upon  a 
given  matter. 
When  in  this  Digest 

(i)  it  is  stated  that  the  Courts  of  a  foreign 
country  ^^have  jurisdiction,"  it  is  meant 
that  they  are  Courts  of  competent  juris- 
diction ; 
(ii)  it  is  stated  that  the  Courts  of  a  foreign 
country  ^^have  no  jurisdiction,"  it  is  meant 
that  they  are  not  Courts  of  competent  ju- 
risdiction. 
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(3)  "Foreign  judgment"  means  a  judgment^  decree, 
or  order  of  the  nature  of  a  judgment  (by  what- 
ever name  it  be  called)  which  is  pronounced  or 
given  by  a  foreign  Court. 

(A)  WHERE  JURISDICTION  DOES  NOT  EXIST. 

(i)  In  Respect  of  Persons. 

Rule  77.  —  The  Courts  of  a  foreign  country  have  no 
jurisdiction  over  {L  e.y  are  not  Courts  of  competent  jurisdic- 
tion as  against) 

(1)  any  sovereign, 

(2)  any  ambassador,  or  other  diplomatic  agent,  accred- 

ited to  the  sovereign  of  such  foreign  country. 

{ii)  In  Respect  of  Subject-Matter. 

Rule  78.  —  The  Courts  of  a  foreign  country  have  no 
jurisdiction  — 

(1)  to  adjudicate  upon  the  title  or  the  right  to  the  pos- 
session, of  any  immovable  not  situate   in  such 
country,  or 
[(2)  (semble)  to  give  redress  for  any  injury  in  respect 
of  any  immovable  not  situate  in  such  country  (?).] 

(B)  WHERE  JURISDICTION  DOES  EXIST. 

Rule  79.  —  Subject  to  Rules  77  and  78,  the  Courts  of 
a  foreign  country  have  jurisdiction  {%.  6.,  are  Courts  of 
competent  jurisdiction)  — 

(1)  in  an  action  or  proceeding  in  personam  ; 

(2)  in  an  action  or  proceeding  in  rem; 

(3)  in  matters  of  divorce,  or  having  reference  to  the 

validity  of  a  marriage ; 

(4)  in  matters  of  administration  and  succession ; 

to  the  extent,  and  subject  to  the  limitations^  hereinafter 
stated  in  the  Rules  having  reference  to  each  kind  of  juris- 
diction. 
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CHAPTER  Xn. 

JURISDICTION  IN  ACTIONS  IN  PERSONAM. 

Rule  80.  —  In  an  action  in  personam  in  respect  of  any 
cause  of  action,  the  Courts  of  a  foreign  country  haye  juris- 
diction in  the  following  cases :  — 

Cdse  1. — Where  at  the  time  of  the  commencement  of 
the  action  the  defendant  was  resident  [or  pres- 
ent ?]  in  such  country,  so  as  to  have  the  ben- 
efit, and  be  under  the  protection,  of  the  laws 
thereof. 

Case  2.  —  Where  the  defendant  is,  at  the  time  of  the 
judgment  in  the  action,  a  subject  of  the  sov- 
ereign of  such  country. 

Case  3.  —  Where  the  party  objecting  to  the  jurisdic- 
tion of  the  Courts  of  such  country  has,  by  his 
own  conduct,  precluded  himself  from  objecting 
thereto  — 

(a)  by  appearing  as  plaintiff  in  the  action,  or 

(b)  by  voluntarily  appearing  as  defendant 

in  such  action  without  protest,  or 

(c)  by  having  expressly  or  impliedly  con- 

tracted to  submit  to  the  jurisdiction 
of  such  Courts. 
Rule  81.  —  In  an  action  in  personam  the  Courts  of  a 
foreign    country    probably    do    not    acquire    jurisdiction 

either  — 

(1)  from  the  mere  possession  by  the  defendant  at  the 

commencement  of  the  action  of  property  locally 
situate  in  that  country,  or 

(2)  from  the  presence  of  the  defendant  in  such  coun- 

try at  the  time  when  the  obligation  in  respect  of 
which  the  action  is  brought  was  incurred  in  that 
country. 
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CHAPTER  Xni. 

JURISDICTION  IN  ACTIONS  IN  REM. 

Rule  82.  —  In  an  action  or  proceeding  in  rem  the 
Courts  of  a  foreign  country  have  jurisdiction  to  determine 
the  title  to  any  immovable  or  movable  within  such  country. 

CHAPTER  XIV. 

JURISDICTION  IN  MATTERS  OP  DIVORCE  AND 
AS  REGARDS  VALIDITY  OP  MARRIAGE. 

I.   DIVORCE. 

(A)  Where  Courts  have  Jurisdiction. 

Rule  83.  —  Subject  to  the  possible  exception  herein- 
after mentioned,  the  Courts  of  a  foreign  country  have 
jurisdiction  to  dissolve  the  marriage  of  any  parties  domi- 
ciled in  such  foreign  country  at  the  commencement  of  the 
proceedings  for  divorce. 

This  Rule  applies  to 

(1)  an  English  marriage^ 

(2)  a  foreign  marriage. 

Exception, — The  Courts  of  a  foreign  country,  possibly,  have  no  jnrisdiction 
to  dissolve  an  English  marriage  for  any  cause  for  which  a  divorce  could 
not  be  obtained  in  England  (??). 

(B)  Where  Courts  have  no  Jurisdiction. 

Rule  84.  —  Subject  to  the  possible  exception  hereinafter 
mentioned,  the  Courts  of  a  foreign  country  have  no  juris- 
diction to  dissolve  the  marriage  of  parties  not  domiciled  in 
such  foreign  country  at  the  commencement  of  the  proceed- 
ings for  divorce. 

Exeepiion,  —  The  Courts  of  a  foreign  country,  where  the  parties  to  a  marriage 
are  not  domiciled,  possibly,  have  jurisdiction  to  dissolve  their  marriage, 
if  the  divorce  granted  by  such  Courts  would  be  held  valid  by  the  Courts 
of  the  country  where  the  parties  are  domiciled. 
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n.  VALIDITY  OF  MARRIAGE. 

BuLE  85.  —  The  Courts  of  a  foreign  country  have 
(semble)  jurisdiction  to  determine  the  validity  of  any  mar- 
riage celebrated  in  such  country  (?). 


CHAPTER  XV. 

JURISDICTION  IN  MATTERS  OP  ADMINISTRA- 
TION AND  SUCCESSION. 

Rule  86.  —  The  Courts  of  a  foreign  country  have  juris- 
diction to  administer,  and  to  determine  the  succession  to,  all 
immovables  and  movables  of  a  deceased  person  locally  situ- 
ate in  such  country. 

This  jurisdiction  is  unaffected  by  the  domicil  of  the  de- 
ceased. 

Rule  87.  —  The  Courts  of  a  foreign  country  have  juris- 
diction to  determine  the  succession  to  all  movables  wherever 
locally  situate  of  a  testator  or  intestate  dying  domiciled  in 
such  country. 

CHAPTER  XVI. 
EFFECT  OP  FOREIGN  JUDGMENTS  IN  ENGLAND. 

I.  GENERAL. 

(i)  iVb  Direct  Operation. 

Rule  88.  —  A  foreign  judgment  has  no  direct  operation 
in  England. 

This  Rule  must  be  read  subject  to  the  effect  of  Rule 
101. 

(w)  Invalid  Foreign  Judgments. 

Rule  89.  —  Any  foreign  judgment  which  is  not  pro- 
nounced by  a  Court  of  competent  jurisdiction  is  invalid. 
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Whether  a  Court  which  has  pronounced  a  foreign  judg- 
ment is,  or  is  not,  a  Court  of  competent  jurisdiction  in  re- 
spect of  the  matter  adjudicated  upon  by  ^e  Court  is  to  be 
determined  in  accordance  with  Rules  76  to  87. 

The  validity  of  a  foreign  judgment  is  not,  in  general, 
affected  by  the  fact  that  the  Court  which  pronounces  the 
judgment  is  not  a  proper  Court  (?). 

Rule  90.  —  A  foreign  judgment  is  invalid  which  is  ob- 
tained by  fraud. 

Such  fraud  may  be  either  — 

(1)  fraud  on  the  part  of  the  party  in  whose  favour  the 

judgment  is  given ;  or 

(2)  fraud  on  the  part  of  the  Court  pronouncing  the 

judgment. 

Rule  91.  —  A  foreign  judgment  is,  possibly,  invalid 
when  the  Court  pronouncing  the  judgment  refuses  to  give 
such  recognition  to  tl^e  law  of  other  nations  as  is  required 
by  the  principles  of  private  international  law  (?). 

Rule  92.  —  A  foreign  judgment  may  sometimes  be 
invalid  on  account  of  the  proceedings  in  which  the  judg- 
ment was  obtained  being  opposed  to  natural  justice  {e.  g., 
owing  to  want  of  due  notice  to  the  party  affected  thereby). 
But  in  such  a  case  the  Court  is  (generally)  not  a  Court  of 
competent  jurisdiction. 

Rule  93.  —  A  foreign  judgment  shown  to  be  invalid 
under  any  of  the  foregoing  Rules,  89  to  92,  is  hereinafter 
termed  an  invalid  foreign  judgment. 

Rule  94. —  An  invalid  foreign  judgment  has  (subject  to 
the  possible  exception  hereinafter  mentioned)  no  effect. 

Exception, —  An  invalid  foreign  judgment  in  rem  may  possibly  have  an  effect  in 
England  as  an  assignment,  though  not  as  a  judgment. 

(iii)   Valid  Foreign  Judgments. 

Rule  95.  —  A  foreign  judgment,  which  is  not  an  invalid 
foreign  judgment  under  Rules  89  to  92,  is  valid,  and  is 
hereinafter  termed  a  valid  foreign  judgment. 

Rule  96.  —  Any  foreign  ju^^ent  is  presumed  to  be  a 
valid  foreign  judgment  unless  and  until  it  is  shown  to  be 
invalid. 
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Rule  97.  —  A  valid  foreign  jadgment  is  conclusive  as  to 
any  matter  thereby  adjudicated  upon^  and  cannot  be  im- 
peached  for  any  error  either 

(1)  of  fact,  or 

(2)  of  law. 

BuLE  98.  —  A  valid  foreign  judgment  has  the  effects 
stated  in  Rules  99  to  105 ;  and  these  effects  depend  upon 
the  nature  of  the  judgment. 

n.  PARTICULAR  KESTDS  OF  JUDGMENTS. 

(A)  Judgment  in  Personam. 

(a)   As  Cause  of  Action. 

Rule  99.  —  Subject  to  the  possible  exception  hereinafter 
mentioned,  a  valid  foreign  judgment  i7i  personam  may  be 
enforced  by  an  action  for  the  amount  due  under  it  if  the 
judgment  is 

(1)  for  a  d^bt,  or  definite  sum  of  money,  and 

(2)  final  and  conclusive, 
but  not  otherwise. 

Provided  that  a  foreign  judgment  may  be  final  and  con- 
clusive, though  it  is  subject  to  an  appeal,  and  though  an 
appeal  against  it  is  actuaUy  pending  in  the  foreign  country 
where  it  was  given.  ^         ^ 

Exception.  —  An  action  (semble)  cannot  be  maintained  on  a  yalid  foreign  jadg^ 
ment  if  the  cause  of  action  in  respect  of  which  the  jadgment  was  obtained 
was  of  such  a  character  that  it  would  not  have  supported  an  action  in 
Engknd  (?). 

Sub-Rule.  —  A  valid. foreign  judgment  does  not  of  itself 
extinguish  the  original  cause  of  action  in  respect  of  which 
the  judgment  was  given. 

(6)  As  Defence. 

Rule  100.  —  A  valid  foreign  judgment  in  personam^  if 
it  is  final  and  conclusive  on  the  merits  (but  not  otherwise), 
is  a  good  defence  to  an  action  for  the  same  matter  when 
either 
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(1)  the  judgment  was  in  favour  of  the  defendant,  or 

(2)  the  judgment,  heing  in  favour  of  the  plaintiff,  has 

been  followed  by  execution  or  satisfaction  [i.  6., 
has  been  satisfied]. 

(r)  Extension  of  Certain  Judgments  in  Personam  of 
Superior  Court  in  one  Part  of  United  Kingdom  to 
any  other  Part. 

Rule  101.  —  A  judgment  of  a  Superior  Court  in  any  part 
of  the  United  Eongdom  for  any  debt,  damages,  or  costs,  has, 
on  a  certificate  thereof  being  duly  registered  in  a  Superior 
Court  of  any  other  part  of  the  United  Kingdom,  from  the 
date  of  such  registration  the  same  force  and  effect  as  a 
judgment  of  the  Court  in  which  the  certificate  is  registered, 
and  may  be  enforced  by  execution,  or  otherwise,  in  the 
same  manner  as  if  it  had  been  a  judgment  originally 
obtained  at  the  date  of  such  registration  as  aforesaid  in  the 
Court  in  which  the  certificate  is  registered. 

The  term  ^^  Superior  Court "  means  in  this  Bule 

(1)  as  applied  to  England,  the  High  Court  of  Justice 

in  England ; 

(2)  as  applied  to  Ireland,  the  High  Court  of  Justice  in 

Ireland ; 

(3)  as  applied  to  Scotland,  the   Court  of  Session  in 

Scotland. 
This  Rule  does  not  apply  to  any  judgment  (decreet)  pro- 
nounced in  absence  in  an  action  proceeding  on  an  arrest- 
ment used  to  found  jurisdiction  in  Scotland. 

(B)  Judgment  in  Rem. 

Rule  102. — A  valid  foreign  judgment  in  rem  in  respect 
of  the  title  to  a  movable  gives  a  valid  title  to  the  movable 
in  England  to  the  extent  to  which  such  title  is  given  by  or 
under  the  judgment  in  the  country  where  the  judgment  is 
pronounced. 

Rule  103. — A  valid  foreign  judgment  in  rem  given  by 
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a  Court  of  Admiralty  can  be  enforced  in  the  High  Court 
by  proceedings  against  the  ship  or  other  property  affected 
by  the  judgment. 

(C)  Judgment,  or  Sentence,  of  Divorce. 

Rule  104.  —  A  valid  foreign  judgment,  or  sentence,  of 
divorce  has  in  England  the  same  effect  as  a  divorce  granted 
by  the  Court. 

(D)  Judgment  in  Matters  of  Succession. 

Rule  105. — -A  valid  foreign  judgment  in  matters  of 
succession  is  binding  upon,  and  is  to  be  followed  by,  the 
Court. 

CHAPTER    XVn. 

EFFECT    IN    ENGLAND    OF 

FOREIGN  BANKRUPTCY; 

FOREIGN  GRANT  OF  ADMINISTRATION. 

(A)  FOREIGN  BANKRUPTCY. 

I.  As  AN  Assignment. 

Bankruptcy  in  Ireland  or  Scotland. 

Rule  106.  —  An  assignment  of  a  bankrupt's  property  to 
the  representative  of  his  creditors  — 

( 1)  under  the  Irish  Bankrupt  and  Insolvent  Act,  1857 

(Irish  Bankruptcy),  or 

(2)  under  the  Bankruptcy  (Scotland)  Act,  1856  (Scotch 

Bankruptcy), 
is,  or  operates  as,  an  assignment  to  such  representative  of 
the  bankrupt's 

(i)  immovables  (land), 
(ii)  movables, 
wherever  situate. 
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Bankruptcy  in  any  Foreign  Country ^  except  Ireland  or 

Scotland. 

Rule  107.  —  An  assignment  of  a  bankrupt's  property  to 
the  representative  of  his  creditors,  under  the  bankruptcy 
law  of  any  foreign  country  not  forming  part  of  the  United 
Kingdom,  is  not,  and  does  not  operate  as,  an  assignment 
of  any  immovables  of  the  bankrupt  situate  in  England. 

Rule  108.  —  An  assignment  of  a  bankrupt's  property 
to  the  representative  of  his  creditors,  under  the  bankruptcy 
]aw  of  any  foreign  country  where  the  bankrupt  is  domiciled, 
is,  or  operates  as,  an  assignment  of  the  movables  of  the 
bankrupt  situate  in  England  (?). 

Rule  109.  —  Subject  to  the  effect  of  Rule  106,  an 
assignment  of  a  bankrupt's  property  to  the  representative 
of  his  creditors,  under  the  bankruptcy  law  of  any  foreign 
country  where  the  bankrupt  is  not  domiciled,  does  not 
operate  as  an  assignment  of  the  movables  of  the  bankrupt 
situate  in  England. 

English  and  Foreign  Bankruptcy. 

Rule  110.  —  Where  a  debtor  has  been  made  bankrupt 
in  more  countries  than  one,  and,  under  the  bankruptcy  law 
of  each  of  such  countries,  there  has  been  an  assignment  of 
the  bankrupt's  property,  which  might,  under  any  of  the 
foregoing  Rules,  operate  as  an  assignment  of  his  property  in 
England,  effect  will  be  given  in  England  to  that  assignment 
which  is  earliest  in  date. 

n.    As   A   DiSOHABGE. 

Rule  111.  —  A  discharge  under  the  bankruptcy  law  of 
any  country  from  any  debt  or  liability  is  in  such  country  a 
discharge  &om  such  debt  or  liability,  wherever  it  has  been 
contracted  or  has  arisen. 

Rule  112.  —  A  discharge  from  any  debt  or  liability 
under  the  bankruptcy  law  of  the  country  where  the  debt  or 
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liability  has  been  contracted  or  has  arisen  [or  perhaps  where 
it  is  to  be  paid  or  satisfied  ?  ]  is  a  discharge  therefrom  in 
England. 

Rule  113.  —  Subject  to  Rule  114,  the  discharge  from 
any  debt  or  liability  under  the  bankruptcy  law  of  a  country 
where  such  debt  or  liabiliiy  has  neither 

(1)  been  contracted  or  has  arisen,  nor 

(2)  is  to  be  paid  or  satisfied, 

is  not  a  discharge  therefrom  in  England. 

Rule  114.  —  A  discharge  from  any  debt  or  liability 
under  a  Bankruptcy  Act  of  the  Imperial  Parliament,  and 
hence  under 

(1)  an  English  bankruptcy, 

(2)  an  Irish  bankruptcy, 

(3)  a  Scotch  bankruptcy, 

is,  in  any  country  forming  part  of  the  British  dominions,  a 
discharge  from  such  debt  or  liability  wherever,  or  under 
whatever  law,  the  same  has  been  contracted  or  has  arisen. 

(B)   FOREIGN  GRANT  OF  ADMINISTRATION. 

Rule  115.  —  A  g^ant  of  administration,  or  other  au- 
thority to  represent  a  deceased  person  under  the  law  of  a 
f  oreigi  country,  has  no  operation  in  England. 

This  Rule  must  be  read  subject  to  the  effect  of  Rules  119 
to  121. 

Rule  116.  —  Where  a  person  dies  domiciled  in  a  for- 
eign country,  the  Court  will  (in  general)  make  a  grant  to 
his  personal  representative  under  the  law  of  such  foreign 
country. 

Rule  117.  —  A  foreign  personal  representative  has 
(semble)  a  good  title  in  England  to  any  movables  of  the 
deceased  which 

(1)  if  thej  are  movables  which  can  be  touched,  t.  €., 

goods,  he  has  in  any  foreign  country  acquired  a 
good  title  to  under  the  lex  situs  [and  has  re- 
duced into  possession  (?)  ]  ; 

(2)  if  they  are  movables  which  cannot  be  touched. 
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L  e.y  debts  or  other  choses   in  action,  he  has 
in  a  foreign  country  acquired  a  good   title  to 
under  the  lex  situs j  and  has  reduced  into  pos- 
session. 
Rule  118.  —  A  foreign  personal  representative  is  not,  as 
such,  under  any  liability  in  England,  and  cannot,  as  foreign 
personal  representative,  be  sued  in  England. 
Provided  that 

(1)  if  the  foreign   personal   representative   sends   or 

brings  into  England  movables  of  a  deceased 
which  have  not  been  so  appropriated  as  to  lose 
their  character  as  part  of  the  properly  o£  the 
deceased,  an  action,  to  which  the  English  ad- 
ministrator must  be  a  party,  may  be  brought  for 
their  administration  in  England ; 

(2)  the  foreign   personal  representative  may   by  his 

dealing  with  the  property  of  the  deceased  incur 
personal  liabiliiy  in  England. 

Extermon  of  Irish  Grant  and  Scotch  Confirmation  to 

England. 

Rule  119.  —  An  Irish  grant  will,  on  production  of  the 
said  grant  to,  and  deposition  of  a  copy  thereof  with,  the 
proper  ofBcer  of  the  High  Court  of  Justice  in  England, 
be  sealed  with  the  seal  of  the  said  Court,  and  be  thereupon 
of  the  like  force  and  effect,  and  have  the  same  operation 
in  England,  as  an  English  grant. 

Rule  120.  —  A  Scotch  confirmation  of  the  executor  of 
a  person  duly  stated  to  have  died  domiciled  in  Scotland, 
which  includes  besides  the  personal  estate  situate  in  Scot- 
land also  personal  estate  situate  in  England,  will,  on  produc- 
tion of  such  confirmation  in  the  High  Court  in  England 
and  deposition  of  a  copy  thereof  with  the  proper  officer 
of  the  said  Court,  be  sealed  with  the  seal  of  the  said  Court, 
and  have  thereupon  in  England  the  like  force  and  effect 
as  an  English  grant. 
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Extension  of  Colonial  Grant  to  England. 

Rule  121.  —  Whenever  the  Colonial  Probates  Act,  1892, 
is  by  Order  in  Council  made  applicable  to  any  British  pos- 
session, 1.  6.,  to  any  part  of  the  British  dominions  not  form- 
ing part  of  the  United  Kingdom,  the  grant  of  probate  or 
letters  of  administration  will  on 

(1)  payment  of  the  proper  duty,  and 

(2)  production  of  the  said  grant  to,  and  deposition  of 

a  copy  thereof  with,  the  High  Court  in  Eng- 
land, 
be  sealed  with  the  seal  of  the  said  Court,  and  thereupon 
be  of  the  like  force  and  effect,  and  have  the  same  operation 
in  England,  as  an  English  grant. 


BOOK  III. 

Choice  of  Law. 
CHAPTER  xvm. 

STATUS. 

Rule  122.  —  Transactions  taking  place  in  England  are 
not  affected  by  any  status  existing  under  foreign  law  which 
either 

(1)  is  of  a  kind  unknown  to  English  law,  or, 

(2)  is  penal. 

Rule  123.  —  Any  status  existing  under  the  law  of  a 
person's  domicil  is  recognised  by  the  Court  as  regards  all 
transactions  taking  place  wholly  within  the  country  where 
he  is  domiciled. 

Rule  124.  —  In  cases  which  do  not  fall  within  Rule 
122,  the  existence  of  a  status  existing  under  the  law  of 
a  person's  domicil  is  recognised  by  the  Court,  but  such 
recognition  does  not  necessarily  involve  the  giving  effect 
to  the  results  of  such  status* 
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CHAPTER  XIX. 

STATUS  OF  CORPORATIONS. 

Rule  125.  —  The  existence  of  a  foreign  corporation  duly 
created  under  the  law  of  a  foreign  country  is  recognised  by 
the  Court. 

Rule  126.  —  The  capacity  of  a  corporation  to  enter  into 
any  legal  transaction  is  governed  hoik  by  the  constitution 
of  the  corporation  and  by  the  law  of  the  country  where 
the  transaction  occurs. 

CHAPTER   XX. 
FAMILY  RELATIONS. 

(A)  Husband  and  Wife. 

Rule  127.  —  The  authority  of  a  husband  as  regards  the 
person  of  his  wife  while  in  England  is  not  affected  by  the 
nationality  or  the  domicil  of  the  parties^  but  is  governed 
wholly  by  the  law  of  England. 

(B)  Pabbnt  and  Child. 

Rule  128.  —  The  authority  of  a  parent  as  regards  the 
person  of  his  child  while  in  England  is  not  affected  by  the 
nationality  or  the  domicil  of  the  parties^  but  is  governed 
wholly  by  the  law  of  England. 

Rule  129.  —  The  rights  of  a  parent  domiciled  in  a  for- 
eign country  over  the  movables  in  England  belonging  to  a 
minor  are,  possibly,  governed  by  the  law  of  the  parent's 
domicil,  but  are  more  probably  governed,  while  the  minor 
is  in  England,  by  the  law  of  England. 

(C)     GUABDIAN    AND    WaRD. 

Rule  130.  —  A  guardian  appointed  under  the  law  of  a 
foreign  country  (caUed  hereinafter  a  foreign  guardian)  has 
no  direct  authority  as  guardian  in  England  ;  but  the  Court 
recognises  the  existence  of  a  foreign  guardianship,  and  may. 


Ixxxvi  TABLE  OF  BUL£S. 

in  its  discretion,  give  effect  to  a  foreign  guardian's  author- 
ity over  his  ward. 

Rule  131.  —  A  foreign  guardian  has,  unless  interfered 
with  by  the  Court,  control  over  the  person  of  his  ward 
while  in  England. 

Rule  132.  —  A  foreign  guardian  cannot  dispose  of  mov- 
ables situate  in  England  belonging  to  his  ward  (?). 

(D)   Legitimacy. 

Rule  133.  —  A  child  born  anywhere  in  lawful  wedlock 
is  legitimate. 

Rule  134.  —  The  law  of  the  father's  domicil  at  the  time 
of  the  birth  of  a  child  born  out  of  lawful  wedlock,  and  the 
law  of  the  father's  domicil  at  the  time  of  the  subsequent 
marriage  of  the  child's  parents,  determine  whether  the  child 
becomes,  or  may  become,  legitimate  in  consequence  of  the 
subsequent  marriage  of  the  parents  {legitimatio  per  sub- 
sequens  matrimonium). 

Case  1.  —  If  both  the  law  of  the  father's  domicil  at  the 
time  of  the  birth  of  the  child  and  the  law  of 
the  father's  domicil  at  the  time  of  the  subse- 
quent marriage  allow  of  legitimatio  per  sub- 
sequens  matrimonium^  the  child  becomes,  or 
may  become,  legitimate  on  the  marriage  of  the 
parents. 
Case  2. — If  the  law  of  the  father's  domicil  at  the 
time  of  the  birth  of  the  child  does  not  allow  of 
legitimatio  per  subsequens  matrimonium,  the 
child  does  not  become  legitimate  on  the  mar- 
riage of  the  parents. 
Case  3.  —  If  the  law  of   the  father's  domicil  at  the 
time  of  the  subsequent  marriage  of  the  child's 
parents  does  not  allow  of  legitimatio  per  sub- 
sequens  matrimonium,  the  child  does  not  be- 
come legitimate  on  the  marriage  of  the  parents. 
Provided  that  a  person  born  out  of  lawful  wedlock  can- 
not be  heir  to  English  real  estate,  nor  can  any  one,  except 
his  issue,  inherit  English  real  estate  from  him. 
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(E)  Lunatic  and  Curator,  or  Committee. 

EuLE  135.  —  A  foreign  decree  or  commission  appointing 
a  person  curator  or  committee  of  a  lunatic  resident  in  a  for- 
eign country  does  not  of  itself  empower  the  curator  or 
committee  to  deal  with  the  person  or  property  of  the  luna- 
tic in  England. 

Rule  136.  —  If  a  curator  or  committee,  duly  appointed 
under  a  foreign  decree,  applies  to  the  Court  to  have  the 
person  of  the  lunatic  delivered  to  him,  or  for  the  payment 
to  him  of  money  belonging  to  the  lunatic,  the  Court  may 
in  its  discretion  grant  or  refuse  the  application. 

CHAPTER  XXI. 

NATURE  OP  PROPERTY. 

Rule  137.  —  The  law  of  a  country  where  a  thing  is 
situate  {lex  situs)  determines  whether 

(1)  the  thing  itself,  or 

(2)  any  right,  obligation,  or  document  connected  with 

the  thing 
is  to  be  considered  an  immovable  or  a  movable  (??). 

CHAPTER  XXn. 

IMMOVABLES. 

Rule  138.  —  All  rights  over,  or  in  relation  to,  an  im- 
movable (land)  are  (subject  to  the  exceptions  hereinafter 
mentioned)  governed  by  the  law  of  the  country  where  the 
immovable  is  situate  (lex  situs). 

Exception  1.  —  The  interpretation  of  a  contract  with  regard  to  an  immovable, 
and  the  rights  and  obligations  under  it  of  the  parties  thereto,  are,  proba- 
bly, to  be  determined  in  accordance  with  the  proper  law  of  the  contract, 
which  need  not,  though  it  generally  does,  coincide  with  the  lex  situs. 

Exception  2.  —  Under  Exceptions  1  and  2  to  Rule  182  [i. «.,  under  the  Wills  Act, 
1861,  sections  1  and  2],  a  will  made  by  a  British  subject  may  (possibly),  as 
regards  such  immoyables  in  the  United  Kingdom  as  form  part  of  his  per- 
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sonal  estate,  be  valid  as  to  form,  tboagh  not  made  in  accordance  with  the 
formalities  required  by  the  lex  situs  (??). 
Exception  3. —  The  limitation  to  an  action  or  other  proceeding  with  regard  to 
an  immoYable  is  (probably)  governed  by  the  lac  fori  (?). 


CHAPTER  XXm. 

MOVABLES. 

Capacity. 

Rule  139.  —  A  person's  capacity  to  assign  a  movable, 
or  any  interest  therein,  is  governed  by  the  law  of  his 
domicil  {lex  domicilii)  at  the  time  of  the  assignment  (?). 

This  Rule  must  be  read  subject  to  the  effect  of  Rules  140 
and  141. 

Assignment  of  Movables  in  Accordance  with  Lex  Situs. 

Rule  140.  —  An  assignment  of  a  movable  which  can  be 
touched  (goods),  giving  a  good  title  thereto  according  to 
the  law  of  the  country  where  the  movable  is  situate  at  the 
time  of  the  assignment  (lex  situs) y  is  valid. 

Rule  141.  —  An  assignment  of  a  movable  which  cannot 
be  touched,  i.  e.y  of  a  debt,  giving  a  good  title  thereto 
according  to  the  lex  situs  of  the  debt  (in  so  far  as  by  anal- 
ogy a  situs  can  be  attributed  to  a  debt),  is  valid. 

Provided  that 

(1)  the  liabilities  of  the  debtor  are  to  be  determined 

by  the  law  governing  the  contract  between  him 
and  the  creditor ; 

(2)  the  right  to  recover  the  debt  is,  as  regards  all  mat- 

ters of  procedure,  governed  by  the  lex  fori. 
Rule  142.  —  Subject  to  the  exception  hereinafter  men- 
tioned, and  to  Rules  140  and  141,  the  assignment  of  a 
movable,  wherever  situate,  in  accordance  with  the  law  of 
the  owner's  domicil  is  valid. 

Exception.  —  When  the  law  of  the  country  where  a  movable  is  situate  (lex  situs) 
prescribes  a  special  form  of  transfer,  an  assignment  according  to  the  law 
of  the  owner's  domicil  (lex  domicilii)  is,  if  the  special  form  b  not  followed, 
invalid. 
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CHAPTER  XXIV. 

CONTRACTS.  —  GENERAL  RULES. 

(^)  PRELIMINARY. 

Rule  143.  —  In  this  Digest,  the  tenn  "  proper  law  of  a 
contract "  means  the  law,  or  laws,  by  which  the  parties 
to  a  contract  intended,  or  may  fairly  be  presumed  to  have 
intended,  the  contract  to  be  governed ;  or  (in  other  words) 
the  law  or  laws  to  which  the  parties  intended,  or  may  fairly 
be  presumed  to  have  intended,  to  submit  themselves. 

Rule  144.  —  Where  any  Act  of  Parliament  intended  to 
have  extra-territorial  operation  makes  any  contract 

(1)  valid,  or 

(2)  invalid, 

the  validity  or  invalidity,  as  the  case  may  be,  of  such  con- 
tract must  be  determined  in  accordance  with  such  Act  of 
Parliament  independently  of  the  law  of  any  foreign  coimtry 
whatever. 

Rule  145.  —  A  contract  otherwise  valid  cannot  be  en- 
forced if  its  enforcement  is  opposed  to  any  English  rule 
of  procedure. 

(.B)   VALIDITY  OF  CONTRACT. 

{%)  Capacity. 

Rule  146.  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, a  person's  capacity  to  enter  into  a  contract  is  gov- 
erned by  the  law  of  his  domicil  {lex  domicilii)  at  the  time 
of  the  making  of  the  contract. 

(1)  If  he  has  such  capacity  by  that  law,  the  contract 

is,  in  so  far  as  its  vaUdity  depends  upon  his 
capacity,  valid. 

(2)  If  he  has  not  such  capacity  by  that  law,  the  con- 

tract is  invalid. 

Exception  1.  —  A  person's  capacity  to  bind  himself  by  an  ordinary  mercantile 
contract  is  (probably)  governed  by  the  law  of  the  country  where  the  con- 
tract is  made  (lex  loci  contractus)  (?). 
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Exception  2.  —  A  person's  capacity  to  contract  in  respect  of  an  immoYable 
(laud)  is  governed  by  the  lex  situs. 

(ii)  Form. 

Rule  147.  —  Subject  to  the  exceptions  hereinafter  men- 
tioned;  the  formal  validity  of  a  contract  is  governed  by  the 
law  of  the  country  where  the  contract  is  made  {lex  loci  con- 
tractus). 

(1)  Any  contract  is  formally  valid  which  is  made  in 

accordance  with  any  form  recognised  as  valid  by 
the  law  of  the  country  where  the  contract  is 
made  (which  form  is,  in  this  Digest,  called  the 
local  form). 

(2)  No  contract  is  valid  which  is  not  made  in  accord- 

ance with  the  local  form. 

Exception  1. —  The  formal  validity  of  a  contract  with  regard  to  an  immovable 
depends  upon  the  lex  situs  (?). 

Exception  2. —  A  contract  made  in  one  country  in  accordance  with  the  local 
form  in  respect  of  a  movable  situate  in  another  country  may  possibly  be 
invalid,  if  it  does  not  comply  with  the  special  formalities  (if  any)  required 
by  the  law  of  the  country  where  the  movable  is  situate  at  the  time  of  the 
making  of  the  contract  (lex  situs). 

Exception  3.  —  Possibly  a  contract  made  in  one  country,  but  intended  to  operate 
wholly  in,  and  to  be  subject  to,  the  law  of  another  country,  may  be  valid, 
even  though  not  made  in  accordance  with  the  local  form,  if  it  be  made  in 
accordance  with  the  form  required,  or  allowed,  by  the  law  of  the  country 
where  the  contract  is  to  operate,  and  subject  to  the  law  whereof  it  is 
made  (?). 

Exception  4.  —  In  certain  cases  a  bill  of  exchange  may  be  treated  as  valid, 
though  it  does  not  comply  with  the  requirements,  as  to  form,  of  the  law 
of  the  country  where  the  contract  is  made. 

{in)  Essential  Validity. 

Rule  148.  —  The  essential  validity  of  a  contract  is  (sub- 
ject to  the  exceptions  hereinafter  mentioned)  governed  indi- 
rectly by  the  proper  law  of  the  contract. 

Exception  1.  —  A  contract  (whether  Liwf ul  by  its  proper  Liw  or  not)  is  invalid 
if  it,  or  the  enforcement  thereof,  is  opposed  to  English  interests  of  state, 
or  to  the  policy  of  English  law,  or  to  the  moral  rules  upheld  by  English 
Liw. 

Exception  2.  —  A  contract  (whether  lawful  by  its  proper  law  or  not)  is  invalid 
if  the  making  thereof  is  unlawful  by  the  law  of  the  country  where  it  is 
made  (lex  loci  contractus)  (?). 
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Excepdon  3.  —  A  contract  (whether  lawful  by  its  proper  law  or  not)  is,  in  gen- 
eraly  invalid  in  so  far  as 

(1)  the  performance  of  it  is  unlawful  by  the  law  of  the  country  where 

the  contract  is  to  be  performed  (lex  loci  solutionis)  ;  or 

(2)  the  contract  forms  part  of  a  transaction  which  is  unlawful  by  the 

law  of  the  country  where  the  transaction  is  to  take  place. 
This  Exception  (semble)  does  not  apply  to  any  contract  made  in  vio- 
lation, or  with  a  view  to  the  violation,  of  the  revenue  laws  of  any  foreign 
country  not  forming  part  of  the  British  dominions. 


((7)  THE  INTERPRETATION  AND  OBLIGATION 

OF  CONTRACT. 

Rule  149.  —  The  interpretation  of  a  contract  and  the 
rights  and  obligations  under  it  of  the  parties  thereto  are  to 
be  determined  in  accordance  with  the  proper  law  of  the 
contract. 

Sub-Rules  for  determining  the  Proper  Law  of  a  Contract 
in  Accordance  with  the  Intention  of  the  Parties. 

Sub-Rule  1.  —  When  the  intention  of  the  parties  to  a 
contract,  as  to  the  law  governing  the  contract,  is  expressed 
in  words,  this  expressed  intention  determines  the  proper 
law  of  the  contract  and,  in  general,  overrides  every  pre- 
sumption. 

Sub-Rule  2.  —  When  the  intention  of  the  parties  to  a 
contract,  with  regard  to  the  law  governing  the  contract,  is 
not  expressed  in  words,  their  intention  is  to  be  inferred 
from  the  terms  and  nature  of  the  contract  and  from  the 
general  circumstances  of  the  case,  and  such  inferred  inten- 
tion determines  the  proper  law  of  the  contract. 

Sub-Rule  3.  —  In  the  absence  of  countervailing  consid- 
erations, the  following  presumptions  as  to  the  proper  law  of 
a  contract  have  effect :  — 

First  Presumption. — Primct  facie,  the  proper  law  of 
the  contract  is  presumed  to  be  the  law  of  the 
country  where  the  contract  is  made  {lex  loci  con- 
tractus) ;  this  presumption  applies  with  special 
force  when  the  contract  is  to  be  performed 
wholly  in  the  country  where  it  is  made  or  may 
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be  performed  anywhere^  but  it  may  apply  to  a 
contract  partly  or  even  wholly  to  be  performed 
in  another  country. 
Second  Presumption. — When  the  contract  is  made 
in  one  country,  and  is  to  be  performed  either 
wholly  or  partly  in  another,  then  the  proper  law 
of  the  contract,  especially  as  to  the  mode  pf 
performance,  may  be  presumed  to  be  the  law 
of  the  country  where  the  performance  is  to  take 
place  {lex  loci  solutionis). 

(jD)  discharge  of  a  contract. 

Rule  150. — The  validity  of  the  discharge  of  a  contract 
(otherwise  than  by  bankruptcy)  depends  upon  the  proper 
law  of  the  contract  (?). 

(1)  A  discharge  in  accordance  with  the  proper  law  of 

the  contract  is  valid. 

(2)  A  discharge  not  in  accordance  with  the  proper  law 

of  the  contract  is  not  valid  (?). 

CHAPTER  XXV. 

PARTICULAR  CONTRACTS. 

(^)  CONTRACTS  WITH  REGARD   TO  IMMOVA^ 

BLES. 

Rule  151.  —  The  effect  of  a  contract  with  regard  to  an 
immovable  is  governed  by  the  proper  law  of  the  contract  (?). 

The  proper  law  of  such  contract  is,  in  general,  the  law 
of  the  country  where  the  immovable  is  situate  {lex  situs). 

CB)  CONTRACTS  WITH  REGARD  TO  MOVABLES. 

Rule  152.  —  The  effect  of  a  contract  with  regard  to  a 
movable  is  governed  by  the  proper  law  of  the  contract. 

(C)  CONTRACT  OF  AFFREIGHTMENT. 

Rule  153.  —  The  term  "  law  of  the  flag "  means  the 
law  of  the  country  whereof  a  ship  carries  the  flag. 
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When  the  flag  carried  by  a  ship  is  that  of  a  state  in- 
cluding more  than  one  country^  the  law  of  the  flag  means 
(semble)  the  law  of  the  country  where  the  ship  is  regis- 
tered. 

Rule  154.  —  Subject  to  the  exception  hereinafter  men-  • 
tioned,  the  effect  and  incidents  of  a  contract  of  affreight- 
ment (i.  e.,  a  contract  with  a  shipowner  to  hire  his  ship, 
or  part  of  it,  for  the  carriage  of  goods)  are  governed  by 
the  law  of  the  flag. 

Provided  that  the  contract  will  not  be  governed  by  the 
law  of  the  flag,  if  from  the  terms  or  objects  of  the  contract, 
or  from  the  circumstances  under  which  it  was  made,  the 
inference  can  be  drawn  that  the  parties  did  not  intend  the 
law  of  the  flag  to  apply. 

Exception. — The  mode  of  performing  particular  acts  under  a  contract  of 
affreightment  (e.  g,,  the  loading  or  unloading  or  delivery  of  goods)  may 
be  goYemed  by  the  law  of  the  country  where  such  acts  take  place. 

SuB-RuLB.  —  The  authority  of  the  master  of  a  ship  to 
deal  with  the  cargo  during  the  voyage,  and  the  manner  in 
which  he  should  execute  it,  are  governed  by  the  law  of  the 
flag. 

(jD)  contract  for  through  carriage  of 

person  or  goods. 

EuLE  155.  —  The  effect  of  a  contract  for  the  carriage  of 
person  or  goods  from  a  place  in  one  country  to  a  place  in 
another  is,  as  to  its  general  incidents,  presumably  governed 
by  the  law  of  the  place  where  it  is  made ;  but,  as  to  trans- 
actions taking  place  in  a  particular  country,  may  in  certain 
cases  be  governed  by  the  law  of  such  country. 

(J?)  AVERAGE  ADJUSTMENT. 

Rule  156.  —  As  amongst  the  several  owners  of  property 
saved  by  a  sacrifice,  the  Uability  to  general  average  is  gov- 
erned by  the  law  of  the  place  (called  hereinafter  the  place 
of  adjustment)  at  which  the  common  voyage  terminates 
(that  is  to  say)  — 


XCIV 


TABLE  OF  RULES. 


(1)  when  the  voyage  is  completed  in  due  course,  by 

the  law  of  the  port  of  destination,  or 

(2)  when  the  voyage  is  not  so  completed,  by  the  law 

of  the  place  where  the  voyage  is  rightly  broken 
up  and  the  ship  and  cargo  part  company. 
Rule  157.  —  An  underwriter  is  bound  by  an  average 
adjustment  duly  taken  according  to  the  law  of  the  place  of 
adjustment. 

Rule  158.  —  An  English  insurer  of  goods  shipped  by 
an  English  merchant  on  board  a  foreign  ship  is  not  affected 
by  the  law  of  the  flag. 


(i^)  PROVISIONS  OF  BILLS  OF  EXCHANGE 
A  CT,  1882,  AS  TO  CONFLICT  OF  LA  WS. 

9 

Bill  of  Exchange} 

[Rule  159.  —  Bills  of  Exchange  Act,  1882,  s.  2  (part) 
and  s.  4.]  In  this  Act,  unless  the  context  otherwise  re- 
quires :  — 

Acceptance  "  means  an  acceptance  completed  by 

delivery  or  notification. 
Bearer  "  means  the  person  in  possession  of  a  bill 

or  note  which  is  payable  to  bearer. 
Bill "   means    bill    of    exchange,   and   "  note " 

means  promissory  note. 
Delivery  "  means  transfer  of  possession,  actual 

or  constructive,  from  one  person  to  another. 
Holder "  means  the  payee  or  indorsee  of  a  bill 

or   note  who  is  in   possession   of   it,  or   the 

bearer  thereof. 
Indorsement "  means  an  indorsement  completed 

by  deUvery. 
Issue  "  means  the  first  delivery  of  a  bill  or  note, 

complete  in  form,  to  a  person  who  takes  it  as 

a  holder. 
Person"  includes  a  body  of  persons,  whether 

incorporated  or  not. 

^  Rales  159-163  are  taken  verbatim,  with  the  exception  of  wordB  or  fi^^nres 
in  square  brackets,  from  the  Bills  of  Exchange  Act,  1882. 


[1]' 

[2]* 

[3]* 
[4]< 

[5]* 


[6]« 
[7]* 


[8]* 
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[9]  "  Value"  means  valuable  consideration. 

[10]  "  Written  "  includes  printed,  and  "  writing  "  in- 
cludes print. 

[11]    (1)  An  inland  bill  is  a  bill  which  is  or  on  the  face 

of  it  purports  to  be 

(a)  both  drawn  and  payable  within  the  British 

Islands,  or 

(b)  drawn  within  the  British  Islands  upon  some 

person  resident  therein. 
Any  other  bill  is-  a  foreign  bill. 

For  the  purposes  of  this  Act,  "  British  Islands  "  mean  any 
part  of  the  United  Elingdom  of  Great  Britain  and  Ireland, 
the  islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark, 
and  the  islands  adjacent  to  any  of  them  being  part  of  the 
dominions  of  Her  Majesty. 

(2)  Unless  the  contrary  appear  on  the  face  of  the 

bill,  the  holder  may  treat  it  as  an  inland 

bill. 

;Rulb   160.  — Bills  of  Exchange   Act,  1882,  s.  72.] 

Where  a  bill  drawn  in  one  country  is  negotiated,  accepted, 

or  payable  in  another,  the  rights,  duties,  and  liabilities  of 

the  parties  thereto  are  determined  as  follows :  — 

(1)  The  validity  of  a  bill  as  regards  requisites  in  form 
is  determined  by  the  law  of  the  place  of  issue, 
and  the  validity,  as  regards  requisites  in  form,  of 
the  supervening  contracts,  such  as  acceptance, 
or  indorsement,  or  acceptance  supr&  protest,  is 
determined  by  the  law  of  the  place  where  such 
contract  was  made. 
Provided  that  — 

(a)  Where  a  bill  is  issued  out  of  the  United 

Kingdom,  it  is  not  invalid  by  reason 
only  that  it  is  not  stamped  in  accordance 
with  the  law  of  the  place  of  issue : 

(b)  Where  a  bill,  issued  out  of   the  United 

Kingdom,  conforms,  as  regards  requi- 
sites in  form,  to  the  law  of  the  United 
Kingdom,  it  may,  for  the  purpose  of 
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enforcing  payment  thereof,  be  treated 
as  valid  as  between  all  persons  who 
negotiate,  hold,  or  become  parties  to  it 
in  the  United  Kingdom. 

(2)  Subject  to  the  provisions  of  this  Act,  the  inter- 

pretation of  the  drawing,  indorsement,  accept- 
ance, or  acceptance  supra  protest  of  a  bill  is 
determined  by  the  law  of  the  place  where  such 
contract  is  made. 

Provided  that  where  an  inland  bill  is  indorsed 
in  a  foreign  country  [i.  6,,  a  country  not  form- 
ing part  of  the  British  Islands],  the  indorse- 
ment shall,  as  regards  the  payer,  be  inter- 
preted according  to  the  law  of  the  United 
Kmgdom. 

(3)  The  duties  of  the  holder  with  respect  to  present- 

ment for  acceptance  or  payment,  and  the  neces- 
sity for  or  sufficiency  of  a  protest  or  notice  of 
dishonour,  or  otherwise,  are  determined  by  the 
law  of  the  place  where  the  act  is  done  or  the 
bill  is  dishonoured. 

(4)  Where  a  bill  is  drawn  out  of,  but  payable  in,  the 

United  Kingdom,  and  the  sum  payable  is   not 
expressed  in  the  currency  of  the  United  Eang^ 
dom,  the  amount  shall,  in  the  absence  of  some 
express  stipulation,  be  calculated  according  to 
the  rate  of  exchange  for  sight  drafts  at  the  place 
of  payment  on  the  day  the  bill  is  payable. 
(5)  Where  a  bill  is  drawn  in  one  country  and  is  pay- 
able in  another,  the  due  date  thereof  is  deter- 
mined according  to  the  law  of  the  place  where  it 
is  payable. 
[Rule   161.  — Bills  of  Exchange  Act,  1882,  s.  57.] 
Where  a  bill  is  dishonoured,  the  measure  of  damages,  which 
shall  be  deemed   to  be  liquidated   damages,  shall   be   as 
follows :  — 

(1)  The  holder  may  recover  from  any  party  liable  on 
the  bill,  and  the  drawer  who  has  been  compelled 
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to  pay  the  bill  may  recoyer  from  the  acceptor, 
and  an  indorser  who  has  been  compelled  to  pay 
the  bill  may  recover  from  the  acceptor,  or  from 
the  drawer,  or  from  a  prior  indorser  — 

(a)  The  amount  of  the  bill : 

(b)  Interest  thereon  from  the  time  of  present- 

ment for  payment  l£  the  biQ  is  payable 
on  demand,  and  from  the  maturity  of 
the  bill  in  any  other  case : 

(c)  The  expenses  of  noting,  or,  when  protest 

is  necessary,  and  the  protest  has  been 
extended,  the  expenses  of  protest. 

(2)  In  the  case  of  a  bill  which  has  been  dishonoured 

abroad,  in  lieu  of  the  above  damages,  the  holder 
may  recover  from  the  drawer  or  an  indorser, 
and  the  drawer  or  an  indorser  who  has  been 
compelled  to  pay  the  bill  may  recover  from  any 
party  liable  to  him,  the  amount  of  the  re-ex- 
change, with  interest  thereon  imtil  the  time  of 
payment. 

(3)  Where  by  this  Act  interest  may  be  recovered  as 

damages,  such  interest  may,  l£  justice  require  it, 
be  withheld  wholly  or  in  part ;  and  where  a  bill 
is  expressed  to  be  payable  with  interest  at  a 
given  rate,  interest  as  damages  may  or  may  not 
be  given  at  the  same  rate  as  interest  proper. 

Promissory  Note. 

[Rule  162.  —  Bills  of  Exchange  Act,  1882,  s.  83  (1).] 
A  promissory  note  is  an  unconditional  promise  in  writing 
made  by  one  person  to  another,  signed  by  the  maker, 
engaging  to  pay,  on  demand  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money,  to,  or  to  the  order  of, 
a  specified  person,  or  to  bearer. 

[Rule  163.  —  Bills  of  Exchange  Act,  1882,  s.  89.] 
(1)  Subject  to  the  provisions  in  this  part  \i.  e..  Part 
IV.  of  the  Bills  of  Exchange  Act,  1882],  and 
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except  as  by  this  section  provided,  the  provi- 
sions of  this  Act  relating  to  bills  of  exchange 
apply,  with  the  necessary  modifications,  to  prom- 
issory notes. 

(2)  In  appl3rLng  those  provisions,  the  maker  of  a  note 

shall  be  deemed  to  correspond  with  the  acceptor 
of  a  bill,  and  the  first  indorser  of  a  note  shall 
be  deemed  to  correspond  with  the  drawer  of  an 
accepted  bill  payable  to  drawer's  order. 

(3)  The  following  provisions  as  to  bills  do  not  apply 

to  notes  ;  namely,  provisions  relating  to  — 

(a)  Presentment  for  acceptance ; 

(b)  Acceptance; 

(c)  Acceptance  suprll  protest ; 

(d)  Bills  in  a  set. 

(4)  Where   a  foreign   note   is    dishonoured,   protest 

thereof  is  unnecessary. 

(G^)  FOREIGN  NEGOTIABLE  INSTRUMENTS. 

Rule  164,  —  A  foreign  instrument  {e.  g.,  the  bond  of  a 
foreign  government)  which  is  both 

(1)  negotiable  by  the  law  of  the  country  where  it  is 

sued,  and 

(2)  negotiable  by  custom  in  England, 
is  a  negotiable  instrument  in  England. 

Rule  165.  —  A  foreign  instrument  {e.  g.y  a  bond  of  a 
foreign  government)  is  not  a  negotiable  instrument  in  Eng- 
land unless  it  fulfils  the  requirements  of  Rule  164. 

(^)  INTEREST 

Rule  166.  —  The  liability  to  pay  interest,  and  the  rate 
of  interest  payable  in  respect  of  a  debt  or  loan,  is  deter- 
mined by  the  proper  law  of  the  contract  under  which  the 
debt  is  incurred  or  the  loan  is  made. 
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(/)  CONTRACTS  THROUGH  AGENTS. 

Contract  of  Agency. 

Rule  167.  —  An  agent's  authority  as  between  himself 
and  his  principal  is  governed  by  the  law  with  reference  to 
which  the  agency  is  constituted,  which  is  in  general  the  law 
of  the  country  where  the  relation  of  principal  and  agent  is 
created. 

Relation  of  Principal  and  Third  Party. 

Rule  168.  —  When  a  principal  in  one  country  contracts 
in  another  country  through  an  agent,  the  rights  and  liabili- 
ties of  the  principal  as  regards  third  parties  are,  in  general, 
governed  by  the  law  of  such  other  country,  i.  €.,  the  coun- 
try where  the  contract  is  made  (lex  loci  contractus). 


CHAPTER  XXVI. 

MARRIAGE. 
(^)   VALIDITY  OF  MARRIA  GE. 

Rule  169.  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, a  marriage  is  valid  when 

(1)  each  of  the  parties  has,  according  to  the  law  of 

his  or  her  respective    domicil,  the  capacity  to 
marry  the  other,  and 

(2)  any  one  of  the  following  conditions  as  to  the  form 

of  celebration  is  complied  with  (that  is  to  say) : 
(i)  if  the  marriage  is  celebrated  in  accordance 

with  the  local  form  ;  or 
(ii)  if  the  parties  enjoy  the  privilege  of  ex-ter- 
ntoriality,  and  the  marriage  is  celebrated 
in  accordance  with  any  form  recognised 
as  valid  by  the  law  of  the  state  to  which 
they  belong ;  or 
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(iii)  if  the  marriage  [being  between  British  sub- 
jects?] is  celebrated  in  accordance  with 
the  requirements  of  the  English  common 
law  in  a  country  where  the  use  of  the  local 
form  is  impossible ;  or 

(iv)  if  the  marriage  is  celebrated  in  accordance 
with  the  provisions  of,  and  the  form  re- 
quired by,  the  Foreign  Marriage  Act, 
1892,  s.  22,  within  the  lines  of  a  British 
army  serving  abroad ;  or 

(v)  if  the  marriage  being  between  parties,  one  of 
whom  at  least  is  a  British  subject,  is  cel- 
ebrated outside  the  United  Kingdom  in 
accordance  with  the  provisions  of,  and  the 
form  required  by,  the  Foreign  Marriage 
Act,  1892,  by  or  before  a  marriage  officer 
(such,  for  example^  as  a  British  ambassador 
or  British  consul)  within  the  meaning  of, 
and  duly  authorised  to  be  a  marriage  officer 
under,  the  said  Act. 

In  this  Digest,  the  term  ^^  marriage  "  means  the  voluntary 
union  for  life  of  one  man  and  one  woman  to  the  exclusion 
of  all  others. 

Exception  1.  —  A  marriage  ib  not  Talid  which  ib  incestaous  by  the  laws  of  all 
Christian  countries. 

Exception  2.  —  A  marriage  is  not  valid  if  either  of  the  parties,  being  a  de- 
scendant of  George  II.,  marries  in  contravention  of  the  Royal  Marriage 
Act,  12  Geo.  III.  cap.  11. 

Exception  3.  —  A  marriage  is,  possibly,  not  valid  if  either  of  the  parties  is,  ac- 
cording to  the  law  of  the  country  where  the  marriage  is  celebratedf  nnder 
an  incapacity  to  marry  the  other. 

Rule  170.  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, no  marriage  is  valid  which  does  not  comply,  both  as 
to  the  capacity  of  the  parties  and  the  form  of  celebration, 
with  Rule  169. 

Exception  1.  ^  A  marriage  celebrated  in  England  is,  possibly,  not  rendered 
invalid  by  the  incapacity  of  the  wife  according  to  the  law  of  her  domicil 
to  marry  the  husband,  if  the  husband,  being  domiciled  in  England,  is  by 
English  law  under  no  incapacity  to  marry  the  wife. 
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Exception  2.  —  A  marriage  celebrated  in  England  is  not  invalid  on  account  of 
any  incapacity  of  either  of  the  parties  which,  though  imposed  by  the  law 
of  his  or  her  domicil,  is  of  a  kind  to  which  our  Courts  refuse  recognition. 

Exception  3.  —  Any  marriage  is  valid  which  is  made  valid  by  Act  of  Parlia- 
ment. 


(5)  ASSIGNMENT  OF  MOVABLES  IN  CONSE^ 

QUENCE  OF  MARRIAGE. 

BuLE  171.  —  Where  there  is  no  marriage  contract  or 
settlement,  the  mutual  rights  of  husband  and  wife  to  each 
other's  movables,  whether  possessed  at  the  time  of  the  mar- 
riage or  acquired  afterwards,  are  (subject  to  the  possible 
exception  hereinafter  mentioned)  governed  by  the  law  of 
the  husband's  actual  [or  intended  ?]  domicil  at  the  time  of 
the  marriage,  without  reference  to  the  law  of  the  country 

(1)  where  the  marriage  is  celebrated,  or 

(2)  where  the  wife  is  domiciled  before  marriage. 

The  husband's  actual  [or  intended  ?]  domicil  at  the  time 
of  the  marriage  is  hereinafter  termed  ^^the  matrimonial 
domicil." 

Exception.  —  Where  the  domicil  of  the  parties  is  changed  after  marriage,  the 
mutual  rights  of  husband  and  wife  over  each  other's  subsequently  acquired 
movables  are  (possibly)  governed  by  the  law  of  their  domicil  at  the  time 
of  the  acquisition. 

Rule  172.  —  Where  there  is  a  marriage  contract  or 
settlement,  the  terms  of  the  contract  or  settlement  govern 
the  rights  of  husband  and  wife  in  respect  of  all  movables 
within  its  terms  which  are  then  acquired  or  are  afterwards 
acquired. 

Sub-Rule  1.  —  A  marriage  contract  or  settlement  will, 
in  the  absence  of  reason  to  the  contrary,  be  construed  with 
reference  to  the  law  of  the  matrimonial  domicil. 

Sub-Rule  2.  —  The  parties  may  make  it  part  of  the  con- 
tract or  settlement  that  their  rights  shall  be  subject  to 
some  other  law  than  the  law  of  the  matrimonial  domicil,  in 
which  case  their  rights  will  be  determined  with  reference  to 
such  other  law. 

Sub-Rule  3.  —  The  law  of  the  matrimonial  domicil  will. 
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in  general,  decide  whether  particular  property  (e.  g.,  any 
future  acquisition)  is  included  within  the  terms  of  the  mar- 
riage contract  or  settlement. 

Sub-Rule  4.  —  The  effect  or  construction  of  the  mar- 
riage contract  or  settlement  is  not  varied  by  a  subsequent 
change  of  domicil. 

Rule  173.  —  The  mutual  rights  of  husband  and  wife  in 
respect  of  succession  to  movables  on  the  death  of  the  other 
are,  in  so  far  as  they  are  not  determined  by  any  marriage 
contract  or  settlement,  governed  by  the  law  of  the  deceased's 
domicil  at  the  time  of  his  or  her  death. 


CHAPTER  XXVn. 
TORTS. 

Rule  174.  —  Whether  an  act  done  in  a  foreign  country 
is  or  is  not  a  tort  {i.  6.,  a  wrong  for  which  an  action  can 
be  brought  in  England)  depends  upon  the  combined  effect 
of  the  law  of  the  country  where  the  act  is  done  {lex  loci 
delicti  commissi)  and  of  the  law  of  England  {lex  fori). 

Rule  175.  —  An  act  done  in  a  foreign  country  is  a  tort 
if  it  is  both 

(1)  wrongful  according   to  the  law  of   the  country 

where  it  was  done,  and 

(2)  wrongful  according  to  English  law,  {.  6.,  is  an  act 

which,  if  done  in  England,  would  be  a  tort. 
Rule  176.  —  An  act  done  in  a  foreign  country  is  not  a 
tort  if  it  is  not  both 

(1)  wrongful  according  to  the  law  of  the  country  where 

it  was  done,  and 

(2)  wrongful  according  to  English  law. 
Sub-Rule.  —  An  act  done  in  a  foreign  country  which, 

though  wrongful  under  the  law  of  that  country  at  the  mo- 
ment when  it  was  done,  has  since  that  time  been  the  subject 
of  an  Act  of  Indemnity  passed  by  the  legislature  of  such 
country,  is  not  a  tort. 


•  •  • 
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CHAPTER  XXVIII. 

ADMNISTRATION  IN  BANKRUPTCY. 

Rule  177.  —  The  administration  in  bankruptcy  of  the 
property  of  a  bankrupt  which  has  passed  to  the  trustee  is 
governed  by  the  law  of  the  country  where  the  bankruptcy 
proceedings  take  place  {lex  fori). 

CHAPTER  XXIX. 

ADMINISTRATION  AND  DISTRIBUTION  OP 

DECEASED'S  MOVABLES. 

(^)  ADMINISTRATION. 

Rule  178.  —  The  administration  of  a  deceased  person's 
movables  is  governed  wholly  by  the  law  of  the  country 
where  the  administrator  acts,  and  from  which  he  derives  his 
authority  to  collect  them,  i.  e.,  in  effect,  by  the  law  of  the 
country  where  the  administration  takes  place  {lex  fori). 

Such  administration  is  not  affected  by  the  domicil  of 
the  deceased. 

In  this  Rule,  the  term  '' admmistration  "  does  not  mclude 
distribution. 

(5)  DISTRIBUTION. 

Rule  179.  —  The  distribution  of  the  distributable  resi- 
due of  the  movables  of  the  deceased  is  (in  general)  gov- 
erned by  the  law  of  the  deceased's  domicil  (Zex  domicilii) 
at  the  time  of  his  death. 

CHAPTER    XXX. 

SUCCESSION  TO  MOVABLES. 
(A)  INTESTATE  SUCCESSION. 
Rule  180.  —  The  succession  to  the  movables  of  an  in- 
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testate  is  governed  by  the  law  of  his  domicil  at  the  time  of 
his  death,  without  any  reference  to  the  law  of  the  country 
where 

(1)  he  was  bom,  or 

(2)  he  died,  or 

(3)  he  had  his  domicil  of  origin,  or 

(4)  the  movables  are,  in  fact,  situate  at  the  time  of 

his  death. 

(5)  TESTAMENTARY  SUCCESSION. 

(i)   Validity  of  WilL 

Rule  181.  —  Any  will  of  movables  which  is  valid  ac- 
cording to  the  law  of  the  testator's  domicil  at  the  time  of 
his  death  is  valid. 

(n)  Invalidity  of  Will. 

Rule  182.  —  Any  will  of  movables  which  is  invalid  ac- 
cording to  the  law  of  the  testator's  domicil  at  the  time  of 
his  death  on  account  of 

(1)  the  testamentary  incapacity  of  the  testator,  or 

(2)  the  formal  invalidity  of  the  will  {i.  c,  the  want  of 

the  formalities  required  by  such  law),  or 

(3)  the  material  invalidity  of  the  will  {i.  e.,  on  account 

of  its  provisions  being  contrary  to  such  law), 
is  (subject    to  the  exceptions   hereinafter  mentioned,  and 
to  the  effect  of  Rule  184)  invalid. 

Exception  1.  —  Every  will  and  other  testamentary  instrument  made  out  of  the 
United  Kingdom  hy  a  British  suhjeot  (whatever  may  be  the  domicil  of 
sach  person  at  the  time  of  making  the  same,  or  at  the  time  of  his  or  her 
death)  shall,  as  regards  personal  estate,  be  held  to  be  well  executed  for 
the  purpose  of  being  admitted  in  England  and  Ireland  to  probate,  and 
in  Scotland  to  confirmation,  if  the  same  be  made  according  to  the  forms 
required  either 

[1]  by  the  law  of  the  place  where  the  same  was  made,  or 

[2]  by  the  law  of  the  place  where  such  person  was  domiciled  when  the 

same  was  made,  or 
[3]  by  the  laws  then  in  force  in  that  part  [if  any]  of  Her  Majesty's 
dominions  where  the  testator  had  his  domicil  of  origin. 
Exception  2.  —  Every  will  and  other  testamentary  instrument  made  within  the 
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United  Kingdom  by  any  British  subject  (whatever  may  be  the  domicil  of 
soeh  person  at  the  time  of  making  the  same,  or  at  the  time  of  his  or  her 
death)  shall,  as  regards  personal  estate,  be  held  to  be  well  ezecated,  and 
shall  be  admitted  in  England  and  Ireland  to  probate,  and  in  Scotland  to 
confirmation,  if  the  same  be  ezecated  according  to  the  forms  required  by 
the  laws  for  the  time  being  in  force  in  that  part  of  the  United  Kingdom 
where  the  same  is  made. 

Sub-Rule.  —  The  law  of  a  deceased  person's  domicil  at 
the  time  of  his  death,  in  general,  determines  whether,  as  to 
his  movables,  he  does  or  does  not  die  intestare. 

(m)  Interpretation  of  Will. 

Rule  183.  —  Subject  to  the  exception  hereinafter  men- 
tioned, a  will  of  movables  is  (in  general)  to  be  interpreted 
with  reference  to  the  law  of  the  testator's  domicil  at  the 
tune  when  the  will  is  made. 

Exception,  —  Where  a  wiU  is  expressed  in  the  technical  terms  of  the  law  of  a 
country  where  the  testator  is  not  domiciled,  the  wiU  should  be  construed 
with  reference  to  the  law  of  that  country. 

(iv)  Effect  of  Change  of  Testator's  Domicil  after  Exe- 
cution of  WilL 

Rule  184.  —  [Subject  to  the  possible  exception  herein- 
after mentioned]  no  will  or  other  testamentary  instrument 
shall  be  held  to  have  been  revoked  or  to  have  become  in- 
valid, nor  shall  the  construction  thereof  be  altered,  by  reason 
of  any  subsequent  change  of  domicil  of  the  person  making 
the  same. 

Exception.  —  A  will  which  is  invalid  on  account  of  material  invalidity  according 
to  the  law  of  the  testator's  domicil  at  the  time  of  his  death  is  invalid, 
although  it  may  have  been  valid  according  to  the  law  of  the  testator's 
domieil  at  the  time  of  its  execution  (?). 

((7)  EXECUTION  OF  POWER  BY  WILL. 

Capacity. 

Rule  185.  —  A  person  may  have  capacity  to  exercise  by 
will  a  power  of  appointment  conferred  by  an  English  instru- 
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ment,  though   he  does  not  possess  testamentary  capacity 
under  the  law  of  his  domicil. 

The  term  ^^  English  instrument"  in  this  Rule  and  in  the 
following  Rules  means  an  instrument  {e.  g.y  a  settlement  or 
a  will)  which  creates  a  power  of  appointment  and  operates 
under  English  law. 

Validity. 

Rule  186.  —  A  will  of  movables  made  in  exercise  of  a 
power  of  appointment  conferred  by  an  English  instrument 
is  entitled  to  be  admitted  to  probate,  and  is,  as  far  as  form 
is  concerned,  a  good  execution  of  the  power  where  the  will 

(1)  is  executed  in  accordance  with  the  terms  of  the 

power  as  to  execution,  and 

(2)  compUes  with  any  of  the  following  conditions  as  to 

form  (that  is  to  say) — 

(i)  where  the  will  is  executed  in  accordance 
with  the  form  required  by  the  ordinary 
testamentary  law  of  England  {i.  e.,  if  the 
will  be  made  after  the  end  of  1837),  by 
the  Wills  Act,  1837 ;  or 
(ii)  where  the  will  is  executed  in  accordance 
with  the  form  required  by  the  law  of  the 
testator's  (donee's)  domicil ;  or 
(iii)  where  the  will  is  executed  in  accordance 
with  any  form  which  is  valid  under  the 
Wills  Act,  1861,  i.  e.,  where  the  will  is 
valid  either  under  Exception  1,  or  Excep- 
tion 2,  to  Rule  182,  or  under  Rule  184. 
Rule  187.  —  Subject  to  the  exception  hereinafter  men- 
tioned, no  will  which  does  not  satisfy  the  requirements  of 
Rule  186  is  a  valid  execution  of  a  power  of  appointment  by 
will  conferred  by  an  English  instrument. 

Exception, —  A  will  executed  in  accordance  with  the  form  required  by  the  Wills 
Act,  1837,  is,  so  far  as  regards  the  execution  and  attestation  thereof,  a 
valid  execution  of  a  power  of  appointment  by  will,  notwithstanding  that  it 
shall  have  been  expressly  required,  under  the  instrument  creating  the 
power,  that  a  Mrill  made  in  exercise  of  such  power  should  be  exercised  with 
some  additional,  or  other,  form  of  execution  or  solemnity. 


•  • 


TABLE  OF  BULES.  cvii 


CHAPTER  XXXI. 


PROCEDURE. 

RuiiE  188.  —  All  matters  of  procedure  are  governed 
wholly  by  the  local  or  territorial  law  of  the  country  to 
which  a  Court  wherein  an  action  is  brought  or  other  legal 
proceeding  is  taken  belongs  {lex  fori). 

In  this  Digest,  the  term  ^^  procedure  "  is  to  be  taken  in 
its  widest  sense,  and  includes  {inter  alia)  — 

(1)  remedies  and  process; 

(2)  evidence ; 

(3)  limitation  of  an  action  or  other  proceeding ; 

(4)  set-off  or  counter-claim. 


INTRODUCTION. 

My  purpose  ia  this  introduction,  which  forms  an  integral  part 
of  this  work,  is  to  deal  with  three  topics:  first,  the  nature  of 
the  subject  treated  of  in  this  Digest,  and  generally  included  under 
the  title  of  the  conflict  of  laws  or  of  private  international  law ; 
secondly,  the  proper  method  for  the  treatment  of  this  subject ;  and 
thirdly,  the  general  principles  underlying  the  rules  or  maxims 
which  collectively  make  up  this  branch  of  law. 

J.  NATURE  OF  THE  SUBJECT. 

Most  of  the.  cases  which  occupy  an  English  Court  are  in  every 
respect  of  a  purely  English  character ;  the  parties  are  English- 
men, and  the  cause  of  action  arises  wholly  in  England,  as  where  A^ 
a  Liondon  tradesman,  sues  JT,  a  citizen  of  London,  for  the  price  of 
goods  sold  and  delivered  in  London.  When  this  is  so,  every  act 
done,  or  alleged  to  be  done,  by  either  of  the  parties  clearly  de- 
pends for  its  legal  character  on  the  ordinary  rules  of  English  law. 

Cases,  however,  frequently  come  before  our  Courts  which  con- 
tain some  foreign  element ;  the  parties,  one  or  both  of  them,  may 
be  of  foreign  nationality,  as  where  an  Italian  sues  a  Frenchman  for 
the  price  of  goods  sold  and  delivered  at  Liverpool ;  the  cause  of 
action,  or  ground  of  defence,  may  depend  upon  transactions  taking 
place  whoUy  or  in  part  in  a  foreign  country ;  as  where  A  sues  X 
for  an  assault  at  Paris,  or  on  a  contract  made  in  France  and 
broken  in  England,  or  where  X  pleads  in  his  defence  a  discharge 
under  the  French  bankruptcy  law ;  the  transactions,  lastly,  in 
question,  though  taking  place  wholly  in  England,  may,  in  some 
way,  have  reference  to  the  law  or  customs  of  a  foreign  country ; 
this  is  so,  for  instance,  when  A  wishes  to  enforce  the  trusts  of  a 
marriage  settlement  executed  in  England,  but  which  on  the  face 
of  it,  or  by  implication,  refers  to  French  or  Italian  law. 

Whenever  a  case  containing  any  foreign  element  calls  for  de- 
cision, the  judge  before  whom  it  is  tried  must,  either  expressly  or 
tacitly,  find  an  answer  to,  at  least,  two  preliminary  questions. 

First  Question.  —  Is  the  case  before  him  one  which  any 
English  Court  has,  according  to  the  law  of  England,  a  right  to 
determine  ?  ^ 

'  See  chapters  iv.  to  jL^post. 


2  INTRODUCTION. 

The  primary  business  of  English  tribunals  is  to  adjudicate  on 
transactions  taking  place  in  England  between  Englishmen,  or  at 
any  rate  between  persons  resident  in  England  ;  or,  briefly,  to  decide 
English  disputes.  There  clearly  may  be  matters  taking  place  in 
a  foreign  country,  or  between  foreigners,  with  which  no  English 
Court  has,  according  to  the  law  of  England,  any  concern  what- 
ever ;  thus  no  Division  of  the  High  Court,  and  a  fortiori  no  other 
English  tribunal,  will  enteiiiain  an  action  for  the  recovery  ^  of  land 
in  any  other  country  than  England.  When,  therefore,  a  case 
coming  before  an  English  judge  contains  a  foreign  element,  he 
must  tacitly  or  expressly  determine  whether  it  is  one  on  which  he 
has  a  right  to  adjudicate.  This  first  question  is  a  question  of 
jurisdiction  (^ forum). 

Second  Question.  —  What  (assuming  the  question  of  juris- 
diction to  be  answered  affirmatively)  is  the  body  of  law  with  ref- 
erence to  which  the  rights  of  the  parties  are  according  to  the 
principles  of  the  law  of  England  to  be  determined  7^ 

Is  the  judge,  that  is  to  say,  to  apply  to  the  matter  in  dispute 
(e.  ^.,  the  right  of  ^  to  obtain  damages  from  X  for  an  assault  at 
Paris)  the  ordinary  rules  of  English  law  applicable  to  like  transac- 
tions taking  place  between  En^shmen  in  England,  or  must  he, 
because  of  the  ^^  foreign  element "  in  the  case,  apply  to  its  decision 
the  rules  of  some  foreign  law,  e.  ^.,  the  provisions  of  French  law 
as  to  assaults  ? 

This  second  question  is  an  inquiry  not  as  to  jurisdiction,  but 
as  to  the  choice  of  law  (lex)? 

Each  of  these  inquiries,  be  it  noted,  must  be  answered  by  any 
judge,  English  or  foreign,  in  accordance  with  definite  principles, 

^  Companhia  de  Mocambique  y.  British  South  Africa  Co.  [1892]  2  Q.  fi. 
(C.  A.)  368. 

^  See  chapters  xviii.  to  xxxi.,  post. 

'  The  two  foregoing  questions  alwa3r8  reqnire  an  answer  whenever  a  case  con- 
tains any  foreign  element.  It  is  possible  that  the  judge  may  be  called  upon 
to  answer  a  third  question,  which,  however,  arises  only  where  one  of  the  par- 
ties bases  his  claim,  or  defence,  upon  the  decision  of  a  foreign  Court,  or,  in 
technical  language,  upon  a  foreign  judgment.     See  chapters  xi.  to  zvii.,  post. 

The  question  which  then  arises  and  forms  the  third  possible  preliminary  in- 
quiry may  be  thus  stated  :  Is  the  case  one  with  which,  according  to  the  prin- 
ciples upheld  by  English  Courts,  the  foreign  Court  delivering  the  judgment 
had  a  right  to  deal  ? 

This  again  is  a  question  of  jurisdiction. 

For  the  sake  of  simplicity  it  will  be  well  for  the  moment  to  leave  this  third 
and  occasional  inquiry  as  much  as  possible  out  of  sight,  and  to  confine  our  at- 
tention to  the  two  questions  which,  whenever  a  case  containing  any  foreign 
element  comes  before  an  English  judge,  necessarily  demand  an  answer. 
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and,  by  an  English  judge,  sitting  in  an  English  Court,  in  accord- 
ance with  principles  or  rules  to  be  found  in  the  law  of  England. 
These  rules  make  np  that  department  of  English  law  which  deals 
with  the  conflict  of  laws,  and  may  be  provisionally  described  as 
principles  of  the  law  of  England,  governing  the  extrarterritorial 
operation  of  law  or  recognition  of  rights.^  This  branch  of  English 
law  is  as  much  part  of  the  law  of  England  as  the  Statute  of 
Frauds,  or  the  Statute  of  Distributions.  The  subject,  however, 
with  which  we  are  dealing  is,  partly  from  ambiguity  of  language, 
and  partly  from  other  causes,  involved  in  so  much  obscurity  of  its 
own  that  we  may  well  examine  somewhat  further  into  the  nature 
of  our  topic,  and  look  at  the  matter  from  a  somewhat  different 
point  of  view  from  the  side  whence  we  have  hitherto  regarded  it. 

The  law  of  every  country,  as  for  example  of  England,  consists 
of  all  the  principles,  rules,  or  maxims  enforced  by  the  Courts  of 
that  country  under  the  authority  of  the  state. 

It  makes  no  difference  for  our  present  purpose,  whether  these 
principles  be  written  or  unwritten  ;  whether  they  be  expressed  in 
Acts  of  Parliament,  or  exist  as  customs ;  whether  they  are  the 
result  of  direct  legislation,  or  are  created  by  judicial  decisions. 
Any  rule  or  maxim  whatsoever,  which,  when  the  proper  occasion 
arises,  will  be  enforced  by  the  Courts  of  England  under  the 
authority  of  the  state,  is  part  of  the  law  of  England.  Thus  the 
rule  that  land  descends  to  the  heir,  derived  as  it  is  from  the  Com- 
mon Law ;  the  rule  that  personal  property  goes  to  the  next  of  kin, 
depending  as  it  now  does  upon  the  Statute  of  Distributions ;  the 
principle  that  a  simple  contract  is  not  valid  without  a  considera- 
tion ;  or  the  doctrine,  created  as  it  is  by  judicial  legislation,  that 
the  validity  of  a  marriage  ceremony,  wherever  made,  depends  on 
the  law  of  the  country  where  the  marriage  is  celebrated,  are  each 
of  them,  however  different  in  character  and  origin,  rules  enforced 
by  English  Courts,  and  therefore  each  of  them  both  laws  and  part 
of  the  law  of  England. 

The  law  of  England,  however,  taken  in  its  most  extended  and 
most  proper  sense,  may,  in  common  with  the  law  of  every  civilised 
country,  e.  ^.,  of  Italy  or  of  France,  be  divided  into  two  branches. 

The  first  branch  of  the  law  of  England  may  be  described,  if 
not  with  absolute  precision,  yet  with  sufficient  accuracy  for  our 
present  object,  as  the  body  of  rules  which  regulate  the  rights  of 

^  The  expression  '<  extra-territorial  recognition  of  rights  "  as  a  description  of 
the  branch  of  law  known  as  private  international  law  was  first  employed  by 
Professor  Holland.  See  Hcdlctnd,  Jurisprudence  (7th  ed.),  p.  370.  See  also 
p.  U^posL 


4  INTBODtJCTION. 

the  inhabitants  of  England  and  determine  the  legal  effect  of  trans- 
actions taking  place  between  Englishmen  within  the  limits  of 
England.  Indirectly,  indeed,  these  rules  may,  under  certain  cii^ 
cumstances,  affect  transactions  taking  place  abroad ;  their  direct 
and  immediate  effect,  however,  is  to  regulate  the  actions  of  men 
and  women  living  in  England.  They  may,  therefore,  for  the  sake 
of  distinction  from  the  other  branch  or  portion  of  English  law, 
be  called  the  "  territorial "  or  "  local "  law  of  England.  This  ter- 
ritorial law  constitutes  indeed  so  much  the  oldest  and  most  impor- 
tant part  of  English  law,  that  it  has  been  constantly  taken  to  be, 
and  treated  as,  the  whole  of  the  law  of  the  land.  Blackstone's 
Commentaries,  for  example,  though  written  with  the  avowed  ob- 
ject of  describing  the  whole  of  the  ^^  law  of  England,"  contain  no 
mention  of  any  rules  which  do  not  belong  to  the  territorial  or  local 
law.  With  this  branch  of  the  law,  important  though  it  be,  the 
writer  on  the  conflict  of  laws  has  no  direct  concern. 

The  second  branch  of  the  law  of  England  consists  of  rules 
which  do  not  directly  determine  the  rights  or  liabilities  of  particu- 
lar persons,  but  which  determine  the  limits  of  the  jurisdiction  to 
be  exercised  by  the  English  Courts  taken  as  a  whole,  and  also  the 
choice  of  the  body  of  law,  whether  the  territorial  law  of  England 
or  the  law  of  any  foreign  country,  by  reference  to  which  English 
Courts  are  to  determine  the  different  matters  brought  before  them 
for  decision. 

These  rules  about  jurisdiction  and  about  the  choice  of  law, 
which  make  up  the  second  branch  of  the  law  of  England,  are 
directions  for  the  guidance  of  the  judges. 

As  to  purely  English  transactions  no  such  guidance  can  be 
needed.  English  Courts  clearly  have  jurisdiction  in  respect  of 
matters  taking  place  within  this  country,  for  to  determine  the  legal 
effect  of  such  matters  is  the  very  object  for  which  the  Courts  are 
constituted.  The  legal  character,  again,  of  acts  done  in  England 
by  Englishmen  must  obviously  be  determined  by  reference  to  the 
territorial  law  of  England,  since  the  very  object  for  which  this 
law  is  created  is  to  regulate  the  actions  of  Englishmen  in  Eng- 
land. 

The  rules  therefore  in  question,  since  they  are  inapplicable  to 
purely  English  transactions,  must  have  reference  to  cases  which 
contain,  or  may  contain,  some  foreign  element.  They  are,  in  fact, 
directions  for  the  guidance  of  the  judges  when  called  upon  to  deal 
with  transactions  which,  either  because  of  the  foreign  character 
of  one,  or  of  both,  of  the  parties,  or  because  something  material 
to  the  case  has  been  done,  or  is  intended  to  be  done,  in  a  foreign 
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conntry,  or  has  been  done  with  reference  to  some  foreign  law, 
may,  possibly  at  least,  require  for  their  fair  determination,  refer- 
ence to  the  provisions  of  some  foreign  law.  If,  for  the  sake  of 
oonyenience,  we  dismiss  for  the  moment  from  our  attention  all 
questions  of  jurisdiction,  this  second  branch  of  the  law  of  Eng- 
land may  be  described  in  the  following  terms.  It  is  that  part  of 
the  law  of  England  which  provides  directions  for  the  judges  when 
called  upon  to  adjudicate  upon  any  question  in  which  the  rights  of 
foreigners,  or  the  effect  of  acts  done,  or  to  be  done,  in  a  foreign 
country,  or  with  reference  to  a  foreign  law,  require  determination. 
These  directions  determine  whether  a  given  class  of  cases  (e.  ^., 
cases  as  to  contracts  made  in  foreign  countries)  must  be  decided 
whoUy  by  reference  to  the  territorial  law  of  England,  or  either 
whoUy,  or  in  part,  by  reference  to  the  law  of  some  foreign  coun- 
try, e.  ^.,  France.  Since  these  directions  for  the  choice  of  law 
may  provide  either  that  the  territorial  law  of  England  shall,  under 
certain  circumstances,  govern  acts  taking  place  abroad,  e.  ^.,  the 
proper  execution  of  a  will  made  in  France  by  a  testator  domiciled 
in  England,  or  that  foreign  law  shall,  under  certain  circum- 
stances, govern  acts  done  in  England,  e.  ^.,  the  proper  execution 
of  a  will  made  in  England  by  a  testator  domiciled  in  France, 
they  may,  as  has  beeil  already  intimated,  be  described  as  ^^  rules 
for  deteiimng  theextn^territorW  operation  of  law,"  or  better, 
*^  the  extra-territorial  recognition  of  rights,"  ^  and  the  branch  of 
law  with  which  we  are  concerned  is,  if  we  include  within  it  both 
rules  as  to  jurisdiction  and  rules  as  to  the  choice  of  law,  nothing 
else  than  the  subject  generally  treated  of  by  English  and  Ameri- 
can writers  under  the  title  Conflict  of  Laws,  and  by  Continental 
authors  under  the  title  of  Private  International  Law. 

A  mastery  of  this  twofold  division  of  the  law  of  England  (or 
for  that  matter  of  any  civilised  country)  puts  a  student  on  his 
guard  against  an  ambiguity  of  language  which,  unless  clearly  per- 
ceived, introduces  confusion  into  every  discussion  concerning  the 
conflict  of  laws. 

The  term  "  law  of  a  given  country,"  '  e,  g.^  law  of  England,  or 
law  of  France,  is  an  expression  which,  under  different  forms,  ne- 
cessarily recurs  again  and  again  in  every  treatise  on  private  inter- 
national law.  It  is  further  an  expression  which  appears  to  be  per- 
fectly intelligible,  and  therefore  not  to  demand  any  explanation. 
Yet,  like  many  other  current  phrases,  it  is  ambiguous.  For  the 
term  ^  law  of  a  given  country  "  has,  at  least,  two  meanings.     It 

^  See  Holland^  Jurisprudence  (7th  ed.),  p.  370. 
*  See  chap,  i.,  post. 
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may  mean,  and  this  is  its  most  proper  sense,  every  rule  enforced 
by  the  Courts  of  that  country.  It  may  mean,  on  the  other  hand, 
and  this  is  a  very  usual  sense,  that  part  of  the  rules  enforced  by 
the  Courts  of  a  given  country  which  makes  up  the  ^^  local "  or 
^^  territorial "  law  of  a  country.  To  express  the  same  thing  in  a 
different  form,  the  term  ^^law  of  a  country"'  may  be  used  as 
either  including  the  rules  for  the  choice  of  law,  or  as  excluding 
such  rules  and  including  only  those  rules  or  laws  which,  as  they 
refer  to  transactions  taking  place  among  the  inhabitants  of  a 
country  within  the  limits  thereof,  I  have  called  local  or  territorial 
law. 

This  ambiguity  may  be  best  understood  by  following  out  its 
application  to  the  expression  ^^  law  of  England." 

The  term  "  law  of  England  "  may,  on  the  one  hand,  mean  every 
rule  or  maxim  enforced  or  recognised  by  the  English  Courts,  in- 
cluding the  rules  or  directions  followed  by  English  judges  as  to 
the  limits  of  jurisdiction  and  as  to  the  choice  of  law.  This  is  the 
sense  in  which  the  expression  is  used  in  the  absolutely  true  state- 
ment that  ^^  every  case  which  comes  before  an  English  Court  must 
be  decided  in  accordance  with  the  law  of  England."  The  term 
^^  law  of  England  "  may,  on  the  other  hand,  mean,  not  the  whole 
of  the  law  of  England,  but  the  local  or  territorial  law  of  England 
excluding  the  rules  or  directions  followed  by  English  judges  as  to 
the  limits  of  jurisdiction  or  as  to  the  choice  of  law.  This  is  the 
sense  in  which  the  expression  is  used  in  the  also  absolutely  true 
statements  that  "  the  validity  of  a  will  executed  in  England  by  a 
Frenchman  domiciled  in  France  is  determined  by  English  judges 
not  in  accordance  with  the  law  of  England  but  in  accordance  with 
the  law  of  France,"  or  that  ^^  a  will  of  freehold  lands  in  Eng- 
land, though  executed  by  a  foreigner  abroad,  will  not  be  valid 
unless  executed  in  conformity  with  the  law  of  England,"  i.  e.,  with 
the  provision  of  the  Wills  Act,  1837. 

Hence  the  assertion  that  ^^  while  all  cases  which  come  for  de- 
cision before  an  English  Court  must  be  decided  in  accordance 
with  the  law  of  England,  yet  many  such  cases  are,  and  must  be, 
decided  in  accordance,  not  with  the  law  of  England,  but  with  the 
law  of  a  foreign  country,  e.  ^.,  France,"  though  it  sound  paradox- 
ical, or  self-contradictory,  is  strictly  true.  The  apparent  contra- 
diction is  removed  when  we  observe  that  in  the  two  parts  of  the 
foregoing  statement  the  term  law  of  England  is  used  in  two 
different  senses :  in  the  earlier  portion  it  means  the  whole  law  of 
England,  in  the  latter  it  means  the  territorial  law  of  England. 
This  ambiguity  is  made  plain  to  any  one  who  weighs  the  meaning 
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of  the  well-known  dictum  of  Lord  Stowell  with  regard  to  the  law 
regulating  the  validity  of  a  marriage  celebrated  in  a  foreign  coun- 
try. The  question,  it  is  therein  laid  down,  ^^  being  entertained  in 
an  English  Court,  it  must  be  adjudicated  according  to  the  prin- 
ciples of  English  law,  applicable  to  such  a  case.  But  the  only 
principle  applicable  to  such  a  case  by  the  laws  of  England  is, 
that  the  validity  of  Miss  Gordon^s  marriage  rights  must  be 
tried  by  reference  to  the  law  of  the  country,  where,  if  they  exist 
at  all,  they  had  their  origin.  Having  furnished  this  principle, 
the  law  of  England  withdraws  altogether,  and  leaves  the  legal 
question  to  the  exclusive  judgment  of  the  law  of  Scotland."  ^ 
Let  it  further  be  borne  in  mind  that  the  ambiguity  affecting 
the  term  law  of  England  affects  the  term  law  of  France,  law  of 
Italy,  and  the  like,  and  that  with  regard  to  statements  where 
these  terms  are  used,  the  reader  should  always  carefully  consider 
whether  the  expression  is  intended  to  include  or  to  exclude  the 
rules  followed  by  the  Courts  of  the  given  country,  e.  g,^  France, 
as  to  the  choice  of  law.^ 

The  general  character  of  our  subject  being  then  understood, 
there  remain  several  subordinate  points  which  deserve  considera- 
tion. 

First.  The  branch  of  law  containing  rules  for  the  selection  of 
law  is  in  England,  as  elsewhere,  of  later  growth  than  the  territorial 
law  of  the  land. 

The  development  of  rules  about  the  conflict  of  law  implies 
both  the  existence  of  different  countries  governed  by  different 
laws,  —  a  condition  of  things  which  hardly  existed  when  the  law 
of  Some  was  the  law  of  the  civilised  world,  —  and  also  the  exist- 
ence of  peaceful  and  commercial  intercourse  between  independent 
countries,  —  a  condition  of  things  which  had  no  continuous  exist- 
ence during  the  ages  of  mediasval  barbarism. 

It  was  not,  therefore,  imtil  the  development  of  something  like 
the  state  of  society  now  existing  in  modern  Europe  that  questions 
about  the  conflict  of  laws  powerfully  arrested  the  attention  of 
lawyers.  It  is  a  fact  of  great  significance  that  the  countries  where 
attention  was  first  paid  to  this  branch  of  law,  and  where  it  has 
been  studied  with  the  greatest  care,  have  been  countries  such  as 
Holland,  Germany,  Great  Britain,  or  the  United  States,  composed 
of  communities,  which,  though  governed  under  different  laws,  have 

^  Dalrymple  v.  Dalrymple,  1811,  2  Hagg.  Const.  54,  58,  59,  per  Lord  Stowell, 
then  Sir  Waiiam  ScoU.         y 

*  See  1  WUlianu,  Executors  (9th  ed.),  p.  304,  for  a  good  statemeDt  of  thb  am- 
bigidtjr  with  reference  to  the  expression  "  law  of  a  deceased  person's  domiciL" 


8  INTEODUCynON. 

been  united  by  the  force  either  of  law  or  of  sentiment  into  some- 
thing like  one  state  or  confederacy.  States  of  this  description, 
such  for  example  as  the  United  Netherlands,  both  felt  sooner  than 
others  the  need  for  giving  extrarterritorial  effect  to  local  laws,  and 
also  found  less  difficulty  than  did  other  countries  in  meeting  this 
necessity ;  since  the  local  laws  which  the  Courts  applied  were  not 
in  strictness  foreign  laws,  but,  from  one  point  of  view,  laws  pre- 
vailing in  different  parts  of  one  state.  In  this  matter  the  history 
of  France  supplies  one  of  these  instructive  exceptions  which  prove 
the  rule.  France  was  never  a  confederacy,  but  the  provinces  of 
the  monarchy  were  governed  by  different  laws.  Hence  the  call 
for  determining  the  extra-provincial  effect  of  customs  raised  ju- 
dicial problems  about  the  choice  of  law.  It  is  also  noteworthy 
that  few  English  decisions  bearing  on  our  subject  are  of  earlier 
date  than  the  Union  with  Scotland.  None  are  known  to  me  earlier 
than  the  accession  of  James  I. 

Secondly.  The  growth  of  rules  for  the  choice  of  law  is  the 
necessary  result  of  the  peaceful  existence  of  independent  nations 
combined  with  the  prevalence  of  conmiercial  intercourse.  From 
the  moment  that  these  conditions  are  realised,  the  judges  of  every 
country  are  compelled  by  considerations  of  the  most  obvious  con- 
venience to  exercise  a  choice  of  law,  or,  in  other  words,  to  apply 
foreign  laws.  That  this  is  so  may  be  seen  from  an  examination  of 
the  only  courses  which^  when  a  case  involving  any  foreign  element 
calls  for  decision,  are,  even  conceivably,  open  to  the  Courts  of  any 
country  forming  part  of  the  society  of  civilised  nations. 

The  necessity  for  choosing  between  the  application  of  different 
laws  might  conceivably  be  avoided  by  rigid  adherence  to  one  of 
two  principles. 

The  Courts  of  any  country,  e,  ^.,  of  England,  might,  on  the 
one  hand,  decline  to  give  any  decision  on  cases  involving  any  for- 
eign element,  {.  e.,  cases  either  to  which  a  foreigner  was  a  party, 
or  which  were  connected  with  any  transaction  taking  place  wholly, 
or  in  part,  beyond  the  limits  of  England. 

No  need  for  a  choice  of  law  would  then  arise,  for  the  Courts 
would  in  effect  decline  to  decide  any  question  not  clearly  governed 
by  the  territorial  law  of  England.  This  course  of  action  would, 
however,  exclude  Englishmen  no  less  than  foreigners  from  re- 
course to  English  tribunals.  For  an  Englishman  who  had  entered 
into  a  contract  with  a  Scotchman  at  Edinburgh,  or  with  a  French- 
man at  Paris,  would,  if  the  principle  suggested  were  rigidly  carried 
out,  be  unable  to  bring  an  action  in  the  English  Courts  for  a 
breach  of  the  contract.    To  which  it  may  be  added  that,  were  the 


INTBODUCTION.  9 

same  principle  adopted  by  the  Courts  of  other  countries,  neither 
party  to  such  a  contract  would  have  any  remedy  anywhere  for  its 
breach. 

The  English  Courts  might,  on  the  other  hand,  determine  to 
decide  every  matter  brought  before  them,  whatever  the  cause  of 
action  and  wherever  it  arose,  solely  with  reference  to  the  local 
law  of  England,  and  hence  determine  the  effect  of  things  done 
in  Scotland  or  in  France,  exactly  as  they  would  do  if  the  trans- 
actions had  taken  place  between  Englishmen  in  England. 

Difficulties  about  the  choice  of  law  would,  by  the  adoption  of 
this  principle,  be  undoubtedly  removed,  since  the  sole  rule  of  selec- 
tion would  be,  that  the  territorial  law  of  England  must  in  all  cases 
be  selected,  or,  in  other  words,  that  there  must  be  no  choice  at  all. 
Gross  injustice  would,  however,  inevitably  result  as  well  to  Eng- 
lishmen as  to  foreigners.  The  object  of  a  legal  decision  or  judg- 
ment is  to  enforce  existing  rights,  or  give  compensation  for  the 
breach  thereof,  and  it  is  not  the  object  of  a  legal  decision  or  judg- 
ment to  create  new  rights,  except  in  so  far  as  such  creation  may 
be  necessary  for  the  enforcement  or  protection  of  rights  already 
in  existence.  But  to  determine  the  legal  effect  of  acts  done  in 
Scotland  or  in  France,  e.  ^.,  of  a  contract  made  between  Scotch- 
men in  Edinburgh,  solely  with  reference  to  the  local  law  of  Eng- 
land, would  be  to  confer  upon  one  or  other  of  the  parties,  or  per- 
haps upon  both,  new  rights  quite  different  from  those  acquired 
under  the  agreement,  or,  in  other  words,  to  fail  in  the  very  object  ^ 
which  it  is  sought  to  attain  by  means  of  a  judgment.  That  this 
is  so  becomes  even  more  manifest  if  we  place  before  our  minds  a 
case  of  which  the  foreign  element  consists  in  the  fact  that  two 
persons  have  intended  in  some  transaction  to  regulate  their  rights 
by  reference  to  a  foreign  law.  A  and  ^,  Englishmen,  living  in 
England,  agree  in  London  that  certain  property  shall  be  settled, 
as  far  as  English  law  allows,  in  accordance  with  the  rules  of 
French  law.  If  in  interpreting  the  settlement  an  English  judge 
were  to  decline  to  take  any  notice  of  the  law  of  France,  he  would 
clearly  fail  in  carrying  out  the  intention  of  the  parties,  or,  in  other 
words,  would  fail  in  ensuring  to  either  of  them  his  rights  under 
the  settlement. 

If,  therefore,  it  is  impossible  for  the  Courts  of  any  country, 
without  injustice  and  damage  to  natives,  no  less  than  to  foreign- 
ers, either  to  decline  all  jurisdiction  in  respect  of  foreign  transac- 
tions, or  to  apply  to  such  transactions  no  rules  except  those  of  the 
local  law,  a  consequence  follows  which  has  hardly  been  sufficiently 
noted.    It  is  this :  that  the  Courts  of  every  civilised  country  are 
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constrained,  not  only  by  logical,  but  by  practical  necessity,  to  con- 
cern themselves  with  the  choice  of  law,  and  must  occasionally  give 
extrarterritorial  effect  now  to  their  own  local  law,  now  to  the  law 
of  some  foreign  state. 

Is,  or  is'  not  the  enforcement  of  foreign  law  a  matter  of  ^^  com- 
ity "  ?  This  is  an  inquiry  which  has  greatly  exercised  the  minds 
of  jurists.  We  can  now  see  that  the  disputes  to  which  it  has 
given  rise  are  little  better  than  examples  of  idle  logomachy.  If 
the  assertion  that  the  recognition  or  enforcement  of  foreign  law 
depends  upon  comity  means  only  that  the  law  of  no  country  can 
have  effect  as  law  beyond  the  territory  of  the  sovereign  by  whom 
it  was  imposed,  unless  by  permission  of  the  state  where  it  is 
allowed  to  operate,  the  statement  expresses,  though  obscurely,  a 
real  and  important  fact.  If,  on  the  other  hand,  the  assertion  that 
the  recognition  or  enforcement  of  foreign  laws  depends  upon 
comity  is  meant  to  imply  that,  to  take  a  concrete  case,  when 
English  judges  apply  French  law,  they  do  so  out  of  courtesy  to 
the  French  Republic,  then  the  term  comity  is  used  to  cover  a  view 
which,  if  really  held  by  any  serious  thinker,  affords  a  singular 
specimen  of  confusion  of  thought  produced  by  laxity  of  language. 

**^he  application  of  foreign  law  is  not  a  matter  of  caprice  or 
option,  it  does  not  arise  from  the  desire  of  the  sovereign  of  Eng- 
land, or  of  any  other  sovereign,  to  show  courtesy  to  other  states. 
It  flows  from  the  impossibility  of  otherwise  determining  whole 
classes  of  cases  without  gross  inconvenience  and  injustice  to  liti- 
gants, whether  natives  or  foreigners.  It  were  well  too  in  tliis 
matter  to  give  heed  to  two  observations.  The  first  is  that  the 
Courts,  e.  ^.,  of  England,  never  in  strictness  enforce  foreign  law ; 
when  they  are  said  to  do  so,  they  enforce  not  foreign  laws,  but 
rights  acquired  under  foreign  laws.  The  second  observation  is, 
that  disputes  about  the  effect  of  comity  —  and  the  remark  applies 
to  other  controversies  about  the  conflict  of  laws  —  have  been  con- 
fused by  mixing  together  the  question  what,  on  a  given  subject,  is 
the  rule,  or,  in  other  words,  the  law  which  will  be  enforced  by  the 
judges,  with  the  different  inquiry,  what  are  the  motives  which 
have  led  judges  or  legislators  to  adopt  a*particular  rule  as  law. 
Assume,  for  the  sake  of  argument,  the  truth  of  the  doctrine  that 
the  enforcement  of  foreign  laws  depends  upon  comity.  This 
dogma  throws  no  light  whatever  on  the  nature  of  the  rules  up- 
held by  English  or  other  Courts  as  to  the  enTorcemerfl  of  foreign  fv^r  ^ 

4aws.  To  know,  for  example,  that  the  Courts  are  influenced  by 
considerations  of  comity  is  no  guide  to  any  one  who  attempts  to 
answer  the  inquiry  whether  the  tribunals  of  a  given  country 
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accept  *^  domicile''  as  do  English  Courts,  or  ^'  nationality,"  as  do 
Italian  Courts,  as  determining  the  law  which  affects  the  validity 
of  a  wiU. 

Hiirdly,  Though  the  rules  as  to  extra-territorial  effect  of  law 
enforced  by  our  Courts  are  part  of  the  law  of  England,  it  should 
be  noted  that  the  law  of  every  other  civilised  country,  e.  gr.,  of 
France,  of  Italy,  or  of  Germany,  contains  rules  for  the  choice  of 
law,  not  indeed  identical  with,  but  very  similar  to,  the  rules  for 
the  same  purpose  to  be  found  in  the  law  of  England. 

That  this  should  be  so  is  natural.  In  any  given  case  the  laws 
among  which  a  choice  may  rationally  be  made  are  limited  in  num- 
ber.^ The  selection  of  one  or  more  of  these  laws  is  not  a  matter 
of  caprice,  but  depends  upon  more  or  less  definite  reasons  which 
are  likely  to  influence  all  Courts  and  legislators.  The  grounds,  for 
example,  which  induce  the  Courts  of  England  to  determine  the 
formal  validity  of  a  contract,  by  the  law  of  the  place  where  it  is 
made,  are  likely  to  weigh  with  the  Courts  of  France  or  of  Ger- 
many. There  exists,  moreover,  a  palpable  convenience  in  the 
adoption  by  different  countries  of  the  same  principle  for  the  choice 
of  law.  Hence  the  mere  fact  that  a  particular  rule  for  the  selec- 
tion of  law  has  been  followed  by  the  French  and  American  Courts 
is  a  valid  though  not  absolutely  decisive  reason  in  favour  of  its 
being  adopted  by  English  Courts ;  and  an  appreciation  of  the 
advantages  to  be  derived  from  uniformity  has  undoubtedly 
influenced  both  Courts  and  legislatures,  when  called  upon  to 
determine  in  a  given  class  of  cases  what  should  be  the  rule  as  to 
the  extra-territorial  effect  of  law.  Thus  has  come  into  existence 
a  body  of  rules  which,  though  in  different  countries  they  exist  as 
laws  only  by  virtue  of  the  law  of  each  particular  country,  and 
though  they  are  by  no  means  everywhere  identical,  exhibit  wher- 
ever they  exist  marked  features  of  similarity.  This  likeness  is 
increased  by  the  fact  that  the  object  aimed  at  by  the  Courts  of 
different  countries,  in  the  adoption  of  rules  as  to  the  extra-territo- 
rial effect  of  law,  is  everywhere  in  substance  one  and  the  same. 

^  They  may  be  reduced  to  five  heads  :  (1)  Lex  personalis,  or  **  the  law  of  the 
eoontxy  to  which  a  person  belongs,"  either  (a)  by  domicil  {lex  domicUit)  or  (b) 
by  nationality  (lex  ligeantuB)  ;  (2)  lex  actuSf  or ''  the  law  of  the  country  where 
a  legal  act  takes  place,"  of  which  the  lex  foci  contractus,  or  the  law  of  the  place 
where  a  contract  is  made,  is  a  subdivision  ;  (3)  lex  loci  delicti,  or  **  the  law  of 
the  country  where  a  wrong  is  committed  ; "  (4)  lex  loci  solutionis,  or  "  the  law 
of  the  country  where  a  legal  act  (payment)  is  to  be  performed,"  and  (5)  lex 
forij  or  **  the  law  of  the  country  to  which  a  Court  belongs  in  which  an  action  is 
brought,  or  other  legal  proceeding  (e.  g.,  administration  in  bankruptcy)  takes 
place."    Compare  Holland,  Jurisprudence  (7th  ed.),  pp.  362,  363. 
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This  aim  is,  in  the  main,  to  secure  the  extrarterritorial  effect  of 
rights.  All,  or  nearly  all,  the  rules  as  to  the  choice  of  law,  which 
are  adopted  by  different  civilised  countries,  are  provisions  for 
applying  the  principle  that  rights  duly  acquired  under  the  law  of 
one  country  shall  be  recognised  in  every  country.  Thus  the  law 
of  England  and  the  law  of  France  seek  in  this  respect  the  same 
object,  viz.,  the  securing  that  the  rights  which  a  man  has  attained 
by  marriage,  by  purchase,  or  otherwise,  e.  ^.,  in  Italy,  shall  be 
enforceable  and  enjoyable  by  him  in  England  or  France,  and,  con- 
versely, that  the  rights  which  he  has  acquired  in  England  may  be 
enforceable  and  enjoyable  by  him  in  Italy.  This  conmiuuity  of 
the  aim,  pursued  by  the  Courts  and  legislatures  of  different  coun- 
tries, lies  at  the  very  foundation  of  our  subject.  It  is  of  itself 
almost  enough  to  explain  the  great  similarity  between  the  rules  as 
to  the  choice  of  law  adopted  by  different  countries. 

Fourthly.  The  department  of  law,  whereof  we  have  been  con- 
sidering the  nature,  has  been  called  by  various  names,  none  of 
which  are  free  from  objection.^ 

By  maay  American  inters,  and  notably  by  Story,  it  has  been 
designated  as  the  *^  conflict  of  laws."  The  apparent  appropriate- 
ness of  the  name  may  be  best  seen  from  an  example  of  the  kind 
of  case  in  which  a  ^^  conflict "  is  supposed  to  arise.  H  and  W^ 
Portuguese  subjects,  are  first  cousins.  By  the  law  of  Portugal 
they  are  legally  incapable  of  intermarriage.  They  come  to  Eng- 
land and  there  marry  each  other  in  accordance  with  the  formalities 
required  by  the  English  Marriage  Acts.  Our  Courts  are  called 
upon  to  pronounce  upon  the  validity  of  the  marriage.  If  the  law 
of  England  be  the  test  the  marriage  is  valid ;  if  die  law  of  Por- 
tugal be  the  test  the  marriage  is  invalid.  The  question  at  issue, 
it  may  be  said,  is,  whether  the  law  of  England  or  the  law  of  Por- 
tugal is  to  prevail.  Here  we  have  a  conflict,  and  the  branch  of 
law  which  contains  rules  for  determining  it  may  be  said  to  deal 
with  the  conflict  of  laws,  and  be  for  brevity's  sake  called  by  that 
title. 

The  defect,  however,  of  the  name  is  that  the  supposed  "  con- 
flict "  is  fictitious  and  never  really  takes  place.  If  English  tri- 
bunals decide  the  matter  in  hand,  with  reference  to  the  law  of 
Portugal,  they  take  this  course  not  because  Portuguese  law  van- 
quishes English  law,  but  because  it  is  a  principle  of  the  law  of 
England  that,  under  certain  circumstances,  marriages  between 
Portuguese  subjects  shall  depend  for  their  validity  on  conformity 

^  See  Holland^  Jurisprudence  (7th  ed.),  pp.  365-369,  for  an  aocoont  of 
the  yarious  names  applied  to  mlea  for  determining  the  choice  of  hiw. 
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with  the  law  of  Portugal.  Any  sucli  expression,  moreover,  as 
*^  conflict,''  or  *'  collision,"  of  laws,  has  the  further  radical  defect 
of  concealing  from  view  the  circumstance  that  the  question  by 
the  law  of  what  country  a  given  transaction  shall  be  governed,  is 
often  a  matter  too  plain  to  admit  of  doubt.  No  judge  probably 
ever  doubted  that  the  validity  of  a  contract  for  the  purchase  and 
sale  of  goods  between  French  subjects  made  at  Paris,  and  per- 
formed, or  intended  to  be  performed,  in  France,  depends  upon  the 
rules  of  French  law.  The  term  conflict  of  laws  has  been  de- 
fended on  the  ground  of  its  applicability,  not  to  any  collision  be- 
tween the  laws  themselves,  but  to  a  conflict  in  the  mind  of  a  judge 
on  the  question  which  of  two  systems  of  law  should  govern  a 
given  case.  This  suggestion  gives,  however,  a  forced  and  new 
sense  to  a  received  expression.  It  also  amounts  simply  to  a  plea 
that  the  term  conflict  of  laws  may  be  used  as  an  inaccurate  equiva- 
lent for  the  far  less  objectionable  phrase  choice  of  law. 

Modern  authors,  and  notably  Mr.  Westlake,  have  named  our 
subject  Private  International  Law. 

This  expression  is  handv*  and  manageable.  It  brings  into  light 
the  great  and  increasing  harmony  between  the  rules  as  to  the  ap- 
plication of  foreign  law  which  prevails  in  all  civilised  countries, 
such  as  England,  France,  and  Italy.  The  tribunals  of  different 
countries,  as  already  pointed  out,  follow  similar  principles  in  de- 
termining what  is  the  law  applicable  to  a  given  case,  and  aim  at 
the  same  result,  namely,  the  recognition  in  every  civilised  country 
of  rights  acquired  under  the  law  of  any  other  country.  Hence 
an  action  brought  to  enforce  a  right  acquired  under  the  law  of  one 
country  (e.  ^.,  of  France)  will  in  general  be  decided  in  the  same 
manner  in  whatever  country  it  be  maintained,  whether,  that  is  to 
say,  it  be  brought  in  the  Courts  of  England  or  of  Germany.  On 
this  fact  is  based  the  defence  of  the  name  Private  International 
Law.  The  rules,  it  may  further  be  said,  which  the  words  desig- 
nate, affect  the  rights  of  individuals  as  against  one  another,  and 
therefore  belong  to  the  sphere  of  "  private,"  not  of  public  law ; 
and  these  rules,  as  they  constitute  a  body  of  principles  common 
to  aU  civilised  countries,  may  be  rightly  termed  **  international." 

The  term,  however,  is  at  bottom  inaccurate.  The  words  pri- 
vate international  law  ^^  should  mean,  in  accordance  with  that 
^use  of  the  word  ^international'  which,  besides  being  well 
**  established  in  ordinary  language,  is  both  scientifically  conven- 
^  lent  and  eiymologicaUy  correct, '  a  private  species  of  the  body  of 
**  rules  which  prevails  between  one  nation  and  another.'  Nothing 
^of  the  sort  is,  however,  intended ;  and  the  unfortunate  employ- 
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'*  ment  of  the  phrase,  as  indicating  the  principles  which  govern 
^^the  choice  of  the  system  of  private  law  applicable  to  a  given 
^^  class  of  facts,  has  led  to  endless  misconception  of  the  true 
'^nature  of  this  department  of  legal  science."^  Nor  does  the 
inaccuracy  of  the  term  end  here.  It  confounds  two  classes  of 
rules,  which  are  generically  different  from  each  other.  The 
principles  of  international  law,  properly  so  called,  are  truly 
^^  international "  because  they  prevail  between  or  among  nations  ; 
but  they  are  not  in  the  proper  sense  of  the  term  ^'  laws,"  for  they 
are  not  commands  proceeding  from  any  sovereign.  On  the  other 
hand,  the  principles  of  private  international  law  are  "laws" 
in  the  strictest  sense  of  that  term,  for  they  are  commands  pro- 
ceeding from  the  sovereign  of  a  given  state,  e.  ^.,  England  or 
Italy,  in  which  they  prevail;  but  they  are  not  "international," 
for  they  are  laws  which  determine  the  private  rights  of  one 
individual  as  against  another,  and  these  individuals  may,  or  may 
not,  belong  to  one  and  the  same  nation.  Authors,  in  short, 
who  like  Foelix  divide  international  law  into  public  international 
law  and  private  international  law,  use  the  words  international  and 
law  in  each  of  these  expressions  in  a  different  sense.  Such  am- 
biguity of  language,  unless  fuUy  acknowledged,  must  lead,  as  it 
has  led,  to  confusion  of  thought.  Nor  is  much  gained  by  such 
an  amendment  of  terminology  as  is  achieved  by  a  transposition 
of  words.  The  expression  "  international  private  law "  ^  is  no 
doubt  a  slight  improvement  on  private  international  law,  as  it 
points  out  that  the  rules  which  the  name  denotes  belong  to  the  do- 
main of  private  law.  But  the  name,  improve  it  as  you  will,  has 
the  insuperable  fault  of  giving  to  the  adjective  international  a 
meaning  different  from  the  sense  in  which  it  is  generally  and  cor- 
rectly employed. 

Other  names  for  our  subject,  such  as  "  comity,"  the  "  local 
limits  of  law,"  "  intermunicipal  law,"  and  the  like,  have  not  ob- 
tained sufficient  currency  to  require  elaborate  criticism.  Their 
fault  is,  that  either  they  are  too  vague  for  the  designation  of  the 
topic  to  which  they  are  applied,  or  else  they  suggest  notions  which 
are  inaccurate.  Thus  the  term  "  comity,"  as  already  pointed  out, 
is  open  to  the  charge  of  implying  that  a  judge,  when  he  applies 
foreign  law  to  a  particular  case,  does  so  as  a  matter  of  caprice  or 
favour,  whilst  the  term  "  intermunicipal  law  "  can  be  accurately 
used  only  by  giving  to  each  half  of  the  word  "  intermunicipal "  a 
sense  which  both  is  unusual  and  also  demands  elaborate  explana- 

*  Holland,  Jurisprudence  (7th  ed.),  p.  369. 

'  See  Bar,  Das  Internationale  Private  und  Stra/recht. 
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tion.  A  more  accurate  description  of  our  topic  is  (it  is  submitted) 
"  the  extra-territorial  effect  of  law,"  or  better,  Professor  Holland's 
phrase  "  the  extrarterritorial  recognition  of  rights."  ^  But  such 
expressions  are  descriptions,  not  names.  A  writer,  therefore, 
called  npon  to  deal  with  our  topic  will  act  wisely  in  refusing  to  be 
tied  down  to  any  set  form  of  words.  He  will,  when  convenient, 
use  the  admittedly  inaccurate  terms,  conflict  of  laws,  or  private 
international  law.  But  he  will  himself  remember,  and  will  at- 
tempt to  impress  upon  his  readers,  that  these  names  are  nothing 
more  than  convenient  marks  by  which  to  denote  the  rules  main- 
tained by  the  Courts  of  a  given  country,  as  to  the  selection  of  the 
system  of  law  which  is  to  be  applied  to  the  decision  of  cases  that 
contain,  or  may  contain,  some  foreign  element,  and  also  the  rules 
maintained  by  the  Courts  of  a  given  country,  as  to  the  limits  of 
the  jurisdiction  to  be  exercised  by  its  own  Courts  as  a  whole,  or  by 
foreign  Courts. 

//.  METHOD  OF  TREATMENT. 

The  subject  of  the  conflict  of  laws  has  been  treated  according 
to  two  different  methods,  which  may,  for  the  sake  of  distinction, 
be  termed  respectively  the  ^*  theoretical  method  "  and  the  '^  posi- 
tive method." 

The  theoretical  method  has  been  adopted  by  a  body  of  Conti- 
nental writers,  among  whom  by  far  the  most  distinguished  is  still 
Savigny.  These  authors  differ  from  each  other  on  many  points  of 
importance,  but  they  display  two  common  characteristics. 

Starting  from  the  facts  that  the  rules  of  private  international 
law  which  prevail  in  one  country,  as  for  example  in  England,  are 
to  a  great  extent  the  same  as  the  rules  maintained  in  other  coun- 
tries, as  for  example  in  France  or  Germany,  and  that,  under  the 
influence  of  modem  civilisation,  this  similarity  tends  to  increase, 
they  consider  private  international  law  as  constituting  in  some 
sense  a  ^^  common  law,"  tacitly  adopted  by  all  civilised  nations. 
They  of  course  do  not  deny  that  whatever  force  this  common  law 
possesses  within  England,  or  any  other  country,  is  derived  from  the 
authority  of  the  sovereign  thereof.  Nor  do  they  overlook  the  fact 
that  the  legislation  or  judicial  decisions  of  different  states  deviate 
more  or  less  from  the  principles  of  the  supposed  common  law. 
Their  doctrine  is,  that  such  deviations  ought  to  be  avoided,  that  the 

'  Holland,  Jurisprudence  (7th  ed.),  p.  370,  and  Revue  de  Droit  Interna' 
tionalf  1880,  p.  581,  where  he  suggested  also  the  term  **  Droit  prive  (ou,  selon  le 
oof,  penal)  extraterritorial.'* 
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fundamental  principles  of  private  international  law  can  be  ascer- 
tained by  study  and  reflection,  and  that  the  soundness  of  the  rules 
maintained,  say  in  England,  as  to  the  extra-territorial  recognition 
of  rights,  can  be  tested  by  their  conformity  to,  or  deviation  from, 
such  general  principles. 

Hence,  the  next  characteristic  of  the  upholders  of  the  theoreti- 
cal method  is  agreement  in  the  view,  that  the  object  of  a  writer 
on  the  conflict  of  laws  is  to  discover  the  principles  of  this  con^ 
mon  law  of  Europe,  and,  starting  from  some  one  principle,  as, 
for  example,  that  we  must  *^  discover  for  every  legal  relation  (case) 
that  legal  territory  to  which,  in  its  proper  nature,  it  belongs  or  is 
subject  (in  which  it  has  its  seat)  ;  "  ^  or  that  ^^  the  local  law  should 
be  always  applied  by  which  vested  rights  are  kept  intact ; "  '  or 
that  "  every  legal  relation  must  be  judged  according  to  the  local 
law  of  that  territory  within  which  it  has  come  into  existencey^  ^  to 
show  how  in  accordance  with  the  fundamental  principle  assumed 
by  the  writer  as  the  basis  of  his  system,  a  consistent  body  of  rules 
is,  or  might  be,  adopted  by  all  nations  for  the  determination  of 
the  questions  proper  to  private  international  law.  What  may  be 
the  merit  or  demerit  of  the  fundamental  principles  laid  down  by 
Savigny  and  others  is,  be  it  noted,  not  at  present  in  question. 
What  requires  our  attention  is  the  aim  proposed  to  themselves  by 
the  class  of  authors  at  whose  head  stands  Savigny.  Their  object 
is  to  construct  a  logically  consistent  series  of  rules,  which  either 
actually  do  agree  with  the  rules  as  to  the  choice  of  law  upheld  in 
different  states,  or  ought,  consistently  with  sound  theory,  to  pre- 
vail in  every  state. 

Authors  who  pursue  this  method  pass  almost  imperceptibly  from 
the  question  what  are,  to  the  different  inquiry  what  ought  to  be, 
the  principles  of  private  international  law.  Neither  Savigny,  for 
example,  nor  Bar,  professes  to  give  to  the  readers  of  his  treatise 
a  mere  enumeration  or  explanation  of  the  principles,  in  reference 
to  the  extrarterritorial  recognition  of  rights,  which  are  actually 
upheld  by  the  Courts  of  one,  or  of  all,  the  states  of  Europe. 
What  each  author  attempts  to  provide  is  a  statement  of  the  prin- 
ciples which  ought,  as  a  matter  of  consistency  and  expediency,  to 
guide  the  judges  of  every  country  when  called  upon  to  deal  with 
a  conflict  of  laws.  In  this  point  of  view  Bar's  criticism  on  Story 
is  full  of  instruction.     "  It  wiD  often,"  he  writes,  "  be  difficult 

^  Savigny,  Guthrie^s  transl  (2nd  ed.)  p.  133. 

*  WOchter,  ii.  pp.  1-9. 

*  SchUffner,  b.  32.  Compare  Savigny,  Guthrie*s  transl  (2nd  ed.)  pp.  146, 
147. 
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^  for  a  reader  to  say  from  Story's  discussion  of  a  subject  that  the 
*^  decisioii  must,  on  legal  principle,  be  what  he  pronounces  it  to  be 
and  none  other —  (daas  aber  die  JEntscheidung ^juristiach  so  und 
nicAt  anders  auafallen  mu8se^  wird  ihm  oft  aua  Story* a  Erorter- 
ung  nicht  Idar  werdevl).^^  ^  The  implied  censure  is  just,  if 
Story's  aim  was  to  show  what  ought,  on  general  legal  principles, 
to  be  the  rules  governing  the  conflict  of  laws.  Whether  this  was 
his  object  is  questionable.  But,  be  this  as  it  may.  Bar's  language 
gives  us  an  accurate  conception  of  the  aim  pursued  by  himself 
and  other  writers  of  the  same  school.  They  write  with  a  view  to 
show  what  ought  of  necessity  to  be  in  any  given  case  the  rule  of 
private  international  law. 

The  advantages  of  the  theoretical  mode  of  treatment,  when  em- 
ployed by  a  man  of  genius,  such  as  Savigny,  are  in  danger  of 
being  underrated  by  English  lawyers,  to  whose  whole  conception 
of  law  it  is  at  bottom  opposed.  It  is  therefore  a  duty  to  bring 
these  merits  into  prominence.  The  two  great  merits  of  the  method 
are,  first,  that  it  keeps  before  the  minds  of  students  the  agree- 
ment between  the  different  countries  of  Europe  as  to  the  princi- 
ples to  be  adopted  for  the  choice  of  law,  and  next,  that  it  brings 
into  prominence  the  consideration  which  English  lawyers  are  apt 
to  forget :  that  the  choice  of  one  system  of  law  rather  than  of 
another  for  the  decision  of  a  particular  case  is  dictated  by  reasons 
of  logic,  of  convenience,  or  of  justice,  and  is  not  a  matter  in  any  ^ 
way  of  mere  fancy  or  precedent.  Whether,  for  example,  the  legal 
effect  of  a  given  transaction  ought  to  be  tested  by  the  lex  actua^ 
the  lex  domicilii^  or  the  lexforU  is  a  matter  admitting  of  discus- 
sion, and  which  ought  to  be  discussed  on  intelligible  grounds  of 
principle. 

The  defects  of  the  a  priori  method  are  unlikely  to  escape  Eng- 
lishmen. It  is  not  indeed,  be  it  observed,  fairly  open  to  the  objec- 
tion which  often  suggests  itself  to  English  critics,  that  it  takes  no 
account  of  laws  as  they  actually  exist.  The  method  is  perfectly 
consistent  with  careful  investigation  into  the  rules  as  to  the  con- 
flict of  laws  which  in  fact  prevail  in  given  countries,  6.  ^.,  France 
or  the  United  States,  since  the  actual  practice  of  the  Courts  tests 
the  correctness  of  theoretical  speculation. 

The  true  charge  against  the  theoretical  method  is  that  it  leads 
the  writers  who  adopt  it  to  treat  as  being  law  what  they  think 
ought  to  be  law,  and  to  lay  down  for  the  guidance  of  the  Courts  of 
evety  country  rules  which  are  not  recognised  as  law  in  any  coun- 

^  Bar  (Ist  German  ed.),  s.  19.  Compare  Bar^  Private  IrUemaHoncd  Law, 
GiUetpie'i  transL  (2nd  ed.)  p.  47. 
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try  whatever.  "The  jurists  of  Continental  Europe,"  writes  Story, 
^^  have,  with  uncommon  skill  and  acuteness,  endeavoured  to  collect 

principles  which  ought  to  regulate  this  subject  among  all  nar 
tions.  But  it  is  very  questionable  whether  their  success  has  been 
"  at  all  proportionate  to  their  labour ;  and  whether  their  princi- 
"  pies,  if  universally  adopted,  would  be  found  either  convenient, 
"or  desirable,  or  even  just,  under  all  circumstances."  ^  This  re- 
mark exactly  hits  the  weak  point  of  a  method  which  rests  on  the 
assumption,  common  to  most  German  jurists,  but  hardly  to  be  ad- 
mitted by  an  English  lawyer,  that  there  exist  certain  self-evident 
principles  of  right  whence  can  be  deduced  a  system  of  legal  rules, 
the  rightness  of  which  will  necessarily  approve  itself  to  all  com- 
petent judges. 

The  positive  method  is  followed  by  a  whole  body  of  authors, 
among  whom  Story  is  the  most  celebrated. 

These  writers,  though  they  do  not  always  quite  consistently 
adhere  to  their  own  method,  treat  the  rules  of  private  interna- 
tional law  in  the  main  as  part  of  the  municipal  law  of  any  given 
country,  e.  ^.,  England  or  Italy,  where  they  are  enforced. 

This  school  starts  from  the  fact  that  the  rules  for  determining 
the  conflict  of  laws  are  themselves  "  laws  "  in  the  strict  sense  of 
that  term,  and  that  they  derive  their  authority  from  the  support 
of  the  sovereign  in  whose  territory  they  are  enforced.  Story, 
therefore,  or  Foelix  do  not  practically  concern  themselves  with 
any  common  law  of  Europe,  but  make  it  the  object  of  their 
labours  to  ascertain  what  is  the  law  of  a  given  country  with  re- 
gard to  the  extra-territorial  operation  of  rights.  A  writer  of  this 
class  may  with  perfect  consistency  either  limit  his  inquiries  to  the 
law  of  one  country  only,  as  for  instance  of  England,  or  may  ex- 
tend his  investigations  to  the  ascertainment  of  the  laws  (with 
reference  of  course  to  his  special  topic)  of  Italy,  of  France,  or  of 
all  the  countries  making  up  the  civilised  world.  This,  it  may  be 
added,  is  the  course  actually  adopted  by  Foelix,  who,  though 
writing  with  primary  reference  to  the  law  of  France,  also  states 
briefly  the  rules,  with  regard  to  the  extra-territorial  recognition 
of  rights,  to  be  found  in  the  law  of  other  countries,  such  as  Eng- 
land or  Germany.  But  whatever  be  the  limits  imposed  on  the 
scope  of  their  inquiries  by  writers  who  follow  the  positive  method, 
the  object  of  their  labours  is  always  in  character  the  same.  Their 
aim  is  to  ascertain  what  are  the  rules  contained  in  the  law  of  a 
given  country  with  regard  to  a  special  topic,  namely,  the  extra- 
territorial recognition  of  rights.      Hence   it  follows  that  these 

^  Story,  Conflict  ofLatos,  s.  26. 
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auHiors  onght  not,  in  so  far  as  they  act  consistently  with  their 
own  method,  to  attempt  the  deduction  of  the  rules  of  private  in- 
ternational law  from  certain  general  and  abstract  principles,  for 
their  aim  is  to  discover  not  what  ought  to  be,  but  what  is  the 
law.  Thus  the  rule  of  the  law  of  England,  that  status  depends  in 
the  main  on  the  law  of  a  person^s  domicil,  and  the  different  rule 
laid  down  by  the  Italian  Code,  that  status  depends  on  the  law  of 
a  person's  state  or  nation,  are  not  only  different  from,  but  in 
many  cases  opposed  to,  each  other.  Both,  therefore,  of  the  rules 
cannot,  it  is  presumed,  be  necessary  deductions  from  the  same 
general  principle.  Nor  can  both  be  articles  of  any  common  law 
of  Europe.  But  to  writers  who  follow  the  positive  method,  each 
rule  is  equally  a  part  of  private  international  law.  They  are  both 
rules  as  to  the  choice  of  law:  the  one  belongs  to  the  municipal 
law  of  England,  the  other  to  the  municipal  law  of  Italy. 

The  merit  of  this  mode  of  treatment  is  that  it  constantly  im- 
presses upon  the  minds  both  of  writers  and  of  readers,  the  truth 
of  the  all-important  doctrine  that  no  maxim  is  a  law  unless  it  be 
part  of  the  municipal  law  of  some  given  country,  and  that  the 
proper  means  for  ascertaining  what  is  the  law,  say  of  England  or 
France,  with  respect  to  the  so-called  ^^  conflict  of  laws  "  is  to  study 
the  statutory  enactments  and  the  judicial  decisions  which  embody 
the  law  of  England  or  France.  The  soundness  of  this  method  is 
shown  by  the  consideration  that  writers  of  eminence  pursue  it  in 
practice,  even  where  they  do  not  accept  it  in  theory.  Savigny 
and  Bar  have  throughout  their  works  chiefly  in  view  the  laws  of 
Germany,  or  at  any  rate  of  those  states  whose  jurisprudence  has 
been  influenced  by  Roman  law.  Westlake  and  Phillimore  almost 
avowedly  base  their  speculative  conclusions  on  English  or  Ameri- 
can judgments.  References  to  the  common  law  of  Europe  are, 
even  by  authors  who  regard  it  as  in  some  sense  the  source  of 
private  international  law,  introduced  mainly  when,  for  want  of  judi- 
cial decisions  or  of  statutory  enactments,  it  is  necessary  to  consider 
how  a  case  ought  to  be  decided  which  has  not  in  fact  occupied  the 
Courts.  Under  such  circumstances,  which  are  not  of  rai'e  occur- 
rence, a  writer  is  compelled  to  consider  the  question  what  in 
conformity  with  certain  admitted  principles  ought  to  be  the  law 
applicable  to  a  supposed  case. 

Here  we  touch  on  the  weak  side  of  the  positive  method. 

It  keeps  in  the  background  the  extent  to  which  civilised  nations 
do  in  reality  recognise  certain  common  principles  as  properly 
governing  the  extra-territorial  recognition  of  rights.  It  conceals 
further  the  fact  that  the  number  of  well-established  rules  with 
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regard  to  the  choice  of  law  to  be  found  in  the  law  of  England,  or 
of  any  other  country,  is  small,  and  that,  whenever  a  case  arises 
falling  under  no  rule  prescribed  by  statute  or  by  judicial  prece- 
dent, judges  must  legislate,  and  do  in  fact  legislate,  with  an  eye  to 
principles  which,  being  adopted  in  other  countries,  may,  by  an 
allowable  fiction,  be  styled  the  common  law  of  Europe. 

Still,  the  positive  method  is,  whatever  its  defects,  the  mode  of 
treating  the  rules  of  private  international  law  which  ought  to  be 
adopted  by  any  one  who  endeavours  to  deal  with  them  as  a  branch 
of  the  law  of  England.  Consistent  adherence  to  this  method, 
whilst  it  precludes  the  writer  from  the  examination  of  several 
curious  and  interesting  topics,  such  as  the  historical  problems  con- 
nected with  the  growth  of  private  international  law,  relieves  him 
from  the  necessity  of  justifying  the  maintenance  of  one  rule  rather 
than  another  as  soon  as  it  is  ascertained  to  be  part  of  the  law  of 
England.  An  expositor  or  commentator  is  not  required  to  be  an 
apologist.  The  systematic  attempt,  however,  to  state  what  the  law 
is,  is  in  no  way  inconsistent  with  an  explanation  of  the  grounds  on 
which  a  rule  rests.  The  part  of  the  law  of  England  which  regu- 
lates the  extrarterritorial  recognition  of  rights  is  no  mere  mass  of 
incoherent  maxims ;  it  is  rather  a  system  of  rules,  all  of  which 
have  a  relation  to  each  other.  In  the  ascertainment  of  these  rules, 
there  will  moreover  be  found,  as  I  have  already  intimated,  oppor- 
tunities for  the  legitimate  application  of  the  theoretical  method. 
Whenever,  as  often  happens,  neither  the  Statute  Book  nor  the 
Reports  contain  any  authoritative  direction  for  the  decision  of  a 
particular  case,  or  rather  of  a  particular  class  of  cases,  an  intelli- 
gent inquirer  must  recur  to  the  judgments  of  foreign  Courts,  and 
especially  of  American  tribunals,  and  to  the  doctrines  of  authors 
such  as  Story  or  Savigny,  whose  opinions  have,  in  fact,  moulded 
the  decisions  of  English  judges.  Such  reference  is  justified,  not 
by  the  fictitious  authority  of  any  common  law  of  Europe,  but  by 
the  consideration  that  English  judges,  when  acting  in  a  legislative 
capacity,  rightly  give  weight  to  the  opinion  of  eminent  jurists, 
and  are  influenced  by  the  wish  to  make  the  practice  of  our  Courts 
correspond,  in  a  matter  which  concerns  all  civilised  states,  with 
the  practice  upheld  by  foreign  tribunals. 

The  adoption  of  the  positive  method  fixes  the  path  to  be  fol- 
lowed by  an  author  whose  business  it  is  to  determine  the  principles 
of  English  law  with  regard  to  the  extra-territorial  recognition  of 
rights.  He  should  pursue,  as  far  as  possible,  the  course  adopted 
by  English  judges  when  it  is  their  duty  to  decide  any  question 
which  may  raise  a,  so-called,  conflict  of  laws. 
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They  first  consider  whether  the  case  falls  within  the  terms  of 
any  Act  of  Parliament.  If  it  does,  there  is  no  further  room  for 
discussion. 

Thus,  the  Foreign  Marriage  Act,  1892,  55  &  56  Yict.  cap. 
23y  validates  marriages  between  parties,  one  of  whom  is  a  British 
subject,  when  celebrated  abroad  before  a  British  Consul  in  the 
manner  prescribed  by  that  Act,  and  the  Wills  Act,  1861,  24  & 
25  Yict.  cap.  114,  determines  the  circumstances  under  which  a 
will  of  personalty  is  valid  if  executed  in  foreign  parts  by  a  Brit- 
ish subject.  Cases  which  fall  within  either  of  these  statutes  are, 
therefore,  decided  by  our  Courts  solely  and  simply  by  reference  to 
these  statutes.  The  possibility  or  certainty  that  French  tribunals 
might  deny  validity  to  a  marriage  celebrated  in  France  in  accord- 
ance with  the  Foreign  Marriage  Act,  1892,  or  that  a  French  or 
other  foreign  Court  might  treat  as  void  a  will  which  nevertheless 
satisfied  the  requirements  of  24  &  25  Vict.  cap.  114,  Ib,  as  far 
as  our  Courts  are  concerned,  an  irrelevant  consideration.  Nor 
would  they  pay  any  attention  to  the  unanimous  opinion  of  jurists 
that  the  Foreign  Marriage  Act,  1892,  or  the  Wills  Act,  1861, 
violated  the  principles  of  the  common  law  of  Europe. 

If  a  given  case  does  not  fall  within  the  terms  of  an  Act  of 
Parliament,  the  next  inquiry  for  a  judge  is  whether  it  is  covered 
by  any  principle  to  which  precedent  has  given  the  authority  of 
law.  Show  the  existence  of  such  a  principle,  and  discussion  is 
again  closed. 

It  is  now,  for  example,  settled  by  a  series  of  decisions  that  the 
question  whether  an  action  on  a  contract  is  barred  by  a  statute  of 
limitation  must,  in  an  English  Court,  be  determined  wholly  by 
reference  to  the  lex  fori^  i.  e.,  the  ordinary  or  territorial  law  of 
England.  When,  therefore,  the  question  is  discussed  whether  the 
remedy  on  a  foreign  contract  is  barred  by  lapse  of  time,  our 
Courts  look  wholly  to  the  provisions  of  English  statutes  of  limi- 
tations. On  the  matter  referred  to,  the  authority  of  text-writers 
and  jurists  is  opposed  to  the  rule  established  by  English  de- 
cisions. But  the  rule  is  now  firmly  established.  It  is  part  of 
the  law  of  England,  and  no  aVgument  from  the  authority  of 
Savigny,  or  of  other  eminent  jurists,  would  induce  an  English 
judge  to  violate  a  rule  which,  were  the  matter  res  Integra^  our 
Courts  might  hesitate  to  adopt. 

If,  lastly,  it  happen  that  a  case  fall  neither  within  the  terms 
of  any  Act  of  Parliament,  nor  under  any  principle  established 
by  authority,  English  judges  (who,  under  these  circumstances, 
in  effect  legislate)  look  for  guidance  to  foreign  decisions,  to  the 
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opinions  of  jurists,  or  to  arguments  drawn  from  general  prin- 
ciples. 

Thus,  in  a  recent  case,^  the  question  arose  whether  a  man  bom 
illegitimate,  but  legitimated  in  Holland  by  the  subsequent  inter- 
marriage of  his  parents,  could,  under  the  Statute  of  Distributions, 
succeed  to  the  personal  property  of  an  uncle  dying  domiciled  in 
England.  The  Court  of  Appeal  held  in  effect  that  the  case  was 
not  concluded  by  the  terms  of  the  statute,  nor  by  precedent,  and, 
falling  back  on  general  grounds  of  principle,  determined  that  the 
legitimacy  of  the  claimant  depended  on  the  law  of  his  domicil 
(Holland)  at  the  time  of  his  birth,  and  that  therefore  he  was,  in 
England,  a  ^'  legitimate  "  child,  and  entitled  to  succeed  to  the  goods 
of  his  uncle. 

The  matter  may  thus  be  summed  up :  The  sources  from  which 
to  ascertain  the  law  of  England  with  regard  to  the  extra-terri- 
torial recognition  of  rights,  or,  in  other  words,  with  regard  to  the 
rules  of  private  international  law,  are,  first.  Acts  of  Parliament ; 
secondly,  authoritative  decisions  or  precedents ;  thirdly,  where  re- 
course can  be  had  neither  to  statutory  enactments  nor  to  reported 
decisions,  then  such  general  principles  as  may  be  elicited  from 
the  judgments  of  foreign  Courts,  the  opinions  of  distinguished 
jurists,  and  rules  prevalent  in  other  countries. 

These  are  the  sources  to  which  the  judges  refer  when  called 
upon  to  ascertain  or  fix  the  law.  The  only  sound  method  for  an 
English  lawyer  who  attempts  to  write  on  private  international  law 
as  part  of  the  law  of  England  is  to  follow  judicial  example  and 
look  exclusively  to  the  sources  of  information  recognised  by  the 
Courts.  This,  at  any  rate,  is  the  method  pursued  throughout  the 
present  treatise. 


///.    GENERAL  PRINCIPLES. 

Jurisdiction  and  Choice  of  Law. 

General  Principle  Nou  I.  —  Any  right  which  has 
been  duly  acquired  under  the  law  of  any  civilised  country 
is  recognised  and,  in  general,  enforced  by  English  Courts, 
and  no  right  which  has  not  been  duly  acquired  is  enforced 
or,  in  general,  recognised  ^  by  English  Courts. 

1  In  re  Goodman's  Trwts,  18S0, 14  Ch.  D.  619 ;  1881, 17  Ch.  D.  (C.  A.)  266. 
^  This  principle  must,  of  ooturae,  be  understood  as  limited  by  the  exceptions 
or  limitations  contained  in  Principle  No.  II. 
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This  proposition  is  the  enunciation  of  a  maxim  or  the  statement 
of  a  fact  —  for  it  may  be  considered  in  either  light  —  which  lies 
at  the  foundation  of  the  rules  for  determining  the  exti'a-terri- 
torial  operation  of  law.  Their  object  and  result  is  to  render 
effective  in  one  country,  e.  g.^  England,  rights  acquired  in  every 
other  civilised  country,  e.  ^.,  France  or  Italy.  A^  a  Frenchman, 
marries  a  Frenchwoman  at  Paris,  and  has  children  by  her.  He 
originally  acquires  under  the  law  of  France,  but  in  virtue  of  the 
principle  we  are  considering,  possesses  also  in  Fngland,  the  status 
and  the  position  of  a  husband  and  of  a  father.  If  again,  by  sale, 
gift,  descent,  or  otherwise,  he  becomes  in  France  the  owner  of 
goods  which  he  then  brings  to  England,  his  rights  of  ownership 
obtain  acknowledgment  here,  and  he  can  in  an  English  Court  sue 
any  wrongdoer  who  takes  his  property  away  from  him.  If  further, 
A  is  assaulted  by  a  German  in  Paris,  and,  under  French  law,  has 
a  claim  to  damages  for  the  assault,  he  can,  if  he  finds  the  ag- 
gressor in  England,  in  general  bring  an  action  for  the  tort  ^  in  our 
Courts  ;  and  if  A^  instead  of  suing  in  England  for  the  wrong,  has 
obtained  in  a  French  Court  a  judgment  ^  against  the  wrongdoer, 
he  can,  speaking  generally,  enforce  his  claim  to  be  paid  the  money 
due  under  the  judgment  against  the  debtor  in  England.  If, 
lastly,  A  and  X  have  entered  into  a  contract  in  France,  and  X 
breaks  it,  A  can,  if  he  finds  X  in  England,  bring  an  action 
against  him  for  the  breach  of  contract,  and  for  the  damage  re- 
sulting to  A  therefrom ;  ^^  where,"  in  short,  ^^  rights  are  acquired 
under  the  laws  of  foreign  states,  the  law  of  this  country  recog- 
nises and  gives  effect  to  those  rights,  unless  it  is  contrary  to  the 
law  and  policy  of  this  country  to  do  so,'*  ^  i.  e.,  unless  the  case  falls 
within  General  Principle  No.  II.* 

To  illustrate  further,  or  perhaps  to  illustrate  at  all,  the  appli- 
cation of  a  principle  which  is  universally  recognised  may  seem 
to  lawyers  superfluous.  ^*I  confess,"  says  Lord  Halsbury  in  a 
recent  case,^  ^^I  have  been  somewhat  surprised  at  the  lengthy 
^*  elaboration  of  principles  which  I  should  have  thought  by  this 
time  had  been  so  far  accepted  as  part  of  the  English  law  diat  it 
was  not  necessary  to  enter  into  so  elaborate  a  consideration  of 
^*  them.  That  one  country  will,  under  some  circumstances,  enforce 
^^  contracts  made  in  another,  is  a  proposition  I  should  have  thought 

^  See  chap,  zzrii.,  po$L 
'  See  chap.  Tri.^post, 

*  Hooper  ▼.  Guam^  1867,  L.  R.  2  Ch.  282,  289,  judgment  of  Turner^  L.  J. 

*  Seep.32,;wrt. 

*  7n  re  Missouri  Steamship  Co.  1889,  42  Ch.  D.  (C.  A.)  321,  at  p.  335, 
per  Lord  Halsbury,  L.  C. 
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^*  not  requiring  authority ; "  and  the  Chancellor's  dictum  applies,  in 
principle,  not  only  to  the  enforcement  of  a  contract  made  abroad, 
but  also  to  the  enforcement  of  any  right  acquired  in  a  foreign 
country.  To  laymen,  on  the  other  hand,  no  amount  of  examples, 
which  could  conveniently  be  given,  would  convey  an  adequate  con- 
ception of  the  frequency  with  which  English  Courts,  as  a  matter 
of  course  and  of  every-day  practice,  acknowledge  the  existence  of, 
and  enforce,  rights  acquired  whether  by  foreigners  or  Englishmen, 
under  the  laws  of  foreign  countries.  The  recognition  of  rights 
acquired  under  foreign  laws  is  a  leading  principle  of  modem  civ- 
ilisation ;  it  has,  however,  received  its  full  development  only  within 
comparatively  recent  times.  For  the  whole  branch  of  law  with 
which  we  are  concerned  has,  in  England  at  least,  come  into  exist- 
ence vrithin  little  more  than  a  century.  Hence  the  principle  of 
the  general  recognition  of  acquired  rights  will  not  be  found  laid 
down  in  any  of  our  older  legal  treatises,  and  it  is  now  far  more 
often  tacitly  assumed  than  expressly  acknowledged  as  the  foun- 
dation of  judicial  decisions.  It  is  therefore  a  principle  which 
requires  very  careful  study,  and  there  is  little  exaggeration  in 
the  assertion  that,  for  the  proper  understanding  of  any  sound 
theory  as  to  the  conflict  of  laws,  every  word  of  the  proposition 
embodying  the  principle  of  the  extra-territorial  recognition  of 
rights  deserves  attention. 

(1)  Right. — English  judges,  and  the  same  thing  holds  good  of, 
for  instance,  French  or  German  judges,  never  in  strictness  enforce 
the  law  of  any  country  but  their  own.  Upon  the  occasions  on 
which  they  are  popularly  said  to  enforce  a  foreign  law,  what  they 
do,  in  reality,  is,  as  already  pointed  out,^  to  enforce  not  a  foreign 
law,  but  a  right  acquired  under  the  law  of  a  foreign  coimtry.  This 
distinction  may  appear  at  first  sight  a  useless  subtlety,  but  due 
attention  to  it  removes  difficulties  which  have  perplexed  both  text- 
writers  and  Courts.  At  least  half  of  the  perplexities  which  have 
obscured  the  treatment  by  jurists  of  the  law  as  to  the  enforcement 
of  foreign  judgments  arise  from  the  failure  to  appreciate  this  dis- 
tinction. Thus  it  has  been  thought  an  anomaly  that  the  Courts 
of  one  country,  e.  ^.,  England,  should  enforce  the  judgments  given 
by  the  Courts  of  another  country,  e,  ^.,  Italy,  or,  in  other  words, 
that  tribunals  acting  under  the  authority  of  the  Queen  of  Eng- 
land should  enforce  the  commands  of  the  King  of  Italy.  What 
has  not  been  noticed  is  that  when  A  brings  in  England  an  action 
against  ^on  an  Italian  judgment,  our  Courts  are  called  upon  to 
enforce  not  the  judgment  of  the  Italian  Court,  i.  e.,  the  command 

^  See  p.  10,  anite. 
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of  the  King  of  Italy,  but  the  right  acquired  by  A  under  an 
Italian  judgment  to  the  payment  of  a  debt  by  X.  The  enforce- 
ment of  such  a  claim  is  neither  more  nor  less  anomalous  than  the 
enforcement  by  English  tribunals  of  any  other  right  arising  under 
the  law  of  a  foreign  country.  For  whether  A  claims  from  X^  the 
payment  of  a  debt  due  under  a  contract,  made  and  broken  in 
Italy,  or  whether  he  claims  the  payment  of  money  found  by  an 
Italian  Court  to  be  due  from  ^  to  ^  for  such  breach  of  contract, 
he  in  either  case  demands  in  reality  that  an  English  Court  should 
give  effect  to  a  right  acquired  by  A  under  Italian  law.  Once 
admit  the  principle  that  EngUsh  Courts  in  general  recognise  and 
enforce  rights  acquired  under  the  law  of  a  foreign  country,  and 
it  becomes  apparent  that  there  is  nothing  anomalous  or  excep- 
tional in  their  enforcement  of  a  right,  e.  g.,  to  the  payment  of 
J£20,  acquired  under  a  foreign  judgment.  The  real  point,  we 
may  observe  in  passing,  which  does  require  explanation  is,  not  the 
recognition  of  rights  acquired  under  a  foreign  judgment,  but  the 
fact  that,  even  in  the  absence  of  fraud  and  the  like,  EngUsh 
Courts,  in  common  with  the  tribunals  of  other  countries,  hold 
that  rights  may  be  acquired  under  some  foreign  judgments  with- 
out having  any  claim  to  recognition.  It  is,  in  idiort,  not  the  habit- 
ual recognition,  but  the  occasional  non-recognition,  of  rights  ac- 
quired under  foreign  judgments  which  is,  apparently  at  least, 
anomalous,  and  therefore  needs  explanation.^ 

(2)  Acquired.  —  The  object  for  which  Courts  exist  is  to  give 
redress  for  the  infringement  of  rights.  No  Court  intends  to  con- 
fer upon  a  plaintiff  new  rights,  except  in  so  far  as  new  rights  may 
be  necessaiy  to  compensate  for,  or  possibly  to  guard  against,  the 
infringement  of  an  existing  right.  The  basis  of  a  plaintiff's 
claim  is  that,  at  the  moment  of  his  coming  into  Court,  he  pos- 
sesses some  right,  e.  ^.,  a  right  to  the  payment  of  £20,  which 
has  been  violated  ;  the  bringing  of  an  action  implies,  in  short,  the 
existence  of  a  right  of  action.  When,  therefore,  A  applies  to  an 
English  Court  to  enforce  a  right  acquired  in  France,  he  must  in 
general  show  that,  at  the  moment  of  bringing  his  action,  he 
possesses  a  right  which  is  actually  acquired  under  French  law, 
and  which  he  could  enforce  against  the  defendant  if  he  sued  the 
defendant  in  a  French  Court  A  complains,  for  example,  of  the 
non-payment  of  a  debt  contracted  by  X  in  Paris,  or  seeks  dam- 
ages for  an  assault  committed  on  him  by  X  in  Paris.  To  bring 
himself  within  the  principle  we  are  considering,  he  must  show 
that  his  right  to  payment  or  to  damages  is  actually  acquired. 

^  As  to  this  see  p.  28,/Nwf. 
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He  must  show  that  the  debt  is  due  under  French  law,  or  that  the 
assault  is  an  offence  punishable  by  French  tribunals.  English 
law  does  not,  speaking  generally,  apply  to  transactions  occurring 
out  of  England ;  hence  the  foundation  of  ^'s  claim  is  that  he 
wishes  to  enforce  rights  actually  obtained  in  France,  and  he  will, 
as  a  rule,  fail  to  make  out  his  case  unless  he  can  show  that  the 
grievance  of  which  he  complains  is  recognised  as  such  by  French 
law,  or,  in  other  words,  unless  he  can  show  a  right  to  redress 
recognised  by  the  law  of  France.^ 

Whether  such  a  right  actually  exists,  i.  e.,  whether  A  has  an 
^^  acquired  right,"  is  a  matter  of  fact  depending  upon  the  law  of 
France  and  upon  the  circumstances  of  the  case. 

(3)  Duly.  —  The  word  *'  duly  "  is  emphatic.  It  fixes  in  effect 
the  limit  to  the  application  of  General  Principle  No.  I.  This 
principle  is  not  that  all  rights  in  fact  acquired  under  the  law  of 
any  civilised  country  are  generally  enforceable  in  England,  but 
only  that  rights  which  have  been,  in  the  opinion  of  EngUsh  Courts, 
properly  and  rightly  acquired,  are  generally  enforceable  here.  The 
use  of  the  word  "  duly  "  in  General  Principle  No  I.,  in  short,  inti- 
mates that  the  mere  possession  of  a  right  by  A  under  the  law  of  a 
foreign  country,  e.  ^.,  of  Italy,  is  not  of  itself  the  foundation  for 
its  enforcement,  or  even  of  its  recognition,  by  English  tribunals. 
The  foundation  is  its  due  acquisition  under  the  law  of  Italy. 
Thus  our  Principle  implies  that  an  English  Court  will  not  give 
effect  to  A^s  undoubted  right  acquired  under  Italian  law,  e.  ^.,  to 
be  paid  £20  by  ^,  unless  the  right  be  one  which  in  the  opin- 
ion of  English  judges  ought  to  have  been  acquired  by  A^  i.  e., 
unless  it  has  been  duly  acquired. 

What,  then,  is  the  test  of  due  acquisition  ?  The  simplest  answer 
is  that  rights  actually  acquired  under  Italian  or  any  other  foreign 
law  are  presumably,  and  until  the  contrary  be  shown,  to  be  con- 
sidered duly  acquired ;  but  that  want  of  due  acquisition  may  arise 
either  from  the  conduct  of  the  sovereign  by  whom  the  right  is 
conferred,  or,  though  this  is  a  rare  case,  from  the  conduct  of  the 
person.  A,  by  whom  the  right  is  acquired. 

A  J  for  example,  has  under  Italian  law  acquired  the  rights  of  a 
husband  with  regard  to  JIf,  or  has  acquired  the  right  to  be  paid 

£20  by  X,     The  existence  of  these  rights  on  ^'s  part  in  Italy  is 

. 

^  This  is  quite  consistent  with  the  rule  that  the  remedy  for  a  right  acquired 
under  French  law  may,  e,  g.,  under  a  statute  of  limitation,  be  lost  in  France 
and  exist  in  England,  or  vice  versa.  Questions  as  to  procedure  do  not  really 
depend  upon  the  rights  of  the  parties.  No  person  has  a  vested  interest  in  the 
course  of  procedure.    See  WUberforce^  Statute  LatOf  p.  166. 
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indisputable,  and  this  for  the  best  of  all  reasons,  namely,  that  if  A 
is  in  Italy  the  Courts  will  in  fact  recognise  and  enforce  his  rights 
and  liabilities  as  Jf 's  husband,  and  if  X  also  is  in  Italy  and  in 
possession  of  property,  will  enable  A  to  obtain  payment  of  the 
j£20  due  from  X.  What,  then,  are  the  circumstances  either  in 
the  conduct  of  the  Italian  sovereign,  or  in  the  conduct  of  A  him- 
self, which  will  lead  English  Courts  to  treat  the  rights  undoubt- 
edly  acquired  by  ^  as  defective  in  due  acquisition? 

First,  as  to  the  conduct  of  the  Italian  sovereign. 

The  right  conferred  by  the  Italian  sovereign  and  acquired  by  A 
may  lack  due  acquisition  because  the  right  is  one  which,  in  the 
opinion  of  the  English  Courts,  the  King  of  Italy,  acting  either  as 
legislator  or  as  judge,  has  conferred  without  possessing  proper 
authority  to  confer  it.  The  Italian  sovereign  has  in  the  supposed 
case  acted,  in  the  opinion  of  English  Courts,  vltra  vires.  The 
expression  ultra  vires  is  strictly  accurate.  A  sovereign's  author- 
ity, in  the  eyes  of  other  sovereigns  and  the  Courts  that  represent 
them,  is,  speaking  very  generally,  coincident  with,  and  limited 
by,  his  power.  It  is  territorial.^  He  may  legislate  for,  and  give 
judgments  affecting,  things  and  persons  within  his  territory.  He 
has  no  authority  to  legislate  for,  or  adjudicate  upon,  things  or 
persons  (unless  they  are  his  subjects)  not  within  his  territory. 

The  Italian,  or  any  other,  sovereign  may  exceed  his  acknow- 
ledged legislative  authority. 

This  kind  of  excess  is  rare.  The  laws  of  a  country  apply  in 
general  solely  to  transactions  taking  place  within  its  borders,  or,  if 
they  have  extra-territorial  operation,  usually  affect  only  a  sover- 
eign's own  subjects.  But  a  sovereign's  authority  to  legislate  for 
his  own  territory,  and  (with  certain  qualifications)  for  his  own 
subjects,  is  undisputed.  StiU,  cases  of  legislative  action  which 
may  be  considered  ultra  vires  can  be  found.  Thus  English  Courts 
do  not  acknowledge  rights  which  ultimately  depend  upon  the 
claim  of  the  French  sovereign  power  to  determine  in  accordance 
with  French  law  the  formal  validity  of  a  marriage  entered  into  by 
a  French  citizen  in  England.^  French  tribunals  do  not,  as  far  as 
French  subjects  are  concerned,  admit  the  validity  of  marriages 
celebrated  in  France  under  the  Foreign  Marriage  Act,  1892 ;  and 
there  is  no  reason  to  doubt  that  English  Courts  would  be  very 
slow  to  admit  the  validity  in  Engknd  of  foreign  legislation  resem- 
bling  the  Foreign  Marriage  Act,  1892,  or  of  a  foreign  law  framed 

1  Ex  parte  Elam,  1879, 12  Ch.  D.  522  ;  In  re  Pearson,  [1892]  2  Q.  B.  (C.  A.) 
263.    See  General  Principle  No.  III.,  p.  38,  post, 
*  ^tmofitfi  T.  MaUac,  1860,  2  Sw.  &  Tr.  67. 
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on  the  lines  of  the  Royal  Marriage  Act,  12  Geo.  III.  cap.  11,  at 
any  rate,  if  the  parties  affected  by  it  were  domiciled  in  England. 

The  Italian  sovereign,  again,  or  any  other,  may  exceed  his 
Bcknowledgei  judicial  authoriiy. 

This  kind  of  excess  is  common.  Few  things  are  more  disput- 
able than  the  limits  within  which  the  Courts  of  a  country  have 
a  right  to  exercise  jurisdiction.  The  plain  truth  is  —  and  this 
holds  good  of  England  no  less  than  of  other  states  —  that  every 
country  claims  for  its  own  Courts  wider  extra-territorial  authority 
than  it  willingly  concedes  to  foreign  tribunals.^  Hence  it  con- 
stantly happens  that  rights  acquired  under  foreign  judgments  are 
refused  enforcement  on  the  ground  that  they  are  not  ^^duly" 
acquired. 

X,  a  Swiss  subject,  enters  into  an  agreement  with  A^  a  French 
citizen  resident  in  France.  JT,  at  the  time  when  the  contract  is 
made,  is  staying  at  Paris  for  a  week's  visit ;  he  generally  lives  in 
England,  his  domicil  is  Swiss.  A  sues  X  before  a  French  Court 
for  breach  of  contract.  X  receives  no  notice  of  the  action,  and  is 
absent  during  its  continuance.  A  recovers  judgment  against  JT 
for  say  £1000.  He  brings  an  action  on  the  judgment  in  England ; 
he  fails  in  his  action.  The  ground  of  the  failure  is,  that  the 
English  Court  denies  the  jurisdiction  of  the  French  Court,  or  in 
effect  holds  that  a  right  certainly  acquired  under  French  law  has 
not  been  "  duly  "  acquired. 

^  is  a  domiciled  Englishman  married  to  M;  he  goes  to  Grer- 
many,  stays  there  a  week,  obtains  a  divorce  from  J/,  and  during 
her  lifetime  marries  JV.  In  Germany  he  is  JV^'s  lawful  husband, 
but  his  right  to  marry  her  and  all  rights  depending  thereupon  are 
in  the  view  of  Engli^  Courts  not  duly  acquired,  and  therefore 
cannot  be  enforced  in  England.^ 

^  Schibshy  v.  Westenhok,  1870,  L.  R.  6  Q.  B.  155.  *<  We  admit,  with  peifeot 
**  candour,  that  in  the  supposed  case  of  a  judgment,  obtained  in  this  country 
**  against  a  foreigner  under  the  provisions  of  the  Common  Law  Procedure  Act, 
**  being  sued  on  in  a  Court  of  the  United  States,  the  question  for  the  Court  of 
*<  the  United  States  would  be,  Can  the  Island  of  Great  Britain  pass  a  law  to 
**  bind  the  whole  world  ?  We  think  in  each  case  the  answer  should  be.  No,  but 
**  every  country  can  pass  laws  to  bind  a  great  many  persons. "  Ibid.,  p.  160,  per 
Curiam.  Schibsby  v.  Westenholz  affords  an  example  of  legislative  and  judicial 
excess  of  authority.  The  English  Courts  under  an  Act  of  the  English  Legisla- 
ture were  authorised  and  indeed  bound  to  exercise  a  jurisdiction  which  English 
judges  did  not  believe  that  foreign  Courts  would  admit  to  be  within  the  proper 
authority  of  the  British  Sovereign. 

>  See  Lolley's  Case,  1812,  2  CI.  &  F.  567  (n)  ;  Shaw  v.  OoM,  1868,  L.R.  3 
H.  L.  55.  See  further  on  this  subject  General  Principle  No.  lU.,  p.  38,  post^  as 
to  the  test  of  jurisdiction. 


IKTRODUCnON.  29 

Secondly,  as  to  ^'s  own  conduct.  A  has  acquired  a  right  to 
the  payment  of  ^20  to  him  by  X^  under  Italian  law,  e.  ^.,  under 
an  Italian  judgment.  That  his  right  exists  in  Italy  is  indisputable. 
The  right,  moreover,  is  one  which  the  Italian  sovereign  has  full 
authority  to  confer.  A^  however,  has  obtained  the  judgment  by 
fraud.  In  this  case  his  right  is  not  ^^duly"  acquired,  and,  on 
proof  of  the  fraud,  will  not  be  enforced  by  the  English  Courts.^ 

(4)  OivUised  Country. — This  term  is  of  necessity  a  vague  one; 
it  may  for  our  present  purpose  be  treated  as  including  any  of 
the  Christian  states  of  Europe,  as  well  as  any  country  colonised 
or  governed  by  such  European  state,  at  least  in  so  far  as  it  is 
governed  on  the  principles  recognised  by  the  Christian  states  of 
Europe. 

England,  France,  Mexico,  the  United  States,  and  British  India, 
in  so  far  as  governed  by  British  law,  are  civilised  countries.  Tur- 
key and  China  are  not  civilised  states  within  the  meaning  of 
this  Rule.  The  reader  should,  however,  note  that  the  proposition 
on  which  I  am  commenting  is  simply  an  affirmative  and  limited 
statement;  it  neither  affirms  nor  denies  anything  as  to  the  rec- 
ognition of  rights  acquired  imder  the  laws  of  countries  which 
are  not  civilised.' 

The  reason  why  the  rule  as  to  the  recognition  of  acquired  rights 
is  limited,  so  as  to  apply  to  civilised  countries  only,  is  that  the 
willingness  of  one  state  to  give  effect  to  rights  gained  under  the 
laws  of  other  states  depends  upon  the  existence  of  a  similarity 
in  principle  between  the  legal  and  moral  notions  prevailing  among 
different  communities.  Bules  of  private  international  law  can 
exist  only  among  nations  which  have  reached  a  similar  stage  of 
civilisation,  lliat  English  Courts  will  recognise  rights  acquired 
under  the  law  of  Italy  or  of  France  is  certain.  That  English 
Courts  will  recognise  rights  acquired  under  the  law  of  China,^ 
under  the  peculiar  legislation  or  customs  of  the  Territory  of  Utah,^ 

1  See  Ahovloff  r.  OppmMmer,  1882,  10  Q.  B.  D.  (C.  A.)  295 ;  Vadala  r. 
Lawe$^  1890,  26  Q.  B.  D.  (C.  A.)  310.  There  are  few  (if  any)  oases  in  which 
ii's  conduct  militates  against  the  due  acquisition  of  a  right  conferred  by  a 
■overeign  who  has  authority  to  confer  it,  except  the  case  of  a  judgment  obtained 
by  fraud.  Still  other  instances  are  conceiyable.  If  A  procured  by  bribery  the 
passing  of  an  Act  by  an  American  State  Legislature  which  gave  him  rights 
against  X^  it  is  possible  that,  on  the  bribery  being  proved,  English  Courts 
would  refuse  to  enforce  the  rights  given  A  by  such  Act. 

*  See  App.  Note  I.  — Law  governing  acts  done  in  uncitTUised  oountriei. 

*  Conf.  Attomeg-General  t.  KwOi-A'Sing,  1873,  L.  R.  5  P.  C.  179 ;  Rm 
TootaTs  TrusU,  1883,  23  Ch.  D.  532. 

«  Hyde  y.  Hyde,  1866,  L.  R.  1  P.  &  D.  13a 
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or  under  the  customary  law  of  Bechuanaland,^  is,  to  say  the  least, 
uncertain.  The  treatment  of  the  rules  as  to  the  extra-territorial 
effect  of  law  is  freed  from  unnecessary  perplexity  by  excluding 
from  it  all  reference  to  the  question  how  far  English  Courts  may, 
or  may  not,  give  effect  to  the  laws  of  non-civilised  communities.^ 

(6)  Recognised  and  enforced.^  —  The  distinction  between  the 
recognition  and  the  enforcement  of  a  right  deserves  notice. 

A  Court  recognises  a  right  when  for  any  purpose  the  Court 
treats  the  right  as  existing.  Thus,  if  ^,  a  Frenchman,  marries  M^ 
a  Frenchwoman,  in  Paris,  and  they  then  come  to  England,  our 
Courts  treat  acts  done  by  A  in  regard  to  Jf  as  lawful  because  he 
is  her  husband  which  would  be  unlawful  if  done  by  a  man  not 
married  to  M.  Our  Courts  therefore  recognise  ^'s  rights  imder 
French  law  as  ^'s  husband.  So  whenever  an  English  judge  con- 
siders ^'s  appointment  as  guardian  of  Mhy  an  Italian  Court  as  a 
reason  (though  not,  it  may  be,  a  conclusive  reason)  for  appointing 
him  JIf' s  guardian  in  England,  the  judge  recognises  ^'s  rights  or 
status  as  guardian  under  Italian  law.  So,  to  give  another  ex- 
ample, a  Court  recognises  jI's  rights  as  owner  of  land  in  France 
when  treating  an  agreement  made  by  him  in  England  in  reference 
to  such  land  as  a  good  consideration  for  a  promise  made  to  him 
by  X 

A  Court  enforces  a  right  when  giving  the  person  who  claims 
it  either  the  means  of  carrying  it  into  effect,  or  compensation  for 
interference  with  it. 

It  is  plain  that  while  a  Court  must  recognise  every  right  which 
it  enforces,  it  need  not  enforce  every  right  which  it  recognises. 

Now  English  Courts  generally  recognise  rights  acquired  in  a 
foreign  country,  and  often  enforce  them.  But  our  Courts  con- 
stantly recognise  rights  which  they  do  not  enforce.  Thus  they 
will  treat  A^  a  Frenchman,  married  to  ^in  France,  as  her  hus- 

1  BelheU  Y.  HUdyard,  1888,  38  Ch.  D.  220,  with  which  contrast  BrinkUy  v. 
AUomey- General,  1890, 15  P.  D.  76. 

^  Our  principle  is,  as  I  have  said,  only  affirmative,  and  does  not  negative  the 
probability  of  English  Courts  recognising  rights  gained  under  the  law  of  Tur- 
key or  Japan.  It  should  be  noted  further  that  the  principle  leaves  quite  un- 
touched the  inquiry  how  far  English  Courts  may  apply  the  law  of  England  to 
rights  which,  if  they  exist  at  all,  arise  from  transactions  taking  place  in  coun- 
tries which  are  strictly  barbarous.  Whether  if  X  assaults  A  within  the  terri- 
tory of  a  petty  negro  chief  he  has  a  right  of  action  against  X  in  the  High 
Court  of  Justice,  is  a  problem  of  some  curiosity,  but  its  solution  does  not  fall 
within  the  scope  of  our  general  principle.  Compare  Companhia  de  Mocam" 
bique  V.  BrUish  South  Africa  Co,  [1892]  2  Q.  B.  (C.  A.)  368  ;  [1893]  A.  C. 
602.     See  App.  Note  I.  —  Law  governing  acts  done  in  uncivilised  countries, 

•  Compare  for  this  distinction  PiggoU,  Foreign  Judgments  (2nd  ed.),  chap.  L 
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band,  bat  it  certainly  cannot  be  asserted  that  they  will  enforce 
against  M  all  the  rights  which  A  as  her  husband  may  possess 
against  Jf  under  French  law.  So  again,  ^'s  ownership  of  land 
in  France  receives  for  many  purposes  legal  recognition  in  Eng- 
land. But  no  Fnglish  Court  will  determine  ^'s  title  to  French 
land,  or  attempt  to  put  him  into  possession  of  a  house  in  Paris,  or 
give  him  damages  for  a  trespass  on  his  land  at  Boulogne. 

(6)  English  Courts,  —  These  words  are  inserted  in  the  propo- 
sition under  consideration,  though  it  might  easily  be  stated  in  a 
more  general  form,  for  the  sake  of  emphasising  the  fact  that  the 
principles  of  private  international  law  are  dealt  with  in  this  trea- 
tise as  part  of  the  law  of  England. 

It  may  be  well  to  note  that  English  Courts  expect  foreign  tri- 
bunals to  recognise  rights  acquired  under  English  law,  and  occa- 
sionally  attempt  by  indirect  means  to  enforce  such  recognition. 

Principle  No.  I.,  when  fully  understood,  will  be  seen  to  be  the 
foundation  on  which  rests,  if  not  strictly  the  whole,  by  far  the 
greater  part  of  the  rules  for  determining  the  extrarterritorial  effect 
of  law.  English  Courts  do,  as  a  matter  of  fact,  recognise,  and  to 
a  great  extent  enforce,  rights  acquired  under  the  laws  of  other 
countries,  e.  ^.,  France  and  Italy,  and  the  various  rules  for  dealing 
with  the  so-called  conflict  of  laws  are  mainly  rules  for  determin- 
ing the  law  under  which  a  given  right  is  acquired,  or  the  extent 
to  which  English  Courts  shall  enforce  a  right  acquired  under  a 
foreign  law. 

The  stress  laid  by  me  on  the  recognition  given  by  the  Courts  of 
one  country  to  rights  which  have  been  acquired,  or  have  vested, 
under  the  law  of  any  other  civilised  country  is  open  to  one  grave 
objection.  My  doctrine  may  seem  to  be  opposed  to  a  criticism  of 
Savigny's  on  the  analogous  theory  that  ^^  that  local  law  should 
^^  always  be  applied  by  which  vested  rights  shall  be  kept  intact." 
This  principle,"  he  writes,  "  leads  into  a  complete  circle ;  for 

we  can  only  know  what  are  vested  rights,  if  we  know  beforehand 

by  what  local  law  we  are  to  decide  as  to  their  complete  acqui- 
•*  sition."  1 

The  opposition,  however,  is  only  apparent.  Savigny  is  search- 
ing for  a  principle  which  may  enable  a  judge  to  say  whether  a 
given  case  is  to  be  determined  by  the  law,  for  instance,  of  France 
or  of  England.  Whether  any  one  such  criterion  can  be  found 
may  admit  of  doubt.  What  is  perfectly  clear  is  that,  for  the 
reason  stated  by  Savigny,  the  principle  of  the  enforcement  of 
vested  rights  does  not  supply  such  a  universal  test.     To  admit 

^  Savigny f  Guthrie^s  transL  (2]id  ed.)  p.  147. 
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this,  however,  is  quite  consistent  with  maintaining  that  this  prin- 
ciple does  define  the  object  in  the  main  aimed  at  by  rules  having 
reference  to  the  conflict  of  laws,  or  to  the  extra-territorial  effect  of 
rights.^ 

The  negative  side  of  Principle  No.  I.  is  all  but  self-evident.  If 
the  aim  of  English  Courts  in  maintaining  the  rules  of  so-called 
private  international  law  be  the  recognition  of  duly  acquired 
rights,  it  almost  necessarily  follows  that  English  Courts  will  not 
recognise  any  right  which  they  do  not  consider  duly  acquired. 

In  the  application  further  of  Principle  No.  L  we  must  con- 
stantly bear  in  mind  that,  though  the  principle  is  for  the  sake  of 
clearness  stated  in  an  absolute  form,  it  is  subject  to  important 
exceptions  or  limitations,  the  definition  whereof  is  a  matter  of 
extreme  nicety  and  difficulty.  They  are  embodied  in  Principle 
No.  II.  Principle  No.  I.,  therefore,  must  always  be  understood 
subject  to  the  effect  of  General  Principle  No.  IL 

General  Principle  No  II.^  —  English  Courts  will  not 
enforce  a  right  otherwise  duly  acquired  under  the  law  of  a 
foreign  country : 

(A)  Where  the  enforcement  of  such  right  is  inconsistent 
with  any  statute  of  the  Imperial  Parliament  intended  to 
have  extra-territorial  operation ; ' 

(B)  Where  the  enforcement  of  such  right  is  inconsistent 
with  the  policy  of  English  law/  or  with  the  maintenance  of 
English  poUtical  institutions ; « 

^  Sayigny,  I  conceiTe,  has  underrated  the  utility  of  this  principle  even,  for 
the  determination  of  the  L&w  applicable  to  the  solution  of  particular  cases.  In 
hundreds  of  instances  no  difiQctdtj  exists  in  fixing  what  is  the  country  under 
the  law  whereof  a  right  (if  it  exist  at  all)  has  vested.  A  sues  X  for  the  price 
of  goods  sold  and  delivered  by  il  to  A^  in  a  shop  at  Paris ;  both  parties  are  • 
Frenchmen.  The  right  to  the  payment  of  the  debt  clearly  vests  (if  at  all) 
under  French  law. 

^  As  to  the  whole  of  this  principle,  see  especially  Savigny,  s.  349,  GuikrU*9 
transL  (2nd  ed.)  pp.  76,  77. 

*  The  Foreign  Marriage  Act,  1892 ;  The  Royal  Marriage  Act,  1772 ;  see 
chap,  xxvi.,  post.    The  WiUs  Act,  1861 ;  see  chap,  xxx.,  post, 

«  Brook  ▼.  Brook,  1861,  9  H.  L.  C.  193 ;  Ayerst  ▼.  Jenkins,  1873,  L.  R.  16 
£q.  275,  compared  with  Pearce  v.  £ro(Mb,  1866,  L.  R.  1.  Ex.  213.  This  head 
is  illustrated  by  every  case  in  which  procedure  is  treated  as  depending  on 
lex  fori.    See  chap,  xxxi.,  post. 

<  SommerseU's  Case,  1771,  20  St.  Tr.  1  ;  Birtwhistle  y.  VardiU,  1840,  7  CI.  & 
F.  895 ;  Phm^  y.  Eyre,  1870,  L.  R.  6  Q.  B.  1 ;  The  HaUey,  1868,  L.  R.  2  P. 
C.193. 
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(C)  Where  the  enforcement  of  such  right  involves  inter- 
ference with  the  authority  of  a  foreign  sovereign  within 
the  country  whereof  he  is  sovereign.^ 

Principle  No.  II.  contains  the  exceptions  to  Principle  No.  I. ; 
and  enumerates  in  very  general  terms  the  rights  which,  though 
duly  acquired  under  the  law  of  a  foreign  country,  English  Courts 
will  not  enforce,  or  allow  to  operate  in  England. 

(A)  Inconsistency  with  Statute  of  Imperial  Parliament.  —  If 
an  Act  of  the  Imperial  Parliament  is  intended  to  have  operation 
in  foreign  countries,  an  English  Court  will  as  far  as  possible  en- 
force it,  and  therefore  will  not  give  effect  to  rights  inconsistent 
with  such  a  statute.  Thus  the  Foreign  Marriage  Act,  1892,^  vali- 
dates marriages  made  in  accordance  with  its  provisions  in  foreign 
countries  between  parties  one  of  whom  at  least  is  a  British  sub- 
ject. The  Act  cannot  of  its  own  force  operate  in  France,  and 
French  judges  have  treated  as  invalid  marriages  between  a  British 
subject  and  a  French  citizen  celebrated  in  France  under  a  simi- 
lar enactment.  But  an  English  judge  must  of  necessity  hold 
such  a  marriage  valid.  If  A^  a  British  subject,  and  Jf,  a  French 
citizen,  marry  in  France  under  the  provisions  of  the  Foreign 
Marriage  Act,  1892,  and  A  subsequently  during  M^s  lifetime 
marries  N^  the  latter  marriage  may  be  held  valid  in  France,  but 
English  Courts  will  not  admit  its  validity,  and  will  not  therefore 
in  England  enforce  rights  claimed  by  A  or  his  descendants  in 
virtue  of  the  marriage  with  N>  So  again,  if  2>,  a  British  subject, 
makes  a  will  at  New  York  which  is  valid  under  the  Wills  Act, 
1861,^  it  will  be  supported  as  far  as  the  English  Courts  can  do 
so  in  England,  even  though  D  being  domiciled  in  New  York,  the 
Courts  of  that  State  should  hold  it  invalid  for  not  complying 
with  some  provision  of  New  York  law ;  in  other  words,  English 
Courts  will  not  enforce  any  rights  of  A  acquired  under  the  law  of 
New  York  inconsistent  with  the  validity  of  2>'s  will,  or  in  other 
words,  inconsistent  with  the  provisions  of  the  Wills  Act,  1861. 

(B)  Inconsistency  with  policy  of  English  Law^  etc.  — Under 
this  veiy  general  head  come  a  variety  of  instances  which  it  is  hard 
to  refer  to  any  narrower  class.  They  have  all  this  one  common 
characteristic,  that  they  are  cases  in  which  English  Courts  refuse 
to  enforce  in  England  rights  which  conflict  with  the  fundamental 

^  See  especiallj  Companhia  de  Mocambique  y.  British  South  Africa  Co. 
[1892]  2  Q.  B.  (C.  A.)  358  ;  [1893]  A.  C.  602. 
'  See  chap,  xxvi.,  Rule  169,  post. 
*  See  chap,  xzx.,  Ezeeptiou  1  to  Rale  182,  post 
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ideas  on  which  English  law  is  grounded,  or  which  are  inconsistent 
with  the  maintenance  of  English  institutions.  The  expression 
**  policy  of  English  law  "  is  very  vagae,  but  a  more  precise  term 
would  hardly  include  all  the  cases  which  it  is  necessary  to  cover. 
The  expression,  moreover,  is  familiar  to  English  lawyers.  The 
chief  instances  which  the  general  head  is  intended  to  include 
may  perhaps  be  enumerated  under  five  classes.  It  will  be  found 
that,  in  general,  the  right  which  English  Courts  refuse  to  en- 
force, on  account  of  its  inconsistency  with  the  policy  of  English 
law,  conflicts  either  with  the  morality  supported  by  English 
Courts,  the  status  of  persons  in  England,  rights  with  regard  to 
English  land^  English  rules  of  procedure^  or,  lastly,  English  law 
as  to  what  constitutes  a  tort. 

Morality.  English  Courts  refuse  to  give  legal  effect  to  transac- 
tions, wherever  taking  place,  which  our  tribunals  hold  to  be  im- 
moral. Thus  a  promise  made  in  consideration  of  future  illicit 
cohabitation,  or  an  agreement  which,  though  innocent  in  itself,  is 
intended  by  the  parties  to  promote  an  immoral  purpose,^  is  accord- 
ing to  English  law  based  on  an  immoral  consideration.  Such  a 
promise  or  agreement,  therefore,  even  were  it  valid  in  the  country 
where  it  was  made,  will  not  be  enforced  by  English  judges.  The 
similarity,  however,  between  the  moral  principles  prevailing  in  all 
civilised  countries  is  now  so  great  that  the  instances  are  of  ne- 
cessity rare  in  which  English  tribunals  can  be  asked  to  treat  as 
immoral  transactions  which  in  a  foreign  country  give  rise  to  legal 
rights. 

Note,  nevertheless,  that  English  law  may  forbid  the  carrying 
out  in  England  of  transactions  which  our  Courts  do  not  hold  to 
be  immoral  when  taking  place  abroad.  When,  for  example,  the 
usury  laws  made  the  taking  of  interest  above  five  per  cent,  illegal, 
it  was  still  possible  to  recover  in  England  interest  above  diat 
amount  on  loans  made  in  India ;  ^  and  it  is  not  many  years  since  a 
contract  made  in  Brazil  for  the  sale  of  slaves,  and  there  legal,  was 
held  to  give  rise  to  rights  enforceable  by  English  Courts.^ 

Status.^  English  Courts  do  not  recognise  in  England  any 
penal  (or  privative)  status  arising  under  a  foreign  law,  as,  for 
example,  the  status  of  civil  death,  or  the  civil  disabilities  or  in- 
capacities which  may  be  imposed  on  priests,  nuns,  Jews,  Protes- 

1  Ayent  v.  Jenkins,  1873,  L.  R  16  £q.  275 ;  Pearce  v.  BroOcs,  1866»  L.  B.  1 
Ex.  213. 
^  BodUy  V.  Bellamy,  1760,  2  Burr.  1094. 

•  Santos  ▼.  lUidge,  1860,  29  L.  J.  (C.  P.)  348 ;  8  C.  B.  N.  S.  (Ex.  Ch.)  861. 
^  See  chap,  xyiii.,  Bule  122,  past. 
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tants,  slaves,  or  others,  by  the  law  of  the  country  to  which  they 
may  belong ;  nor  (it  would  seem)  do  our  Courts  recognise  in  Eng- 
land any  status  unknown  to  our  law,  as,  for  example,  relationship 
arising  from  adoption.^ 

This  non-recognition,  e.  ^.,  of  a  penal  status  must  be  confined 
to  its  effect  in  England.  Civil  death  is  unknown  to  English  law. 
But  if,  under  the  law  of  a  foreign  country  where  civil  death  is 
recognised,  the  effect  of  a  person's  civil  death  were  to  transfer  his 
property  there  situate  to  his  heir,  English  law  would,  it  is  sub- 
mitted, recognise  the  legal  effect  of  such  transfer,  at  any  rate  in 
the  case  of  a  person  domiciled  in  a  foreign  country,  and  in  Eng- 
land treat  the  heir  as  lawful  owner  of  property  which  he  had 
acquired  through  the  civil  death  of  his  relative. 

Land  in  England?  Rights  with  regard  to  English  land  are 
notoriously  determined  wholly  by  the  ordinary  local  law  of  Eng- 
land. 

Matters  of  Procedure.^  The  rights  as  respects  procedure  of  the 
parties  to  a  suit  are  utterly  unaffected  by  any  foreign  law.  If  A^ 
a  Frenchman,  sues  X^  a  German,  on  a  contract  made  in  Italy,  in 
the  High  Court  of  Justice,  he  stands,  as  regards  procedure,  exactly 
in  the  same  position  as  that  occupied  by  Jones,  a  citizen  of  Lon- 
don, when  he  sues  Brown,  also  a  Londoner,  for  the  price  of  goods 
sold  and  delivered.  To  the  idea  of  "  procedure,"  moreover,  our 
Courts  give  the  widest  extension.  It  includes  process,  evidence, 
rules  of  limitation,  remedies,  methods  of  execution,  and  the  like. 
The  reason  of  this  is  clear.  The  practice  of  a  Court  is  deter- 
mined by  the  views  entertained  in  the  country  to  which  the  Court 
belongs  of  the  right  method  of  compelling  the  attendance  of  the 
parties,  of  obtaining  evidence,  and  so  forth,  and  the  fact  that  the 
claim  brought  before  the  Court  contains  a  foreign  element  is  no 
reason  why  the  Court  should  adopt  methods  of  enforcing  the 
plaintiff's  right  differing  from  the  methods  which  the  Court,  or 
rather  the  sovereign  under  whose  authority  the  Court  acts,  holds 
to  be  best  adapted  for  the  purpose  in  hand.  Matters  of  procedure 
are  in  no  sense  rights  of  individuals,  they  are  practices  of  a  Court 
adopted  in  accordance  with  the  Court's  general  views  of  expedi- 
ency or  of  justice. 

Torts.  No  act  done  *  in  a  foreign  country,  e.  y.,  Italy,  can  be 

^  See  as  to  adoption  a  remarkable  American  case,  Blythe  v.  Ayen,  96  Cal. 
532  ;  1Q2  Cal.  264. 
'  See  chap,  zzii..  Rule  138,  post. 
'  See  chap,  zxxi.,  Rule  188,  post. 
4  See  chap,  zxrii.,  Rules  174-176,  post. 
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sued  for  as  a  tort  in  England  unless  it  both  is  a  wrong  in  Italy, 
and  also  would  have  been  a  wrong  if  it  had  been  done  in  England. 
A^  for  example,  sues  X  in  England  for  a  libel  published  of  A  in 
Italy.  He  must,  in  order  to  maintain  his  action,  establish  that 
the  defamatory  statement  is  wrongfid  by  the  law  of  Italy;  he 
must  also  make  out  that  the  statement  is  one  which,  if  published 
in  England,  would  render  2^  liable  to  proceedings  for  libel.  ^ 

This  rule  sounds  somewhat  complicated,  It  is,  however,  —  and 
this  is  the  point  to  be  noticed,  —  the  strict  logical  result  of  Prin- 
ciple No.  I.  combined  with  Principle  No.  IL  (B).  This  will  be 
seen  to  be  so  if  we  follow  out  our  illustration  of  an  action  in  Eng- 
land by  A  against  X  for  a  libel  published  in  Italy. 

English  law  does  not  extend  to  Italy,  and  it  clearly  would  be 
monstrous  for  English  Courts  to  give  damages,  L  e.,  inflict  pun- 
ishment, for  an  act  done  in  Italy  which  Italian  law  holds  innocent 
or,  it  may  be,  praiseworthy.  A^  moreover,  claims,  under  General 
Principle  No.  I.,  the  enforcement  of  a  right  acquired  under  Italian 
law.  It  is,  therefore,  necessary  for  him  to  show  that  the  trans- 
action in  respect  of  which  he  claims  damages  from  ^  is  a 
transaction  which,  at  lowest,  is  treated  as  wrongful  by  Italian 
law,  i.  e.,  gives  him  under  Italian  law  a  right  against  X,  Eng- 
lish Courts,  on  the  other  hand,  will  not  give  damages  for  —  i.  e., 
in  effect  punish  —  acts  which  English  law  holds  innocent  or,  it 
may  be,  praiseworthy,  for  to  do  so  would  be  inconsistent  with 
the  moral  rules  upheld  by  English  law.  A  must,  therefore,  show 
that  the  statement  complained  of  would  have  been  libellous  if 
published  in  England. 

(C)  Interference  with  Authority  of  Foreign  Sovereign,  —  An 
English  Court  will  not  give  effect  to  rights  which  cannot  be  en- 
forced without  the  doing  of  acts  in  another  country  inconsistent 
with  the  supremacy  of  the  sovereign  thereof. 

This  is  the  rational  though  probably  not  the  historical  ground 
on  which  our  Courts  decline  to  entertain  an  action  vrith  regard  to 
the  title  to  foreign  land. 

Principle  No.  II.  (C)  extends  to  land  which,  though  within  the 
dominions  of  the  British  sovereign,  is  not  within  the  territorial 
limits  of  the  jurisdiction  of  the  English  Courts,  such,  for  example, 
as  land  in  Scotland  or  Canada. 

The  exceptional  cases  in  which  Courts  of  equity  have  dealt  with 
rights  over  foreign  land^  are  exceptions  which  prove  or  elucidate 

1  See  The  Halley,  1868,  L.  R.  2  P.  C.  193  ;  PhiUips  v.  Eyre,  1870,  L.  R.  6 
Q.  B.  1 ;  Nelson,  Private  International  Law,  p.  286. 
'  See  term  "  foreign,"  chap,  i.,  post. 
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the  rule.  The  basis  of  interference  by  Courts  of  equity  has  been 
the  possibility  of  acting  in  England  directly  upon  the  owner 
of  the  land,  and  of  thus  indirectly  dealing  with  foreign  land  with- 
out doing  any  act  within  the  limits  of  a  foreign  country. 

Principle  No.  II.  contains,  as  already  pointed  out,  the  excep- 
tions to  Principle  No.  I.  They  are,  many  of  them,  both  of  theo- 
retical and  of  practical  importance.  Still,  it  should  be  borne  in 
mind  that  exceptions  are  exceptional,  —  a  truism  which  is  con- 
stantly overlooked,  —  and  are  in  truth  of  far  less  importance  than 
the  rule  which  they  modify  or  limit.  As  regards  the  conflict  of 
laws,  the  essential  matter  is  to  keep  the  mind  firmly  fixed  on  the 
general  recognition  of  vested  rights  in  accordance  with  or  under 
Principle  No.  I.  It  is  the  basis  on  which  are  founded  most  of 
the  rules  of  private  international  law. 

Principle  No.  I.  and  Principle  No.  II.  are  the  primary  princi- 
ples of  our  subject,  and  apply  both  to  jurisdiction  and  to  choice 
of  law.  From  these  two  principles  (i.  e.,  from  Principle  No.  I., 
taken  in  combination  with  the  exceptions  thereto)  are  derived 
the  four  other  General  Principles  treated  of  in  this  Introduction ; 
they  may,  as  compared  with  General  Principles  No.  I.  and  No.  II., 
be  regarded  as  derivative  or  secondary  principles. 

Of  these  four  derivative  or  secondary  principles,  two,  viz..  Gen- 
eral  Principles  Nos.  III.^  and  IV.,^  refer  to  jurisdiction  ;  they  are 
the  principles  which  in  the  main  determine  both  the  jurisdiction 
exercised  by  the  High  Court  itself,  and  the  jurisdiction  which,  in 
the  opinion  of  the  High  Court,  is  properly  exercisable  by  the 
Courts  of  a  foreign  country.  General  Principles  Nos.  III.  and 
IV.  may  therefore  be  aptly  termed  the  criteria,  or  tests,  of  juris- 
diction ;  they  are  in  effect  tests  for  determining  whether  the  Courts 
of  a  particular  country  are,  in  a  given  matter.  Courts  of  compe- 
tent jurisdiction,^  and  govern  the  Rules  stated  in  Book  II. 

'  See  p.  38,  post, 

*  See  p.  42,  past. 

*  The  term  *'  Court  of  competent  jurisdiction  ''  is  ambiguous. 

(1)  It  may  mean  a  "  Court  belonging  to  a  country  whose  sovereign  may, 
**  in  the  opinion  of  the  tribunal  called  upon  to  decide  the  matter,  rightly  deter- 
**  mine,  or  adjudicate  upon,  a  given  case  or  class  of  cases." 

When  used  in  this  sense  the  term  refers  to  the  "  extra-territorial,"  or  as  it 
is  sometimes  called,  *'  international,"  competence  of  the  sovereign  of  a  particu- 
lar country,  when  acting  judicially,  or,  in  other  words,  to  the  competence  of 
the  Courts  of  that  country. 

The  term  Court,  or  Courts,  of  competent  jurisdiction  is,  unless  the  contrary 
is  stated,  used  throughout  this  treatise  in  its  extra-territorial  sense. 

(2)  The  term  may  mean  a  "  Court  to  which  the  sovereign  of  a  particular 
**  country  has  given  authority  to  adjudicate  upon  a  given  case  or  class  of  cases." 
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Of  the  four  subordinate  or  derivative  General  Principles 
already  referred  to,  two,  viz.,  General  Principles  Nos.  V.  and  VI., 
apply  to  the  Choice  of  Law,  and  govern  the  rules  stated  in  Book 
III. 

Jurisdiction} 

General  Principle  No.  III.  —  The  sovereign  of  a  coun- 
try, acting  through  the  Courts  thereof,  has  jurisdiction  over 
(t.  e.y  has  a  right  to  adjudicate  upon)  any  matter  with  re- 
gard to  which  he  can  give  an  effective  judgment,  and  has 
no  jurisdiction  over  {i.  6.,  has  no  right  to  adjudicate  upon) 
any  matter  with  regard  to  which  he  cannot  give  an  effective 
judgment.^ 

For  the  proper  understanding  of  this  Principle  attention  should 
be  paid  to  two  preliminary  observations. 

First.  Any  question  about  the  competence  of  the  Courts  of  a 
country  is  in  reality,  whatever  the  form  may  happen  to  be  under 
which  it  calls  for  judicial  decision,  a  question  about  the  judicial 
competence  of  the  sovereign  of  the  country.  When,  for  instance, 
the  High  Court  decides  that  a  Saxon  Court  is,  whatever  the 
authority  given  it  by  the  King  of  Saxony,  not  a  Court  oompe- 
tent  to  divorce  persons  domiciled  in  England,  the  High  Court  in 
reality  determines  that  the  King  of  Saxony  is  not,  in  the  opinion 
of  the  High  Court,  competent  to  divorce  married  persons  who 
have  an  English  domicU.  So,  again,  where  the  High  Conrt 
decides  that  it  has  itself,  in  general,  no  jurisdiction  to  divorce 
persons  not  domiciled  in  England,  the  High  Court  in  reality 
determines  that  the  English  sovereign  is  not  competent,  that  is, 
ought  not,  to  divorce  married  persons  not  domiciled  in  England. 

There  is  of  course  this  difference  between  the  two  cases.  When 
the  High  Court  is  dealing  with  the  jurisdiction,  in  matters  of 
divorce,  exercised  by  a  Saxon  tribunal,  the  Court  may,  and  does, 
refuse  to  give  effect  to  any  divorce  which,  in  the  opinion  of  the 

When  ased  in  this  sense  the  term  refers  to  intra-territorial  competence. 

With  questions  of  intra-temtorial  competence  this  treatise  has  no  concern, 
and  the  term  Court,  or  Courts,  of  competent  jurisdiction  is  not  used  therein  in 
its  intrnr-territorial  sense. 

For  the  further  discussion  and  illustration  of  the  meaning  of  the  term 
**  Court  of  competent  jurisdiction,"  see  chap,  zi.,  post, 

^  See  as  to  Jurisdiction,  chaps,  iv.-zvii.,  po$U 

^  Compare  Comparihia  de  Mocambique  y.  British  South  Africa  Co,  [1892]  2 
Q.  B.  (C.  A.)  358,  especially  judgment  of  Fry,  L.  J.,  pp.  407-409. 
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High  Court,  the  King  of  Saxony,  and  therefore  the  tribunal  act- 
ing under  his  authority,  was  not  competent  to  grant.  When  the 
High  Court,  on  the  other  hand,  is  dealing  with  the  jurisdiction  in 
matters  of  divorce  which  the  Court  itself  is  called  upon  to  exercise, 
it  must  obey  the  commands  of  the  English  sovereign.  If,  therefore, 
an  Act  of  Parliament,  or  some  established  rule  of  English  law, 
gives  the  High  Court  jurisdiction  to  divorce  persons  not  domiciled 
in  England,  it  must  exercise  the  power  and  perform  the  duty  im- 
posed upon  it,  even  though  the  Court  may  be  of  opinion  that  the 
English  sovereign  ought  not  to  exercise  jurisdiction,  as  regards 
divorce,  over  persons  not  domiciled  in  England.^  No  Court,  in 
short,  can  question  the  competence  of  the  sovereign  under  whom  it 
acts.  This  distinction,  however,  between  the  attitude  of  the  High 
Court  when  dealing  with  the  jurisdiction  of  foreign  Courts  and  its 
attitude  when  dealing  with  it»  own  jurisdiction  is,  for  our  present 
purpose,  of  subordinate  importance.  The  High  Court  is,  when 
dealing  with  questions  of  jurisdiction,  little  fettered  by  Acts  of 
Parliament,  and  in  the  main  ^  follows  the  general  principles  which 
commend  themselves  to  our  judges.  All  that  need  be  noted  is 
that  every  Court,  and  the  High  Court  is  no  exception  to  the  rule, 
naturally  tends  to  claim  for  itself  a  jurisdiction  wider  than  it 
holds  to  be  in  principle  properly  exercisable  by  other  tribunals. 
Hence  the  High  Court's  mode  of  dealing  with  foreign  judgments 
is  a  better  test  of  the  doctrine  maintained  by  it  as  to  the  proper 
limits  of  jurisdiction  than  are  the  rules  by  which  it  has  defined  the 
boundaries  of  the  High  Court's  own  authority.^ 

Secondly.  An  ^^  effective  judgment "  means  a  decree  which  the 
sovereign,  under  whose  authority  it  is  delivered,  has  in  fact  the 
power  to  enforce  against  the  person  bound  by  it,  and  which  there- 
fore his  Courts  can,  if  he  chooses  to  give  them  the  necessary 
means,  enforce  against  such  person;  to  look  at  the  same  thing 
from  the  other  side,  an  effective  judgment  is  a  decree  which  gives 
to  the  person  who  obtains  rights  under  it  an  actual  and  not  a 
merely  nominal  right,  that  is,  a  right  which,  if  aided  by  the  sov- 
ereign whose  Court  has  delivered  the  judgment,  he  can  enforce. 
A  judgment  which  is  not  **  effective  "  or  is  ^*  ineffective  "  means  a 
decree  which  the  sovereign  under  whose  authority  it  is  delivered 
has  not  in  fact  the  power  to  enforce  against  the  person  bound  by 
it,  and  which  therefore  the  sovereign  cannot,  even  if  he  choose, 

1  See  Niboyet  ▼.  Niboyet^  1878,  4  P.  D.  1.    Compare  Le  Mesurier  v.  Le 
Metwier,  [18d5]  A.  C.  517. 

*  See,  however,  Schibsby  ▼.  WesUnholz,  1870,  L.  R.  6  Q.  B.  155. 

•  See  Rules  of  Court,  1883»  Ord.  XI. 
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give  his  Court  the  means  of  enforcing ;  to  look  at  the  same  thing 
from  the  other  side,  an  ineffective  judgment  is  one  which  gives  to 
the  person  who  obtains  rights  under  it  a  merely  nominal  right, 
that  is  to  say,  a  right  which  he  cannot,  even  if  aided  by  the  sov- 
ereign under  whose  authority  the  judgment  is  delivered,  actually 
and  in  fact  exercise.  Thus  if  the  King  of  Italy,  or,  to  use  ordi- 
nary language,  an  Italian  Court,  gives  a  judgment  entitling  A  to 
the  possession  of  land  at  Rome  which  is  occupied  by  ^,  the  judg- 
ment is  effective,  since  it  can  clearly,  under  the  authority  of  the 
King  of  Italy,  by  means  of  Italian  magistrates,  policemen,  or  sol- 
diers, be  enforced  against  X^  in  favour  of  A.  If,  on  the  other 
hand,  an  Italian  Court  should  give  a  judgment  entitling  A  to  the 
possession  of  land  in  London  occupied  by  ^,  the  judgment  is 
clearly  ineffective,  for  it  cannot  by  the  mere  power  of  the  King 
of  Italy,  his  policemen,  or  his  soldiers,  be  enforced  against  X  or 
in  favour  of  A, 

If  these  preliminary  observations  be  borne  in  mind,  the  meaning 
of  General  Principle  No.  III.  becomes  clear.  It  may  be  called  the 
^*  principle  of  effectiveness,"  or  from  another  point  of  view  the 
"test  or  criterion  of  effectiveness."  However  it  be  named,  it 
amounts  simply  to  this :  that  the  Courts  of  a  country,  as  represent- 
ing the  sovereign  thereof,  have  a  right,  in  the  opinion  of  English 
judges,  to  adjudicate  upon  any  matter  with  which  they  have  in 
fact  the  power  to  deal  effectively,  and  have  not  a  right  to  adjudi- 
cate upon  any  matter  with  which  they  have  not  in  fact  the  power 
to  deal  effectively. 

The  ^^  test  of  effectiveness  "  may  be  regarded  as  an  application 
further  of  that  general  recognition  of  rights  duly  acquired  under 
the  law  of  any  civilised  country  which  is  the  true  basis  of  all  the 
rules  of  private  international  law.^  These  rules  exist  to  ensure 
the  recognition  everywhere  of  rights  duly  acquired  under  the  law 
of  any  civilised  country.  But  the  actual  acquisition  of  a  right  is 
a  matter  of  fact.  A  nominal  right  which  cannot  be  enforced  is 
not  in  reality  acquired.  The  principle,  therefore,  that  the  jurisdic- 
tion of  a  Court  is  to  be  recognised  then,  and  then  only,  when  the 
Court  can  give  an  effective  judgment  is  in  reality  little  more  than 
the  rule  that  English  judges  will  treat  as  acquired  under,  e.  ^.,  an 
Italian  judgment,  those  rights,  and  those  rights  only,  which  the 
Courts  or,  at  bottom,  the  sovereign  of  Italy  can  enforce. 

Sub-Rule.  —  When  with  regard  to  any  matter  {e.  y., 

^  See  General  Principle  No  L,  ante* 
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divorce)  the  Courts  of  no  one  country  can  give  a  com- 
pletely effective  judgment,  but  the  Courts  of  several  coun- 
tries can  give  a  more  or  less  effective  judgment,  the  Courts 
of  that  country  where  the  most  effective  judgment  can 
be  given  have  a  preferential  jurisdiction. 

This  is  a  corollary  to  General  Principle  No.  III.  It  has  not 
often  been  distinctly  formulated,  but  it  accounts  for  more  than 
one  instance  of  what  may  seem  an  anomalous  exercise  of  jurisdic- 
tion. 

To  understand  the  bearing  of  this  corollary,  let  us  contrast  the 
effect  of  a  judgment  given  by  an  English  Court  as  regards  the 
possession  of  land  in  England  with  a  judgment  by  an  English 
Court  divorcing  a  husband  and  wife. 

The  judgment  giving  possession  to  .^  of  land  in  London  is  as 
effective  as  the  judgment  of  any  Court,  or  the  decree  of  any  sover- 
eign, can  by  possibility  be  made.  A  or  his  representative  may, 
and  will,  be  put  into  occupation  of  the  land  by  the  servants  of  the 
Court,  and  will  not  need  for  the  enjoyment  of  his  right  as  land- 
owner the  aid  of  any  foreign  tribunal.  But  if  an  English  Court 
declares  A  divorced  from  J/,  the  most  that  such  judgment  effects 
is  that  in  England  the  parties  have  the  rights  of  unmarried  per- 
sons. The  judgment  cannot,  of  itself,  secure  that  A  or  M  shall 
be  treated  as  unmarried  in  France  or  Italy,  and  conversely  no 
sentence  of  divorce  delivered  in  France  can,  of  itself,  secure  that 
the  divorced  parties  shall  be  treated  as  unmarried  in  England. 
Now  the  value  of  a  sentence  of  divorce,  given,  e.  ^.,  in  England, 
depends  upon  the  connection  of  the  parties  with  England.  If 
they  belong  to  that  country,  if  they  habitually  reside  there,  if  it  is 
their  home  or,  in  technical  language,  their  domicil,  then  the  Eng- 
lish sentence  of  divorce  is  as  effective  as  the  sentence  of  the 
Courts  of  any  one  country  can  be.  It  gives  A  and  M  the  status 
of  unmarried  people  in  the  country  to  which  they  belong,  that  is 
to  say,  in  the  country  where  it  is,  both  to  them  and  to  the  coun- 
try itself,  of  most  importance  that  their  status  as  married  or  un- 
married persons  should  be  fixed.  If,  on  the  other  hand,  A  and 
M  are'  domiciled,  say,  in  New  York,  the  English  sentence  of 
divorce  is,  comparatively  speaking,  ineffective.  Hence  the  rule 
that  the  Courts  of  a  person's  domicil  have  at  any  rate  jurisdiction, 
if  not  exclusive  jurisdiction,  in  matters  of  divorce ;  ^  and  the  same 
principle  is,  we  shall  find,  applicable  not  only  to  all  judgments 

^  See  chap.  yii.  and  chap,  ziv.,  post. 
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affecting  status,  but  also  to  jurisdiction  in  matters  of  succession  to 
movable  property.^ 

General  Principle  No,  IV.  —  The  sovereign  of  a 
country,  acting  through  the  Courts  thereof,  has  a  right  to 
exercise  jurisdiction  over  any  person  who  voluntarily  sub- 
mits to  his  jurisdiction,^  or,  in  other  words,  the  Courts  of  a 
country  are  Courts  of  competent  jurisdiction  over  any  per- 
son who  voluntarily  submits  to  their  jurisdiction. 

This  principle  may  be  called  the  **  principle  of  submission,"  or, 
from  another  point  of  view,  the  ''  test  or  criterion  of  submission." 
It  applies  to  every  kind  of  civil  jurisdiction.  It  amounts  to  this, 
that  a  person  who  voluntarily  agrees,  either  by  act  or  word,  to  be 
bound  by  the  judgment  of  a  given  Court  or  Courts  has  no  right 
to  deny  the  obligation  of  the  judgment  as  against  himself. 

To  a  certain  extent  Principle  No.  IV.  may  be  treated  as  an 
application,  or  result,  of  Principle  No.  III.  A  person  who  agrees 
to  be  bound  by  the  judgment  of  a  Court,  e.  g.^  by  appearing  as 
defendant,  does  often  by  this  mere  fact  give  the  Court  the  means 
of  making  its  judgment  effective  against  him.  Still  the  principle 
of  submission  is,  it  must  be  admitted,  often  based  upon  grounds 
different  from  the  principle  of  effectiveness.  It  is  rather  a  por- 
tion, or  development,  of  the  rule  that  a  person  is  bound  by  his 
contracts.  Submission,  it  should  be  noticed,  may  take  place  in 
various  ways,  e.  ^.,  by  a  party  suing  as  plaintiff,  by  his  voluntarily 
appearing  as  defendant,  or  by  his  having  made  it  a  part  of  an  ex- 
press or  implied  contract  that  he  will,  if  certain  questions  arise, 
allow  them  to  be  referred  for  decision  to  the  Courts  of  a  given 
country.* 

Though  General  Principles  Nos.  III.  and  IV.  are  (it  is  sub- 
mitted) sound,  their  truth  cannot  be   dogmatically  laid  down.  ' 
The  doctrine  they  involve  as  to  the  criteria  of  jurisdiction  under- 
lies, it  is  contended,  both  the  practice  of  our  Courts  and  judg- 
ments or  arguments  which  have  met  with  general  approval     But 

^  See  chap,  xv.,  Rules  86,  87,  post 

^  See  chap,  iv.,  Rule  42,  and  chap,  zii..  Rule  80,  post, 

*  Schibshy  y.  Westenholz,  1870,  L.  R.  6  Q.  B.  155  ;  Copin  ▼.  Adanaon,  1875, 
1  Ex.  D.  (C.  A.)  17. 

With  the  principle  of  submission,  which  applies  more  or  less  to  all  actions, 
we  need  concern  onrselves  but  slightly.  The  main  point  to  which  attention 
should  be  directed  is  the  extent  to  which  the  principle  of  effectiveness  applies 
to  different  kinds  of  jurisdiction. 
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it  cannot  in  the  exact  form  in  which  it  is  here  presented  claim  the 
direct  sanction  of  English  judges  or  of  English  text -writers. 
Hence  arises  the  necessity  for  justifying  this  doctrine  or  theory. 
Its  defence  rests  on  a  twofold  process :  first,^  the  proof  that  the 
criteria  or  tests  suggested  apply,  though  not  always  with  equal 
deamess,  to  the  different  kinds  of  jurisdiction  which  the  High 
Court  either  itself  exercises  or  concedes  to  foreign  tribunals; 
and,  secondly,^  the  examination  of  the  objections  which  apparently, 
at  any  rate,  lie  against  the  validity  of  the  doctrine  and  of  the 
General  Principles  in  which  it  is  expressed. 

Let  us  then  first  examine  the  application  of  the  principles  or 
criteria  of  jurisdiction  to  different  kinds  of  actions. 

(1)  Actions  in  rem.^  —  In  such  actions  jurisdiction  admittedly 
depends  primarily  upon  the  res^  e.  g.y  the  ship,  being  within  the 
control  of  the  Court  adjudicating  upon  the  title  thereto,  or  in 
strictness  within  the  control  of  the  sovereign  under  whose  authority 
the  Court  acts.^ 

In  other  words,  the  admitted  rule  as  to  judgments  in  rem  is  a 
direct  and  obvious  application  of  the  principle  of  effectiveness, 
and  the  same  remark  applies  to  jurisdiction  in  respect  of  immov- 
ables, or  land,  situate  in  a  given  territory.^  Whenever,  indeed, 
a  Court  is  applied  to,  as,  for  example,  in  the  old  action  of  eject- 
ment, for  the  purpose  of  obtaining  from  it  possession  of  land,  or  a 
determination  of  the  right  to  the  ownership  of  land,  the  proceed- 
ing is  in  substance,  though  it  may  not  be  in  form,  an  action  in 
rem* 

(2)  Actions  with  regard  to  divorce  and  status.^  —  Jurisdiction 
in  i-egard  to  divorce  in  general  depends,  according  to  English  law, 
upon  the  domicil  of  the  married  persons,  one  of  whom  seeks  a 
dissolution  of  the  marriage,  i.  6.,  upon  the  domicil  of  the  husband. 
The  Courts  of  the  domicil  do  possess,  and  the  Courts  of  any  other 
country,  speaking  generally,  do  not  possess,  jurisdiction  to  grant 
divorce. 

No  doubt  there  is  a  great  deal  which  is  artificial  in  the  rules  for 
determinmg  a  person's  domicU.7    A  man,  and  stiU  more  often  a 

'  See  p.  43  to  p.  48,  post. 
'  See  p.  48  to  p.  66,  post. 

*  See  cbap.  vi.  and  chap,  ziii.,  post, 

4  See  Story,  8.  592,  and  Castrique  v.  /mne,  1870,  L.  R.  4  H.  L.  414,  428, 429, 
language  of  Blackbum,  J.  Compare  also  chap,  xiii.,  Role  82  and  comment 
thereon,  post, 

^  See  Story f  ss.  589-591,  and  Rose  v.  Himely,  4  Cranch,  269,  270.  See  chap. 
IT.,  Roles  39,  43  ;  chap,  zi..  Rule  78 ;  chap,  ziii.,  Rule  82,  post, 

*  See  chap.  tH.  and  chap,  ziv.,  post, 
^  See  chap,  ii.,  post. 
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woman,  may  be  legally  held  to  have  his  or  her  home  in  a  country 
where  he  or  she  does  not  live,  and,  it  may  be,  never  has  lived. 
Hence  there  is  an  apparent  unreality  about  the  rule  which  bases  a 
Court's  authority  to  dissolve  a  marriage  upon  the  domicil  of  the 
parties.  Still,  in  the  vast  majority  of  cases,  a  person's  domicil  is 
his  actual  home ;  it  is  the  country  where  he,  in  fact,  lives.  Hence, 
far  more  often  than  not,  a  divorce  granted  by  a  Court  of  a  per- 
son's domicil  is  the  most  effective  sentence  of  divorce  which  can  be 
attainable.  The  practice,  therefore,  of  the  English  Courts  in  this 
matter  is  a  distinct  application  of  the  principle  of  effectiveness 
combined  with  the  corollary  thereto.  To  this  we  must  add  the 
consideration  that,  in  questions  concerning  divorce  and  status  gen- 
erally, it  is  of  practical  importance  that  the  Courts  of  some  one 
country  should  have  exclusive  jurisdiction.  We  can  therefore  see 
why  it  is  that,  assuming  the  validity  of  the  English  doctrine  of  a 
man's  belonging  to  the  country  where  he  is  domiciled,  the  Courts 
of  the  domicil  at  the  time  when  the  proceedings  for  divorce  are 
taken  not  only  have  jurisdiction,  but,  subject  to  very  limited  ex- 
ceptions, have,  accoi*ding  to  English  law,  exclusive  jurisdiction  in 
the  matter.  The  same  remark  applies,  speaking  in  broad  terms, 
to  all  actions  with  regard  to  status.  We  can  also  see  how  it  comes 
to  pass  that  English  Courts  treat  other  circumstances,  such,  for 
example,  as  the  domicil  of  the  parties  at  the  time  of  the  marriage, 
the  place  of  the  marriage,  or  the  place  where  the  offence  giving  rise 
to  divorce  is  committed,  as  immaterial  in  respect  of  jurisdiction. 
These  circumstances  have  nothing  to  do  with  the  effectiveness  of 
the  sentence  of  divorce. 

(3)  Actions  vyith  Reference  to  Succession}  —  The  Courts  of  a 
deceased  person's  domicil  are  admittedly  Courts  of  competent  ju- 
risdiction to  determine  the  devolution,  whether  by  will  or  other- 
wise, of  the  movable  property  left  by  the  deceased.  Here  again 
we  have  a  clear  application  of  the  principle  of  effectiveness. 

A  person  belongs,  according  to  the  view  of  English  judges, 
to  the  country  where  he  is  domiciled ;  it  is  there  that  he  lives,  it 
is  there,  in  the  main,  that,  speaking  very  generally,  his  movable 
property  will  be  found  situate.  If  it  be  desirable,  as  would  be 
generally  admitted,  that  the  succession  to  the  whole  of  his  mov- 
able estate  should  be  determined  by  some  one  law,  then  that  law 
must  be  the  law  of  the  country  to  which  he  belongs,  i.  6.,  where 
he  dies  domiciled.  Hence  the  Courts  of  a  deceased's  domicil 
should  certainly  be  held  Courts  of  competent  jurisdiction  in  regard 
to  succession  to  movables.     Whether  they  ought  to  be  held  to  be 

^  See  chap.  ix.  and  chap,  xv.,  /k»<. 
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Courts  of  exclusive  jurisdiction  is  a  somewhat  different  matter, 
with  which  it  will  be  convenient  to  deal  in  considering  the  objec- 
tions to  the  doctrine  that  jurisdiction  is  based  in  the  main  on  our 
two  principles.! 

(4)  Actions  in  Personam? —  This  is  the  class  of  actions  which 
presents  most  diflficulty  to  a  student  bent  on  ascertaining  the 
theory  of  jurisdiction  upheld  by  the  High  Court.  One  reason  of 
this  is  that  the  Court  almost  admittedly  claims  for  itself  a  juris- 
diction more  extensive  than  it  would  concede  to  foreign  tribu- 
nals.^ Another  reason  is  that  the  judges  of  the  High  Court  can 
hardly  be  said  to  have  propounded  any  one  guiding  principle  as 
to  jurisdiction  in  personam^  or  rather,  as  we  shall  show  later,  the 
single  principle  which  has  been  judicially  put  forward,  with  more 
or  less  authority,^  derives  its  real  meaning  from  the  instances  and 
illustrations  of  it.  For  guidance  as  to  the  jurisdiction  claimed  by 
the  Court  itself  we  must  look  partly  to  the  practice  (independently 
of  Acts  of  Parliament)  of  the  old  Courts  of  Common  Law  and  of 
Equity,  partly  to  a  list  of  the  instances  in  which  the  jurisdiction 
of  the  High  Court  has  received  statutable  extension.^  For  guid- 
ance as  to  the  jurisdiction  conceded  to  foreign  tribunals  by  the 
High  Court  we  must  look  to  the,  more  or  less,  authoritative  enu- 
meration of  the  cases  wherein  the  judgment  of  a  foreign  Court  is 
to  be  held  prima  fade  binding,  as  being  delivered  by  a  Coiurt  of 
competent  jurisdiction.^  This  list,  however,  does  not  profess  to 
be  exhaustive,  nor,  except  in  so  far  as  it  may  be  confirmed  by  re- 
ported decisions,  is  it  of  undisputed  authority.  Our  right  course 
is  to  take  the  instances  in  which  the  High  Court  apparently  ex- 
ercises, or  concedes,  jurisdiction,  and  show  that  many  of  them 
hold  good  in  principle  when  tested  by  our  criteria. 

The  High  Court  exercises  jurisdiction  in  personam  both  where 
the  defendant  is,  and  often  where  the  defendant  is  not,  in  Eng- 
land at  the  time  of  the  commencement  of  an  action. 

Firsts  —  where  the  defendant  is  in  England.  The  High 
Court,  or  rather  the  Courts  of  Common  I^w  and  of  Equity, 
which  for  our  present  purpose  make  it  up,  have  always  claimed 
jurisdiction  in  personam  over  a  defendant  in  virtue  of  the  service 
upon  him  of  the  king's  writ,  and  as  the  writ  can  be  served  upon 

1  See  pp.  50,  51,  post. 

*  See  chap.  ▼.  and  cbap.  zii.,  pogt, 

*  See  SchMby  ▼.  WestenhoU,  1870,  L.  R.  6  Q.  B.  155, 159. 
^  Dnd. 

»  Rules  of  Court,  1883,  Ord.  XL  r.  1. 

*  Sehibfhy  T.  Westenholz,  1870,  L.  R.  6  Q.  h.  155  ;  RoutOian  v.  RouiiUorh 
1880, 14  Ch.  D.  351. 
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aiij  one  in  England,  and  cannot,  except  under  statute,  be  served 
upon  any  one  out  of  England,  this  has  been  in  effect  a  claim  to 
.jurisdiction  based  on  the  presence  of  a  defendant  in  England. 
But  such  jurisdiction,  though  originating  in  technical  rules  of 
practice,  is  in  reality  based  upon  the  principle  of  effectiveness. 
Whenever  the  King  of  England  could  serve  a  defendant  in  Eng- 
land with  the  royal  writ,  or  command,  the  King  could,  if  he 
chose,  make  his  judgment  effective  against  the  defendant.^ 

Secondly^  —  where  the  defendant  is  not  in  England.  The 
Courts  of  Common  Law  and  of  Equity  have  never  till  recent 
times  claimed  or  exercised,  at  any  rate  directly,  jurisdiction  over 
a  defendant  who  was  not  in  England  at  the  time  for  the  service 
of  the  writ.  The  test,  therefore,  of  effectiveness  has  till  recently 
at  any  rate  held  good  in  its  negative,  no  less  than  in  its  positive, 
aspect. 

The  Courts  of  Common  Law  and  of  Equity  have  further 
always  exercised  jurisdiction  over  a  defendant  who  appeared  to, 
or  a  plaintiff  who  brought,  an  action  or  suit.  This  again  is  in 
strict  conformity  with  the  principle  or  test  of  submission. 

But  the  High  Court  now,  under  statutable  powers,^  exercises 
jurisdiction  in  several  cases  in  which  the  defendant  is  not  in  Eng- 
land, and  cannot  therefore  be  served  with  a  writ  in  England.  In 
dealing  with  this  matter  we  may  dismiss  from  consideration  all 
actions  which  directly  or  indirectly  concern  land  in  England  ;  ^ 
they  are  in  reality,  though  not  in  form,  actions  in  rem,  and  the 
jurisdiction  of  the  Court  clearly  stands  the  criterion  of  effective- 
ness. Two  of  the  other  instances  in  which  the  jurisdiction  of  the 
Court  is  exercised  are :  where  relief  is  sought  against  a  person 
domiciled,  or  ordinarily  resident,  in  England ;  ^  and  next,  wher- 
ever any  injunction  is  sought  as  to  anything  to  be  done  in  Eng- 
land, or  any  nuisance  in  England  is  sought  to  be  prevented  or 
removed.^ 

Here  again  there  is  no  substantial  difficulty  in  applying  the 
principle  of  effectiveness.  The  first  of  these  instances  is  little 
more  than  an  extension  of  the  rule  that  a  defendant  who  is  pres- 
ent in  England  is  liable  to  the  jurisdiction  of  the  Court.     A  per- 

^  See  as  to  process  3  Blackstone,  cap.  ziz.  pp.  279-292,  and  note  particularly 
as  to  the  different  modes  of  compelling  appearance,  First  Report  of  CommiS' 
sioners/or  Inquiring  into  the  Process,  etc,,  of  Pleading  m  the  Supreme  Courts  of 
Common  Law,  1851,  pp.  4-7. 

>  See  Rules  of  Court,  1883,  Ord.  XL  r.  1. 

«  Ibid.,  T.  1  (a),  (b). 

*  Ibid.,  r.  1  (c). 

•  Ibid,,  r.  1  (f). 
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son  who  is  domiciled,  or  is  ordinarily  resident,  in  a  country  is  a 
person  against  whom  a  judgment  can,  if  not  always  yet  more  often 
than  not,  be  rendered  effective.  Something  indeed  may  be  said 
against  the  admission  of  domicil  as  a  ground  of  jurisdiction  in 
personam^  and  this  point  will  be  considered  in  due  course.^  The 
second  of  these  instances  clearly  stands  the  criterion  of  effective- 
ness. When  an  injunction  is  applied  for  against  something 
done  or  to  be  done  in  England,  the  Court  is  clearly  asked  to  ex- 
ercise precisely  the  powers  which  English  Courts,  and  no  others, 
can  effectively  exert. 

No  doubt  the  High  Court  does  exercise  jurisdiction  in  cases 
which  do  not,  obviously  at  least,  come  within  either  the  principle 
of  effectiveness  or  the  principle  of  submission,  and  the  existence 
of  these  cases  ^  is  an  objection  to  the  soundness  of  the  doctrine 
propounded  in  this  Introduction.  The  force  of  this  objection  will 
receive  consideration  in  its  proper  place.  Meanwhile  all  that  need 
here  be  insisted  upon  is  that  the  jurisdiction  in  personam  of  the 
High  Court,  in  so  far  as  it  is  original  and  independent  of  statute, 
rests  almost  entirely  upon  one  or  other  of  our  two  principles  of 
jurisdiction,  and,  in  so  far  as  it  is  statutable,  is  to  a  very  great 
extent  based  on  the  principle  of  effectiveness. 

The  High  Court  certainly,  or  all  but  certainly,  concedes  juris- 
diction to  the  Courts  of  a  foreign  country  in  the  following 
cases  :^ — 

(])  Where  the  defendant  is  at  the  time  of  the  action  being 
brought  resident  [present  ?]  in  the  foreign  country. 

(ii)  Where  the  defendant  is  at  the  time  of  the  judgment  being 
delivered  a  subject  of  the  sovereign  of  the  foreign  country. 

(iii)  Where  the  party  who  objects  to  the  jurisdiction  has  by  his 
conduct  precluded  himself  from  objecting  to  the  jurisdiction  of 
the  foreign  Court.* 

These  are  the  sole  instances  in  which  it  is  in  any  degree  certain 
that  our  judges  concede  jurisdiction  in  personam  to  the  Courts  of 
a  foreign  country,  and  some  doubt  may  even  be  entertained 
whether  jurisdiction  would  always  be  conceded  solely  on  account 
of  the  defendant's  allegiance.^ 

^  See  p.  49,  post, 

*  R  S.  C.  Ord.  XI.  r.  1  (e),  (g)  ;  and  compare  Ord.  XVL  r.  48. 

«  Schibshy  ▼.  Westenhok,  1870,  L.  R.  6  Q.  B.  156  ;  RotuiUon  v.  RtmiUfm, 
1880, 14  Ch.  D.  351.    See  chap,  xii.,  post 

*  im. 

*  Douglas  ▼.  Forrest^  1828,  4  Bing.  686,  is  the  only  oaae  known  to  me  which 
comes  near  to  a  decision  that  allegiance  is  a  basis  of  jurisdiction.  There  are, 
of  coarse,  dicta  in  Schibsby  y.  WestenhoUy  Rousillon  v.  Rousillon,  axai  perhaps 
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Now,  of  these  instances,  cases  i.  and  ii.  clearly  come  within  the 
principle  of  effectiveness,  whilst  case  iii.  is  nothing  but  the  appli- 
cation, or  rather  the  expression,  of  the  principle  of  submission. 

Let  us  next  consider  the  objections  which  may  fairly  be  brought 
against  the  validity  of  the  proposed  criteria  of  jurisdiction.  Our 
theory  of  jurisdiction  is  open  to  objections  of  two  different  kinds. 

First  objection.  —  English  judges,  it  may  be  urged,  have  main- 
tained a  different  doctrine,  for  they  have  based  the  jurisdiction  of 
a  sovereign,  when  a<;ting  as  judge,  not  on  his  power  to  enforce  his 
judgments,  but  on  the  '^duty^'  of  the  person  affected  thereby 
(speaking  generally  the  defendant),  to  obey  them. 

That  the  judges  have  used  language  which  apparently  supports 
this  objection  is  true.  "  We  think,"  say  the  Court  of  Queen's 
Bench,  ^^  that  the  judgment  of  a  Court  of  competent  jurisdiction 
^'  over  the  defendant  imposes  a  duty  or  obligation  on  the  defendant 
*'  to  pay  the  sum  for  which  judgment  is  given,  which  the  Courts  in 
*^  this  country  are  bound  to  enforce ;  and  consequently  that  any- 
^^  thing  which  negatives  that  duty,  or  forms  a  legal  excuse  for  not 
**  performing  it,  is  a  defence  to  the  action."  ^ 

The  answer  to  this  objection  is  that  the  doctrine  judicially  laid 
down  does  not  in  any  way  contradict  the  principle  here  contended 
for.  The  language  of  Baron  Parke,  adopted  by  the  Court  of 
Queen's  Bench  in  the  passage  just  cited,  is,  whei^  taken  alone,  too 
vague  to  afford  a  test  of  jurisdiction.  The  term  ''  duty  "  cannot 
be  used  in  its  ethical  sense.  The  moral  obligation  of  a  defend- 
ant, Xj  to  obey  the  judgment  of  an  Italian  Court,  ordering  him 
to  pay  £20  to  A^  depends  on  many  considerations  which  Courts 
of  law,  not  being  Courts  of  casuistry,  do  not  attempt  to  touch, 
and,  above  all,  on  the  very  matter  which,  in  an  action  on  a  judg^ 
ment,  cannot  be  discussed  at  all,  namely,  whether  X  does  or 
does  not,  in  fact,  owe  £20  to  -4.  A  "  duty  "  from  a  legal  point 
of  view  is  the  correlative  to  a  ^^  right,"  and  the  question,  therefore, 
whether  ^  is  under  a  legal  duty  to  obey  the  judgment  of  the 
Italian  Court  is  identical  with  the  inquiry  wheliier  the  King  of 
Italy,  acting  through  his  Courts,  has  a  right  to  command  A  to 
pay  ^£20?  That  this  is  so  is  admitted  by  the  very  judgment 
which  treats  the  ''  duty  "  of  the  defendant  as  a  criterion  by  which 

elsewhere,  to  the  effect  that  the  Courts  of  a  conotry  have  jnrisdictioii  over 
a  defendant  who  at  the  time  when  the  judgment  is  given  is  a  subject  of  the 
sovereign  thereof. 

I  Schibsby  T.  Westenkolz,  1870,  L.  R.  6  Q.  B.  156, 159,  per  Curiam,  See 
RusseU  V.  Smyth,  1842,  9  M.  &  W.  819 ;  WiUiam  y.  Jomb,  1845, 13  M.  &  W. 
628,633. 
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to  determine  the  competence  of  a  foreign  Court.^  We  are  forced, 
then,  to  ask,  when  has  a  given  sovereign,  e.  ^.,  the  King  of  Italy, 
the  ^^  right "  to  issue  commands  to  Xf  This  is  the  problem  to  be 
solved.  Our  criteria  are  an  attempt  to  solve  it.  The  validity 
of  a  solution  cannot  be  affected,  one  way  or  the  other,  by  stat- 
ing the  problem  which  the  solution  is  intended  to  answer.  The 
Court  of  Queen's  Bench  does  not  in  fact  really  rely  upon  the 
vague  principle  that  the  validity  of  a  foreign  judgment  depends 
on  the  duty  of  a  defendant  to  obey  it.  What  the  judges  really 
do  is  to  enumerate  the  circumstances  under  which  this  duty  arises, 
and  to  show  that,  in  the  particular  case,  none  of  the  conditions, 
which  create  a  duty  on  the  part  of  a  defendant  to  obey,  or  the 
right  on  the  part  of  a  sovereign  to  issue,  a  judgment  against  him, 
exist.  The  important  thing,  therefore,  to  ascertain  is  whether  the 
principle  of  effectiveness  and  the  principle  of  submission  do,  or 
do  not,  include  all  the  conditions  under  which,  according  to  the 
judgment  of  the  Court  of  Queen's  Bench,  a  person  is  bound,  or 
is  under  a  duty  to  obey,  the  commands  of  a  sovereign. 

Here  we  come  across  another  and  much  more  serious  objection 
to  the  positions  which  I  am  concerned  to  defend. 

Second  objection.  —  The  High  Court,  it  may  be  urged,  claims 
or  concedes  jurisdiction  under  circumstances  which  cannot  be 
covered  by  either  of  our  principles  of  jurisdiction. 

The  validity  of  this  criticism  can  be  determined  only  by  ex- 
amining the  cases  of  the  exercise  of  jurisdiction  which,  apparently 
at  least,  fall  within  neither  the  principle  of  effectiveness  nor  the 
principle  of  submission. 

These  anomalous  or  exceptional  cases  may  be  brought  under 
the  following  heads,  to  some  of  which  reference  has  already  been 
made  in  the  foregoing  pages. 

(1)  Jurisdiction  founded  upon  domicil  or  ordinary  residence? 
—  That  a  person  should  be  bound  by  a  judgment  because  he  is 
domiciled  in  the  country  where  the  Court  delivering  judgment 
has  authority  is,  it  must  be  admitted,  to  a  certain  degree  an 
anomaly. 

In  actions  having  reference  to  status  this  anomaly  may,  as 
idready  suggested,  be  without  great  difficulty  accounted  for.  The 
Courts  of  a  man's  domicil  can  give  a  more  effective  judgment  with 
r^ard  to  his  status,  e.  ^.,  on  the  question  whether  he  is  to  be  held 
legitimate  or  not,  than  the  Courts  of  any  other  country.  That 
jurisdiction  should,  therefore,  in  this  case  depend  upon  domicil, 

1  SchSniby  v.  WestenhoU,  1870,  L.  R.  6  Q.  B.  155, 160,  161. 
*  See  cbap.  v..  Rule  46,  Exception  3,  past 
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is  in  conformity  with  the  principle  of  effectiveness  and  the  corol- 
lary thereto. 

That  domicil  should  be  the  test  of  jurisdiction  in  matters  of  suc- 
cession to  movable  property  admits  also  of  explanation.  It  is 
true  that,  if  each  piece  of  property  be  looked  at  separately,  juris- 
diction ought  to  belong,  not  to  the  Courts  of  the  deceased's  domi- 
cil, but  to  the  Courts  of  the  country  where  each  piece  of  property 
is  situate  at  the  time  of  his  death,  for  it  is  clear  that  it  is  the 
Courts  of  the  situs  which  can  give  the  most  effective  judgment 
with  regard  to  the  possession  of  property  situate  within  a  given 
territory.  But  if  it  be  convenient,  as  it  certainly  is,  that  the 
Courts  and  the  law  of  some  one  country  should  determine  the  suc- 
cession to  the  whole  of  a  deceased's  movable  property,  then  it  is  in 
accordance  with  the  principle  of  effectiveness  that  jurisdiction 
should  belong  to  the  Courts  of  the  deceased's  domicil. 

From  the  fact  however,  that  in  matters  of  succession  the  power 
of  giving  an  effective  judgment  belongs  rather  to  the  Courts  of 
the  sittLs  than  to  the  Courts  of  the  domicil,  flow  some  noteworthy 
results. 

In  the  first  place  succession  to  land  is  determined  by  the  Courts 
of  the  country  where  the  land  is  situate.^ 

In  the  second  place,  in  countries  such  as  England,  where  a  dis- 
tinct difference  is  drawn  between  the  administration  of  and  the 
beneficial  succession  to  movables,  every  matter  connected  with 
administration  is  within  the  jurisdiction  of  the  Courts  of  the  coun- 
try where  any  articles  of  a  deceased's  movable  property  are  locally 
situate.^  T.,  an  intestate,  for  example,  dies  domiciled  in  Portugal, 
leaving  goods,  money,  etc.,  in  England.  The  Portuguese  Courts 
indeed  are  Courts  of  competent  jurisdiction  to  determine  whether 
Ay  T's  natural  son,  is  or  is  not  entitled  to  succeed  to  such  part 
of  T's  money  and  goods  as  may  remain  after  the  due  administra- 
tion of  T's  property  in  England,  e.  ^.,  the  payment  of  his  debts 
there,  and  the  decision  of  the  Portuguese  Courts  in  the  matter  of 
^'s  claim  to  succeed  will  be  taken  as  conclusive  by  English 
Courts.^  But  it  is  to  the  English  Courts,  or  to  persons  acting 
under  their  authority,  that  belongs  the  right  and  duty  of  adminis- 
tration. They  are  in  this  matter  the  Courts  of  competent^  and 
exclusive  jurisdiction. 

^  Story,  B.  591 ;  Rales  39,  43,  78,  82,  past. 
'  See  chap,  ix.,  Rale  62,  post. 
•  Doglimi  v.  Crispin,  1866,  L.  R.  1  H.  L.  301. 

«  Compare  Enohin  v.  Wylie,  1862, 10  H.  L.  C.  1,  with  Evmg  v.  Orr  Ewmg^ 
1883,  9  App.  Cas.  34 ;  1885, 10  App.  Cas.  453. 
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In  the  third  place,  though,  as  regards  beneficial  succession  to 
movables,  the  Courts  of  the  deceased's  domicil  are  Courts  of  com- 
petent jurisdiction,  they  are  not  Courts  of  exclusively  competent 
jurisdiction.  Thus,  though  to  follow  out  our  supposed  case  of  a 
Portuguese  dying  domiciled  in  Portugal,  and  leaving  movables  in 
England,  the  Portuguese  Courts  are  competent  to  determine 
whether  A  has  a  right  to  succeed  beneficially  to  T,  yet  the  right 
and  duty  of  the  English  Court  in  ''  administering  the  property, 
supposing  a  suit  to  be  instituted  for  its  administration,  is  to 
ascertain  who,  by  the  law  of  the  domicil,  are  entitled  [to  succeed 
to  T's  property]  and,  that  being  ascertained,  to  distribute  the 
property  accordingly.  The  duty  of  administration  is  to  be  dis- 
charged by  the  Courts  of  this  country,  though  in  the  performance 
of  that  duty  they  will  be  guided  by  the  law  of  the  domicil,"  ^  and 
will  follow  any  decision  given  in  the  matter,  e.  ^.,  as  to  the  right 
of  an  illegitimate  son  to  succeed,  by  the  Courts  of  the  domicil.^ 
The  admitted  rules,  in  short,  as  to  jurisdiction  in  matters  of  suc- 
cession, arise  not  from  any  opposition  to  the  principle  of  effective- 
ness, but  from  a  question  how  best  to  apply  it  to  the  matter  in 
hand.  Look  at  the  property  of  a  deceased  as  a  whole,  and  the 
Courts  of  the  country  to  which  he  belongs  (i,  6.,  according  to  Eng- 
lish law,  of  his  domicil)  will  appear  to  be  in  general  the  tribunals 
most  capable  of  giving  an  effective  judgment  with  regard  to  it. 
Look,  however,  at  his  movable  property,  not  as  a  whole,  but  as 
consisting  of  separate  movables,  and  then  it  will  appear  that  the 
Courts  of  a  country  where  each  movable  is  situate  are  the  tri- 
bunals  capable  of  giving  the  most  effective  judgment  with  regard 
to  such  movable.  Whatever  be  the  most  proper  application  of 
the  principle  of  effectiveness,  the  very  difficulties  felt  by  the 
Courts  in  applying  it  show  that  it  is  the  principle  by  which  they 
are  guided  in  matters  of  succession. 

Why,  however,  should  domicil  be  a  foundation  of  jurisdiction 
in  personal  actions  ? 

The  answer  apparently  is  that,  until  recently,  it  never  has  been, 
according  to  English  law,  a  ground  for  jurisdiction.  That  it  has 
recently  been  treated  as  such  must  be  attributed,  either  to  the 
habit  of  resting  jurisdiction  on  domicil  in  matters  of  status  and 
of  succession,  or  to  the  fact  that,  when  a  man  is  ^^  domiciled  "  or 
"ordinarily  resident"  in  a  country,  the  Courts  of  that  country 

^  Enokin  v.  Wylie,  1862,  10  H.  L.  C.  13,  per  Lord  Crantoorth,  cited  with 
approval  in  Ewing  v.  Orr  Etoing,  1885, 10  App.  Cas.  453^  503,  per  Lord  Sel- 
home. 

'  Dogiiani  ▼.  Crispin,  1866,  L.  R.  1  H.  L.  301. 
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can,  if  not  always,  yet  frequently,  make  a  judgment  against  him 
effective,  with  which  fact  is  combined  the  consideration  that  a 
man  who  has  his  domicil  or  ordinary  residence,  e,  ^.,  in  England, 
may  perhaps  be  taken  to  submit  to  the  jurisdiction  of  the  Englbh 
Courts.  However  this  may  be,  the  admission  ought  to  be  made 
that,  as  regards  actions  in  personam^  it  is  something  of  an  anom- 
aly that  domicil  should  be  made  a  ground  of  jurisdiction. 

(2)  Jurisdiction  founded  on  place  of  obligation}  —  It  is  some- 
times asserted  that  the  High  Court  recognises  the  jurisdiction  of 
the  forum  ohligationia^  that  is,  of  the  Courts  of  the  country 
where  an  obligation  is  incurred,  or,  in  the  terms  of  English  law, 
a  cause  of  action  has  arisen.^  For  this  assertion,  however,  if 
made  in  its  full  breadth,  no  decisive  authority  can  be  cited. 
Neither  at  Common  Law  nor  in  Equity  did  the  vnere  fact  of  a 
tort  having  been  committed,  or  of  a  contract  having  been  made 
or  broken,  in  England,  give  the  Courts  jurisdiction  over  a  defend- 
ant not  present  in  England,  and  there  is  no  reason  to  suppose 
that  the  English  Courts  have  ever  conceded  to  foreign  tribunals 
authority  more  extensive  than  that  which  the  English  Courts 
claimed  for  themselves.  At  the  present  moment,  moreover,  not 
only  is  there  nothing  to  show  that  the  commission  of  a  tort,^ 
whether  in  England  or  in  a  foreign  country,  is  held  by  our  judges 
to  give  jurisdiction  in  respect  of  the  wrong  to  the  Courts  of  the 
country  where  the  wrong  is  committed ;  but  there  is  some,  though 
not  decisive,  authority  for  the  assertion  that  they  do  not  recog- 
nise such  a  ground  of  jurisdiction.^ 

The  Common  Law  Procedure  Act,  1852,  ss.  18, 19,  indeed  gave 
the  Common  Law  Courts  jurisdiction  (which  the  judges  them- 
selves thought  in  principle  hardly  defensible)  ^  over  a  defendant 
not  present  in  England,  when  either  the  cause  of  action  arose  in 
England  or  depended  upon  the  breach  of  a  contract  made  in  Eng- 
land,^ and  the  High  Court  'now  claims  jurisdiction  in  personam 

^  See  chap,  v.,  Rule  46,  Exception  5,  and  compare  chap,  xii.,  Rules  80,  81, 
post, 

3  See  Schibsby  y.  Westenholz,  1870,  L.  R.  6  Q.  B.  155, 161,  compared  with 
Westlake,  3rd  ed.,  pp.  345, 346,  and  Rules  of  Court,  1883,  Ord.  XL  r.  1  (e). 

*  See  Companhia  de  Mocambique  y.  British  South  Africa  Co.  [1892]  2  Q.  B. 
(C.  A.)  358,  413,  judgment  of  Fry,  L.  J. 

«  Sirdar  Gurdyal  Singh  y.  Rajah  of  FaridkoU,  [1894]  A.  C.  670.    Compare 
chap,  xii..  Rule  81,  post, 
ft  Schibsby  Y.  WestenhoU,  1870,  L.  R.  6  Q.  B.  155. 

•  C.  L.  P.  Act,  1852,  s.  18.  And  see  Jackson  y.  SpittaU,  1870,  L.  R  5  C.  P. 
542  ;  Durham  y.  Spence,  1870,  L.  R.  6  Ex.  46 ;  AUhusen  y.  Malgarefo,  1868, 
L.  R.  3  Q.  B.  340. 
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over  an  absent  defendant  when  the  action  is  founded  on  a  breach 
in  England  of  any  contract,  wherever  made,  which,  according  to 
the  terms  thereof,  ought  to  be  performed  in  England.^  Whether 
the  High  Court  would  concede  an  analogous  jurisdiction  to  for- 
eign tribunals  is  a  point  on  which  no  certain  opinion  can  be 
pronounced,  whilst  authority  can  be  cited  ^  for  the  proposition 
that  the  mere  circumstance  of  a  contract  having  been  made  in  a 
foreign  country  does  not  give  jurisdiction  to  the  Courts  thereof. 
Assume,  however,  that  the  High  Court  holds  that  foreign  Courts 
can  exercise  any  jurisdiction  which  it  claims  for  itself ;  even  then 
the  respect  paid  by  our  judges  to  theybn^m  obligationis  is  reduced 
to  this,  namely,  that  the  Courts  of  a  country  have,  in  the  opinion 
of  the  High  Court,  jurisdiction  over  a  defendant  who  has  broken 
in  that  country  a  contract  which,  by  the  terms  thereof,  ought  to 
be  performed  there. 

Even  this  amount  of  respect  for  the /brum  obligationis  cannot, 
it  will  be  said,  be  explained  by  the  principle  of  effectiveness. 
This  is  true ;  but  the  jurisdiction  of  the  Courts  of  a  country 
where  a  contract  is  intended  to  be  performed,  and  is  in  fact  broken, 
admits  of  explanation  as  an  extension  of  the  principle  of  submis- 
sion. If  JT  contracts  with  ^  to  do  something,  e.  </.,  build  a  house 
or  deliver  goods  in  France,  there  is,  at  any  rate,  some  groimd  for 
the  assumption  that  JT  and  A  tacitly  agree  to  submit  any  contro- 
versy as  to  the  performance  of  the  contract  by  ^  to  the  decision 
of  the  French  Courts.  If  this  explanation  be  thought  far-fetched, 
then  the  deference,  limited  as  it  is,  paid  to  the  /brum  obligationis 
must  be  treated  as  an  anomaly,  suggested  to  English  judges  when 
framing  rules  as  to  jurisdiction^  by  the  provisions  of  the  Common 
Law  Procedure  Act,  1852,  ss.  18, 19. 

(8)  Jurisdiction  /bunded  on  possession  o/  property,^  —  Ought 
the  possession  of  immovable  or  movable  property  in  a  particular 
country  to  give  the  Courts  thereof  jurisdiction  over  the  possessor  ? 
This  is  a  question  which,  in  the  opinion  of  English  judges,  is  still 
open  to  discussion. 

Two  points,  however,  must  be  carefully  distinguished. 

The  possession  of  property,  whether  land  or  goods,  undoubtedly 
g^ves  the  Courts  of  the  coimtry  where  the  property  is  situate  juris- 

1  Roles  of  Court,  1883,  Ord.  XI.  r.  1  (e). 

*  RautUlon  t.  EougiUan,  1880,  14  Ch.  D.  351.  Compare  especially,  Sirdar 
Gurdyal  Singh  v.  Eajah  of  FaridkcOe,  [18d4]  A.  C.  670,  and  see  chap,  xii.. 
Role  81,  poit. 

*  Rules  of  Court,  1883,  Ord.  XI.  r.  1. 

^  Compare  chap,  v.,  Rule  46,  Exception  4,  and  chap,  xii.,  Rule  81,  jmmL 
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desirability  (e.  g.^  in  the  case  of  divorce)  of  enabling  the  Court  of 
some  one  country  to  give  a  final  decision  on  matters  as  to  which 
the  Court  of  no  country  can  give  an  absolutely  effective  judgment. 
In  other  instances  the  rule  as  to  jurisdiction  is  doubtful,  but  in 
these  the  doubt  is  found,  on  investigation,  to  arise  not  from  the 
invalidity  of  our  tests,  but  from  a  difference  of  opinion  on  the 
result  to  which  the  application  of  these  tests  leads.  There  are, 
further,  one  or  two  cases  in  which  our  Courts  for  purposes  of  con- 
venience exercise  a  jurisdiction,  which  they  would  not  concede  to 
foreign  tribunals.  If,  however,  the  instances  in  which  our  tests 
obviously  hold  good  be  fairly  compared  with  the  few  instances  in 
which  their  validity  is  disputable,  the  conclusion  to  which  we  are 
led  is  that  the  principle  of  effectiveness  and  the  principle  of  sub* 
mission  are  the  true,  though  not  perhaps  the  sole,  criteria  of  juris- 
diction. 

Choice  of  Law} 

General  Pbinciple  No.  V.  —  The  nature  of  a  right 
acquired  under  the  law  of  any  civilised  country  must  be 
determined  in  accordance  with  the  law  under  which  the 
right  is  acquired.^ 

This  principle  is  an  immediate  inference  from  Principle  No  I. 
If  A  acquires,  under  the  law  of  France,  a  right  to  be  paid  £20 
by  X^  it  follows  that,  if  ^  is  to  enforce  his  right,  we  must  inquire 
exactly  what  the  right  is  which  the  law  of  France  gives  him,  for 
if  this  is  not  done,  and  the  case  is  determined  exactly  as  if  the 
debt  had  been  incurred  in  England,  then  it  is  possible  that  X 
may  receive  something  more  or  less  than  he  can  fairly  claim,  or,  in 
other  words,  that  English  Courts  may  enforce,  not  the  right  acquired 
under  the  law  of  France,  but  some  different  right.  But  to  do  this 
is  to  violate  General  Principle  No.  L  We  may  see  more  clearly 
that  this  is  so,  if  we  suppose  the  French  Courts  to  be  called  upon 
to  enforce  a  right  acquired  by  A  against  X  under  the  law  of  Eng- 
land. The  reason  why  they  enforce  ^'s  claim  at  all  is  the  ad- 
visability of  giving  effect  in  France  to  rights  acquired  by  one 
Englishman  against  another  in  England.  But,  if  English  law  be 
not  regarded  as  to  the  nature  of  the  right  acquired,  we  can  see 

^  See  as  to  choice  of  law,  chapters  zviii.  to  zzzi.,  post. 

'  See  Hooper  y.  Gumm,  1867,  L.  R.  2  Ch.  282,  289,  jadgment  of  Turner,  L. 
J.  Compare  Anderson  r.  LaneuvUUt  1854,  9  Moore  P.  C.  325,  and  Aleock  v. 
Smith,  [1892]  1  Ch.  (C.  A.)  238. 


INTBODUCTION.  57 

in  a  moment  that  error  and  injustice  would  be  the  result.  Thus, 
X  and  A  are  Englishmen,  living  in  England.  X^  out  of  gratitude 
to  A^  but  for  no  consideration  whatever,  promises  A  to  pay  him 
JEIOO.  The  promise  gives  A  no  legal  right  whatever,  under  Eng- 
lish law,  to  the  payment  of  the  £100  by  X.  Both  parties  being 
in  France,  A  sues  ^  in  a  French  Court  for  the  £100  as  a  debt 
owing  to  him.  If  A\  claim  be  measured,  as  it  ought  to  be,  by 
English  law,  then  A  will  recover  nothing;  having  acquired  no 
right  to  payment  under  English  kw,  he  possesses  no  right  which 
he  can  enforce  in  France.  If,  on  the  other  hand,  the  nature  of 
^'s  claim  be  not  measured  by  English  law,  then  he  may  very 
possibly  recover  £100 ;  with  the  result  that  he  enforces  not  a 
right  duly  acquired  under  English  law,  but  a  non-existent  right 
which  the  French  Courts  erroneously  thought  he  had  acquired 
under  English  law.  The  French  Courts,  in  other  words,  through 
neglect  of  Principle  No.  Y.,  fail  in  their  effort  to  enforce  in 
France  a  right  acquired  under  the  law  of  England.^ 

General  Pbinciple  No.  VL  —  Whenever  the  legal 
effect  of  any  transaction  depends  upon  the  intention  of  the 
party  or  parties  thereto,  as  to  the  law  by  which  it  was  gov- 
erned, then  the  effect  of  the  transaction  must  be  deter^ 
mined  in  accordance  with  the  law  contemplated  by  such 
party  or  parties.^ 

This  is  a  canon  having  reference,  not  to  the  acquisition  but  to 
the  interpretation  of  rights ;  it  defines  a  second  ground  on  which 
English  Courts  have  to  consider  the  effect  of  foreign  law.  In  the 
cases  which  come  within  it  regard  is  paid  to  foreign  law,  not  be- 
cause such  law  confers  any  rights  upon  a  given  person,  but  because 
the  terms  of  the  law  explain  what  are  the  rights  which  given  per- 
sons intended  to  give  or  acquire  in  consequence  of  a  particular 
transaction. 

In  many  instances  the  legal  effect  of  a  person's  conduct  is  inde- 

1  Com|Mire  as  to  possible  mistake  as  to  the  law  of  England,  Castrique  r. 
Imrie,  1870,  L.  R.  4  H.  L.  414.  It  seems  to  follow  that  where  a  promise,  goy- 
emed  bj  the  law,  e.  g,,  of  Scotland,  is  under  Scotch  law  valid,  without  a  con- 
sideiation,  an  action  maj  be  maintained  upon  it  in  England. 

*  As  to  oontraets,  see  Lloyd  v.  Guibertf  1865,  L.  R.  1  Q.  B.  115 ;  Oreer  v. 
Poole,  1880,  5  Q.  B.  D.  272 ;  In  re  MissourL  Steamship  Co.  1889,  42  Ch.  D. 
(C.  A.)  321.  As  to  marriage  settlements,  see  Este  v.  Smyth,  1854, 18  Beav. 
112, 121, 122,  judgement  of  RomiUy,  M.  R.  As  to  wills,  see  Bradford  y.  Young^ 
1886,  29  Ch.  D.  (C.  A.)  617,  625 ;  Sludd  y.  Cook,  1883^  8  App.  Cas.  577 ; 
Ndton^  Cases  on  Ptw.  InL  Law,  p.  193. 
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pendent  of  his  will  or  intention.  In  others,  and  notably  in  the 
case  of  wills  or  contracts,^  the  aim  of  the  Courts  is  to  carry  out 
the  intention  or  wish  of  some  given  person  or  persons,  and  if  the 
Courts  are  called  upon  to  construe  a  testamentary  document  or 
agreement,  they  must  look  to  the  intention  of  the  testator  or  of 
the  contractors.  But  such  intention  cannot  in  most  cases  be  as- 
certained without  considering  what  was  the  law  with  reference  to 
which  the  testator  made  bis  will,  or  the  contractors  entered  into 
an  agreement.  The  person  whose  intention  has  to  be  ascertained 
—  we  will  suppose  him,  for  the  sake  of  simplicity,  to  be  a  testa- 
tor —  may  point  out  in  so  many  words  what  is  the  body  of  rules, 
or  the  law  in  reference  to  which  his  will  is  to  be  construed.  An 
Englishman  domiciled  in  England  may  say  expressly  that  he 
wishes  his  properly  to  be  distributed,  in  so  far  as  English  law 
does  not  forbid  such  distribution,  in  accordance  with  the  princi- 
ples laid  down  by  Bentham  in  his  Principles  of  a  Civil  Code, 
chapter  iii.,  or  in  accordance  with  the  provisions  of  the  Code 
Napoleon.  In  the  one  case  it  would  be  necessary  to  examine  the 
writings  of  the  jurist,  in  the  other  it  would  be  necessary  to  ex- 
amine the  French  Code,  in  order  to  determine  what  were  the  in- 
tentions of  the  testator.  The  rights  of  the  persons  benefited  by 
the  will  would  depend,  in  the  one  instance,  on  the  doctrines  of 
Bentham,  and  in  the  other  on  the  provisions  of  the  Code  Napoleon. 
It  is  of  course  perfectly  plain  that  neither  Bentham's  writings  nor 
the  Code  would  be  the  source  of  the  rights  acquired  by  the  will ; 
the  source  would  be  the  law  of  England  giving  effect  to  the  in- 
tention of  the  testator.  Bentham's  works,  or  French  law,  would 
be  consulted  only  with  a  view  to  ascertaining  what  were  the  tes- 
tator's intentions.  Foreign  law,  to  confine  our  attention  to  the 
Code  Napoleon,  would  be  not  the  source  of  a  right,  but  simply  a 
necessary  means  of  interpreting  a  right  So  if  A  and  JT  enter 
into  a  contract  to  be  carried  out  in  France,  and  expressly  provide 
that  its  terms  shall  be  construed  in  accordance  with  French  law. 
An  English  judge,  called  upon  to  decide  whether  the  agreement 
has  or  has  not  been  broken,  must  of  necessity  consider  the  natiure 
of  the  French  law  of  contract.^ 

These  remarks  apply  equally  to  the  far  more  frequent  cases  in 
which,  though  a  document  contains  no  explicit  incorporation  of 
foreign  law,  the  inference  may  fairly  be  drawn,  either  from  the 
terms  used  or  from  the  nature  of  the  transaction,  that  it  was 

^  See  cbap.  xziv.,  Rules  143,  149,  and  Sub-Rulea  thereto,  post. 
^  See,  for  an  Olnstration  of  the  incorporation  of  foreign  law  in  a  contract, 
Dobell  V.  Steamship  Rossmore  Co.  [1895]  2  Q.  B.  (C.  A.)  406. 
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written  or  executed  with  reference  to  the  law  of  some  foreign 
country.  Suppose,  for  example,  that  a  Frenchman,  domiciled  in 
England,  makes  a  will  in  which  the  terms  of  French  law  are  em- 
ployed, it  becomes  necessary  to  consider,  in  construing  the  will, 
whether  we  must  not  incorporate  into  it  the  law  of  France,  and  a 
similar  question  occurs  wherever  a  contract  is  entered  into  which, 
though  containing  no  reference  to  French  law,  is  to  be  wholly  or 
partially  performed  in  France.  ^^  The  general  principle,  in  short, 
by  which  the  Court  [is  guided]  in  the  solution  of  the  question  as 
to  what  law  ought  to  prevail  [is]  that  the  rights  of  the  parties 
to  a  contract  are  to  be  judged  of  by  that  law  by  which  they  in- 
tended, or  rather  by  which  they  may  justly  be  presumed  to  have 
intended,  to  bind  themselves,"  ^  and  all  the  special  rules  of  inter- 
pretation enjoining  that  a  contract  must  be  construed  in  some 
instances  according  to  the  law  of  the  domicil  of  the  parties,  in 
others  according  to  the  law  of  the  flag,  in  others  according  to  the 
law  of  the  place  or  performance,  or  in  others  according  to  the  law 
of  the  place  where  the  contract  is  made,  are,  in  so  far  as  they  hold 
good,  simply  applications  to  special  circumstances  of  the  principle 
that  you  must  look  to  the  intention  of  the  parties.  By  ^^  inten- 
tion," however,  we  must  always  remember  is  meant,  not  the  ex- 
pressed, or  even  the  consciously  entertained,  intention  of  the  par- 
ticular persons,  but  the  intention  which,  in  the  opinion  of  the 
Court,  most  persons  in  the  position  of  the  particular  parties  would 
have  entertained  had  their  minds  been  called  to  the  matter  at  the 
moment  of  entering  into  a  contract  or  other  legal  transaction. 

What  for  our  present  purpose  deserves  particular  attention  is, 
that  reference  to  foreign  law  under  Principles  No.  V.  and  No.  VI. 
is  due  to  different  causes.  Under  Principle  No  Y.  our  Courts 
look  to  foreign  law  as  the  source  of  an  alleged  right ;  under  Prin- 
ciple No.  YI.  they  look  to  foreign  law  as  an  interpretation  of  an 
alleged  right.  If,  for  example,  A^  a  French  citizen,  sells  and 
delivers  goods  at  Paris  to  X^  another  French  citizen,  and  sues  X 
for  payment  in  England,  ^'s  right  to  payment  by  X,  if  it  exist, 
originates  in,  and  depends  upon,  French  law.  It  is  in  reality  a 
"  French  right,"  if  the  expression  may  be  used,  which  A  attempts 
to  enforce  in  England,  and  to  such  an  attempt  any  provision 
of  French  law  which  extinguishes  -4's  right  is  an  answer.*    If, 

1  See  /n  re  Missouri  Steamship  Co.  1889,  42  Ch.  D.  (C.  A.)  321,  326,  327, 
per  Chittif,  J.;  Lloyd  v.  Otdbert,  1865,  L.  R.  1  Q.  B.  115, 122.  See  Foote,  2nd 
ed.,  p.  377. 

'  See  Rouquette  ▼.  Overmann^  1875,  L.  R.  10  Q.  B.  525.  Note  that  a  mere 
extinction  of  A^s  remedy ^  e.  g,,  by  a  law  of  limitation,  is  not  the  same  thing  as 
the  extinction  of  A's  right.    See  Comment  on  Rule  188,  chap,  xxxi.,  post. 
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on  the  other  hand,  A  and  X^  two  Englishmen  domiciled  in  Eng- 
land, make  a  contract,  or  T^  an  Englishman  domiciled  in  England, 
executes  a  will,  the  terms  whereof  to  a  certain  extent  embody  the 
law  of  Finance,  the  rights  of  the  parties  under  the  contract  or  of 
the  beneficiaries  under  the  will  arise  from  the  law  of  England, 
though  they  cannot  be  interpreted  without  reference  to  the  law  of 
France  ;  just  as,  to  recur  to  an  example  already  used,  the  will  of 
an  EngUshman  domicUed  in  England,  under  which  the  testator's 
property  is  to  be  distributed  in  accordance  with  the  views  of 
Jeremy  Bentham,  needs  for  its  interpretation  a  reference  to  Ben- 
tham's  works,  though  it  is  clear  that  the  rights  of  the  beneficiaries 
under  the  will  depend,  not  upon  any  authority  possessed  by  Ben- 
tham, but  upon  the  law  of  England. 

The  distinction  between  the  two  different  grounds  for  the  appli- 
cation of  foreign  law  to  the  determination  of  a  given  case  has 
been  sometimes  overlooked  ;  nor  is  it  always  very  easy  to  see  on 
which  of  the  two  grounds  it  is  that  foreign  law  is  really  applicable. 
The  determination,  however,  of  what  may  seem  a  fine  point  may 
be  of  considerable  importance.^ 

It  should,  however,  be  observed  that  General  Principle  No.  VI., 
no  less  than  General  Principle  No.  Y.,  is  nothing  but  an  applica- 
tion of  the  fundamental  canon  of  private  international  law  em- 
bodied in  General  Principle  No.  I. ;  they  are  both  of  them  maxims 
for  ascertaining  what  is  the  legal  right  in  fact  acquired  by  a  given 
person,  A^  which  therefore  our  Courts  may  under  Principle  No.  I. 
rightly  enforce.  If  his  right  is  acquired  under  the  law  of  France, 
you  must  determine  its  existence  and  nature  by  French  law,  {.  e., 
you  must  apply  General  Principle  No.  Y. ;  if  his  right  again, 
though  acquired  under  the  law  of  England,  is  to  be  interpreted 
by  reference  to  the  law  of  France,  you  must  explain  and  define  it 
by  reference  to  French  law,  i.  e.,  you  must  apply  General  Principle 
No.  YL 

What,  it  may  be  asked,  is  the  true  nature  and  the  real  value  of 
the  General  Principles  propounded  in  this  Introduction  ? 

They  are  not  axioms  whence  may  at  once  be  logically  deduced 
the  Rules  to  be  found  in  the  body  of  this  treatise. 

They  are  not  again  propositions  covering  the  whole  field  of 
private  international  law  and  possessing  such  accuracy  and  preci- 
sion as  to  be  applicable  with  confidence  to  the  solution  of  the  novel 
questions,  which  from  day  to  day  arise  as  to  the  extra-territorial 

1  Compare  In  re  Missouri  Steamship  Co,  1889,  42  Ck.  D.  (C.  A.)  321 ;  Bam- 
fyn  Y.  TalUker  DtstUlery,  [1894]  A.  C.  201 ;  6  E.  188. 
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reoognition  of  rights.  With  regard,  indeed,  to  some  departments 
of  law  (such,  for  example,  as  the  law  of  contract)  which  have  been 
fuUy  worked  out,  and  the  fundamental  conceptions  whereof  have 
been  finally  determined  in  England  by  many  years  of  judicial  leg- 
islation, it  may  be  possible  to  lay  down  leading  propositions  which 
cover  the  whole  subject.  With  regard  to  the  rules  of  private 
international  law  recognised  by  English  Courts  this  is  impossible. 
These  rules  are  of  recent  growth.  They  are  subject  to  constant 
change  and  expansion.  Whilst  many  single  maxims  may  be 
treated  as  well  established,  many  of  the  fundamental  ideas  on 
which  the  system  rests  are  far  from  being  well  defined  or  beyond 
dispute,  and  rules,  it  must  be  added,  which  are  repeated  in  text* 
books,  and  even  in  judgments,  will  often  be  foimd  on  examination 
to  rest  on  a  very  narrow  basis  of  precedent ;  whilst  the  actual 
practice  of  the  Courts  in  some  instances  hardly  coincides  with  doc- 
trines nominally  laid  down  in  judgments  of  received  authority. 

But  though  the  foregoing  General  Principles  are  neither  axioms, 
nor  precisely  stated  propositions  which  cover  the  whole  field  of 
private  international  law,  they  possess  a  distinct  character  and 
value  of  their  own. 

They  are  essentially  generalisations  suggested  by  the  decisions 
of  the  Courts  taken  in  combination  with  judicial  dicta,  and  with 
the  doctrines  in  regard  to  the  conflict  of  laws  propounded  by 
writers,  such  as  Story,  Westlake,  or  Savigny,  of  acknowledged 
weight  and  authority.  These  generalisations,  though  not  laid 
down,  in  so  many  words,  by  English  judges,  do,  it  is  submitted, 
express  the  grounds  on  which  reported  decisions  may  logically 
be  made  to  rest ;  they  are  far  less  the  premises  from  which  our 
judges  start,  when  called  upon  to  determine  any  question  of  pri- 
vate international  law,  than  the  principles  towards  the  establish- 
ment of  which  the  decisions  of  our  Courts  gradually  tend.  They 
mark  not  so  much  the  terminus  a  quo  as  the  terminus  ad  qttem  of 
judicial  legislation.  The  doctrine,  for  example,  which  is  embodied 
in  General  Principle  No.  I.,  of  the  extra-territorial  recognition  of 
duly  acquired  rights,  is  rarely,  if  ever,  enunciated  in  its  full 
breadth  by  an  English  Court.  But  hardly  a  month  passes  with- 
out some  judgment  being  delivered  in  some  Division  of  the  High 
Court  which  exhibits  the  increasing  influence  in  England  of  Uie 
tendency,  prevalent  throughout  the  civilised  world,  to  give  full 
effect  to  rights  acquired  nnder,^  or  in  some  way  measured  by,^ 
foreign  law.  The  principle  again,  that  the  jurisdiction  of  a  coun- 
try's Courts   is,  or  ought  to  be,  governed  by  the  criterion  of 

i  General  Principle  No.  V.  >  General  Prinoiple  No.  VL 


62  INTRODUCTION. 

effectiveness,^  may  be  nowhere  authoritatively  laid  down  as  a 
maxim  recognised  by  the  law  of  England.  But  our  Courts  do  to 
a  very  great  extent  regulate  the  exercise  of  their  own  jurisdiction, 
and  still  more  often  determine  what  recognition  is  to  be  given  to 
foreign  judgments  by  reference  to  the  test  of  effectiveness.  Even 
the  anomalous  instances  in  which  this  criterion  or  principle  is 
disregarded  cannot  be  understood  unless  the  principle  itself  is 
recognised ;  for  the  true  bearing  of  an  exception  is  never  fully 
perceived  without  a  knowledge  of  the  rule  from  which  it  is  a 
deviation. 

When  the  nature  of  these  General  Principles  is  appreciated, 
their  true  value  becomes  apparent.  They  open  to  students  a  gen- 
eral view  of  the  whole  subject  of  private  international  law  as  ad- 
ministered by  English  Courts.  They  indicate  the  direction  in 
which  the  rules  as  to  the  extra-territorial  recognition  of  rights 
tend,  and  thus  give  a  rational  meaning  to  maxims  which,  when 
taken  by  themselves,  appear  arbitrary  or  conventional ;  and,  if 
they  do  not  directiy  solve  new  problems  of  private  international 
law,  help  us  in  perceiving  what  are  the  problems  which  need  solu- 
tion. These  General  Principles,  in  short,  in  so  far  as  they  are 
correct  generalisations  obtained  from  and  confirmed  by  decided 
cases,  place  a  reader  in  the  right  position  for  appreciating  the 
meaning  and  the  effect  of  the  body  of  rules  which  regulate  the 
extra-territorial  recognition  of  rights. 

^  General  Principle  No.  IIL 
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PEELiMref  AEY  Mattees. 

Book  I.  treats  of  matters  which  are  in  strictness  preliminary  to 
the  Rules  contained  in  Books  II.  and  III. 

Chapter  I.  contains  the  interpretation  of  certain  terms,  such  for 
example  as  ^^  country,"  *^  foreign  country,"  and  the  like,  which 
often  occur  in  the  subsequent  Bules,  and  the  accurate  apprehen- 
sion whereof  facilitates  the  understanding  of  the  whole  Digest 

Chapter  IL  contains  Bules  for  determining  a  given  person's 
domiciL 

Chapter  IIL  contains  Bules  for  determining  a  person's  '^  na- 
tionality," in  so  far,  at  least,  as  it  is  necessary  for  the  application 
of  the  Bules  contained  in  Books  II.  and  UI.,  to  decide  whether  he 
is,  or  is  not,  a  British  subject. 

The  principles,  it  is  true,  which  regulate  the  acquisition,  or  loss, 
of  domicil  or  of  nationality  are  not  in  themselves  rules  for  deter- 
mining the  extra-territorial  effect  of  law,  and  may  therefore  seem 
to  lie  outside  the  scope  of  this  treatise.  But  the  application  of 
many  of  our  Bules,  and  notably  of  those  relating  to  testamentary 
and  intestate  succession,  frequently  depends  upon  the  ascertain- 
ment of  a  person's  domicil,  and  occasionally  upon  determining 
whether  he  is  a  British  subject  or  an  alien.  The  reader  therefore 
should  have  before  him  the  principles  which  regulate  the  acquisi- 
tion, loss,  and  resumption,  both  of  domicil  and  of  British  na- 
tionality. 


CHAPTER  I. 
INTERPRETATION  OF  TERMS.^ 

/.    DEFINITIONS. 

In  the  following  Rules  and  Exceptions,  unless  the  con- 
text^ or  subject-matter  otherwise  requires,  the  following 
terms  have  the  following  meanings. 

1.  ^'  This  Digest "  means  the  Rules  and  Exceptions  con- 
tained in  Books  I.  to  III.  of  this  treatise. 

2.  "Court"  means  Her  Majesty's  High  Court  of  Jus- 
tice in  England. 

3.  "Person"  includes  a  corporation  or  body  corpo- 
rate.^ 

4.  "  Country  "  means  the  whole  of  a  territory  subject 
under  one  sovereign  to  one  system  of  law.^ 

5.  "  State"  means  the  whole  of  the  territory  (the  limits 
whereof  may  or  may  not  coincide  with  those  of  a  country) 
subject  to  one  sovereign.* 

6.  "  Foreign  "  means  not  English.® 

7.  "  Foreign  country  "  means  any  country  which  is  not 
England.^ 

^  The  terms  defined  are  intended  to  bear  in  the  Rules  and  Exceptions  which 
make  up  the  Digest  the  meaning  here  given  them.  It  is  not  meant  that  they 
should  necessarily  have  the  same  sense  in  the  comment  which  accompanies  the 
Digest.  To  restrict  in  the  comment  the  use  of  every  term  used  in  the  Digest 
to  the  special  meaning  there  given  it,  would  involve  the  employment  of  strained 
or  unnatural  language  without  conducing  to  the  intelligibility  or  precision  of 
the  comment. 

'  The  sense  g^ven  to  a  term  in  this  clause  is  occasionally  varied  in  express 
words  in  some  of  the  subsequent  Rules.  See,  e.  g,^  definition  of  "  Court,"  Rule 
62,  posU 

*  See  p.  66,  pott. 
^  See  p.  66,  pott. 
'  See  p.  68,  post. 

*  See  p.  68,  posL 
T  See  p.  68,  po$t. 
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8.  ** England"  includes  any  ship  of  the  Royal  Navy 
wherever  situate.^ 

9.  "  United  Kingdom "  means  the  United  Kingdom  of 
England,  Scotland,  and  Ireland,^  and  the  islands  adjacent 
thereto,  but  does  not  include  either  the  Isle  of  Man  or  the 
Channel  Islands. 

10.  ^^  British  dominions  "  means  all  countries  subject  to 
the  Crown,  including  the  United  Kingdom. 

11.  "  DomicU  "  means  the  country  which  in  accordance 
with  the  Rules  ^  in  this  Digest  is  considered  by  law  to  be 
a  person's  permanent  home.^ 

12.  ^^  Independent  person  "  ^  means  a  person  who  as  re- 
gards his  domicil  is  not  legally  dependent,  or  liable  to  be 
legally  dependent,  upon  the  will  of  another  person. 

13.  "  Dependent  person  "  means  any  person  who  is  not  an 
independent  person  as  hereinbefore  defined,  and  includes : 

(i)  a  minor. 

(ii)  a  married  woman. 

14.  ^^An  immovable"  means  a  thing  which  can  be 
touched  but  which  cannot  be  moved,  and  includes,  unlesa 
the  contrary  is  expressly  stated,  a  chattel  real.^ 

15.  ^^  A  movable  "  means  a  thing  which  is  not  an  immov- 
able, and  includes : 

(i)  a  thing  which  can  be  touched  and  can  be  moved,. 

and 
(ii)  a  thing  which  is  the  object  of  a  claim,*^  and  cannot 

be  touched,  or,  in  other  words,  a  chose  in  action. 

16.  "iex  domiciliij^  or  "law  of  the  domicil,"  meana 
the  law  of  the  country  where  a  person  is  domiciled.^ 

17.  "  Lex  loci  contractus  "  means  the  law  of  the  coun- 
try where  a  contract  is  made.' 

^  See  p.  68,  post 

*  More  formally,  the  United  Kingdom  of  Great  Britain  and  Ireland. 

*  See  Rules  1  to  18,  and,  as  to  domicil  of  corporations,  Rule  19,  poiU 

*  Compare  p.  80,  post 

*  See  p.  69,  post. 

*  See  p.  71,  post 
^  See  p.  71,  post, 

*  See  p.  73,  post, 

*  Seep.  74t,po8U 
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18.  "  Lex  loci  solutionis  "  means  the  law  of  the  coun- 
try where  a  contract  is  to  be  performed.^ 

19.  "  Lex  situs  "  means  the  law  of  the  country  where  a 
thingissituaW 

20.  "  Lex  fori  "  means  the  local  or  territorial  law  of  the 
country  to  which  a  Courts  wherein  an  action  is  brought^  or 
other  legal  proceeding  is  taken^  belongs.^ 

Comment 

(8)  Person.^  —  The  word  "  person,"  both  in  law  and  even  as 
used  in  common  conversation,  includes  not  only  a  natural  person 
or  hnman  being,  but  also  an  artificial  person  or,  speaking  broadly, 
a  corporation.  This  wide  sense  is  the  meaning  given  to  the  word 
in  this  Digest. 

It  must,  however,  be  remembered  that  every  definition  is  to  be 
taken  subject  to  the  reservation  ^'  unless  the  context  or  subject- 
matter  otherwise  requires."  There  are  many  Rules  which  can 
obviously  apply  only  to  natural  persons.^ 

(4)  Country.  —  The  word  "  country  "  has  among  its  niunerous 
significations  the  two  following  meanings,^  which  require  to  be 
carefuUy  distinguished  from  one  another. 

(i)  A  coimtry,  in  what  may  be  called  the  political  sense  of  the 
word,  means  ^'the  whole  of  the  district  or  territory,  subject  to 
one  sovereign  power,"  ^  such  as  France,  Italy,  the  United  States, 
or  the  British  Empire. 

*  See  p.  74,  post. 
^  See  p.  74,  post. 

*  See  p.  76,  post. 

^  Only  those  terms  are  commented  upon  which  need  some  explanation. 
^  E.  g,f  Rule  8,  post. 

*  It  means,  for  example  (in  its  geographical  sense),  '<  a  geographical  district 
making  up  a  separate  part  of  the  physical  world,"  as  in  the  expression,  a  newly 
discovered  country.  It  means  again  (in  what  may  be  termed  its  historical 
sense)  a  land  inhabited,  or  supposed  to  be  inhabited,  by  one  race  or  people,  as, 
for  instance,  Italy,  before  the  Italians  were  united  under  one  Government. 
Neither  the  geographical  nor  the  historical  sense  of  the  word  directly  concern 
writers  on  law,  but  the  geographical  sense  is  worth  notice,  as  putting  in  ordi- 
nary language  a  limit  to  the  use  of  the  word  in  its  political  and  legal  senses. 
There  is  an  awkwardness,  though  one  which  cannot  be  avoided,  in  calling  the 
whole  British  Empire  one  ''  country  "  in  the  political  sense  of  the  term.  The 
awkwardness  is  due  to  the  excessive  deviation  in  this  application  of  the  word 
from  its  more  ordinary  geographical  sense. 

''  The  term  sovereign,  or  sovereign  power,  is,  it  need  hardly  be  observed, 
not  used  here  in  the  sense  of  a  king  or  monarch,  but  in  the  sense  in  which  it  is 
employed  by  jurists,  of  the  power,  whatever  its  form,  which  is  supreme  in  an 
independent  political  society.    See  Austin^  Jurisprudence^  4th  ed.,  i.  p.  249L 
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A  country  in  this  sense  is  sometimes  called  a  ^^  realm,"  with 
reference  to  the  sovereign  and  his  authority  over  the  territory  and 
over  his  subjects  therein.  It  is  sometimes  termed  a  ^^  state,"  in  one 
of  the  many  meanings  of  that  word,  when  considered  in  reference 
to  the  citizens  and  their  allegiance  to  the  sovereign  who  has 
authority  over  the  territory. 

The  word  country  is  not,  in  this  Digest,  used  in  its  political 
sense  of  a  realm  or  state. 

(ii)  A  ootrntry,  in  what  may  be  called  the  legal  sense  of  the 
word,  means  "  a  district  or  territory,  which  (whether  it  constitutes 
the  whole  or  a  part  only  of  the  territory  subject  to  one  sovereign) 
is  the  whole  of  a  territory  subject  to  one  system  of  law ; "  such, 
for  example,  as  England,  Scotland,  or  Ireland,  or  as  each  of  the 
States  which  collectively  make  up  the  United  States. 

For  the  term  country,  in  the  legal  sense  of  the  word,  there  is 
no  satisfactory  English  substitute.  If  the  use  of  a  new  term  be 
allowable,  a  country  might,  in  this  sense  (on  the  analogy  of  the 
Latin  territorium  legis  and  the  German  liechtsgebief)^  be  called 
a  ^^  law  district,"  and  this  expression  is  occasionally  used  in  this 
treatise. 

The  term  country  is,  with  one  possible  exception,^  throughout 
this  Digest,  and  generally  (though  not  invariably)  in  the  body 
of  the  work,  used  in  its  legal  sense  of  law  district. 

It  is  worth  while  to  dwell  a  little  further  upon  the  relation 
between  the  meaning  of  the  word  country  in  its  political  sense 
of  realm  and  its  legal  sense  of  law  district. 

Territories  ruled  by  different  sovereigns  never  constitute  one 
country  in  either  sense  of  the  term,  but  a  territory  ruled  by  one 
and  the  same  sovereign,  {.  e.,  a  realm,  though  it  may  as  a  fact  con- 
stitute one  country  or  law  district,  may  also  comprise  several  such 
countries  or  law  districts. 

Thus  France,  Italy,  and  Belgium,  each  constitute  one  separate 
country  in  both  senses  of  the  term.  France  (including,  of  course, 
in  that  term  French  dependencies)  is  one  country  in  the  political 
sense  of  the  word,  and  is  also  one  coimtry  or  law  district  in  the 
legal  sense  of  the  term.  On  the  other  hand,  the  British  Empire, 
while  constituting  one  country,  realm,  or  state  in  the  political 
sense  of  the  term  country,  consists  of  a  large  niunber  of  coun- 
tries in  the  legal  sense  of  the  word,  since  England,  Scotland, 
Ireland,  the  Isle  of  Man,  the  different  colonies,  etc.,  are  in  this 
sense  separate  countries  or  law  districts. 

1  See  Role  35,  post^  where  the  lan^age  of  the  Natoialization  Act,  1870, 
is  followed. 
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(5)  State,  — The  word  "  state"  has  varions  senses.  It  is  often 
nsed  as  meaning  a  political  society,  governed  by  one  and  the  same 
sovereign  power.  Here  it  is  nsed  in  contrast  with  country  as  the 
whole  of  the  territory,  subject  to  one  sovereign  power.  The  limits 
of  a  state  obviously  may,  or  may  not,  coincide  with  the  limits  of  a 
country. 

(6)  Foreign^  and  (7)  Foreign  Country.  —  The  word  "for- 
eign "  means,  as  used  throughout  this  Digest,  simply  "  not  Eng- 
lish." Thus,  a  Scotch  parent  is  as  much  within  the  term  foreign 
parent  as  an  Italian  or  a  French  parent.  The  expression  "  foreign 
country "  means  any  country  except  England,  and  applies  as 
much  to  Scotland,  Ireland,  New  Zealand,  etc.,  as  to  France  or 
Italy.i 

(8)  England.  —  The  word  "  England  "  is  used  in  its  ordinary 
sense  of  England  and  Wales,  including  any  adjacent  islands,  such 
as  the  Isle  of  Wight  or  Anglesea,  which  form  part  of,  or  are, 
English  or  Welsh  counties.  The  word,  however,  is  by  our  defi- 
nition extended  so  as  to  include  a  ship  of  the  Royal  Navy  wher- 
ever situate,  e.  ^.,  when  lying  in  an  Italian  port ;  ^  such  a  ship  is, 
it  is  said,^  regarded  by  a  fiction  of  law  as  part  of  the  parish  of 
Stepney.  In  any  case,  a  person  on  board  thereof  is  within  the 
territorial  jurisdiction  of  the  High  Court,  i.  6.,  is  considered  as 
being  in  England,  and  R.  S.  C.  1888,  Order  XI.  r.  1,  as  to  ser- 
vice of  a  writ  out  of  the  jurisdiction,^  is  inapplicable  to  him.^  A 
British  merchant  ship,  when  on  the  high  seas,  is  part  of  British 

1  See,  however,  In  re  OrrEmng,  1882,  22  Ch.  D.  (C.  A.)  456,  464,  466,  for 
an  objection  by  Jessell,  M.  R.,  to  the  use  of  the  word  "  foreign,"  as  applied 
to  Scotland.  His  objection  in  effect  is  that  Scotland  is  not  a  foreign  country, 
but  **  ever  since  the  union  of  the  kingdom  of  Great  Britain  .  .  .  has  been  an 
integral  part  of  Great  Britain."  The  reply  to  this  objection  is,  first,  that 
Scotland,  though  of  course  not  a  "foreign"  country  in  the  sense  in  which 
the  word  « foreign"  is  popularly  and  rightly  used  in  ordinary  discourse, 
certainly  is  a  "  foreign  "  country  in  the  sense  in  which  these  words  are  de- 
fined in  this  treatise,  and,  secondly,  that  such  a  definition  is  both  justifiable 
and  conyenient  in  a  book  treating  of  the  conflict  of  laws.  The  justification  is 
to  be  found  in  the  fact  that  English  Courts  do,  in  regard  to  questions  having 
reference  to  the  conflict  of  laws,  in  most,  though  not  quite  in  all  respects, 
treat  Scotland  and  Ireland  as  « foreign  countries,"  or,  in  other  words,  the 
rules  of  private  international  law  are  applied  by  the  High  Court  in  England  in 
pretty  much  the  same  manner  to  all  other  countries,  whether  they  are  or  are 
not  subject  to  the  British  Crown.  This  fact  is  made  prominent,  as  it  ought 
to  be,  by  applying  to  all  countries,  except  England,  the  epithet  **  foreign." 

»  Seagrove  v.  Parks,  [1891]  1  Q.  B.  651. 

<  See  Annual  Practice,  1892,  p.  249. 

^  Compare  Rule  46,  and  Exceptions  thereto,  post 

•  Seagrove  v.  Parks,  [1891]  1  Q.  B.  651. 
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territoiy,  but  under  what  circumstances,  and  to  what  extent, 
she  is  to  be  considered  as  part  of  England  is  open  to  some  ques- 
tion.^ 

(11)  DomicU.  —  A  person's  domicil  is  the  place  or  countiy 
which  is  considered  by  law  to  be  his  permanent  home.^ 

This  merely  verbal  definition  of  the  term  ^^  domicil "  applies  to 
all  cases  in  which  the  word  is  used.  Whenever  a  person  of  any 
description  is  said  to  be  domiciled,  or  to  have  his  domicil,  in  a  par- 
ticular country,  e.  ^.,  France,  the  least  which  is  meant  is  that  he 
is  considered  by  the  Courts  to  have  his  permanent  home  in  France, 
and  will  be  treated  by  them  as  being  settled  in  France,  or,  in 
other  words,  that  France  is  considered  by  the  Courts  to  be  his 
permanent  home. 

The  words  ^^  considered  by  law  "  are  important,  and  point  to 
the  fact  that  a  person's  domicil  need  not  necessarily  be  his  actual 
home ;  or,  to  put  the  same  thing  in  another  form,  that  the  exist- 
ence of  a  domicil  is  not  a  mere  question  of  fact,  but  an  inference 
of  law  drawn  from  the  facts,  whatever  they  may  be,  from  which 
the  Courts  infer  that  a  person  has  a  domicil  in  a  particular 
ooimtry. 

This  very  general  definition  applies  further  to  the  domicil  of 
both  the  classes  of  persons  known  to  the  law  (that  is  to  say) : 

(1)  Natural  persons  (or  human  beings). 

(2)  Legal  persons  (or  corporations). 

Any  more  specific,  and  therefore  narrower,  definition  of  the 
term  would  not  cover  the  domicil  both  of  human  beings  and  of 
corporations.  For  further  information  as  to  the  nature  and  mean- 
ing of  domicU,  the  reader  is  referred  to  the  Kules  expLuning  its 
meaning  or  nature,  with  reference,  first,  to  natural  persons ; '  sec- 
ondly, to  corporations.^ 

(12)  Iiidependent  Person^  and  (13)  Dependent  Person.  —  An 
independent  person  means  a  person  who,  as  regards  the  legal  effect 
of  his  acts,  is  not  dependent  on  the  will  of  any  other  person,  or, 
in  other  words,  whose  will  is  for  legal  purposes  exercised  by  him- 
self, and  by  himself  alone.  Since  the  term  is  used  in  this  Digest 
with  reference  to  a  person's  legal  capacity  for  acquiring  or  chang- 
ing his  domicil  by  his  own  acts,  it  means,  as  here  used,  a  person 

^  The  answer  to  this  question  may  conoeiyablj  affect  the  Talidity  of  a  mar- 
riage on  board  a  British  merchant  ship.     See  chap.  xxtL,  comment  on  Rule 

<  See  Roles  1  to  l9,posL 
•  See  Roles  1  to  18,  ;Mf<. 
«  See  Role  19, /KWf. 
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legally  capable  of  effecting  a  change  of  domicil,  and  who  is  not 
liable  to  have  it  changed  by  the  act  of  any  other  person.^ 

The  position  of  an  independent  person  has  two  characteristics, 
the  one  positive,  the  other  negative.  The  positive  characteristic 
is  the  full  legal  capacity  to  act  for  himself,  especially  in  the  change 
of  domicil.  The  negative  characteristic  is  freedom  from  liability 
to  be  legally  acted  for,  and  especially  to  have  his  domicil  changed 
at  the  will  of  another  person. 

Under  English  law  a  man  of  full  age,  or  an  unmarried  woman 
of  full  age,  is  such  an  independent  person. 

A  dependent  person  means  a  person  who,  as  regards  the  legal 
effects  of  his  acts,  is  dependent,  or  liable  to  be  dependent,  on  the 
will  of  another  person,  or,  in  other  words,  whose  will,  as  regards 
its  legal  effects,  cannot  be  exercised  by  himself,  and  may  be  exer- 
cised by  another  person.  Since  the  term  is  used  in  this  Digest 
with  reference  to  a  person's  legal  capacity  for  acquiring  or  chang- 
ing his  domicil  by  his  own  acts,  it  means,  as  here  used,  a  person 
who  is  not  legally  capable  of  effecting  a  change  of  domicil  for 
himself,  but  whose  domicil  is  liable  to  be  changed  (if  at  all)  by 
the  act  of  another.^ 

The  position  of  a  dependent  person  has  therefore  two  charac- 
teristics, the  one  negative,  the  other  positive.  The  negative  char- 
acteristic is  legal  incapacity  to  act  for  himself,  especially  in  the 
change  of  domicil.  The  positive  characteristic  is  liability  to  be 
legally  acted  for,  and  especially  to  have  his  domicil  changed  for 
him  by  the  act  of  another  person. 

Under  different  legal  systems,  different  classes  of  persons  are 
dependent  persons.  Under  English  law  the  two  classes  which 
indubitably  fall  within  the  term  as  already  explained  are  —  first, 
minors ;  and,  secondly,  married  women.^ 

^  Such  a  person  afl  is  here  descrihed  hj  the  term  independent  person  is  often 
called,  both  by  judges  and  text-writers,  a  person  sui  juris.  This  expression  is 
borrowed  from  Roman  law.  It  is  a  couTenient  one,  but  is  purposely  aToided 
on  account  of  the  difficulty  of  transferring  without  some  inaccuracy  the  tech- 
nical terms  of  one  legal  system  to  another.  A  reader,  howcTcr,  should  bear 
in  mind  that,  in  reference  to  domicil,  a  person  <ut  juris  means,  when  the  term 
is  used,  what  is  here  called  an  independent  person. 

'  Such  a  dependent  person  is  often  termed  by  judges  and  text-writers  a 
person  not  sui  juris  ;  the  term,  though  convenient,  is  avoided  in  these  rules 
for  the  same  reason  for  which  the  corresponding  term  person  sui  juris  is  not 
employed. 

*  Lunatics  are  purposely  not  added.  Their  position  in  respect  of  capacity 
to  effect  a  change  of  domicil  is  not  free  from  doubt,  but  the  better  view  seems 
to  be  that  a  lunatic's  domicil  cannot  be  changed  by  his  committee.  See  com- 
ment on  Rule  18,  post. 
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Neither  of  these  classes  has  the  legal  capacity  to  make  a  change 
of  domicil,  and  both  of  these  classes  are  liable  to  have  it  changed 
by  the  act  of  another  person,  who  in  the  case  of  minors  ^  is  gen- 
eraUy  the  father,  and  in  the  case  of  married  women  ^  is  always  the 
hnsband. 

The  term  ^^ liable"  in  the  definition  should  be  noticed.  It 
covers  the  case  of  a  person  (such  as  an  infant  without  living  par- 
ents or  guardians)  of  whom  it  cannot  be  said  that  there  is  at  the 
moment  any  person  on  whom  he  is  dependent,  or  who  can  change 
his  domiciL  The  infant  is,  however,  even  then  not  an  indepen- 
dent person  in  the  sense  in  which  the  word  is  here  used.  He  is 
legally  incapable  of  changing  his  own  domicil,'  and  liable  to  have 
it  changed  (if  at  all)  by  the  act  of  a  person  appointed  guar- 
dian.^ 

(14)  An  Immovable^  and  (15)  A  Movable* 

(i)  The  subjects  of  property  are  in  general  ^  throughout  this 
treatise  divided  into  immovables  and  movables,  and  under  the 
latter  head  are  included  all  things  which  do  not  fall  within  the 
description  of  immovables. 

Immovables  are  tangible  things  which  cannot  be  moved,  such 
as  are  lands  and  houses,  whatever  be  the  interest  or  estate  which  a 
person  has  in  them.  Hence  the  term  includes  what  English  law- 
yers call  *^  chattels  real,"  that  is  to  say,  land,  etc.,  in  which  a  per- 
son has  less  than  a  freehold  interest,  as  for  instance  leaseholds. 

Movables  are,  in  the  first  place,  such  tangible  things  as  can  be 
moved,  e.  g.,  animals,  money,  stock  in  trade,  and  in  general  terms 
goods ;  and,  in  the  second  place,  ^^  things  "  (using  that  word  in  a 
very  wide  sense  indeed)  which  are  the  objects  of  a  claim  (e.  ^., 
payment  of  money  due  from  X  to  ^),  called  by  English  lawyers 
^^'choses  in  action^^^  in  one  of  the  senses®  of  that  ambiguous 
term. 

It  is  convenient  to  group  under  the  one  head  of  movables,  goods 

1  Rale  9,  Sub-Rale  l,po8t, 

*  Rule  9,  Sub-Rule  2,  post 

*  Rule  10  and  Sub-Rule, /k»^ 

*  Podnger  v.  Wightman,  1817,  3  Mer.  67 ;  In  re  Beaumont,  [1893]  3  Ch.  490. 

*  In  some  Rules,  aa  for  example  those  referring  to  administration,  and  in 
Rules  which  are  intended  to  follow  Terbatim  the  words  of  an  Act  of  Parlia- 
ment, it  is  sometimes  necessary  to  use  to  a  limited  extent  the  ordinary  English 
division  into  realty  and  personalty,  or  real  property  and  personal  property. 

'  Chose  in  miction  is  used  for  — 

(i)  the  claim  or  right  to  a  performance  or  service  legally  due  from 

one  man  to  another ; 
(ii)  the  thing  claimed,  e.  g.,  the  debt  due  ; 
(iii)  the  evidence  of  the  claim,  e,  g.,  the  bond  on  which  a  debt  is  due. 
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and  chases  in  action  (the  objects  of  a  legal  claim),  for  neither 
class  falls  under  the  head  of  immovables,  and  each  class  is  in 
many  respects,  as  regards  the  conflict  of  laws,  subject  to  the  same 
rules.  There  is,  however,  this  essential  distinction  between  goods 
and  choaea  in  action^  that  goods  have  in  fact  a  local  situation, 
and  choaea  in  action  (e.  ^•,  debts)  have  not.  Hence,  those  Kules 
as  to  movables  which  depend  upon  an  article  having  a  real  local 
situation,  i.  e.,  occupying  a  definite  space,  do  not,  except  by 
analogy,  apply  to  choaea  in  action.^ 

(ii)  The  division  of  the  subjects  of  property  into  immovables 
and  movables  does  not  square  with  the  distinction  known  to  Eng- 
lish lawyers  between  thinga  realj  or  real  property,^  and  thinga 
peraonal^  or  personal  property.' 

For  though  all  things  real  are,  with  certain  exceptions,  included 
under  immovables,  yet  some  immovables  are  not  included  under 
things  real ;  since  '^  chattels  real,"  ^  or,  speaking  generally,  lease- 
holds, are  included  under  immovables,  whilst  they  do  not,  for  most 
purposes,  come  within  the  class  of  realty,  or  things  real. 

On  the  other  hand,  while  all  movables  are  with  certain  excep- 
tions included  under  things  personal,  or  personalty,  there  are 
things  personal,  viz.,  chattels  real,  or,  speaking  generally,  lease- 
holds, which  are  immovables,  and  are  in  no  way  affected  by  the 
Bules  hereinafter  laid  down  as  to  movables. 

To  put  the  same  thing  in  other  words,  ^^immovables''  are 
equivalent  to  realty,  with  the  addition  of  chattels  real  or  lease- 
holds ;  *^  movables "  are  equivalent  to  personalty,  with  the  omis- 
sion of  chattels  real. 

(iii)  Law  is  always  concerned,  in  truth,  not  with  things  but 
with  rights,^  and  therefore  not  directly  with  immovables  or  mov- 
ables, but  with  rights  over,  or  in  reference  to,  immovables  or 
movables,  or,  to  use  popular  language,  with'  immovable  property 

1  See  Rule  141,  pogt. 

>  See  1  Steph.  Comm,,  12th  ed.,  pp.  167, 168. 

*  See  2  Steph.  Comm.,  12th  ed.,  p.  2. 

*  Chattels  real  inolade  estates  for  yean,  at  will,  and  hj  sufferance.  See 
1  Steph,  Camm.,  12th  ed.,  pp.  272,  273. 

'  See  as  to  this  point,  and  for  an  account  of  the  different  meanings  of  the 
word  "property"  WiUianUj  Real  Property ,  17th  ed.,  pp.  3,  4.  What  is  par- 
ticularly to  be  noted  is  that  **  property  "  in  English  law,  as  in  ordinary  lan- 
guage, means  either  (1)  ownership  in  things,  or  (2)  the  things  in  which,  or 
with  regard  to  which,  ownership  may  exist,  or,  to  put  the  same  thing  more 
generally,  property  means  either  (i)  rights  legally  capable  of  being  ex- 
changed for  money,  or  (ii)  the  things  (if  any)  which  are  the  objects  of  such 
rights. 
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and  movable  property.  It  will  serve  to  make  dear  the  relation 
between  the  division  into  immovables  and  movables,  and  the 
division  into  realty  and  personalty,  if  we  treat  each  as  a  division, 
not  of  the  subject  of  property,  but  of  the  rights  of  which  prop- 
erty from  a  legal  point  of  view  consists. 

Immovable  property  includes  all  rights  over  things  which  can- 
not be  moved,  whatever  be  the  nature  of  such  rights  or  inter- 
ests. 

Movable  property  includes  both  rights  over  movable  things  or 
goods,  and  rights  which  are  not  rights  over  a  definite  thing,  but 
are  claims  by  one  person  against  another  (e.  g.y  the  claim  by  ^  to 
be  paid  a  debt  due  to  him  by  X^  or  generally  to  the  performance 
of  a  contract  made  with  him  by  X),  or  in  other  words,  which  are 
chases  in  action. 

Bealty,  looked  at  as  a  division  of  rights,  includes  all  rights  over 
things  which  cannot  be  moved,  except  chattels  real. 

Personalty,  looked  at  as  a  division  of  rights,  includes  both  rights 
over  movables  and  chosea  in  action^  and  further  includes  chattels 
real,  or  leaseholds. 

Hence,  immovable  property  is  equivalent  to  realty,  with  the 
addition  of  chattels  real ;  movable  property  is  equivalent  to  per- 
sonalty, with  the  omission  of  chattels  real. 

It  is  of  consequence  to  notice  the  difference  between  movables 
and  personal  property,  because  judges,  especially  in  the  earlier 
cases  on  the  conflict  of  laws,  have  occasionally  used  language 
which  identifies  movables  with  personal  property,^  and  suggests 
the  conclusion  that  all  kinds  of  personalty,  including  leaseholds, 
are,  as  regards  the  conflict  of  laws  (e.  ^.,  in  the  case  of  intestate 
succession),  governed  by  the  rules  which  apply  to  movables  prop- 
erly so  called.  This  doctrine  has  now  been  pronounced  erroneous, 
and  leaseholds  (it  has  been  decided)  are,  as  regards  the  conflict 
of  laws,  to  be  considered  of  course  as  personalty,  but  also  as 
immovables.^ 

(16)  Lex  domiciUi.  —  What  is  the  country  in  which  a  person 
is  domiciled  must  be  determined  in  accordance  with  the  Kules 

1  See,  e.  g.,  SiU  t.  Wonmck,  1791,  1  H.  Bl.  665,  690,  judgment  of  Lord 
Loughborough  ;  Birtwhistle  t.  VardiU,  1826,  5  B.  &  C.  438,  451,  452,  judgment 
of  Abbott^  C.  J. ;  Forbes  t.  Steven,  1870,  L.  R.  10  Eq.  178.  Story  habitually 
vaes  the  terms  personal  property,  personal  estate,  and  the  like,  as  meaning 
movables. 

«  Freke  v.  Lord  Carbery,  1873,  L.  R.  16  Eq.  461 ;  In  Goods  of  GentUi, 
1875^  Irish  Rep.  9  Eq.  541 ;  Ds  Fogassieras  t.  DuporT,  1881, 11  L.  R.  Ir.  123. 
Compare  Duncan  v.  Lawmm,  1889, 41  Ch.  D.  394. 
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hereinafter  stated.^    It  may  even  liere  be  remarked  that  domicil 
is  a  totally  different  thing  from  residence. 

A  French  citizen  is  permanently  settled  in  England,  but  is  re- 
siding for  a  time  at  Paris.  The  law  of  his  domicil  is  the  law  of 
England. 

(17)  Lex  loci  contractus.  —  The  expression  lex  loci  contractus^ 
at  any  rate  as  used  by  English  Courts,  is  ambiguous. 

(1)  It  means  the  law  of  the  country  or  place  where  a  contract 
is  made  or  entered  into.  This  is  the  sense  in  which  it  is  always 
employed  in  this  Digest,  and  is  also  the  sense  in  which  it  is  gen- 
erally employed  in  the  earlier  English  cases  on  the  conflict  of 
laws. 

(2)  It  often  means  the  law  by  which  the  parties  who  make  a 
contract  intend  it  to  be  governed,  —  the  law,  in  short,  to  which  the 
contract  is  made  subject,  in  accordance  with  the  intention  of  the 
parties,  or,  as  it  is  often  called,  the  proper  law  of  the  contract.^ 

These  two  laws  constantly  do  in  fact  coincide,  that  is,  are  one 
and  the  same  law,  as  where  ^in  London  sells  goods  to  ^,  to  be 
delivered  and  paid  for  in  London.  But  they  need  not  coincide. 
A  marriage  contract,  or  settlement,  is  made  in  England  between 
X  and  A^  who  are  a  Scotch  man  and  woman  domiciled  in  Scot- 
land. It  appears,  either  from  the  express  terms  or  indirectly 
from  the  language  of  the  instrument,  that  the  contract  is  intended 
to  be  carried  out  in  accordance  with  the  law  of  Scotland.  In 
such  a  case  the  lex  loci  contractus^  in  the  first  sense  of  that  term 
(the  sense  in  which  the  term  is  used  in  this  Digest),  is  clearly 
the  law  of  England  ;  the  lex  loci  contractus^  in  the  second  sense 
of  that  term,  is  as  clearly  the  law  of  Scotland.^ 

(18)  Lex  loci  solutionis.  —  X  contracts  in  London  to  deliver 
goods  to  Ain  Italy.     The  lex  loci  solutionis  is  the  law  of  Italy. 

(19)  Lex  situs.  —  X  leaves  by  will  to  A  lands  in  England, 
money  in  France,  and  furniture  in  Italy. 

The  lex  situs^  as  regards  the  land,  is  the  law  of  England,  as 
regards  the  money,  the  law  of  France,  as  regards  the  furniture, 
the  law  of  Italy.^ 

1  See  Rules  1-19,  post. 

>  See  Rule  143,  post. 

*  See  App.,  Note  2,  Preference  of  English  Courts  for  lex  loci  contractus* 
The  lex  loci  contractus,  in  the  sense  in  which  it  is  used  in  this  Digest,  is  merely 
one  species  of  the  lex  actus,  or  the  law  of  a  place  where  a  legal  transaction 
takes  place. 

^  It  may  be  well,  though  it  is  hardly  necessary,  to  point  out  that  the  object 
of  these  examples  is  to  illustrate  the  meaning  of  the  lex  situs ;  they  are  not 
intended  to  show  what  is  the  law  applicable  to  the  things  in  question.    As  a 
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(20)  Lex  f(yri,  —  This  expression,  it  should  be  noted,  always 
means  the  local  <yr  territorial  law  of  the  country  to  which  a  Court 
wherein  the  action  is  brought,  or  other  legal  proceedings  are 
taken,  belongs. 

Hence  the  term  excludes  the  application  of  any  law  other  than 
the  local  law ;  and  this  is  so  whether  the  country  referred  to  be 
England  or  a  foreign  country.  If,  for  instance,  the  assertion.be 
made  in  reference  to  England  that  the  Courts,  as  to  certain  mat- 
ters (e.  ^.,  procedure),  always  follow  the  lex  fori^  or,  in  other 
words,  the  law  of  England,  what  is  meant  is  that,  when  an  action, 
etc.,  is  brought  in  an  English  Court,  every  matter  of  procedure 
is  determined  in  accordance  with  the  ordinary  local  or  territorial 
law  of  England,  and  that  this  is  so,  even  though  the  case  have  in 
it  a  foreign  element,  as  where  an  Italian  brings  in  England  an 
action  against  a  Frenchman  for  the  breach  of  a  contract  made 
in  Grermany.  So  again,  if  a  similar  assertion  be  made  with  refer- 
ence to  Italy,  what  is  meant  is  that,  when  an  action  is  brought  in 
an  Italian  Court,  every  matter  of  procedure  is  determined  accord- 
ing to  the  ordinary  local  or  territorial  law  of  Italy,  and  that  this 
is  so,  even  though  the  case  have  in  it  a  foreign  element,  as  where 
an  Englishman  brings  in  Italy  an  action  against  a  Frenchman 
for  the  breach  of  a  contract  made  in  New  York. 


//.  APPLICATION  OF  TERM  ''LAW  OF  COUNTRY:' 

In  this  Digest  the  law  of  a  given  country  ^  (e.  g.^  the  law 
of  the  country  where  a  person  is  domiciled) 

(i)  means,  when  applied  to  England,  the  local  or  terri- 
torial ^  law  of  England ; 
(ii)  means,  when  applied  to  any  foreign  country,  any 
law,  whether  it  be  the  local  or  territorial  law 
of  that  country  or  not,  which  the  Courts  of  that 
country  apply  to  the  decision  of  the  case  to 
which  the  Rule  refers.^ 

matter  of  fact,  suoeession  to  these  things  would  he  determined  hy  an  English 
Court,  as  regards  the  land,  in  accordance  with  the  lex  Htus,  hut  as  regards  the 
money  and  famiture,  in  accordance  with  the  lex  domicilii^  of  the  testator. 

^  See  as  to  the  amhiguity  of  the  term  **  law  of  a  country,"  Intro.,  pp.  5-7, 
anie, 

'  See  as  to  the  meaning  of  local  or  territorial  law,  Intro.,  p.  6,  ante. 

*  This  clanse  must  of  oourse  be  read  subject  to  the  definition  of  lex  fori^ 
onder  which  such  law  always  means  local  or  territorial  law. 
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Law  of  country.  —  The  term  law  of  a  country,  e.  jr.,  the  law  of 
England  or  the  law  of  Italy,  is,  as  already  explained,^  ambiguous.^ 
It  means  in  its  narrower  and  most  usual  sense  the  territorial  or 
local  law  of  any  country,  i.  e.,  the  law  which  is  applied  by  the 
Courts  thereof  to  the  decision  of  cases  which  have  in  them  no 
foreign  element.^  It  means  in  its  wider  sense  all  the  principles 
or  maxims,  including,  it  may  be,  foreign  law,  which  the  Courts  of 
a  country  apply  to  the  decision  of  cases  coming  before  them. 

The  Rules  contained  in  this  Digest  state  the  principles  accord- 
ing to  which  English  Courts  will  determine  what  is  the  particular 
country,  the  law  whereof  is  to  be  applied  to  the  decision  of  a 
given  case  having  in  it  any  foreign  element ;  these  Rules,  whether 
they  lead  to  the  application  of  English  or  of  foreign  law,  are  all 
Rules  for  the  decision  of  cases  coming  before  an  English  Court 

When  these  considerations  are  borne  in  mind,  the  varying 
meaning  of  the  expression  law  of  a  country  becomes  intelligible. 

(1)  When  country  England,  —  When  any  Rule,  applied  to  the 
circumstances  of  a  given  case,  designates  England  as  the  country 
the  law  whereof  is  to  determine  the  case,  or,  in  other  words, 
directs  that  the  case  be  determined  in  accordance  with  the  law  of 
England,  then  the  term  ^'  law  of  England  "  must  mean  the  local 
or  territorial  law  of  England.  If  the  term  were  used  in  a  more 
general  sense  and  meant  the  law  or  principle,  whatever  it  might 
be,  which  an  English  Court  would  apply  to  the  case,  the  Rule 
would  constitute  an  unmeaning  truism :  for  we  are  dealing  with 
cases  decided  by  an  English  Court,  and  it  is  clear  from  the  nature 
of  things  that  any  case  so  decided  must  be  determined  in  accord- 
ance with  some  law  or  principle  which  the  English  Court  applies 
to  it.* 

Thus,  Rule  180  ^  states  (inter  alia^  that  ^*  the  succession  to  the 
movables  of  an  intestate  is  governed  by  the  law  of  his  domicil," 
i.  e.,  by  the  ^^  law  of  the  country  "  where  he  is  domiciled,  at  the 
time  of  his  death. 

1>,  an  intestate,  dies  domiciled  in  England.     He  is  a  French 

^  See  Intro.,  p.  6,  ante. 

*  So  also  are  of  course  its  equivalents,  such  as  English  law  or  Italian  law, 
and  terms  of  which  it  forms  a  part,  such  as  lex  domicilii^  or  « law  of  the  coun- 
try where  a  man  is  domiciled,"  or  lex  ntus,  or  *<  law  of  the  oountiy  where  a 
thing  is  situate.'* 

*  See  Intro.,  p.  1,  ante, 

^  See  Intro.,  pp.  2-4,  ante, 

*  See  chap,  zzx.,  poet. 
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citizen  resident  in  Italy.  He  leaves  movables  in  England.  Our 
Rule  applied  to  the  case  designates  England  as  tlie  country  in 
accordance  with  the  law  whereof  his  movables  must  be  distributed, 
or  in  other  words  directs  that  his  movables  be  distributed  accord- 
ing to  the  local  or  territorial  law  of  England,  i.  e.,  in  accordance 
with  the  Statute  of  Distribution.  If  by  the  law  of  England  were, 
under  these  circumstances,  meant  some  principle,^  whatever  it 
might  happen  to  be,  which  the  English  Courts  would  apply  to 
the  case,  the  Rule  would  afford  no  guidance  whatever. 

(2)  When  country  is  a  foreign  country.  —  When  any  Rule 
applied  to  the  circumstances  of  a  given  case  designates  a  foreign 
country,  e.  ^.,  Italy,  as  the  country  the  law  whereof  is  to  deter- 
mine the  case,  or  in  other  words  directs  that  the  case  be  determined 
in  accordance  with  the  law  of  Italy,  then  the  term  ^^  law  of  Italy  " 
means,  unless  the  contrary  is  expressly  stated,  any  principle  or 
body  of  law  which  the  Italian  Courts  hold  applicable  to  the  par- 
ticular case.  The  Rule  in  effect  directs  that  English  Courts  shall 
decide  the  case  with  reference  to  the  law,  whatever  it  be,  accord- 
ing to  which  the  Italian  Courts  would  decide  it. 

Thus  D,  an  intestate,  dies  domiciled  in  Italy.  He  is  a  French 
citizen  resident  in  Italy.  He  leaves  movables  in  England.  Again 
apply  Rule  180.  The  Rule  applied  to  this  case  designates  Italy  as 
the  country  in  accordance  with  the  law  whereof  2>'s  movables 
must  be  distributed ;  it  directs,  that  is  to  say,  that  his  movables 
be  distributed  according  to  the  law  of  Italy.  But  the  expression 
^law  of  Italy"  here  means  not  necessarily  the  territorial  law  of 
Italy,  but  any  law  which  the  Italian  Courts  would  apply  to  the 
decision  of  the  particular  case.  This  might  be  the  territorial  law 
of  Italy,  but  it  might  be,  as  in  fact  it  probably  is,^  the  territorial 
law  of  France.  However  this  be,  the  Rule  is  here  not  unmeaning. 
It  states  that  English  Courts  will  determine  a  case  which  obviously 
contains  foreign  elements,  in  accordance  with  the  law,  whatever  it 
may  be,  which  the  Italian  Courts  hold  applicable  to  the  case.^ 

*  See  Intro.,  pp.  3,  4,  ante, 

«  See  Codice  CivUe  del  Regno  d*  Italia,  Art.  7. 

*  '*  Wlien  it  is  said  that  the  law  of  the  coantry  of  domicil  mnst  regalate 
^  the  snccession,  it  is  not  always  meant  to  speak  of  the  general  law  [t.  e.^  what 
**  has  heen  called  in  this  treatise  the  local  or  territorial  law],  but,  in  some 
"  instances,  of  the  particnlar  law  which  the  country  of  domicil  applies  to  the 
**  case  of  foreigners  dying  domiciled  there,  and  which  would  not  be  applied  to 
"  a  natnral-bom  subject  of  that  coantry.  Thus  in  Collier  v.  Rivaz  [2  Curt. 
"866],  the  testator,  an  English-bom  subject,  died  domiciled  in  Belgium,  leaT- 
''ing  a  will  not  executed  according  to  the  forms  required  by  the  Belgian  law  : 
"  But  by  that  law,  the  succession  in  such  a  case  is  not  to  be  goTcmed  by  the 
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**  law  of  the  country  applicable  to  its  natnral-bom  subjects,  but  by  the  law  of 
'^the  testator's  own  country:  And  it  was  held  [in  England]  that  the  will, 
*'  being  valid  according  to  the  law  of  England,  ought  to  be  admitted  to  pro- 
<<bate.''  1  WtUiams  Ex^rs,  9th  ed.,  p.  304  ;  see  also  Pechell  t.  Hildersley, 
1869,  L.  R.  1  P.  &  D.  673 ;  In  Goods  o/Lacroix,  1877,  2  P.  D.  94.  «*  The 
*<  idea,"  it  has  been  pointed  out,  **  that  the  law  of  a  particular  country  does  not 
"  mean  the  ordinary  law  of  the  land,  but  the  law  which  would  be  applied  by 
**  [the  Courts  of]  that  country  to  a  given  case,  —  a  view  which  is  sufficiently 
"  familiar  to  English  students  of  private  international  law,  is  by  no  means 
*<  so  well  known  in  France."  See  The  Bourgoise  Case  in  London  and  Parisy  by 
Malcolm  Mcllwraith,  6  L.  Q.  Rev.  379,  387  (n). 
Two  observations  are  worth  making  :  — 

1.  The  ambiguity  in  the  expression  **  law  of  a  country  *'  would,  for  the  pur- 
pose of  this  Digest,  and  indeed  of  private  international  law  generally,  cease  to 
exist  were  all  nations  agreed  on  the  principles  governing  the  choice  of  law. 
Were  this  so,  which  is  of  course  far  from  being  the  case,  the  term  **  law  of  a 
country  "  would  always  mean  the  territorial  law  of  such  country.  Thus,  if  the 
Italian  Courts  agreed  with  the  Courts  of  England  in  referring  succession  to 
movables  wholly  to  the  lex  domicilii^  the  rule  that  succession  to  movables  is 
governed  by  the  law  of  the  country  where  an  intestate  dies  domiciled  would 
mean  that  if  he  died  domiciled  in  England,  succession  to  his  movables  was 
governed  by  the  territorial  law  of  England,  and  that  if  he  died  domiciled  in 
Italy,  it  was  governed  by  the  territorial  law  of  Italy. 

2.  The  illustrations  given  in  the  text  of  the  meaning  of  the  term  "  law  of  a 
country,"  when  applied  to  England  and  to  a  foreign  country  respectively,  refer 
to  the  lex  domicilii,  but  the  principle  which  they  illustrate  applies  with  one 
exception  to  every  other  class  of  law,  e.  ^.,  to  the  lex  situs,  or  **  law  of  a  country 
where  a  thing  is  situate."  The  one  exception  is  the  lex  fori.  This  by  its  very 
definition  always  means  the  local  or  territorial  law  of  the  country  to  which  a 
Court  wherein  legal  proceedings  are  taken  belongs.    See  pp.  66,  75,  ante. 


CHAPTER  n. 
DOMICIL.^ 

(A)  DOmCIL  OF  NATURAL  PERSONS.* 

I.    Nature  of  Domicil. 

Rule  1.'  —  The  domicil  of  any  person  is^  in  general^  the 
place  or  country  which  is  in  fact  his  permanent  home^  but 
is  in  some  cases  the  place  or  country  which^  whether  it 
be  in  fact  his  home  or  not^  is  determined  to  be  his  home 
by  a  rule  of  law. 

Comment  and  Illnstrations. 

No  definition  ^  of  domicil  has  given  entire  satisfaction  to  Eng- 
lish judges.  As,  however,  a  person's  domicil  may  certainly  be 
described  as  the  place  or  country  which  is  considered  by  law  to  be 
his  home,  and  as  a  place  or  country  is  usually  (though  not  invari- 
ably) "  considered  by  law  "  (i.  e.,  by  the  Court)  to  be  a  person's 
home,  because  it  is  so  in  fact,  light  is  thrown  on  the  nature  of 

1  Story,  7th  ed^  chap.  iii.  ss.  39-49  c;  WestUtke,  chap,  ziv.,  3rd  ed.,  pp.  284- 
322  ;  FooU^  chap,  ii.,  2nd  ed.,  pp.  22-41 ;  Savigny^  ss.  360-355,  Gathrie's 
iransl.,  2nd  ed.,  pp.  86-114. 

'  For  domicU  of  natural  persons,  i,  e.,  human  heings,  see  Rules  1  to  18. 
For  domicil  of  Legal  Persons  or  Corporations,  see  Rule  l9,  post 

*  '^  Domicil  meant  permanent  home,  and  if  that  was  not  understood  bj 
**  itself,  no  iUustration  could  help  to  make  it  intelligible."  Whicker  v.  Humef 
1858,  28  L.  J.  (Ch.)  396,  400,  per  Lord  Cranworth  ;  AUomey-General  v.  Rowe, 
1862,  31  L.  J.  (Ex.)  314,  320.  See  further  as  to  the  meaning  of  <'  home,'' 
pp.  80-84,  post. 

*  See  App.,  Note  3,  Definition  of  DomicU.  For  the  purposes  of  private 
international  law,  the  **  place  "  within  which  it  is  required  to  determine  a  man's 
domicil  is  always,  or  almost  always,  a  ''country,"  in  the  sense  in  which  the 
word  has  been  hereinbefore  defined.  The  words  "  place  or  "  might,  therefore, 
in  strictness,  be  omitted  from  this  Rule.  It  is,  however,  convenient  to  give  a 
general  description  of  domicil  applicable  to  any  place,  whether  it  be  a  state, 
a  country,  a  town,  etc.,  within  the  limits  whereof  it  may  be  desired  to  deter- 
mine a  person's  domicil.    (See  further,  pp.  90-93,  post.) 


80  PBELIMINABT  MATTEBS. 

domicil  by  a  comparison  between  the  meanings  of  the  two  closely 
connected  terms,  home  and  domicil. 

Home,  — The  word  "  home  "  is  not  a  term  of  art,  but  a  word  of 
ordinary  discourse,  and  is  usually  employed  without  technical 
precision.  Yet,  whenever  a  place  or  country  is  termed,  with  any 
approach  to  accuracy,  a  person's  home,  reference  is  intended  to  be 
made  to  a  connection  or  relation  between  two  facts.  Of  these 
facts  the  one  is  a  physical  fact,  the  other  a  mental  fact. 

The  physical  fact  is  the  person's  ^^  habitual  physical  presence,"  or, 
to  use  a  shorter  and  more  ordinary  term,  "  residence,"  ^  within 
the  limits  of  a  particular  place  or  country.  The  mental  fact  is 
the  person's  *^  present  intention  to  reside  permanently,  or  for  an 
*^  indefinite  period,"  within  the  limits  of  such  place  or  country ; 
or,  more  accurately,  the  absence  of  any  present  intention  ^  on  his 
part  to  remove  his  dwelling  permanently,  or  for  an  indefinite 
period,   from  such  place  or  country.     This  mental  fact  is  tech- 

'  The  term  '^  residence  "  is  used  by  Westlake  and  others,  as  sjnonymons 
with  the  word  '*  home,"  t.  e.,  as  including  both  "  residence,"  in  the  sense  in 
which  the  word  is  used  in  the  text,  and  the  "  intention  to  reside  "  [anwiui  ma^ 
nendi).  To  this  use  of  the  word  residence  there  is  in  itself  no  objection,  but 
there  is  great  convenience  in  appropriating  (as  is  done  throughout  this 
treatise)  the  substantive  ^*  residence  "  and  the  verb  '*  reside  "  to  the  description 
of  the  physical  fact  which  is  included  in,  but  does  not  make  up  the  whole  of,  the 
meaning  of  the  word  **  home."  *^  Residence  "  has,  in  many  instances,  been  em- 
ployed by  judges  and  others  to  denote  a  person's  habitual  physical  presence  in 
a  place  or  country  which  may  or  may  not  be  his  home.  (See,  e,  g,,  Jopp  v. 
Wood,  1965,  34  L.  J.  (Ch.)  212,  218 ;  GiUis  v.  GiUis,  1874,  Irish  Rep.  8 
Eq.  697.)  It  is  hoped,  therefore,  that  the  restriction  of  the  term  **  residence  " 
to  this  sense  alone  does  not  involve  too  wide  a  deviation  from  the  ordinary  use 
of  language. 

Though  it  is  of  little  importance  in  which  sense  the  words  "  residence  "  and 
"  reside  "  are  employed,  it  is  of  considerable  importance  that  they  should  be 
used  in  one  determinate  sense.  Confusion  has  sometimes  arisen  from  the  em- 
ployment of  the  word  residence  at  one  time  as  excluding,  and  at  another  time 
as  including,  the  animus  manendi.  Compare  Jopp  v.  Wood,  1865,  34  L.  J. 
(Ch.)  212 ;  4  De  G.  J.  &  S.  616,  with  King  v.  FoxioeU,  1876,  3  Ch.  D.  518. 

The  word  **  habitual,"  in  the  definition  of  residence,  does  not  mean  presence 
in  a  place  either  for  a  long  or  for  a  short  time,  but  presence  there  for  the 
greater  part  of  the  period,  whatever  that  period  may  be  (whether  ten  years 
or  ten  days),  referred  to  in  each  particular  case. 

'  See  Story,  s.  43,  for  the  remark  that  the  absence  of  all  intention  to  cease 
residing  in  a  place  is  sufficient  to  constitute  the  animus  manendi.  The  diffi- 
culty of  determining  where  it  is  that  a  person  has  his  home,  or  domicil,  arises 
in  general  from  the  difficulty,  not  only  of  defining,  but  of  ascertaining,  the 
existence  of  the  very  indefinite  intention  which  constitutes  the  animus  manendi. 
See  AUomey-General  v.  Pottinger,  1861,  30  L.  J.  (Ex.)  284,  292,  language  of 
BramweU,  B. 
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nically  termed,  thougli  not  always  with  strict  accuracy,  the  animus 
manendi^  or  *^  intention  of  residence." 

When  it  is  perceived  that  the  existence  of  a  person's  home  in  a 
g^ven  place  or  country  depends  on  a  relation  between  the  fact  of 
residence  and  the  animus  manendi^  further  investigation  shows 
that  the  word  home,  as  applied  to  a  particular  place,  or  country, 
may  be  defined  or  described  in  the  following  terms,  or  in  words 
to  the  same  effect. 

Definition  of  home.  —  A  person* 8  home  is  that  place  or  coun- 
try^  either  (i)  in  which  he^  in  fact^  resides  with  the  intention  of 
residence  (animus  manendi^y^  or  (ii)  in  which^  having  so  resided, 
he  continues  actually  to  reside,  though  no  longer  retaining  the 
intention  of  residence  (animus  manendi^,  or  (iii)  with  regard 
to  which,  having  so  resided  there,  he  retains  the  intention  of 
residence  (animus  manendi^,  though  he  in  fact  no  longer  resides 
there.^ 

This  definition  or  formula  has  undoubtedly  a  crabbed  appear- 
ance. It,  however,  accurately  describes  all  the  circumstances  or 
cases  under  which  a  given  person,  2>,^  may,  with  strict  accuracy, 
be  said  to  have  a  home  in  a  particular  country,  e.  g.,  England, 
or,  in  other  words,  in  which  England  can  be  termed  his  home, 
and  excludes  the  cases  in  which  England  cannot  with  accuracy  be 
termed  his  home.  The  first  clause  of  the  formula  or  definition 
describes  the  conditions  under  which  a  home  is  acquired.  The 
second  and  third  clauses  describe  the  conditions  under  which  a 
home  is  retained.  The  meaning  and  effect  of  the  whole  definition 
is  most  easily  seen  from  examples  of  the  cases  in  which,  under  it, 
a  country  can,  and  a  country  cannot,  be  considered  D's  home. 

The  cases  to  which  the  formula  can  be  applied  are  six. 

(1)  2)  is  a  person  residing  in  England,  without  any  intention 
of  leaving  the  country  for  good,  or  of  settling  elsewhere.  England 
is  clearly  l>'s  home.     His  position  is  in  fact  the  position  of  every 

^  It  is  often,  in  strictneas,  rather  the  animus  revertendi  et  manendi  than  the 
anhnui  manendL 

^  The  term  animus  manendi^  or  intention  of  residence,  is  intended  to  include 
the  negatiTC  state  of  mind,  which  is  more  accurately  desorihed  as  '*  the  absence 
**  of  any  present  intention  not  to  reside  permanently  in  a  place  or  country.'' 

*  More  briefly,  a  person's  **  home  "  is  *'  that  place  or  country  in  which  either 
^he  resides,  with  the  intention  of  residence  (animus  manendt)^  or  in  which  he 
*'has  so  resided,  and  with  regard  to  which  he  retains  either  residence  or  the 
"intention  of  residence." 

*  i>  is,  throughout  this  chapter,  used  to  designate  the  person,  either  whose 
domicil  is  in  question,  or  upon  whose  domicil  a  legal  right  depends,  or  may  be 
•apposed  to  depend. 
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ordinary  inhabitant.  There  exists  in  his  case  exactly  that  combi- 
nation of  residence  and  of  purpose  to  reside  required  by  the  first 
clause  of  the  definition.  The  time  for  which  his  residence  may 
have  lasted  is  inmiaterial.  A  person  may  have  resided  in  a  coun- 
try for  a  month,  for  a  year,  or  for  ten  years ;  it  may  have  been  his 
residence  for  a  longer  or  a  shorter  period ;  but  from  the  moment 
when  there  exists  the  required  combination  of  residence  and  inten- 
tion to  reside  permanently  (animus  manendi)^  the  country  is  his 
home,  or,  in  popular  language,  he  has  his  home  in  the  country.^ 

(2)  2>,  an  inhabitant  of  England,  who  has  hitherto  intended  to 
continue  residing  there,  makes  up  his  mind  to  settle  in  France. 
His  home,  however,  continues  to  be  English  till  the  moment  when 
he  leaves  the  country.  It  is  till  then  retained  by  the  fact  of  resi- 
dence, though  the  animus  manendi  has  ceased  to  exist.  D  intends 
to  abandon,  but  imtil  he  leaves  the  country,  has  not  actually 
abandoned  England  as  his  home.  This  is  the  case  of  an  intended 
change  of  home,  which  has  not  actually  been  carried  out.  It  falls 
within  the  second  clause  of  the  definition  of  home. 

(3)  2>  is  an  inhabitant  of  England,  who  has  for  years  intended 
to  live  permanently  in  England.  He  goes  to  France  for  business 
or  pleasure,  with  the  intention  of  returning  to  England,  and  re- 
siding there  permanently.  England  is  still  his  home.  It  is  so, 
because  the  intention  of  residence  (animus  manendi)  is  retained, 
although  J9's  actual  residence  in  England  has  ceased. 

The  case  falls  precisely  within  the  third  clause  of  the  definition 
of  home. 

(4)  D  has  never,  in  fact,  resided,  and  has  never  formed  any 
intention  of  permanently  residing,  in  England.  That  2>,  under 
these  circumstances,  does  not  possess  an  English  home  is  too  clear 
for  the  matter  to  need  comment.^ 

The  case  is  one  which  obviously  does  not  fall  within,  and  is, 
in  fact,  excluded  by,  the  definition  already  given  of  a  home. 

(5)  J9,  who  has  been  permanently  residing  in  France,  is  for 
the  moment  in  England,  but  has  never  formed  the  least  intention 
of  permanent  residence  there,  being  a  traveller  who  has  come  to 

^  See,  as  to  the  relation  of  time  of  residence  to  domicil,  comment  on  Rule 
17,  post  **  It  may  be  conceded  that  if  the  intention  of  permanently  residing 
''in  a  place  exists,  residence  in  that  place,  however  short,  will  establish  a  domi- 
*<cil."    BeUY,  Kennedy,  1868,  L.  R.  1  Sc.  App.  307,  319,  per  Lord  Chelmsford. 

*  The  one  apparent  exception  to  this  remark  is  the  case  of  children  and 
others,  who  have  the  home  of  some  person,  e,  g,,  a  parent,  on  whom  they  depend. 
The  explanation  is  that  such  persons  are  considered  afl  sharing  the  home  of 
the  person  on  whom  they  depend,  rather  than  in  strictness  possessing  a  home 
of  their  own.    See  Rule  9  and  Sub-Rules  1  and  2,  post. 
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England  for  a  time  to  see  the  country.  He  clearly  has  not,  either 
in  strictness  or  in  accordance  with  ordinary  notions,  a  home  in 
England,  and  it  is  also  clear  that  his  case  does  not  fall  within  the 
terms  of  the  definition. 

(6)  2>,  lastly,  is  a  person  who  has  been  permanently  residing 
in  France,  but  has  formed  an  intention  of  coming  to  England, 
where  he  has  not  been  before,  and  settling  there.  He  has  not  yet 
quitted  France.  England  clearly  is  not  his  home,  and  the  case 
is  one  manifestly  excluded  from  the  terms  of  the  definition.^ 

From  our  formula,  as  illustrated  by  these  examples,  the  conclu- 
sion follows  that,  as  a  home  is  acquired  by  the  combination  of 
actual  residence  (J^actum)  and  of  intention  of  residence  (animus)^ 
so  it  is  (when  once  acquired)  lost,  or  abandoned,  only  when  both 
the  residence  and  the  intention  to  reside  cease  to  exist.  If,  that 
is  to  say,  2>,  who  has  resided  in  England  as  his  home,  continues 
either  to  reside  there  in  fact,  or  to  retain  the  intention  of  residing 
there  permanently,  England  continues  to  be  his  home.  On  the 
other  hand,  if  D  ceases  both  to  reside  in  England  and  to  enter- 
tain the  intention  of  residing  there  permanently,  England  ceases 
to  be  his  home,  and  the  process  of  abandonment  is  complete.  If, 
to  such  giving  up  of  a  home  by  the  cessation  both  of  residence 
and  of  the  animus  manendi^  we  apply  the  terms  ^^  abandon  "  and 
^  abandonment,"  the  meaning  of  the  word  home  may  be  defined 
with  comparative  brevity. 

A  ^^  home ''  (as  applied  to  a  place  or  country)  means  ^*  the  place 
^  or  country  in  which  a  person  resides  with  the  animus  m^nendi^ 
*^OT  intention  of  residence,  or  which,  having  so  resided  in  it,  he 
^  has  not  abandoned." 

This  definition  or  description  of  a  home,  in  whatever  terms  it  is 
expressed,  gives  rise  to  a  remark  which  will  be  found  of  consider- 
able importance.  This  is  that  the  conception  of  a  place  or  country 
as  a  home  is  in  no  sense  a  legal  or  a  technical  idea,  since  it  arises 
from  the  relation  between  two  facts,  ^^  actual  residence "  and 
^  intention  to  reside,"  neither  of  which  has  anything  to  do  with  the 
technicalities  of  law.  A  person  might  have  a  home  in  a  place 
where  law  and  Courts  were  totally  unknown,  and  the  question 
whether  a  given  place  is  or  is  not  to  be  considered  a  particular 

^  Cases  (4),  (5),  and  (6)  are,  it  may  be  said  with  truth,  simply  cases  (1), 
(2),  and  (3)  looked  at,  so  to  speak,  from  the  other  side.  The  six  cases  or 
examples,  however,  describe  the  six  different  relations  in  which  a  person  may 
stand  in  respect  of  residence  and  animus  manendi  towards  a  given  country,  and 
are  each  worth  observing  in  reference  to  questions  which  may  arise  as  to 
domiciL 
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person's  home  is  in  itself  a  mere  question  of  fact,  and  not  of 
law.^ 

It  is  worth  while  to  insist  on  the  non-legal,  or  natural  character 
of  the  notion  signified  by  the  word  ^'  home,"  because  from  the 
definition  of  a  home,  combined  with  knowledge  of  the  ordinary 
facts  of  human  life,  flow  several  conclusions  which  have  a  very 
close  connection  ¥rith  the  legal  rules  determining  the  nature, 
acquisition,  and  change  of  domicil. 

Results  of  definition  of  "  home,'*^  —  Of  these  results,  flowing 
from  the  definition  of  a  home,  considered  merely  as  a  natural  fact, 
without  any  reference  to  legal  niceties  or  assumptions,  the  follow- 
ing are  the  principal :  — 

First.  The  vast  majority  of  mankind  (in  the  civilised  parts  of 
the  world,  at  least)  have  a  home,  since  they  generally  reside  in 
some  country,  e.  ^.,  England  or  France,  without  any  intention  of 
ceasing  to  reside  there.  It  is  nevertheless  clear  (if  the  thing  be 
looked  at  merely  as  a  matter  of  fact,  without  any  reference  to  the 
rules  of  law)  that  a  person  may  be  homeless.^  There  may  be  no 
country  of  which  you  can  at  a  given  moment  with  truth  assert  that 
it  is  in  fact  D\  home. 

jD,  for  example,  may  be  an  English  emigrant,  who  has  left 
England  for  good,  but  is  still  on  his  voyage  to  America,  and  has 
not  yet  reached  Boston,  where  he  intends  to  settle.  He  has  lost 
his  home  in  England  ;  he  has  not  gained  a  home  in  America.  He 
is  in  the  strictest  sense  homeless.  Here  the  residence  which  is  the 
basis  of  a  home  does  not  exist.  2),  again,  may  be  a  traveller,  who 
has  abandoned  his  English  home,  with  the  intention  of  travelling 
from  land  to  land,  for  an  indefinite  period,  and  with  the  fixed 
purpose  of  never  returning  to  England.  In  this  case  also  D  is 
homeless.  He  has  no  home,  because  he  does  not  entertain  that 
intention  of  residence,  which  goes  to  make  up  the  notion  of  a 
home.  jD,  again,  may  be  a  vagabond,  e.  g.j  a  gipsy  who  wanders 
from  country  to  country,  without  any  intention  of  permanently 
residing  in  any  one  place.  Here,  again,  D  is  homeless,  because 
of  the  total  want  of  any  animus  manendi.^ 

In  these  (and  perhaps  in  some  other)  instances  a  person  is  as  a 
matter  of  fact  homeless,  and  if,  as  we  shall  find  to  be  the  oase,^  he 

^  For  the  bearing  of  this  remark  on  the  law  of  domioil,  see  comment  on 
Rule  7,  pott ;  In  re  TooiaVs  Trusts,  1883,  23  Ch.  D.  532  ;  and  WuOake,  3rd 
ed.,  pp.  287-299. 

^  Contrast  Role  2,  p.  94,  poti,  as  to  domicil. 

*  See  for  these  cases  of  homelessness,  Savigny,  s.  354,  Gathrie's  tiaiisl*,  2iid 
ed.,  p.  107. 

^  See  Rale  2,  p.  94,  poU. 
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18  considered  by  law  to  have  a  home  in  one  country,  rather  than 
in  another,  or,  in  other  words,  if  he  has  a  domicil,  this  is  the  result 
of  a  legal  convention  or  assumption.  He  acquires  a  home  not  by 
his  own  act,  but  by  the  operation  of  law. 

Secondly.  The  definition  of  home  suggests  the  inquiry,  which 
has,  in  fact,  been  sometimes  raised  in  the  Courts,^  whether  a  per- 
son can  have  more  than  one  home  at  the  same  time,  or,  in  other 
words,  whether  each  of  two  or  more  countries  can  at  the  same 
moment  be  the  home  of  one  and  the  same  person  ? 

The  consideration  of  what  is  meant  by  "  home  "  shows  that  (if 
the  matter  be  considered  independently  of  all  legal  rules)  the 
question  is  little  more  than  one  of  words. 

The  following  state  of  facts  certainly  may  exist.  D  deter- 
mines to  live  half  of  each  year  in  France  and  half  in  England. 
He  possesses  a  house,  lands,  and  friends,  in  each  country.  He 
resides  during  each  winter  in  his  house  in  the  south  of  France, 
and  spends  each  summer  in  his  house  in  England.  His  intention 
is  to  pursue  the  same  course  throughout  his  life.  He  entertains, 
in  other  words,  the  intention  of  continuing  to  reside  in  each  coun- 
try for  six  months  in  every  year. 

If  the  question  be  asked  whether  D  has  two  homes,  the  answer 
is  that  the  question  is  mainly  one  of  language.  If  the  intention 
entertained  by  Z)  to  reside  in  each  country  be  not  a  sufficient 
aninifia  manendi  as  to  each,  then  2)  is  to  be  numbered  among  the 
persons  who  in  fact  have  no  home.  If  it  be  a  sufficient  animus 
manendi^  then  D  is  correctly  described  as  having  two  homes.^ 

Thirdly.  The  abandonment^  of  one  home  may  either  coin- 
cide with,  or  precede,  the  acquisition  of  a  new  home.  In  other 
words,  abandonment  of  one  home  may  be  combined  with  settle- 
ment in  another  home,  or  else  may  be  the  simple  abandonment  of 
one  home  without  the  acquisition  of  another. 

jD,  for  example,  goes  from  England,  where  he  is  settled,  to 
France  on  business.  At  the  moment  of  leaving  England,  and  on 
his  arrival  in  France,  he  has  the  fullest  intention  of  returning 
thence  to  England,  as  his  permanent  residence.  This  purpose 
continues  for  ihe  first  year  of  his  residing  in  France.     2>,  there- 

1  See  Rule  3,  p.  95,  post. 

*  The  qaestion  raiaed,  though  nlmost  a  verbal  one,  has  given  some  trouble  to 
writezB  on  domieiL  They  have  here  as  elsewhere  somewhat  confused  a  ques- 
tion of  fact  and  a  question  of  law,  and  have  occasionally  failed  to  distinguish 
the  question  of  fact,  whether  D  can  independently  of  legal  rules  have  two 
homes,  from  the  legal  question,  whether  it  is  or  is  not  a  rule  of  law  that  a  man 
cannot  have  more  than  one  domicil. 

*  See  Rule  8,  post. 
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fore,  though  living  in  France,  still  retains  his  English  home.  At 
the  end  of  the  year,  he  makes  up  his  mind  to  reside  permanently 
in  France.  From  that  moment  he  acquires  a  French,  and  loses 
his  English  home.  The  act  of  acquisition  and  the  act  of  aban- 
donment exactly  coincide.  They  must,  from  the  nature  of  the 
case,  be  complete  at  one  and  the  same  moment. 

The  act  of  abandonment,  however,  often  precedes  the  act  of 
acquisition.  D  leaves  England  with  the  intention  of  ultimately 
settling  in  France,  but  journeys  slowly  to  France,  travelling 
through  Belgium  and  Germany.  From  the  moment  he  leaves 
England,  his  English  home  is  lost,  since  from  that  moment  he 
gives  up  both  residence  and  intention  to  reside  in  England,  but 
during  his  journey  no  French  home  is  acquired,  for,  though  he 
intends  to  settle  in  France,  residence  there  cannot  begin  till 
France  is  reached.  The  relation  between  the  abandonment  of 
one  home  and  the  acquisition  of  another  deserves  careful  consid- 
eration, for  two  reasons. 

The  first  reason  is,  that  the  practical  difficulty  of  deciding  in 
which  of  two  countries  a  person  is  at  a  given  moment  to  be  con- 
sidered  as  domiciled  arises  (in  general)  not  from  any  legal  subtle- 
ties, but  from  the  difficulty  of  determining  at  what  moment  of 
time  a  person  resolves  to  make  a  country,  in  which  he  happens 
to  be  living,  his  permanent  home.  The  nature  of  this  difficulty 
is  well  illustrated  by  a  reported  case.  The  question  to  be  deter- 
mined was,  whether  2),  who  at  one  time  possessed  a  home  in 
Jamaica,  had  or  had  not  in  the  year  1838  acquired  a  home  in  Scot- 
land. No  one  disputed  that  in  1837  he  had  left  Jamaica  for  good 
and  was  residing  in  Scotland.  It  was  further  undisputed  that 
some  years  later  than  1838  he  had  acquired  a  Scotch  home  or 
domiciL  The  matter  substantially  in  dispute  was  whether  at  the 
date  in  question  D  had  made  up  his  mind  to  reside  permanently 
in  Scotland.  The  case  came  on  for  decision  in  1868,  and  D  him- 
self gave  evidence  aa  to  his  own  intentions  in  1838.  His  honesty 
was  undoubted,  but  the  Court,  though  having  the  advantage  of 
jD's  own  evidence,  found  the  question  of  fact  most  difficult  to 
determine,  and  in  the  result  took  a  different  view  (chiefly  on  the 
strength  of  letters  written  in  1838)  from  that  taken  by  D  him- 
self of  what  was  then  his  intention  as  to  residence.^ 

The  second  reason  is,  that  there  exists  a  noticeable  difference 
between  the  natural  result  of  abandonment  and  the  legal  rule  ^ 

1  Bdl  ▼.  Kermedyj  1868,  L.  R.  1  Se.  App.  807.     Compaze  Craignisk  v. 
Hewitt,  [1892]  3  Ch.  (C.  A.)  180. 
>  See  Rule  8,  posL 
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as  to  its  effect.  As  a  matter  of  fact,  a  person  may  abandon  one 
home  without  acquiring  another.  As  a  matter  of  law,  no  man 
can  abandon  his  legal  home  or  domicil  without,  according  to  cir- 
cumstances, either  acquiring  a  new  or  resuming  a  former  domicil. 

Fourthly.  From  tibe  fact  that  the  acquisition  of  a  home  de- 
pends upon  freedom  of  action  or  choice,  it  follows  that  a  large 
number  of  persons  ^  either  cannot,  or  usually  do  not,  determine 
for  themselves  where  their  home  shall  be.  Thus,  young  children 
cannot  acquire  a  home  for  themselves ;  boys  of  thirteen  or  four- 
teen, though  they  occasionally  do  determine  their  own  place  of 
residence,  more  generally  find  their  home  chosen  for  them  by  their 
father  or  guardian ;  the  home  of  a  wife  is  usually  the  same  as  that 
of  the  husband ;  and,  speaking  generally,  persons  dependent  upon 
the  will  of  others  have,  in  many  cases,  the  home  of  those  on  whom 
they  depend.  This  is  obvious,  but  the  fact  is  worth  notice,  be- 
cause it  lies  at  the  bottom  of  what  might  otherwise  appear  to  be 
arbitrary  rules  of  law,  e.  ^.,  the  rule  that  a  wife  can  in  no  case 
have  any  other  domicil  than  that  of  her  husband.^ 

Domicil  not  same  as  home.  —  As  a  person's  domicil  is  the  place 
or  country  which  is  considered  by  law  to  be  his  home,  and  as  the 
law  in  general  holds  that  place  to  be  a  man's  home  which  is  so 
in  fact,  the  notion  naturally  suggests  itself  that  the  word  ^^  dom- 
icil "  and  the  word  ^'  home  "  (as  already  defined)  mean  in  reality 
the  same  thing,  and  that  the  one  is  merely  the  technical  equivalent 
for  the  other. 

^  See  Kule  9,  and  Sub-Kules,  post 

*  From  an  examination  into  the  meaning  of  the  word  «  home,"  when  it  is 
strictly  employed,  we  can  trace  the  connection  between  the  word  when  used 
with  accuracy  and  its  application  in  various  lax  or  metaphorical  senses. 

In  all  cases  there  exists  a  more  or  less  distinct  reference  to  the  ideas  of  resi- 
dence and  intention  to  reside.  Thus,  when  a  lodger  says  he  is  "  going  home  " 
to  his  lodging,  the  place  where  he  lives  is  certainly  not  a  permanent  residence. 
Stfll,  the  speaker  intends  to  look  upon  it  for  the  moment  in  the  character  of  a 
more  or  less  permanent  abode. 

A  colonist,  again,  eaUs  England  his  home.  In  the  month  of  the  original 
settler  the  expressicm  may  perhaps  have  been  used  at  first  with  accuracy,  and 
have  been  an  assertion  of  his  intention  to  return  and  reside  in  England  (arur 
mutt  revertendt). 

He  or  his  children  continue  to  use  the  expression  when  no  real  intention  to 
return  any  longer  exists.  What  is  then  meant  is  that  the  speaker  entertains 
towards  England  the  sentiments  which  a  person  is  supposed  to  entertain  to- 
wards the  land  which  is  in  reality  his  home. 

In  these  and  like  instances  may  be  traced  a  transition  from  inaccurate  state- 
ment of  fact  to  the  use  of  conscious  metaphor.  What  is  worth  notice  is  that 
the  ideas  of  "  residence  "  and  of  "  intention  to  reside  "  are  not  entirely  absent 
from  even  the  metaphorical  uses  of  the  word  *'  home.*' 
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"  It  has  occurred  to  me/'  says  Baron  Bramwell,  ^^ .  .  .  whether 
*^  one  might  not  interpret  this  word  ^  domicil '  by  substituting  the 
^  word  *'  home '  for  it  —  not  home  in  the  sense  in  which  a  man  who 
has  taken  a  lodging  for  a  week  in  a  watering-place  might  say  he 
was  going  home,  nor  home  in  the  sense  in  which  a  colonist,  born 
^^in  a  colony,  intending  to  live  and  die  there,  might  say  he  was 
**'  coming  home,  when  he  meant  coming  to  England ;  but  using  the 
*^  word  *'  home '  in  the  sense  in  which  a  man  might  say,  ^  I  have  no 
^^  *•  home ;  I  live  sometimes  in  London,  sometimes  in  Paris,  some- 
*^  ^  times  in  Rome,  and  I  have  no  home.' "  ^ 

The  notion,  however^  expressed  in  the  passage  cited  is  falla- 
cious. This  idea,  that  the  word  home  means,  when  strictly  de- 
fined, the  same  thing  as  the  term  domicil,  is  based  on  the  erro- 
neons  assumption  that  the  law  always  considers  that  place  to  be 
a  person's  home  which  actuaUy  is  his  home,  and  on  the  omission 
to  notice  the  fact  that  the  law  in  several  instances  attributes  to  a 
person  a  domicil  in  a  country  where  in  reality  he  has  not,  and 
perhaps  never  had,  a  home.  Thus  the  rule  that  a  domiciled  Eng- 
lishman, who  has  in  fact  abandoned  England  without  acquiring 
any  other  home,  retains  his  English  domicU,^  or  the  principle 
that  a  married  woman  is  always  domiciled  in  the  country  where 
her  husband  has  his  domicil,  involves  the  result  that  a  person  may 
have  a  domicil  who  has  no  home,  or  that  a  woman  maV  occasion- 
ally  have  her  domicil  in  one  country,  though  she  has  her  real 
home  in  another.  A  person,  further,  may  reside  and  intend  to 
reside,  and  therefore  in  fact  have  his  home,  in  a  country,  though 
on  account  of  the  character  of  the  country  English  Courts  may 
refuse  to  treat  it  as  his  domicil.  Thus  an  Englishman  who 
resides  at  Shanghai  with  the  intention  of  residing  there  perma- 
nently, and  without  any  idea  of  returning  to  England,  dies  at 
Shanghai.  He  has  at  the  moment  of  his  death  a  home  in  China, 
but  he  dies  not  with  a  Chinese,  but  with  an  English  domicil.^  An 
attempt,  therefore,  to  obtain  a  complete  definition  of  the  legal  term 
domicil  by  a  precise  definition  of  the  non-legal  term  home  can 
never  meet  with  complete  success,  for  a  definition  so  obtained 
will  not  include  in  its  terms  the  conventional  or  technical  element 
which  makes  up  part  of  the  meaning  of  the  word  domicil.^ 

1  Attorney-General  v.  Rowe,  1862,  31  L.  J.  (£z.)  314,  320,  per  BramwOlf  B. 

'  See  Rule  8,  post, 

*  Inre  TootaVs  Trusts,  1883,  23  Ch.  D.  532,  with  which  compaie  Abd^ul- 
Messih  ▼.  Farra,  1888, 13  App.  Cas.  431. 

^  Thb  conclusion  is  confirmed  by  an  examination  of  the  receiTcd  definitions 
of  domicil.  They  are  all,  or*  nearly  all,  definitions  of  a  domicil  of  choice,  t.  e., 
A  domicil  acquired  by  the  party's  own  act,  and  do  not  include  the  cases  in 
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The  question  may  naturally  occur  to  the  reader,  why  is  it  that 
the  term  domicil  should  not  be  made  to  coincide  in  meaning  with 
the  word  home,  or,  in  other  words,  why  is  it  that  the  Courts  con- 
sider in  some  instances  that  a  place  is  a  person's  home  which  is 
not  so  in  fact  ? 

The  answer  is  as  follows :  It  is  for  legal  purposes  of  vital  im- 
portance that  every  man  should  be  fixed  with  some  home  or  dom- 
icil, since  otherwise  it  may  be  impossible  to  decide  by  what  law 
his  rights,  or  those  of  other  persons,  are  to  be  determined.  The 
cases,  therefore,  of  actual  homelessness  must  be  met  by  some  con- 
ventional rule,  or,  in  other  words,  a  person  must  have  a  domicil 
or  legal  home  assigned  to  him,  even  though  he  does  not  possess  a 
real  one.  It  is,  again,  a  matter  of  great  convenience  that  a  per- 
son should  be  treated  as  having  his  home  or  being  domiciled  in 
the  place  where  persons  of  his  class  or  in  his  position  would,  in 
general,  have  their  home.  The  law,  therefore,  tends  to  consider 
that  place  as  always  constituting  a  person's  domicil  which  would 
generally  be  the  home  of  persons  occupying  his  position.  Thus 
the  home  of  an  infant  is  generally  that  of  his  father,  and  the 
home  of  a  wife  is  generally  that  of  her  husband.  Hence  the  rule 
of  law  assigning  to  an  infant,  in  general,  the  domicil  of  his  father, 
and  to  a  married  woman,  invariably,  the  domicil  of  her  husband. 

These  considerations  of  necessity  or  of  convenience  introduce 
into  the  rules  as  to  domicil  that  conventional  element  which  makes 
the  idea  itself  a  technical  one  and  different  from  the  natural  con- 
ception of  home.  As  these  conventional  rules  cannot  be  conven- 
iently brought  under  any  one  head,  there  is  a  difficulty  in  giving 
a  neat  definition  of  domicil  as  contrasted  with  home.  Since, 
however,  the  Courts  generally  hold  a  place  to  be  a  person's  domi- 
cil because  it  is  in  fact  his  permanent  home,  though  occasionally 
they  hold  a  place  to  be  a  person's  domicil  because  it  is  fixed  as 
such  by  a  rule  of  law,  a  domicil  may  accurately  be  described  in 
the  terms  of  our  Rule,  and  we  may  lay  down  that  a  person's  domi- 
cil is  in  general  the  place  or  country  which  is  in  fact  his  perma- 
nent home,  though  in  some  cases  it  is  the  place  or  country  which, 
whether  it  be  in  fact  his  home  or  not,  is  determined  to  be  his 
home  by  a  rule  of  law. 

Comparison  of  home  and  domicil.  —  The  word  home  denotes  a 
merely  natural  and  untechnical  conception,  based  upon  the  relar 

which  domieil  b  imposed  (independently  of  the  party's  choice)  by  a  rale  of 
law  ;  bat  a  "  domicil  of  choice "  is  nearly,  or  all  bnt,  equivalent  to  the  word 
**  home."  As  to  domicil  of  ch«ice,  see  Rule  7,  poiL  See  also  App.,  Note  3^ 
DefinUkm  of  DmrnciL 


90  PRELIMINARY  MATTERS. 

tion  between  a  person's  residence  and  his  intention  as  to  residence. 
The  term  domicil  is  a  name  for  a  legal  conception,  based  upon, 
and  connected  with,  the  idea  of  home,  but  containing  in  it  ele- 
ments of  a  purely  legal  or  conventional  character.  Whether  a 
place  or  country  is  a  man's  home  is  a  question  of  fact.  Whether 
a  place  or  country  is  a  man's  domicil  is  a  question  of  mixed  fact 
and  law,  or  rather  of  the  inference  drawn  by  law  from  certain 
facts,  though  in  general  the  facts  which  constitute  a  place  a  man's 
home  are  the  same  facts  as  those  from  which  the  law  infers  that 
it  is  his  domicil. 

Area  of  domicil,  —  One  remark  which  is  applicable  both  to 
home  and  domicil  deserves  attention,  and  has  reference  to  what 
we  may  term  the  "  place,"  or  "  area,"  of  domicil. 

The  description  given  in  this  treatise  of  a  ^^  home,"  ^  as  also  the 
definition  of  ^^  domicil "  ^  (for  in  this  point  they  need  not  be  dis- 
tinguished), suits,  it  will  be  observed,  any  "  place  "  whatever  its 
limits,  and  applies  equally  well  to  a  house  or  to  a  country.  Thus 
if  D  resides  at  No.  1,  Regent  Street,  with  the  intention  of  per- 
manently residing  in  that  house,  the  definition  of  home  suits  that 
house  no  less  than  it  suits  England,  and  if  any  legal  result  were 
to  depend  upon  Z>'s  living  at  No.  1,  Begent  Street,  rather  than  in 
Westminster,  the  definition  of  domicil  would  apply  to  No.  1, 
Begent  Street,  as  being  the  place  which  is  considered  by  law  to 
be  2>'s  home.  It  will  also  be  observed  that,  though  the  words 
home  and  domicil,  as  used  in  this  treatise,  are  applicable  to  any 
place  whatever,  yet  the  "  place  "  obviously  contemplated  through- 
out the  Rules  relating  to  domicil  is  a  "country"  or  "territory 
subject  to  one  system  of  law."  ^  The  reason  for  this  is  that, 
though  the  maxims  for  the  determination  of  a  person's  domicil  are 
in  principle  equally  applicable,  whatever  the  area  or  the  extent  of 
the  place  within  which  a  person's  domicil  is  to  be  determined,  the 
main  object  of  this  treatise,  in  so  far  as  it  is  concerned  with 
domicil,  is  to  show  how  far  a  person's  rights  are  affected  by  his 
having  his  legal  home  or  domicil  within  a  territory  governed  by 
one  system  of  law,  i,  e.,  within  a  given  country,  rather  than  within 
another.  When  once  his  domicil  in  a  given  countiy  is  deter- 
mined, the  question  within  what  part  of  that  country  (or  law  dis- 
trict) he  is  domiciled  becomes,  for  the  purpose  of  this  treatise, 
immaterial.  To  decide  whether  D  has  his  legal  home  in  England 
is  important,  because  upon  that  fact  depends  whether  certain  of 
his  rights  are  or  are  not  affected  by  English  law.  To  determine 
whether  D  has  his  legal  home  in  Middlesex  or  in  Surrey  is,  for 

I  See  p.  81,  ante.         *  See  Rule  1,  p.  79,  ante,         *  See  pp.  66|  67,  ante. 
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the  purpose  of  tUs  treatise,  unimportant,  since  in  either  case  he 
comes  within  the  operation  of  the  same  system  of  law. 

If,  indeed,  it  happened  that  one  part  of  a  country,  governed 
generally  by  one  system  of  law,  was  in  many  respects  subject  to 
special  rules  of  law,  then  it  might  be  important  to  determine 
whether  D  was  domiciled  within  such  particular  part,  e.  ^.,  Brit- 
tany, of  the  whole  country,  France ;  but  in  this  case,  such  part 
would  be  pro  tanto  a  separate  country,  in  the  sense  in  which  that 
term  is  employed  in  these  Rules. 

It  may,  indeed,  be  suggested  that  the  two  inquiries,  whether  D 
is  domiciled  in  England,  and  whether  D  has  his  domicil  or  home 
in  a  particular  place  or  house  in  England,  are  inevitably  con- 
nected, because  England  cannot  be  D'a  domicil  unless  he  has  a 
home,  or  is  assumed  by  law  to  have  a  home,  at  some  particular 
place,  or  in  some  particular  house,  in  England.  This  suggestion 
rests  on  the  idea  that  a  person  cannot  be  domiciled  in  a  country 
unless  he  has  a  domicil  at  some  particular  place  in  that  country. 
This  notion,  however,  is  (it  is  conceived)  erroneous.^ 

It  is,  of  course,  obvious  that  if  D  has  a  home  or  domicil  in  one 
particular  place  in  a  country,  he  is  domiciled  in  that  country,  e.  ^., 
England,  and  within  any  wider  area  or  territory  including  that 
country,  e.  ^.,  the  United  Kingdom ;  it  is  also  clear  that  in  this 
case  the  reason  why  D  is  known  to  be  domiciled  in  England  is 
that  he  is  known  to  have  a  home  at  some  definite  place  in  England, 
e.  g.j  No.  1,  Begent  Street,  where  he  re^sides  with  the  intention  of 
residing  in  that  house  permanently;  but  though  the  fact  of  a 
person  having  a  domicil  in  one  part  of  England  estabUshes  for 
certain  and  is  in  general  the  ground  on  which  you  know  that  he  is 
domiciled  in  England,  the  converse  does  not  hold  good.  D  may 
reside  in  England,  with  the  full  intention  of  residing  permanently 
in  England,  and  may  therefore  be  domiciled  there,  and  this  fact 
may  be  well  known,  and  capable  of  proof,  and  yet  there  may  be 
no  one  place  in  England  which  can  be  termed  Z)'s  home,  or 
domicil,  within  the  terms  of  our  definition.^  This  has  been  thus 
laid  down,  by  a  Scotch  judge :  — 

**•  I  cannot  admit  what  Lord  Fullerton  assumes  to  be  the  rule, 
*^  that,  in  order  to  make  a  domicil,  it  is  necessary  to  have  some 
^particular  spot  within  the  territory  of  a  law  —  that  it  is  not 
^  enough  that  the  party  shall  have  an  apparently  continual  resi- 
^  dence  there,  but  shall  actually  have  a  particular  spot,  or  remain 

^  Conf.  Doucet  ▼.  Geogheffon,  1878,  9  Ch.  D.  (C.  A.)  441,  especially  jnd^ 
ment  of  Brett,  L.  J.,  p.  457. 
*  For  definition  of  **  home,"  see  p.  81,  ante. 
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fixed  in  some  permanent  establishment.  In  considering  the 
^^  indicioB  of  domicil  these  things  are  important ;  but  they  are  not 
^'necessary,  as  matters  of  general  law,  to  constitute  domicil. 
^^  Many  old  bachelors  never  have  a  house  they  can  call  their  own. 
"  They  go  from  hotel  to  hotel,  and  from  watering-place  to  water- 
^^  ing-place,  careless  of  the  comfort  of  more  permanent  residence, 
^^and  unwilling  to  submit  to  the  gene  attendant  on  it.  There 
*^  was  the  case  of  a  nobleman  who  always  lived  at  inns,  and  would 
*^  have  no  servants  but  waiters ;  but  he  did  not  lose  his  domicil  on 
^^  that  account 

"  If  the  purpose  of  remaining  in  the  territory  be  clearly  proved 
''  cditer,  a  particular  home  is  not  necessary."  ^ 

^  Amott  y.  Oroomj  Court  of  Session  Cases,  1846,  9  D.  142,  p.  150,  per 
Lord  Jeffrey,  The  fact,  however,  that  a  person  has  no  one  place  at  which  he 
permanently  resides  in  England  may  be  evidence  of  his  not  having  the  inten- 
tion to  reside  permanently  in  England,  and  therefore  of  his  not  intending  to 
make  England  his  home.  **  It  appears  to  me,"  says  Chitty,  J.,  "  that  I  must 
<<take  into  consideration  the  nature  and  character  of  the  residence,  and  it 
**  appears  that  the  intestate  in  this  case  was  moving  about  England,  and  I  tliink 
**  his  shifting  about  from  place  to  place  shows  a  fluctuating  and  unsettled  mind; 
<<and  that  the  fact  of  residence,  although  for  twenty-two  years,  standing 
<'  alone  without  any  other  circumstances  to  show  the  intention,  is  insufficient 
**  to  warrant  me  in  coming  to  the  conclusion  that  he  intended  to  make  En^nd 
**  his  home.  ...  It  would  be  difficult  to  say  that  he  had  any  home  in  England, 
**  although  ...  it  may  be  considered  that,  if  there  was  an  intention  shown  by 
**  any  other  acts  on  his  part,  such  as  the  purchase  of  land  ...  or  any  other 
**  circumstance,  even  a  slight  circumstance,  then  I  should  have  been  warranted 
<*  in  coming  to  a  difPerent  conclusion.  But  as  the  facts  stand,  I  cannot  say 
<*  that  .  .  .  this  retired  old  soldier  did  intend  finally  to  throw  off  his  Scotch 
"domicil  and  to  make  himself,  or  rather  his  succession,  for  that  is  the  only 
**  point  of  any  materiality,  subject  to  the  law  of  England.**  In  re  Patience, 
1885,  29  Ch.  D.  976,  984,  per  ChiUy,  J.  This  Unguage  is  not  absolutely  incon- 
sistent with,  but  is  on  the  whole  opposed  to,  the  doctrine  of  Lord  Jeffrey  in 
Amott  V.  Groom.  The  last  words  (it  is  submitted)  of  Mr.  Justice  Chitty's 
judgment  must  not  be  understood  as  laying  down  that  if  A  was  domiciled  in 
England,  anything  depended  upon  his  intention  as  to  succession.  The  inten- 
tion as  to  residence  fixes  his  domicil,  but  his  domicil  being  once  fixed,  the  law 
thereof  fixes  the  rules  of  succession  independently  of  the  intestate's  intention. 
See  also  Bradford  v.  Young,  1885,  29  Ch.  D.  (C.  A.)  617. 

Westlake  apparently  agrees  with  the  view  taken  in  the  text  that  a  man 
may  be  domiciled  in  a  eountry  without  having  his  domicil  at  any  particular 
place  therein.  "  Domicil,"  he  writes,  '*  being  necessarily  connected  either  with 
"  law  or  with  jurisdiction,  or  with  both,  must  always  be  in  a  territory,  though 
'^'  it  need  not  be  in  any  particular  spot  in  the  territory.  It  may  be  in  England, 
"**  but  need  not  be  at  York  or  the  like  ;  it  may  be  in  India,  but  need  not  be  at 
"  Calcutta  or  the  like."  Westlake,  3rd  ed.,  p.  298,  s.  243.  See  also,  In  re 
BuUen  Smith,  1888,  58  L.  T.  578,  and,  above  aU,  Craignish  v.  Hewitt,  [1892] 
3  Ch.  (C.  A.)  180. 
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The  principle  laid  down  in  the  passage  cited  is  of  importance. 
For  if  many  of  the  received  and  best  definitions  of  domicil  be 
adopted,  and  the  unnecessary  assumption  be  also  made  that  a 
person  who  is  domiciled  in  a  country  must  be  necessarily  domiciled 
at  some  definite  place  in  that  country,  the  result  will  foUow  that 
persons  whom  every  one  will  admit  to  have  an  English  domicil 
cannot  be  shown  to  be  domiciled  in  England. 

Take,  for  example,  Story's  definition  of  the  term  domicil,  viz., 
"  that  place  in  which  a  person's  habitation  is  fixed  without  any 
present  intention  of  removing  therefrom,"  ^  and  apply  it  to  the 
following  case :  2)  is  a  Frenchman,  settled  for  years  in  England, 
but  living  in  lodgings  at  Manchester.  His  full  intention  is  to  live 
permanently  in  England,  but  he  has  no  intention  of  residing  more 
than  a  limited  time  in  Manchester.  His  intention  may  be  to 
spend  his  life  successively  in  different  parts  of  England,  or  his 
purpose  may  be  to  go  after  six  months  to  London,  and  occupy  a 
house  there  (which  he  has  already  bought}  for  the  rest  of  his 
life.  Under  these  circumstances,  there  is  no  one  place  in  England 
which  is  his  home  or  domicil.  Manchester  is  not  his  home,  because 
though  he  resides  there,  he  has  not,  and  never  had,  as  regards 
Manchester,  any  intention  of  permanent  residence.  No  other 
place  in  England  is  his  home,  because  though  he  may  intend  to 
reside  in  London,  he  has  not  begun  to  reside  there  in  fact.  The 
solution  of  the  difficulty,  which  might  in  fact  arise  with  reference, 
6.  ^.,  to  the  disposition  of  D's  property,  if  he  were  to  die  before 
leaving  Manchester,  is  that  though  not  domiciled  at  any  one  place 
in  England,  he  has  an  English  domicil,  since,  with  regard  to  Eng- 
land, there  exists  on  2)'s  part  both  residence  and  the  animtis 
manendi.^ 

1  Story,  B.  43.  See  Dowxt  v.  Geoghegan,  1878,  9  Ch.  D.  (C.  A.)  441.  In 
this  case  the  testator  certainly  was  domiciled  in  England,  for  he  <'  had  the 
intention  of  residing  in  England  permanently,"  but  it  can  hardly  be  said  that 
he  was  domiciled  in  his  house  in  London,  which  he  took  on  a  lease  for  three 


'  The  fact  which  should  be  constantly  kept  in  mind  is,  that  domicil  may 
be  defined  for  different  pnrposes  with  reference  to  different  areas,  and  further, 
that  a  person  may  have  a  full  intention  of  residence  as  to  one  place  or  area,  and 
not  as  to  any  narrower  place  or  area  within  it.  In  other  words,  D  may  have 
the  fullest  intention  of  residing  permanently  in  France  or  England,  but  may 
not  have  an  intention  of  residing  permanently  in  London  or  Paris.  The  ques- 
tion as  to  the  place  or  area  within  a  country  to  which  a  person's  intention  of 
residence  applies  may  c<mceiyably  become  of  importance.  Thus  2>,  a  French- 
man, resides  at  Strasburg  in  1870,  and  goes  abroad  without  any  intention  of 
abandoning  France  as  his  home.  He  dies  immediately  after  the  cession  of 
Strasburg  to  Germany.    The  question  (presuming  that  the  Treaty  of  Cessioa 
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Rule  2}  —  No  person  can  at  any  time  be  without  a 
domicil. 

Gomment 

^^  It  is  a  settled  principle  that  no  man  shall  be  without  a  dom- 
^'  icil."  ^  "  It  is  clear  that  by  our  law  a  man  must  have  some 
"  domicil," '  or  (to  use  the  expression  of  another  authority)  "  it 
^^  is  undoubted  law  that  no  man  can  be  without  a  domicil."  ^ 

The  principle  here  laid  down  is,  in  effect,  that  for  the  purpose 
of  determining  a  person's  legal  rights  or  liabilities,  the  Courts  will 
invariably  hold  that  there  is  some  country  in  which  he  has  a 
home,  and  will  not  admit  the  possibility  of  his  being  in  fact  home- 
less,^ or,  in  other  words,  even  if  he  is  in  fact  homeless,  a  home 
will,  for  the  purpose  of  determining  his  legal  rights,  or  those  of 
other  persons,  always  be  assigned  to  him  by  a  presumption  or 
fiction  of  law.  The  mode  by  which  this  result  is  achieved  will 
appear  from  Rules  laid  down  in  this  chapter.^  It  consists  for  the 
most  part  in  the  assumption  that  every  one  for  whom  no  other 
domicil  can  be  found  retains  what  is  called  his  domicil  of  ori- 
gin,'^ L  e.,  the  domicil  assigned  to  him  by  a  rule  of  law  at  the 
time  of  his  birth,  combined  with  the  principle  that  a  domicil  is 
retained  until  it  is  changed  by  the  act  of  the  domiciled  person 
himself,  or  in  some  cases  by  the  act  of  a  person  on  whom  he  is 
dependent.8 

made  no  provision  for  such  cases)  might  arise  as  to  whether  D's  domicil  were 
French  or  German  at  the  date  of  his  death.  The  qnestion  ought,  according  to 
the  principles  maintained  by  the  English  Courts,  to  be  determined  with  refer- 
ence to  Z^s  intention.  If,  on  the  one  hand,  it  were  known  that  he  intended 
to  leave  Strasburg,  though  not  to  abandon  France,  his  domicil  would  be  French. 
If,  on  the  other  hand,  it  were  known  that  he  intended  to  reside  permanently 
at  Strasburg,  his  domicil  might  be  maintained  to  be  Grerman.  The  very 
question  whether  a  person  could  be  domiciled  in  a  country,  without  being  dom- 
iciled in  any  particular  place  in  it,  was,  through  the  separation  of  Queensland 
from  New  South  Wales,  nearly  raised  in  Piatt  v.  Attorney-General  of  New 
South  WaleSf  1878,  3  App.  Cas.  336,  but  was  not  definitely  decided. 

1  Udny  V.  Udny,  1869,  L.  R.  1  Sc.  App.  441,  453,  457 ;  Bell  v.  Kennedy, 
1868,  L.  R.  1  Sc  App.  307. 

a  Udny  v.  Udny,  1869,  L.  R.  1  Sc.  App.  441,  457,  per  Lord  Westbury. 

*  Ibid,,  p.  448,  per  Hatherley,  C. 

^  Ibid.,  p.  453,  per  Lord  Chelmsford, 

^  See  as  to  the  principle  that  not  only  has  a  person  always  a  home,  bat 
that  his  home  can  always  be  ascertained.  Rule  12,  post. 

«  See  Rules  4-18,  post. 

'  See  Rule  6,  p.  101,  post. 

'  Rules  4,  8,  and  9,  post. 
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Rule  3.^ — Subject  to  the  exception  hereinafter  men- 
tioned, no  person  can  have  at  the  same  time  more  than  one 
domicile?).^ 

Comment  and  Illnstrations. 

*^  It  is  clear  that,  by  our  law,  a  man  must  have  some  domicil, 
and  must  have  a  single  domicil."  ^ 

The  Courts,  when  called  upon  to  determine  rights,  e.  ^.,  of  suc- 
cession, depending  on  Z)'s  domicil  at  a  given  time,  will  assume 
as  a  rule  of  law  that  D  was  at  the  time  in  question  domiciled  in 
some  one  country  only. 

Thus  the  question,  who  is  to  succeed  to  2>'s  property,  as  far  as 
its  decision  depends  upon  the  law  of  D^%  domicil,  will  always  be 
determined  with  reference  to  the  law  of  one  country  alone.  If 
it  be  doubtful  whether  D  was  at  his  death  domiciled  in  England 
or  in  Scotland,  the  minutest  evidence  will  be  weighed  in  order  to 
settle  in  which  of  the  two  countries  he  had  his  legal  home,  but 
our  Courts  will  always  decide  that  he  died  domiciled  in  one  coun- 
try only,  and  will  not  admit  the  possibility  of  his  dying  domiciled 
in  two  countries. 

Question.  — Can  a  person  have  different  dornicilsfor  different 
purposes  ? 

It  is  clear  that  no  man  can  for  the  same  purpose,  L  e.,  when 
the  determination  of  one  and  the  same  class  of  rights  is  in  ques- 
tion, be  taken  to  have  a  domicil  in  more  countries  than  one  at  the 
same  time. 

A  doubt  has,  however,  been  raised,  whether  a  person  cannot 
have  at  the  some  moment  a  domicil  in  one  country  for  the  deter- 
mination of  one  class  of  rights  (e.  ^.,  rights  of  succession),  and  a 
domicil  in  another  country  for  the  determination  of  another  class 
of  rights  (e.  ^.,  capacity  for  marriage). 

I  apprehend,"  says  Pollock,  C.  B.,  "  that  a  peer  of  England, 

who  is  also  a  peer  of  Scotland,  and  has  estates  in  both  countries, 

^  In  support  of  this  Rule,  see  Udny  v.  Udnyy  1869,  L.  R.  1  Sc.  App.  441, 
448  ;  SamermOe  ▼.  SamerviUe,  1801,  5  Yes.  760  ;  5  R.  R.  155  ;  and  note  espe- 
ciaUy  the  absence  of  any  case  in  which  a  person  has  been  held  to  have  more 
than  one  domicil  at  the  same  time.  But  see  contra,  In  re  CapdevielUf  1864, 
33  L.  J.  (Ex.)  306  ;  2  H.  &  C.  985  ;  Croker  v.  Marquis  of  Hertford,  1844,  4 
Moore  P.  C.  339. 

According  to  Sayigny,  a  person  may  have  more  than  one  domicil  {Savigny, 
8.  354,  Gnthrie's  transl.,  2nd  ed.,  p.  107).  See  for  a  discussion  of  the  whole 
subject,  PhUUmore,  ss.  51-60. 

'  A  doubtful  Rule  or  statement  in  Digest  is  marked  with  a  query. 

*  Udny  y.  Udny,  1869,  L.  R.  1  So.  App.  441, 448,  per  Hatherley,  G. 
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*^  who  comes  to  Parliament  to  discliarge  a  public  duty,  and  returns 
^^  to  Scotland  to  enjoy  the  country,  is  domiciled  both  in  England 
'^  and  Scotland.  A  lawyer  of  the  greatest  eminence,  formerly  a 
'^  member  of  this  Court,  and  now  a  member  of  the  House  of  Lords, 
to  whose  opinion  I,  in  common  with  all  the  profession,  attach  the 
greatest  importance,  once  admitted  to  me  that  for  some  purposes 
a  man  might  have  a  domicil  both  in  Scotland  and  England.  I 
^^  cannot  understand  why  he  should  not."  ^ 

"The  facts  and  circumstances,"  writes  Phillimore,  "which 
"  might  be  deemed  sufficient  to  establish  a  commercial  domicil  in 
^^  time  of  war,  and  a  matrimonial,  or  forensic,  or  political  domicil 
"  in  time  of  peace,  might  be  such  as,  according  to  English  law, 
"would  fail  to  establish  a  testamentary  or  principal  domiciL 
"^  There  is  a  wide  difference,'  it  was  observed  in  a  judgment 
"  delivered  in  a  recent  case  before  the  Judicial  Committee  of  the 
"  Privy  Council,  '  in  applying  the  law  of  domicil  to  contracts  and 
"*  to  wills.' "2 

If  the  notion  suggested  by  these  authorities  be  correct.  Rule  8 
must  be  modified,  and  run :  — 

"  No  person  can,  for  the  same  purpose,  have  at  the  same  time 
more  than  one  domicil." 

The  Bule,  however,  as  it  stands,  is  probably  correct.  The 
notion  that  a  person  may  be  held  in  strictness  to  have  been  domi- 
ciled in  Scotland  for  the  purpose  of  determining  the  validity  of 
his  will,  and  to  have  been  domiciled  at  the  same  moment  in  Ger- 
many for  the  purpose  of  determining  the  validity  of  his  marriage 
(in  so  far  as  that  depends  upon  domicil),  is  opposed  to  the  prin- 
ciples by  which  the  law  of  domicil  is  governed,  and  is  not,  it  is 
believed,  supported  by  any  decided  case. 

The  prevalence  of  the  notion  is  due  to  two  causes :  — 
First.  The  term  "domicil"  is  often  used  in  a  lax  sense, 
meaning  no  more  than  is  meant  by  the  term  "residence,"  as 
used  in  this  treatise.  Thus,  a  "  forensic  domicil,"  or  a  "  com- 
mercial domicil,"'  often  signifies  something  far  short  of  domi- 
cil, strictly  so  called.  Now,  it  is  obvious  that  a  person  may  have 
a  "  residence "  in  one  place  and  a  "  domicil "  in  another,  ^  and 

1  In  re  CapdeoidU,  1864,  33  L.  J.  (Ex.)  306,  316,  per  PclOoch,  C.  B.  Com- 
pare SomerviOe  ▼.  SometviUe,  1801,  5  Vesey,  749  a,  786 ;  5  R.  R.  161,  per 
Arden^  M.  R. 

«  PhiUimcre,  s.  64 ;  Croker  v.  Marquis  qf  Hertford,  1844,  4  Moore  P.  C. 

339. 

*  See  App.,  Note  4,  Commercial  domicH  in  time  of  war. 

*  Gnus  V.  GiUia,  1874,  Ir.  L.  R,  8  Eq.  697. 
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that  residence  may  often  be  sufficient  to  confer  rights,  or  impose 
liabilities.^  It  is  from  cases  in  which  ^^  residence "  alone  has 
been  in  question  that  the  possibility  of  contemporaneous  domicils 
in  different  countries  for  different  purposes  has  suggested  itself. 
Thus,  Z),  though  domiciled  in  France,  can,  if  present  in  England, 
be  sued  in  our  Courts.  This  fact  has  been  expressed  by  the  as- 
sertion that  D  has  a  forensic  domicil  in  England,  —  an  expression 
which  certainly  countenances  the  notion  that  D  is  for  one  purpose 
domiciled  in  England  and  for  another  in  France.  A  forensic 
domicil,  howeyer,  means  nothing  more  than  such  residence  in 
EIngland  as  renders  D  liable  to  be  sued ;  the  co-existence,  there- 
fore, of  a  forensic  domicil  in  one  country,  and  of  a  full  domicil 
in  another,  is  simply  the  result  of  the  admitted  fact  that  a  person 
who  resides  in  England  may  be  domiciled  in  France,  and  does  not 
countenance  the  idea  that  D  can  in  strictness  be  at  one  and  the 
same  moment  domiciled  both  in  France  and  in  England. 

Secondly,  The  inquiry,  which  of  two  countries  is  to  be  con- 
sidered a  person's  domicil,  has  (especially  in  the  earlier  cases) 
been  confused  with  the  question,  whether  one  person  can  at  the 
same  time  have  a  domicil  in  two  countries.^ 

Z)  is  a  Scotchman.  He  has  a  family  estate  in  Scotland.  He 
purchases  a  house  and  marries  in  England,  where  he  generally 
lives  with  his  wife.  He,  however,  visits  Scotland  eveiy  summer, 
and  goes  to  his  estate  there  during  the  shooting  season. 

On  his  death  in  England  intestate,  a  question  arises  as  to  the ' 
succession  to  D\  movable  property.^ 

The  question  must  be  decided  with  reference  to  the  law  of 
Scotland,  or  of  England,  according  to  the  view  taken  of  Z>'s 
domiciL 

The  decision  depends  on  a  balance  of  evidence.  Probably  if 
there  are  no  other  circumstances  than  those  stated,  the  Courts  will 
hold  him  domiciled  in  England.^ 

Exetption. — A  person  within  the  operation  of  the  Domicile  Act,  1861,  24  & 
25  Vict.  cap.  121,  may  possibly  have  one  domicil  for  the  purpose  of  tes- 
tate or  intestate  succession,  and  another  domicil  for  all  other  purposes. 

^  E,  g.f  to  the  payment  of  income  tax.  AUomey-Qeneral  ▼.  Coote^  1817, 
4  Price,  183 ;  16  &  17  Vict.  cap.  34,  s.  2.  See  App.,  Note  17,  Limits  of  Taxa- 
thrij  etc, 

<  See  Forbes  v.  Forbes,  1854,  23  L.  J.  (Ch.)  724  ;  Kay,  341. 

*  Role  180,  post. 

«  See  Forbes  v.  Forbes,  1854,  23  L.  J.  (Ch.)  724 ;  Kay,  341 ;  compared  with 
Aiiehison  v.  Dixon,  1870,  L.  R.  10  £q.  589. 
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Comment  and  Illustrations. 

The  Domicile  Act,  1861,  empowers  the  Crown  to  make  with 
any  foreign  state  a  convention  to  the  effect  that  no  British  sub- 
ject resident  at  the  time  of  his  death  in  the  foreign  country  to 
which  the  convention  applies,  and  no  subject  of  such  country 
resident  at  the  time  of  his  death  in  the  United  Kingdom,  shall  be 
deemed,  for  the  purposes  of  testate  or  intestate  succession  to  mov- 
ables, to  have  acquired  a  domicil  in  the  country  where  he  dies, 
unless  he  has  fulfilled  the  requirements  as  to  making  a  written 
declaration  of  his  intention  to  become  there  domiciled,  and  other- 
wise, of  the  Act.  This  enactment,  apparently,  applies  only  to 
domicil  for  the  purposes  of  testate  or  intestate  succession,  and 
does  not  affect  a  person's  domicil  for  other  purposes. 

If  a  convention  were  made  under  the  Act,^  e.  ^.,  with  France,  a 
case  such  as  the  following  might  arise. 

jD,  a  British  subject,  who  has  been  domiciled  in  England,  be- 
comes resident  and  (except  in  so  far  as  the  matter  is  affected  by 
the  Act)  acquires  a  domicil  in  France.  He  has  not  fulfilled  the 
requirements  of  the  Domicile  Act,  1861.  He  dies  in  France  whilst 
there  resident.  A  question  arises  as  to  succession  to  jD's  mova- 
bles.^ He  will  be  deemed  for  this  purpose  not  to  have  acquired 
a  French  domicil,  but  to  have  retained  his  English  domicil. 

A  question  also  arises  as  to  the  legitimacy  of  D's  child,^  bom 
in  France,  after  jD's  acquisition  of  a  French  domicil. 

This  question  must  probably  be  decided  on  the  view  of  jD's 
being  domiciled  in  France. 

jD,  therefore,  will  be  held  for  one  purpose  to  have  had  an  Eng- 
lish, and  for  another  to  have  had  a  French,  domicil  at  the  same 
time. 

Rule  4.  —  A  dondcil  once  acquired  is  retained  until  it 
is  changed 

(1)  in  the  case  of  an  independent  person/  by  his  own 
act; 

^  No  convention  has  been  made  under  the  Act,  which  is,  therefore,  at 
present  a  dead  letter. 

The  terms  "  foreign  "  and  **  conntry  "  used  in  the  Act  have  not  the  precise 
sense  ^ven  to  these  terms  in  this  Digest. 

>  See  chap,  zxz.,  past 

*  See  Rule  134,  past 

^  See  for  meaning  of  term,  pp.  69  to  71,  ante. 
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(2)  in  the  case  of  a  dependent  person,^  by  the  act  of 
some  one  on  whom  he  is  dependent. 

Comment  and  ninstrations. 

The  principle  here  enunciated  may  (it  being  granted  that 
no  one  can  bave  more  than  one  domicil)  appear  too  obvious  to 
need  statement,  but  requires  to  be  attended  to,  as  it  lies  at  tbe 
bottom  of  most  of  the  rules  as  to  the  acquisition  and  change  of 
domicil. 

2>  is  in  possession  of  an  English  domicil.  This  domicil  he  will 
retain  until  some  act  is  done,  on  the  part  of  the  person  capable 
of  changing  it,  which  amounts  to  the  legal  acquisition  or  resump- 
tion by  D  of  another  domicil. 

If  i>  is  a  man  of  full  age,  then  the  person  capable  of  chang- 
ing: his  domicil  is  D  himself,  and  D  will  retain  his  English  dom- 
icU  nntil  some  act  on  his  o^  part  which  has  the  legd  effect  of 
changing  it  for,  e.  g.y  a  French  domicil.^ 

If  2>  is  a  minor,  the  person  capable  of  changing  D*%  domicil 
is  the  person  on  whom  D  is,  for  this  purpose  at  any  rate,  de- 
pendent, who  in  most  instances  is  2>*s  father.  D  retains  his 
domicil  until  some  act  on  the  part  of  his  father  changes  it.  The 
only  act,  it  may  even  here  be  added,  which  can  have  that  effect  is 
a  change  in  the  father's  own  domicil.' 

n.    Acquisition  and  Change  of  Domicil. 

Domicil  of  Independent  Persons} 

Rule  5.  —  Every  independent  person  has  at  any  given 
moment  either 

(1)  the  domicil  received  by  him  at  his  birth  (which 
domicil  is  hereinafter  called  the  domicil  of 
origin)/  or, 

1  See  for  meaDing  of  term,  pp.  69  to  71,  ante. 

'  Ab  to  the  mode  in  which  one  domicil  can  be  changed  for  another,  and 
the  difference  in  this  respect  between  the  domicil  of  origin  and  a  domicil  of 
ehoice,  see  Role  8,  pott, 

•  See  Rale  9,  Sub-Rule  1,  post. 

^  See  for  meaning  of  term,  pp.  69  to  71,  ante. 

*  See  Rule  6,  p.  101,  post.  The  expression  domicil  of  origin,  thongh  bor- 
rowed from  Roman  law,  has  a  different  sense  from  the  expression  domicUktm 
origmis.    Savigny,  ss.  351,  362,  Guthrie's  transl.,  2nd  ed.,  pp.  88-96. 
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(2)  a  domicil  (not  being  the  same  as  his  domicil  of 
origin)  acquired  or  retained  ^  by  him  while  in- 
dependent by  his  own  act  (which  domicil  is  here- 
inafter called  a  domicil  of  choice).^ 

Comment  and  Illnstrations. 

Every  independent  person,  which  term  includes  every  man  or 
(unmarried)  woman,  of  full  age,  has  at  any  given  moment  of  his 
life  either  the  same  domicil  as  that  which  he  received  at  birth, 
technically  called  the  domicil  of  origin,  or  a  difPerent  domicil 
which  he  has  acquired  when  of  full  age,  by  his  own  act  and 
choice,  technically  called  a  domicil  of  choice. 

The  fact  to  be  noticed  is,  that  an  independent  person  cannot,  by 
any  possibility,  be  at  any  time  without  one  or  other  of  these  dom- 
icils.  If  he  is  at  any  moment  not  in  possession  of  his  domicil  of 
origin,  he  is  in  possession  of  a  domicil  of  choice.  If  he  is  at  any 
moment  not  in  possession  of  a  domicil  of  choice,  then  he  is  at  that 
moment  in  possession  of  his  domicil  of  origin.  That  this  is  so 
results  from  the  rule  of  law  that  any  person  suijuris^  who  at  any 
moment  has  no  other  domicil,  is  assumed  to  be  in  possession  of  his 
domicil  of  origin.^ 

J9's  domicil  of  origin  is,  we  will  suppose,  English.  What  the 
rule  lays  down  is,  that  i>,  being  an  independent  person,  will  at 
any  moment  be  found  to  be  domiciled  either  in  England,  or  in 
some  other  country,  such  as  France,  in  which  he  has  settled,  or 
acquired  for  himself  a  home.^  It  is  of  course  possible  (as  before 
pointed  out)  ^  that  D  may  be  in  fact  homeless,  as  where  he  has 
left  England  for  good,  and  has  not  yet  settled  in  France,  or 
where,  having  settled  in  France,  he  has  left  France  for  good  and 
is  on  his  way  to  America ;  but  under  these  circumstances  he  has 

1  The  word  "retained"  is  inserted  to  cover  the  case  of  a  person  who  on 
coming  of  age  is  in  possession  of  a  domicil,  not  being  that  of  origin,  which  was 
acquired  for  him  by  his  father  during  infancy.  D  is  bom  in  England,  where 
his  father,  A^  is  then  domiciled.  During  i>'s  infancy  his  father  acquires  or 
resumes  a  French  domicil,  and  when  D  comes  of  age,  is  domiciled  in  France. 
/>'s  domicil  at  the  moment  of  his  coming  of  age  is  French,  and  is  retained  as  a 
domicil  of  choice  until  D  does  some  act  whereby  he  changes  his  domicil. 

^  See  Rule  7,  post, 

*  Compare  Rule  8,  past. 

^  Rule  3,  p.  95,  ante,  precludes  the  possibility  of  I/s  being  domiciled  both 
in  England  and  in  France. 

^  See  p.  84,  ante. 
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his  domicil  or  legal  home  in  England,^  i.  e.y  he  is  legally  in  pos- 
session of  his  domicil  of  origin. 

The  two  domicils  differ  from  each  other  in  two  respects :  first, 
in  their  mode  of  acquisition ;  ^  and  secondly,  in  the  mode  in 
which  they  are  changed.^ 

Domicil  of  Origin. 

Rui^  6.*  —  Every  person  receives  at  (or  as  from)  birth 
a  domicil  of  origin. 

(1)  In  the  case  of  a  legitimate  child  born  during  his 

father's  lifetime,  the  domicil  of  origin  of  the 
child  is  the  domicil  of  the  father  at  the  time 
of  the  child's  birth.^ 

(2)  In  the  case  of  an  illegitimate^  or  posthumous^ 

child,  the  domicil  of  origin  is  the  domicil  of 
his  mother  at  the  time  of  his  birth. 

(3)  In  the  case  of  a  foundling,  the  domicil  of  origin 

is  the  country  where  he  is  born  or  found.^ 
(1)  In  the  case  of  a  legitimated  person,  the  domicil 
of  origin  is  (probably)  the  domicil  which  his 
father  had  at  the  time  of  such  person's  birth  (?).^ 

Gomment  and  ninstrations. 

Every  person  is  held  by  an  absolute  rule,  or  fiction,  of  law  to 
be  at  birth  domiciled,  or  to  have  his  legal  home,  in  the  country  in 

1  See  Rule  8,  post. 

*  See  Rules  6  and  7,  past. 

*  See  Rule  8,  post. 

«  Udny  y.  Udnyy  1869,  L.  R.  1  Sc.  App.  441,  450,  457  ;  Munroe  v.  Douglas, 
1820,  6  Madd.  379 ;  Forbes  v.  Forbes,  1854,  23  L.  J.  (Ch.)  724;  Kay,  341 ; 
DaOuntsie  r.  McDouall,  1840,  7  CI.  &  F.  817 ;  Munro  r.  Munro,  1840,  7  CI. 
ft  F.  842 ;  Atf  Wrigkes  Trusts,  1866,  2  K.  &  J.  596;  26  L.  J.  (Ch.)  621; 
SomerviUe  v.  Somermlle,  1801,  6  Yes.  749  a,  786,  787;  5  R.  R.  155;  In  re  Good- 
man*s  Trusts,  1881, 17  Ch.  D.  (C.  A.)  266 ;  Vaucher  t.  Solicitor  to  Treasury, 
1888,  40  Ch.  D.  (C.  A.)  216 ;  Story,  s.  46 ;  Westlake,  3rd  ed.,  pp.  299-302 ; 
PhaUmore,  as.  67-69,  211-228  ;  Savigny,  ss.  353,  354,  pp.  97-109. 

*  Udny  T.  Udny,  1869,  L.  R.  1  Sc.  Ap.  441 ;  Dalhousie  v.  McDouall,  1840, 
7  CI.  &  F.  817. 

*  Re  Wrigkes  TrusU,  1856,  2  K.  &  J.  595;  25  L.  J.  (Ch.)  621;  Urquhart  t. 
Butter/eU,  1887,  37  Ch.  D.  (C.  A.)  357;  Westlake,  3rd  ed.,  p.  300,  ss.  246,  247. 

^  See  Westlake,  1st  ed.,  p.  35,  and  compare  Jacobs,  Law  of  Domicil,  s.  105. 

*  Westlake,  3rd  ed.,  p.  300,  s.  248. 

*  Compare,  however,  WesUake,  3rd  ed.,  p.  300,  ss.  246,  247. 
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which,  at  the  time  of  the  infant's  birth,  the  person  (in  most  cases 
the  infant's  father)  on  whom  the  infant  is  legally  dependent  is 
then  domiciled. 

As  to  this  domicil  of  origin,  the  following  points  require  notice : 
First.  The  existence  of  a  "domicil  of  origin"  must  be  con- 
sidered a  fiction  or  assumption  of  law. 

"The  law  of  England  and  of  almost  all  civilised  countries 
ascribes  to  each  individual  at  his  birth  two  distinct  legal  states 
or  conditions ;  one  by  virtue  of  which  he  becomes  the  subject 
"  of  some  particular  country,  binding  him  by  the  tie  of  natural 
allegiance,  and  which  may  be  called  his  political  status;  an- 
other, by  virtue  of  which  he  has  ascribed  to  him  the  character 
"  of  a  citizen  of  some  particular  country,  and  as  such  is  possessed 
"  of  certain  municipal  rights,  and  subject  to  certain  obligations, 
"which  latter  character  is  the  civil  status  or  condition  of  the 
"  individual,  and  may  be  quite  different  from  his  political  status. 
"  The  political  status  may  depend  on  different  laws  in  different 
countries ;  whereas  the  civil  status  is  governed  universally  by 
one  single  principle,  namely,  that  of  domicil,  which  is  the  crite- 
rion established  by  law  for  the  purpose  of  determining  civil 
status.  For  it  is  on  this  basis  that  the  personal  rights  of  the 
party,  that  is  to  say,  the  law  which  determines  his  majority  or 
"minority,  his  marriage,  succession,  testacy  or  intestacy,  must 
"depend.  International  law  depends  on  rules  which,  being  in 
"  great  measure  derived  from  the  Soman  law,  are  common  to  the 
"  jurisprudence  of  all  civilised  nations.  It  is  a  settled  principle 
"  that  no  man  shall  be  without  a  domicil,  and  to  secure  this  result 
"  the  law  attributes  to  every  individual  as  soon  as  he  is  bom  the 
"  domicil  of  his  father,  if  the  child  be  legitimate,  and  the  domicil 
"  of  the  mother,  if  illegitimate."  ^ 

The  aim  of  the  fiction  which  assigns  to  every  one  from  the 
moment  of  his  birth  a  domicil  of  origin  is  to  insure  that  no  man 
shall  be  at  any  moment  without  a  legal  home  ^  in  some  country, 
according  to  the  laws  of  which  country  his  legal  rights  may  be,  in 
many  respects,  determined ;  but  the  rule  that  a  child  has  from 
the  moment  of  his  birth  the  domicil  of  his  father  is  clearly  based 
upon  fact,  since  an  infant's  home  is,  generally  speaking,  the  home 
of  his  father. 

1  Udny  V.  Udny,  1869,  L.  R.  1  Sc.  App.  441,  467,  per  Lord  WesQmry,  It 
should  be  noticed  that  the  opinion  of  foreign  jurists  and  (to  a  certain  extent) 
the  enactments  of  foreigfn  codes  tend  to  do  away  with  the  distinction  between 
domicil  and  nationality  by  making  a  person's  civil,  no  less  than  his  poUtioal, 
rights  depend  not  on  his  domicil  but  on  his  nationality  or  allegiance.  See 
especially,  Codice  CivUe  dd  Reffno  d*  Italia^  Art  6. 

'  See  for  cases  of  homelessness  in  fact,  p.  84,  €mte. 
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Secondly.  The  doinicil  of  origin,  though  received  at  birth, 
need  not  be  either  the  country  in  which  the  infant  is  bom,  or  the 
country  in  which  his  parents  are  residing,  or  the  country  to  which 
his  father  belongs  by  race  or  allegiance.  ^^I  speak,"  says  an 
eminent  judge,  ^^  of  the  .domicil  of  origin  rather  than  of  birth.  I 
*^find  no  authority  which  gives,  for  the  purpose  of  succession,  any 
^^  effect  to  the  place  of  birth.  If  the  son  of  an  Englishman  is  bom 
^  upon  a  journey,  his  domicil  will  follow  that  of  his  father.  The 
**  domicil  of  origin  is  that  arising  from  a  man's  birth  and  con- 
^  nections ; "  ^  L  6.,  it  is  fixed  by  the  domicil  of  the  parent  at  the 
time  of  the  child's  birth.  Thus  J9,  the  son  of  an  Englishman 
and  a  British  subject,  is  born  in  France,  where  his  father  is 
residing  for  the  moment  though  domiciled  without  being  natural- 
ised in  America,  J9's  domicil  of  origin  is  neither  English  nor 
French,  but  American. 

(1)  Case  of  a  Legitimate  Child.  —  A  legitimate  child  bom 
during  his  father's  lifetime  has  his  domicil  of  origin  in  the  coun- 
try where  the  infant's  father  is  domiciled  at  the  moment  of  the 
child's  birth,  for  ^^  the  law  attributes  to  every  individual  as  soon 
^  as  he  is  bom  the  domicil  of  his  father,  if  the  child  be  legitimate."  ^ 

A  legitimate  child,  for  example,  is  bom  at  Boulogne  at  a 
moment  when  his  father  is  domiciled  in  Scotland.  The  child's 
domicil  of  origin  is  Scotch. 

(2)  Case  of  Illegitimate  *  or  Posthumous  *  Child.  —  Such  a 
child  has  for  his  domicil  of  origin  the  domicil  of  his  mother  at 
the  time  of  his  birth. 

2>  is  an  illegitimate  child  bom  in  France  at  a  time  when  his 
father,  an  Englishman,  is  domiciled  in  England,  and  his  mother, 
a  Frenchwoman,  is  domicUed  in  France.  i>'s  domicil  of  origin  is 
not  English  but  French.^ 

J9  is  a  posthumous  child,  whose  father  was  domiciled  at  the 
time  of  death  in  England.  At  the  time  of  2>'s  birth  his  mother 
has  acquired  a  domicil  in  France.    2>'s  domicil  of  origin  is  French.^ 

(3)  Case  of  a  foundling.  —  2)  is  a  foundling,  i.  6.,  a  child 
whose  parents  are  unknown.  He  is  found  in  Scotland.  His 
domicil  of  origin  is  Scotch.^ 

*  SomeroOU  v.  Somerville,  1801, 6  Vesey,  749  a,  786,  787  ;  per  Arden,  M.  B. 

*  Udny  y.  Udny,  1869,  L.  R.  1  So.  App.  441,  457,  per  Lord  Westbury, 

*  Wegtiake,  3rd  ed.,  p.  300. 
«  Westlake,  Ist  ed.,  p.  35. 

*  Re  Wright's  Trusts,  1856,  25  L.  J.  (Ch.)  621  ;  2  E.  &  J.  595. 

*  WesUake,  Ist  ed.,  p.  35. 

T  This  is  really  ratber  a  resalt  of  mles  of  eyidence  than  a  direct  rale  of 
law.    See  Roles  12  and  13,  pp.  131, 132,  post. 
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(4)  Case  of  a  Legitimated  Person.  —  A  person  born  illegiti- 
mate, but  afterwards  legitimated,  e.  g.^  by  the  subsequent  mar- 
riage of  his  parents,^  stands  (after  his  legitimation)  in  the  posi- 
tion which  he  would  have  occupied  had  he  been  bom  legitimate. 
His  domicil  of  origin  is,  therefore,  apparently  the  country  where 
his  father  was  domiciled  at  the  time  of  the  Intimated  person's 
birth. 

The  domicil  of  origin,  however,  of  a  legitimated  person  is,  it 
must  be  admitted,  open  to  doubt.  The  reported  cases  throw  little 
direct  light  on  the  point  under  consideration,  and  it  may  be  that 
even  though  a  child  on  legitimation  takes,  if  still  under  age,  the 
domicil  of  his  father,  yet  his  domicil  of  origin  remains  that  of  the 
legitimated  person's  mother  at  the  time  of  his  birth.' 

D  is  the  child  of  a  Scotch  father  and  an  Englishwoman,  who 
are  unmarried  at  the  time  of  his  birth.  At  that  moment  the 
domicil  of  his  father  is  Scotch  and  of  his  mother  English.  A  year 
or  two  afterwards,  whilst  his  father  is  still  domiciled  in  Scotland, 
2)'s  parents  marry.  J9's  domicil  of  origin  probably  becomes 
Scotch,  though  it  may  possibly  remain  English.  His  actual 
domicil  certainly  becomes  Scotch,  and  during  minority  changes 
with  the  domicil  of  his  father.^ 

Domicil  of  Choice. 

Rule  7.*  —  Every  independent  person  can  acquire  a  dom- 
icil of  choice,  by  the  combination  of  residence  (factum), 
and  intention  of  permanent  or  indefinite  residence  (animus 
manendi),  but  not  othervrise. 

^  See  as  to  legUimatio  per  subsequens  mcUrimoniunij  Rule  134,  past. 

^  For  a  criticism  on  the  rule  laid  down  in  Rule  6,  claase  4,  see  Jacobs,  Law  of 
DomicUf  8. 105,  note  14.  Westlake,  3rd  ed.,  p.  900,  s.  247,  is  compatible  with 
either  yiew  as  to  a  legitimated  person's  domicil  of  origin. 

»  Compare  Urquhart  y,  BuUerfiM,  1887,  37  Ch.  D.  (C.  D.)  357.  See  Role 
9,  Sub-Rale  1,  clause  1,  p.  120,  post.  Vaueher  y.  Solicitor  to  Treasury ;  In  re 
Grove,  1888,  40  Ch.  D.  (C.  A.)  216. 

«  Udny  T.  Udny,  1869,  L.  R.  1  Sc.  App.  441,  457,  458  ;  Bell  t.  Kennedy, 
1868,  L.  R.  1  Sc.  App.  307,  450  ;  Collier  v.  RitHu,  1841,  2  Curt.  855  ;  Maltass 
v.  MaUass,  1844, 1  Rob.  Eco.  67,  73  ;  Forbes  ▼.  Forbes,  1854^  23  L.  J.  (Ch.) 
724 ;  Kay,  341 ;  Haldane  t.  Eckford,  1869,  L.  R  8  Eq.  631 ;  HosHns  t.  Mat- 
thews,  1856,  25  L.  J.  (Ch.)  689 ;  8  De  6.  M.  &  6.  13  ;  Jopp  v.  Wood,  1865, 
34  L.  J.  (Ch.)  212  ;  4  De  6.  J.  &  S.  616,  621,  622  ;  Story,  s.  44  ;  WesUake, 
88.  37-40 ;  PhUUmore^  as.  203^10. 
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Oonunent  and  ninstrations. 

It  will  be  convenient  to  consider  separately  the  meaning  of, 
and  the  authorities  for,  first,  the  affirmative,  secondly,  the  nega- 
tive portion  of  this  Bule. 

(i)  Mode  of  acquisition. 

Acquisition  by  residence  and  intention  of  residence. — Every 
person  begins  life  as  a  minor,  and  therefore  as  a  dependent  per- 
son. When  he  becomes  an  independent  person  (which  can  in  no 
case  happen  before  he  attains  his  majority),^  he  will  find  him- 
self in  possession  of  a  domicil,^  which  will  in  most  cases  be 
his  domicil  of  origin,^  but  may  be  a  domicil  acquired  by  the 
act  of  the  person  on  whom  he  is  dependent  during  infancy. 

He  can  dien  obtain  or  retain  for  himself  by  his  own  act  and 
will  a  legal  home,  or  domicil  different  from  the  domicil  of  origin, 
and  called  a  domicil  of  choice.  This  domicil  is  acquired  by  the 
combination  of  residence,  and  the  intention  to  reside,  in  a  given 
country. 

^'  It  may,"  it  has  been  said,  ^*  be  conceded  that  if  the  intention 
**of  pennanently  residing  in  a  place  exists,  a  residence  in  pur- 
^'soance  of  that  intention  will  establish  a  domicil."^  The  pro- 
cess by  which  this  new  domicil  is  acquired  has  been  thus  aptly 
described.  ^^A  change  of  [the  domicil  of  origin]  can  only  be 
effected  animo  et  facto  —  that  is  to  say,  by  the  choice  of  another 
domicil  evidenced  by  residence  within  the  territorial  limits  to 
which  the  jurisdiction  of  the  new  domicil  extends.  [A  person] 
^  in  making  this  change  does  an  act  which  is  more  nearly  desig- 
^  nated  by  the  word  ^  settling,'  than  by  any  one  word  in  our  lan- 
^guage.     Thus  we  speak  of  a  colonist  settling  in  Canada,  or 

'  It  may  happen  later,  e.  g.,  in  the  case  of  a  woman  who  marries  while  a 
minor,  and  becomes  a  widow  late  in  life.  The  age  of  majority  is  fixed  by 
English  law  at  21.  By  other  laws,  at  other  periods,  e,  g.,  by  Pmssian  law  at 
25.  A  question  may  arise,  as  to  which  no  English  decision  exists,  whether  a 
I^ossian  of  22  will  be  considered  by  the  English  Courts  as  capable  of  acquir- 
ing a  domicil  at  the  age  of  21.  It  may  be  conjectured  that  the  answer  to 
this  inquiiy  depends,  in  part  at  least,  on  the  law  of  the  country  where  he 
acquires  a  domicil.  He  might  be  held  capable  of  acquiring  an  English 
domicil.  A  question  may  also  arise  as  to  the  domicil  of  an  infant  widow. 
Most  probably  it  is  the  domicil  of  her  deceased  husband  at  the  time  of  his 
death. 

*  See  Rules  9  and  11,  pp.  119  and  125>  post 

*  If  it  is  not,  it  becomes  immediately  his  domicil  of  choice  by  the  process 
of  acquisition  described  in  the  text. 

*  BeUY.  Kennedy,  1868,  L.  B.  1  So.  App.  307,  319,  per  Lord  Cranworth. 
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^^  Australia,  or  of  a  Scotsman  settling  in  England,  and  the  word 
^^  is  frequently  used  as  expressive  of  the  act  of  change  of  domicil, 
"  in  the  various  judgments  pronounced  by  our  Courts."  *  The 
acquisition,  in  short,  of  a  domicil  of  choice  is  nothing  more  than 
the  technical  expression  for  settling  in  a  new  home  or  country, 
and  therefore  involves  the  existence  of  precisely  those  conditions 
of  act  and  intention  which  we  have  seen  to  be  requisite  for  the 
acquisition  of  a  home.' 

^^  The  only  principle  which  can  be  laid  down  as  governing  all 
^^  questions  of  domicil  is  this,  that  where  a  party  is  alleged  to  have 
^^  abandoned  his  domicil  of  origin,  and  to  have  acquired  a  new 
^^one,  it  is  necessary  to  show  that  there  was  both  theyoc^t^m 
^^  and  the  animiis.  There  must  be  the  act,  and  there  must  be  the 
"  intention.*'  ^ 

'^  A  new  domicil  is  not  acquired  until  there  is  not  only  a  fixed 
^^  intention  of  establishing  a  permanent  residence  in  some  other 
^'  country,  but  until  also  this  intention  has  been  carried  out  by 
'^  actual  residence  there."  ^ 

1  Udny  V.  Udny,  1869,  L.  R.  1  Sc.  App.  441,  449,  per  Lord  Chelmsford. 

^  It  may,  therefore,  be  thought  that  the  term  ^  domicil  of  choice  "  is  exactly 
eqaivalent  to  the  ordinary  expression  '*  home,"  as  already  defined  (see  p.  81, 
ante),  but  this  is  not  the  case.  A  domicil  of  choice  is  always  a  home,  but  a 
home  is  not  always  a  domicil  of  choice.  For  the  domicil  of  origin,  being 
imposed  by  a  rule  of  law,  is  never  considered  as  a  domicil  of  choice  ;  though 
as  a  matter  of  fact  a  person's  domicil  of  origin  is,  in  most  instances,  a  person's 
actual  home.  So  again  a  person's  real  home  may  not,  in  the  eye  of  the  law, 
be  his  domicil  of  choice,  since  he  may  be  a  person  who,  though  in  fact  capable 
of  choosing  a  home  for  himself,  is  legally  incapable  of  such  choice.  Thus 
minors  or  married  women  often  do  choose  homes  for  themselves,  but  as  they  are 
considered  by  law  incapable  of  such  choice,  the  home  they  have  in  fact  chosen 
is  not  legally  their  domicil  of  choice. 

Though  again  the  legal  conditions  necessary  for  the  acquisition  of  a  domicil 
of  choice  are,  in  substance,  the  same  as  the  conditions  necessary  for  the  acqui- 
sition of  a  home,  these  conditions  are,  for  legal  purposes,  defined  with  techni- 
cal precision.  The  legal  theory  further,  that  every  one  has  a  domicil  of  origin, 
which  is,  so  to  speak,  presumably  his  home,  leads  to  the  result  that  the  law 
requires  stronger  proof  of  deliberate  intention  to  acquire  a  new  domicil  than 
would  be  demanded  by  any  person  who,  without  reference  to  legal  rules,  wished 
to  determine  whether  D  had  or  had  not  left  England  and  settled  in  Australia  ; 
and  generally  the  Courts,  in  judging  whether  a  man  has  acquired  a  domicil  of 
choice,  look  more  to  intention,  and  less  to  length  of  residence,  than  would  pop- 
ular judgment  in  inquiring  whether  he  had  acquired  a  new  home.  Thus  it  can 
hardly  be  doubted  either  that  the  decision  in  Bell  v.  Kennedy  (L.  R.  1  Sc. 
App.  307)  is  legally  correct  or  that  it  is  opposed  to  ordinary  notions.  A  lay- 
man would  probably  have  held  that  Mr.  BeU  had  settled  in  Scotland. 

»  Cochrell  v.  CockreU,  1866,  26  L.  J.  (Ch.)  730,  731,  per  Kindersley,  V.  C. 

*  BeU  V.  Kennedy,  1868,  L.  B.  1  Sc.  App.  307,  319,  per  Lord  Chdmsford, 


DOMICIL.  107 

It  is,  in  slioi-t,  admitted  in  general  terms  that  ^'  the  question  of 
^^  domicil  is  a  question  of  fact  and  intention."  ^ 

Particular  attention,  therefore,  is  due  to  the  nature  both  of  the 
requisite  fact,  viz.,  ^^  residence,"  and  of  the  requisite  ^^  intention." 

(i)  Residence.  —  The  nature  of  residence  considered  as  a  part 
of  domicil,  and  thus  looked  at  as  a  physical  fact,  independently 
of  the  avimua  manendiy  has  been  little  discussed.^  It  may  be 
defined  (as  already  suggested)  as  ^'  habitual  physical  presence  in 
a  place  or  country."  The  word  "habitual,"  however,  must  not 
mislead.  What  is  meant  is  not  presence  in  a  place  or  country  for 
a  length  of  time,  but  presence  there  for  the  greater  part  of  the 
time,  be  it  long  or  short,  which  the  person  using  the  term  "  resi- 
dence "  contemplates. 

The  residence  which  goes  to  constitute  domicil  certainly  need 
not  be  long  in  point  of  time.  "  If  the  intention  of  permanently 
"  residing  in  a  place  exists,  a  residence  in  pursuance  of  that  inten- 
"  tion,  however  short,  will  establish  a  domicil."  ^ 

The  residence  must,  however,  be  in  pursuance  of,  or  influenced 
by,  the  intention.  Mere  length  of  residence  will  not  of  itself  con- 
stitute domicil.  J9,  a  Scotchman,  bom  in  Scotland,  never  leaves 
England  during  the  last  twenty-two  years  of  his  life.  Z>,  how- 
ever, has  never  exhibited  the  intention  of  settling  in  England. 
Z>,  therefore,  at  death  retains  his  Scotch  domicil.^ 

This  characteristic,  however,  in  common  with  other  qualities 
which  are  generally  ascribed  to  residence,  concerns  not  the  phy- 
sical fact  of  residence,  but  the  mental  fact  of  the  choice,  purpose, 
or  intention  to  reside  (animus  manendi^, 

(ii)  Intention.  —  The  main  problem  in  determining  the  nature 
of  domicil,^  in  so  far  as  it  depends  upon  choice,  consists  in  defining 
the  character  of  the  necessary  intention  or  animus.  The  diffi- 
culty lies  partly  in  the  nature  of  the  thing  itself,  partly  in  the 
different  views  which  Courts  and  writers  have  at  different  times 

1  Attorney-General  t.  Kent,  1862,  31  L.  J.  (Ex.)  391.  393,  per  Wilde,  B. 
See  also,  Collier  ▼.  Rivaz,  1841,  2  Curt.  855 ;  Maltass  v.  Maltass,  1844,  1  Rob. 
£co.  Rep.  67. 

*  It  may  be  well  to  note  again  that  residence  is  often  used  as  including 
the  animus  manendi,  and  hence  as  equivalent  to  home  or  domicil.  See,  e.  g., 
King  ▼.  FoxweU,  1876,  3  Ch.  D.  518,  520,  for  expressions  of  JesseU,  M.  R.,  as 
to  residence,  where  the  term  is  probably  used  as  including  the  animus  manendi; 
see  p.  80,  note  1,  ante.  For  the  difference  between  residence  and  domicil,  see 
Wakot  y.  Botfield,  1854,  Kay,  534,  543,  544. 

*  Bdl  y.  Kennedy,  1868,  L.  R.  1  Sc.  App.  307,  319,  per  Lord  Cranworth, 

*  In  re  Patience,  1885,  29  Ch.  D.  976.  Conf.  Bradford  y.  Young,  1886, 
29  Ch.  D.  (C.  A.)  617. 

*  See  App.,  Note  3,  Definition  of  Domicil. 
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entertained,  as  to  the  nature  and  definiteness  of  the  requisite 
intention  or  purpose.  The  best  definition  or  description  of  the 
requisite  animus  appears  to  be,  ^^  the  present  intention  of  perma- 
^^  nent  or  indefinite  residence  in  a  given  country,"  or  (if  the  same 
thing  be  expressed  more  accurately,  in  a  negative  form)  ^^  the  ab- 
^*  sence  of  any  present  intention  of  not  residing  permanently  or 
"  indefinitely  in  a  given  country."  ^ 

There  exists  no  authoritative  definition  of  the  animus  manendi 
necessary  to  the  acquisition  of  a  domicil  of  choice,  but  there  are 
four  points  as  to  its  character  which  deserve  notice. 

First    The  intention  must  amount  to  a  purpose  or  choice. 

The  ^^  domicil  of  choice  is  a  conclusion  or  inference  which  the 
^^  law  derives  from  the  fact  of  a  man  fixing  voluntarily  his  sole  or 
*'  chief  residence  in  a  particular  place."  *  It  must  not  be  "  pre- 
" scribed  or  dictated  by  any  external  necessity."^  "In  order 
"  that  a  man  may  change  his  domicil  of  origin  he  must  choose  a 
"new  domicil  — the  word  ^choose'  indicates  that  the  act  is  volun- 
"tary  on  his  part.;  he  must  choose  a  new  domicil  by  fixing  his 
"  sole  or  principal  residence  in  a  new  country  (that  is,  a  country 
"  which  is  not  his  country  of  origin),  with  the  intention  of  residing 
"  there  for  a  period  not  limited  as  to  time."  ^ 

The  expression  that  the  residence  must  be  "voluntaiy,"  or  a 
matter  of  choice,  is  not  in  itself  a  happy  one^  since,  supposing  a 
person  to  make  up  his  mind  to  settle  in  a  country  for  an  indefinite 
time,  the  "  motive,"  whether  it  be  economy,  pleasure,  or  even  con- 
siderations of  health,^  is  indifferent,  though  certainly  the  residence 
would  not  in  some  of  these  cases  be  termed,  in  ordinary  language, 
a  matter  of  choice.     What,  however,  is  intended  to  be  expressed, 

^  For  the  substance  of  this  description,  see  Storyy  s.  43,  and  compare  the 
language  of  Cainu,  Ch.,  in  Bell  v.  Kennedy,  1S68,  L.  R.  1  Sc.  App.  307,  318. 
See  also  judgment  of  Martin,  B.,  Attorney-General  t.  Kent,  1862,  31  L.  J. 
(Ex.)  391,  395,  396. 

*  Udny  y.  Udny,  1869,  L.  R.  1  Sc.  App.  441,  458,  per  Lord  WesOmry. 
«  Ihid. 

*  King  ▼.  FoxweU,  1876,  3  Ch.  D.  518,  520,  per  Jeuell,  M.  R.  Conf.  Briggt 
v.  Briggi,  1880,  5  P.  D.  163. 

*  The  words  "voluntary"  or  "voluntarily"  may  easily  mislead.  Conf. 
Urquhart  v.  BuUerJield,  1887,  37  Ch.  D.  (C.  A.)  357 ;  In  re  Marrett,  1887,  36 
Ch.  D.  (C.  A.)  400,  especially  judgment  of  Cotton,  L.  J.,  p.  407. 

^  See  Hoskins  v.  Matthews,  1856,  25  L.  J.  (Ch.)  689 ;  8  De  6.  M.  &  G.  13, 
compared  with  the  expressions  of  Lord  Westbury  in  Udny  v.  Udny,  1869,  L.  R. 
1  Sc.  App.  441,  458,  which  seem  to  imply  that  a  domicil  of  choice  must  not 
be  dictated  by  a  desire  for  "  relief  from  illness."  See  as  to  domicil  of  invalids 
when  abroad,  comment  on  Rule  18,  post.  A  person  may  change  his  domicil, 
though  his  object  in  doing  so  is  to  defeat  his  creditors.  In  re  Robertson,  W. 
N.  1885,  p.  217. 
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and  is  nndoabtedly  true  is,  that  the  residence  must  be  connected 
with  the  distinct  purpose,  or  intention,  to  reside.  In  this  sense, 
therefore,  there  must  be  a  residence  of  ^^  choice."  The  mere  fact, 
in  other  words,  of  residence,  however  prolonged,  has  no  effect  on 
the  acquisition  of  domicil,  unless  the  residence  is  in  consequence 
of  an  intention  to  reside.  Hence,  —  to  take  a  familiar  example, 
—  residence  in  a  country,  arising  from  sudden  illness,  as  when  2>, 
domiciled  in  England,  falls  ill  on  a  journey  through  France,  and 
is  delayed  there  from  week  to  week,  does  not  entail  a  change  of 
domicil. 

How  far  this  intention  or  choice  must  be  distinct  or  conscious 
is  still  an  open  question. 

Some  judges  have  held  that  it  is  not  necessary,  in  order  to 
establish  a  domicil,  that  a  person  should  have  absolutely  made  up 
his  mind  which  of  two  countries  is  the  place  where  he  intends  to 
make  his  permanent  home. 

*^One  word,"  says  Bramwell,  B.,  ^'with  regard  to  the  inten- 
*^tion.  [The  counsel  for  the  defendant]  says,  and  I  think  he 
errs  there,  that  [  J9]  did  not  intend  to  remain  in  England,  be- 
cause he  contemplated  that  he  might  possibly  go  back  to  India. 
^*I  think  there  is  a  very  common  mistake  made  in  such  cases, 
^^  which  is  the  assumption  that  a  man  must  absolutely  intend  one 
^'  of  two  things,  for  it  may  be  that  he  has  no  absolute  intention  of 
^^  doing  either.  It  may  be  that  [J9]  did  not  contemplate  the  case 
at  all  arising  of  an  opportunity  of  going  back  to  India.  So 
that,  if  he  had  been  suddenly  appealed  to  upon  the  subject,  he 
might  have  said,  ^  I  have  never  thought  of  it.'  I  think,  how- 
ever, it  appears  here  that  he  had  contemplated  the  possibility 
of  returning  to  India.  But  is  it  to  be  said  that  a  contingent 
^  intention  of  that  kind  defeats  the  intention  which  is  necessary 
^to  accompany  the  Jizctum^  in  order  to  establish  a  domicil? 
'^  Most  assuredly  not.  There  is  not  a  man  who  has  not  contin- 
'^  gent  intentions  to  do  something  that  would  be  very  much  to  his 
^  benefit  if  the  occasion  arises.  But  if  every  such  intention  or 
*^  expression  of  intention  prevented  a  man  having  a  fixed  domicil, 
'*  no  man  would  ever  have  a  domicil  at  all,  except  his  domicil  of 
"origin.'*^ 

Others  have  laid  down  that  a  somewhat  more  distinct  intention 
must  exist.  '^  It  must,"  it  has  been  said,  ^^  be  shown  that  the  in- 
^tention  required  actually  existed,  or  made  reasonably  certain 
^that  it  would  have  been  formed  or  expressed  if  the  question 

^  Attameif'General  v.  PotUnger,  1861,  90  L.  J.  (Ex.)  284^  292,  per  Bram- 
weQ,  B. 
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[whether  a  person  intended  to  change  his  domicil]  had  arisen 

in  a  form  requiring  a  deliberate  or  solemn  determination."  ^ 

The  difference  of  view,  however,  is  not,  after  all,  great.     The 

question  about  the  degree  of  definiteness  of  purpose  which  is 

needed  refers  rather  to  the  evidence  than  to  the  nature  of  the 

intention. 

Secondly.  The  intention  must  he  an  intention  to  reside  per- 
manently^ or  for  an  indefinite  period^ 

It  must  be,  that  is  to  say,  not  an  intention  to  reside  for  a  lim- 
ited time  or  definite  purpose,  but  ^^  an  intention  of  continuing  to 
"  reside  for  an  unlimited  time."  ^ 

If,  for  example,  2>,  domiciled  in  England,  goes  to  America  for 
six  months,  or  to  finish  a  piece  of  business,  or  even  with  the  in- 
tention of  staying  there  only  until  he  has  made  a  fortune,^  he 
retains  his  English  domicil.  Thus,  a  residence  in  a  foreign  coun- 
try for  twenty-five  years  ^  will  not  change  a  person's  domicil  in 
default  of  the  intention  of  settling  permanently  or  indefinitely  in 
such  foreign  country ;  but  it  is,  of  course,  ^^  true  that  residence 
'^  originally  temporary,  or  intended  for  a  limited  period,  may  after- 
^^  wards  become  general  and  unlimited,  and  in  such  a  case,  as  soon 
^^as  the  change  of  purpose,  or  animus  manendi^  can  be  inferred, 
^^  the  fact  of  domicil  is  established."  ^  If  2>,  who  goes  to  America, 
intending  to  stay  there  for  a  limited  period,  after  living  there  for 
a  year  or  two,  makes  up  his  mind  to  reside  there  permanently,  he 
at  once  acquires  an  American  domicil. 

1  Douglas  v.  Douglas,  1871,  L.  R.  12  Eq.  617,  646,  per  Wichens,  V.  C. 

^  It  is  maintained  by  a  Scotch  writer  (Fraser,  Husband  and  Wife,  2nd  ed., 
p.  1266)  that  a  person  cannot  change  his  domicil  unless  he  has  the  intention 
to  change  his  civil  status.  This  contention  is,  however,  according  to  English 
law,  erroneous,  for  it  is  dear  that  if  D  leaves  England  for  good  and  takes  up 
his  residence  in  France  with  the  intention  of  residing  there  permanently,  he 
will,  by  our  Courts,  be  held  to  have  acquired  a  French  domicil,  and  this,  even 
though  he  may  wish  to  retain  his  status  as  an  English  citizen  ;  nor  is  it  easy  to 
see  how,  on  any  view,  a  change  of  domicil  can  be  made  to  depend  on  the  inten- 
tion to  change  a  person's  civil  status.  Most  people,  on  leaving  one  country  to 
reside  in  another,  do  not,  in  fact,  either  contemplate  or  understand  the  effect 
of  such  residence  on  their  civil  status.  The  doctrine,  in  short,  that  a  change  of 
domicil  cannot  be  effected  without  the  intention  to  make  a  change  of  status,  ap- 
pears to  be  only  a  slightly  different  form  of  the  doctrine  deliberately  rejected 
by  the  House  of  Lords,  that  a  person  cannot  change  his  domicil  unless  he  in- 
tends quatenus  in  iUo  exuere  patriam. 

*  Udny  V.  Udny,  1869,  L.  R.  1  So.  App.  441,  468,  per  Lord  Westbury;  The 
Lauderdale  Peerage  Case,  1886, 10  App.  Cas.  692. 

«  Jopp  V.  Wood,  1864,  34  L.  J.  (Ch.)  212  ;  4  De  6.  J.  &  S.  616.    See,  how- 
ever, Doucet  V.  Geoghegan,  1878,  9  Ch.  D.  441. 
»  Ibid, 

•  Udny  V.  Udny,  1869,  L.  R.  1  So.  App.  441,  468,  per  Lord  WesOury. 
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TTiirdly.  The  intention  must  he  an  intention  of  ahandoning^ 
u  e.y  of  ceasing  to  reside  permanently  in,  the  former  domicil. 

^^  The  intention  must  be  to  leave  the  place  where  the  party  has 
^  acquired  a  domicil,  and  to  go  to  reside  in  some  other  place 
*^  as  the  new  place  of  domicil,  or  the  place  of  new  domicil."  ^ 
Indeed,  if  it  be  granted  that  a  man  can  have  but  one  domicil  at 
the  same  time,'  it  necessarily  follows  that  the  purpose,  or  animus^ 
requisite  for  acquiring  a  domicil  in  France  must  exclude  the 
purpose  requisite  for  retaining  a  domicil  in  England. 

FoartJdy.  The  intention  need  not  be  an  intention  to  change 
allegiance,^ 

The  intention  to  reside  permanently  in  a  country  is  not  the 
same  thing  as  the  intention  or  wish  to  become  a  citizen  of  that 
country. 

It  was,  indeed,  at  one  time  held  that  a  man  could  not  change 
his  domicil,  for  example,  from  England  to  the  United  States, 
without  doing  at  any  rate  as  much  as  he  could  to  become  an 
American  citizen.  He  must,  as  it  was  said,  ^^  intend  quatenus 
^^in  Ulo  exuere  patriam,^^  ^  But  this  doctrine  has  now  been  pro- 
nounced erroneous  by  the  highest  authority ;  ^  and  when  an  Eng- 
lishman leaves  England  where  he  is  domiciled,  and  goes  to  the 
United  States,  he  changes  his  domicil  if  he  intends  to  settle  in  the 
new  country  and  to  establish  his  principal  or  sole  and  permanent 
home  there,  even  though  the  legal  consequences  of  his  so  doing 
may  never  have  entered  his  mind  ;  ^  and  though  he  may  have  had 
no  intention  of  becoming  an  American  citizen,  and  has  remained 
a  British  subject  to  the  end  of  his  life.  ^ 

(ii)  iVb  other  mode  of  acquisition. 

The  concurrence  of  residence  and  intention,  for  however  short 
a  time,  is  essential  for  the  acquisition  of  a  domicil. 

1  Lyan  v.  PaUm,  1866,  26  L.  J.  (Ch.)  746,  749,  per  Kinderdey,  V.  C. 
'  See  Rule  3,  p.  96,  ante. 

*  See,  however,  p.  102,  note  1,  ante, 

«  Moarhouse  t.  Lard,  1863,  32  L.  J.  (Ch.)  296,  298  ;  10  H.  L.  C.  272,  283, 
per  Lord  Cranwarth,  followed  by  In  re  CapdeoieUe,  1864,  33  L.  J.  (Ex.)  306 ;  2 
H.  &  C.  966  ;  In  re  Grove,  Vaucher  ▼.  Solicitor  to  the  Treasury,  1888,  40  Ch.  D. 
(C.  A.)  216.    Compare,  however,  We*lldke,  3rd  ed.,  pp.  302>310. 

*  See  Udny  v.  Udny,  1869,  L.  R.  1  So.  App.  441  ;  Brunei  t.  Brunei,  1871, 
L.  R.  12  £q.  298. 

*  See  especially,  Douglas  v.  Douglas,  1871,  C.  R.  12  £q.  617,  643,  644,  judgw 
ment  of  Wickens,  V.  C. 

V  Bnmd  v.  Bnmd,  1871,  L.  R.  12  Eq.  298. 
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^^  We  are  all  agreed,"  it  has  been  said,  ^^  that  to  constitute  a 
^^domicil,  there  must  be  the  fact  of  residence  .  .  .  and  also  a 
^^  purpose  on  the  part  of  [Z>]  to  have  continued  that  residence. 
^^  While  I  say  that  both  must  concur,  I  say  it  with  equal  confi- 
^^  dence  that  nothing  else  is  necessary."  ^ 

^'  Residence  "  alone  clearly  will  not  suffice. 

This  is  sufficiently  apparent  from  the  ordinary  case  of  persons 
travelling,  or  living  abroad,  who  retain  a  domicil  in  a  country 
they  may  not  have  seen  for  years.^ 

"  Intention  "  alone  will  not  suffice. 

2),  who  has  never  resided  in  Australia,  will  clearly  not  acquire 
a  domicil  there  by  the  mere  intention  to  reside  there. 

Nor  will  the  fact  that  D  has  set  forth  from  England  on  his 
voyage  to  Australia  give  him  an  Australian  domicil  until  he 
arrives  there.^ 

This  must  be  noticed,  because  it  was  at  one  time  thought^  that 
a  new  domicil  could  be  acquired  in  itinere^  i.  e.,  that  if  2)  left 
England,  intending  to  settle,  e.  ^.,  in  Australia,  he  acquired  an 
Australian  domicil  the  moment  he  quitted  England.^  But  this 
notion  is  apparently  erroneous,  and  the  principle  may  probably 
be  taken  as  established,  that  a  domicil  of  choice  can  be  acquired 
by  nothing  short  of  the  concurrence  of  residence  and  intention. 

From  the  fact  that  the  acquisition  of  a  domicil  of  choice  de- 
pends solely  on  the  co-existence  of  residence  and  intention  to 
reside,  two  important  results  may  be  deduced. 

First.  A  person's  wish  to  retain  a  domicil  in  one  country  will 
not  enable  him  to  retain  it  ify  infact^  he  resides  with  the  animiLS 
manendi  in  another, 

2),  an  Englishman,  originally  domiciled  in  England,  resided 
at  Hamburgh  with  the  intention  of  living  there  for  an  indefinite 
period.  He  wished,  however,  to  retain  his  English  domicil,  and 
coming  for  a  temporary  purpose  to  England,  made  a  will  there, 

1  AmoU  y.  Groom,  1846,  9  D.  142,  149-152,  per  Lord  Jeffrey.  Compare 
CoUier  v.  Rivaz,  1841,  2  Curt.  855,  857,  per  Sir  H.  Jenner  Fust.  See  also, 
Udny  T.  Udny,  1869,  L.  R.  1  So.  App.  441, 450. 

*  See  further  for  cases  where  there  is  no  change  of  domicil,  beeanse  there 
is  residence  without  the  animus  manendi,  comment  on  Rule  18,  post. 

^  Westlake  holds  that  if  in  this  case  England  were  D's  domicil  of  choice, 
the  leaving  England  with  the  intention  of  permanent  residence  in  Australia 
would  suffice  to  give  D  an  Australian  domicil  before  he  arrived  in  Australia. 
WesOake,  3rd  ed.,  pp.  311,  312,  ss.  259,  260. 

*  See  expressions  of  Leach,  V.  C,  in  Munroe  y.  Douglas,  1820,  5  Madd. 
379,  405. 

^  See  further,  Rule  8,  p.  114,  post. 
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in  which  he  declared  his  intention  not  to  renounce  his  English 
domicil  of  origin.  He  then  returned  to  Hamburgh,  and  continued 
liying  there  with  the  animus  manendi  till  his  death.  D  had  at 
the  time  of  his  death  a  domicil  at  Hamburgh  and  not  in  Eng- 
land.i 

^^  I  consider,"  says  Pollock,  C.  B.,  ^^  the  declaration  of  the  tes- 
^*  tator  as  meaning  that  he  intended  to  go  back  to  Hamburgh  to 
^  lire  and  die  there,  though  it  was  not  his  intention  of  never  com- 
^^  ing  to  England  again.  Probably  he  wished  for  two  domicils. 
*^  But  in  spite  of  a  lurking  desire  to  return  to  England,  his  acts 
show  an  intention  to  live  and  die  at  Hamburgh,  and  that  is  not 
affected  by  the  declaration.  .  .  .  That  being  so,  he  could  not 
help  giving  up  his  English  domicil."^  ^'The  testator,"  adds 
BramweU,  B.,  ^^  does  not  say  that  he  had  no  intention  of  remain- 
ing at  Hamburgh  during  his  life,  but  only  that  he  wished  to 
retain  his  English  domicil.  TTiat  he  could  not  do^^  ^ 
Secondly.  The  acquisition  of  a  domicil  cannot  he  affected  hy 
rules  of  foreign  law.^ 

By  the  law  of  some  countries,  e.  ^.,  of  France,  a  person  is  re- 
quired to  fulfil  certain  legal  requirements  before  he  is  considered 
by  the  French  Courts  to  be  at  any  rate  fully  domiciled  in  France, 
but  if  a  person  in  fact  resides  with  the  animus  manendi  in  France 
(i.  6.,  is  really  settled  in  France),  he  will  be  considered  by  our 
Courts  to  be  domiciled  there,  even  though  he  has  not  complied 
with  the  requirements  of  French  law. 

2),  an  English  peer,  lives  in  France,  and  as  a  matter  of  fact 
intends  to  pass  the  rest  of  his  life  in  France.     He  wishes,  how- 

1  Re  Steer,  1858,  3  H.  &  N.  594 ;  28  L.  J.  (Ex.)  22. 

<  Ibid.,  3  H.  &  N.  p.  599. 

•Und. 

*  But  the  legal  effect  to  be  given  to  the  domicil  acquired  will  depend  upon 
the  law  of  the  country  where  the  person  in  question  is  domiciled.  Thus  if  D 
dies  domiciled  in  France,  though  without  having  obtained  the  authorisation 
required  by  the  Code  Napoleon,  Art.  13,  the  descent  of  his  movable  property 
in  case  of  intestacy,  or  the  validity  of  his  will  of  movables  in  case  he  leaves  a 
will,  will  be  determined  by  the  rules  which  French  Courts  would  apply  to  the 
case  of  a  person  who,  though  resident  in  France,  has  not  obtained  the  necessary 
authorisation.  This  I  conceive  to  be  the  meaning  of  Westlake's  statement : 
"  If  an  establishment  be  made  in  any  country  in  such  manner  that  by  English 
**  law  it  would  fix  the  domicil  there,  still  no  effect  which  the  law  of  Uiat  coun- 
*'  try  does  not  allow  to  it  can  be  allowed  to  it  in  the  character  of  domicil  in 
**  England.  In  other  words,  no  one  can  acquire  a  personal  law  in  the  teeth  of 
**  that  hiw  itself."  WesUake,  3rd  ed.,  p.  303,  s.  254.  See  for  meaning  of  the 
term  ''  law  of  a  country,"  Intro.,  pp.  5-7,  ante,  and  also  chap,  i.,  p.  75,  ante. 
Bremer  v.  Freeman,  1857, 10  Moore  P.  C.  306  ;  ColUer  v.  Rivas,  1841,  2  Curt 
855 ;  Hamilton  ▼.  Dallas,  1875, 1  Ch.  D.  257. 
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ever,  to  retain  a  domicil  in  England.  He  occasionally  exercises 
political  rights  there,  and  always  describes  England  in  formal 
documents  as  his  domiciL  He  has  not  fulfilled  the  legal  require- 
ments of  French  law  already  referred  to.  Z)  is  domiciled  in 
France.^ 

This  principle  must,  of  course,  be  restrained  to  the  legal  require- 
ments of  foreign  law.^  If  an  English  statute  required  that  a 
person  should,  in  order  to  be  domiciled  in  a  country,  perform 
certain  legal  conditions,  such  as  depositing  a  declaration  with  an 
official  of  his  intention  to  become  domiciled  therein,  the  rule  laid 
down  by  the  statute  would,  like  any  other  part  of  English  law, 
be  applied  by  our  Courts.^ 

Change  of  DomiciL 
Rule  8.* 

(1)  The  domicil  of  origin  is  retained  until  a  domicil  of 

choice  is  in  fact  acquired. 

(2)  A  domicil  of  choice  is  retained  until  it  is  aban- 

doned, whereupon  either 
(i)  a  new  domicil  of  choice  is  acquired ;  or 
(ii)  the  domicil  of  origin  is  resumed. 

Comment  and  Qlnstrations. 

An  independent  person  ^  retains  a  domicil  in  a  country  where  he 
has  once  acquired  it  until  he  has  (in  the  strict  sense  of  the  term 
abandonment)  abandoned  ^  that  country  by  giving  up,  not  only 
his  residence  there  but  also  his  intention  to  reside  there,  or,  to  use 
untechnical  language,  until  he  has  left  the  country  for  good.  But, 
though  a  domicil  is  never  changed  without  actual  abandonment 
of  an  existing  domicil,  the  legal  effect  of  a  man's  having  left  a 
country  where  he  is  domiciled  for  good  differs  according  as  the 
domicil  is  a  domicil  of  origin  or  a  domicil  of  choice. 

(1)  Domicil  of  origin. — How  changed, — "  Every  man's  domi- 
^  cU  of  origin  must  be  presumed  to  continue,  until  he  has  acquired 

>  Hamilton  y.  DaUas,  1875, 1  Ch.  D.  257. 

^  See,  however,  as  to  the  possible  effect  of  the  Indian  Succession  Act,  1865, 
on  a  person's  domicil,  the  Scotch  case,  Wauchape  y.  Wauchope,  23  June,  1877, 
4  Rettie,  945. 

'  See  as  to  the  Domicile  Act,  1861,  p.  97,  anU. 

«  Udny  Y.  Udny,  1869,  L.  B.  1  Sc.  App.  441 ;  BeU  y.  Kennedy,  1868,  L.  B. 
1  Sc.  App.  307. 

^  For  meaning  of  term  "  independent  person,"  see  p.  69,  ante. 

*  See  p.  83»  ante. 
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^  another  sole  domieil  by  actual  residence,  with  the  intention  of 
abandoning  his  domieil  of  origin.  This  change  must  be  animo 
et  fado^  and  the  burden  of  proof  unquestionably  lies  on  the 
party  who  asserts  that  change."  ^  ^*  It  is  a  clear  principle  of 
law,  that  the  domieil  of  origin  continues  until  another  domieil 
is  acquired,  i.  e.,  till  the  person  whose  domieil  is  in  question  has 
^  made  a  new  home  for  himself  in  lieu  of  the  home  of  his  birth."  ^ 
The  meaning  of  these  expressions  is  that  a  domieil  of  origin 
cannot  be  simply  abandoned.  If  Z>  is  in  possession  of  an  English 
domieil  of  origin,  he  may  indeed  in  fact  abandon  England  as  his 
home  without  in  reality  settling  elsewhere,  but,  in  the  eye  of  the 
law,  he  cannot  give  up  or  get  rid  of  his  domieil  of  origin  until  he 
has  in  fact  changed  it  for  another  by  settling  in  another  country. 
Though  in  reality  homeless,  he  will,  until  he  settles  elsewhere,  be 
considered  to  have  his  legal  home  or  domieil  in  England. 

Z>,  the  descendant  of  a  Scotch  family,  had  a  domieil  of  origin 
in  Jamaica.  lu  1837,  after  he  came  of  age,  he  sold  his  estates  in 
Jamaica  and  left  the  island,  to  use  his  own  expression,  for  good. 
He  then  went  to  Scotland,  and  was  resident  there  during  1838,  but 
without  making  up  his  mind  whether  to  settle  in  Scotland  or  not. 
The  question  came  before  the  Courts  whether  on  the  28th  Septem- 
ber, 1838,  Z>  was  or  was  not  domiciled  in  Scotland.  The  Court 
of  Session  held  that  he  had  then  acquired  a  Scotch  domieil.  But 
the  House  of  Lords,  reversing  the  decision  of  the  Court  of  Ses- 
sion, held  that  D  still  remained  domiciled  in  Jamaica. 

Their  decision  was  based  on  the  ground  that  though  D  was  on 
the  28th  September,  1838,  resident  in  Scotland,  he  had  not  at  that 
moment  any  fixed  or  settled  purpose  to  make  Scotland  his  future 
home  ;  that,  in  short,  he  was  resident  in  Scotland,  but  without  the 
animus  manendi  &nd  therefore  had  not  acquired  a  Scotch  domi- 
eil, but  still  retained  his  domieil  of  origin,  i.  e.y  was  domiciled  in 
Jamaica.' 

(2)  Domieil  of  choice.  —  How  changed.  —  A  domieil  of  choice 
or  a  home  is  retained  ^  until  both  residence  (^facturn)  and  inten- 
tion to  reside  (^animwi)  are  in  fact  given  up,  but  when  once  both 
of  these  conditions  have  ceased  to  exist,  it  is  abandoned  as  well 
in  law  as  in  fact. 

Of  the  principle  that  a  domieil  of  choice  is  retained  until  actual 
abandonment,  the  following  case  affords  a  good  illustration  : 

*  Aikman  ▼.  Aikman^  1861,  3  Macq.  864, 877,  per  Lord  Wensleydale. 

*  Ibid.,  p.  863,  per  Lord  Crantoorth. 

*  Bdl  Y.  Kennedy,  1868,  L.  R.  1  So.  App.  307  ;  see  especially,  judgment  of 
Lord  Weitbury,  pp.  320,  321,  322. 

«  See  pp.  85,  86,  ante. 
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Z>,  a  widow,  whose  domioil  of  origin  was  English,  acquired  by 
marriage  a  domicil  in  France.  After  her  husband's  death  she 
determined  to  return  to  England  as  her  home.  She  went  on 
board  an  English  steamer  at  Calais,  but  was  seized  with  illness, 
mid  before  the  vessel  left  the  harbour^  re-landed  in  France,  where 
after  some  months  (though  wishing  to  return  to  England)  she 
died,  having  been  unable  on  account  of  ill  health  to  leave  France. 
D  retained  her  French  domicil.  *^  I  cannot  think,"  it  was  laid 
down,  '^  that  there  was  a  sufficient  act  of  abandonment,  so  long 
^^as  the  deceased  remained  within  the  territory  of  France,  her 
"  acquired  domicil."  ^ 

The  case  is  an  extreme  one,  but  was  clearly  well  decided ;  it 
exactly  illustrates  the  principle  that  a  domicil  of  choice  is  re- 
tained until  actual  residence  in  a  country  is  brought  to  an  end. 
So,  again,  Z>,  an  Englishman,  who  had  acquii'ed  a  domicil  of 
choice  in  Germany,  returned  for  a  time  to  England,  but  retained 
the  intention  to  reside  permanently  in  Germany.  He  did  not  lose 
his  German  domicil.^  This  case  illustrates  the  principle  that  a 
domicil  once  acquired  is  retained  until  the  intention  to  reside  is 
brought  to  an  end.  To  use,  in  short,  technical  language,  the 
domicil  of  choice  is  retained,  either y*acto  or  animo.^ 

The  principle,  on  the  other  hand,  that  actual  abandonment  of 
such  a  domicil  puts  an  end  to  its  existence,  not  only  in  fact,  but 
in  law,  has  been  judicially  stated  in  the  following  terms : 

^^  It  seems  reasonable  to  say,  that  if  the  choice  of  a  new  abode 
and  actual  settlement  there  constitute  a  change  of  the  original 
domicil,  then  the  exact  converse  of  such  a  procedure,  viz.,  the 
^^  intention  to  abandon  the  new  domicil,  and  an  actual  abandon- 
^'ment  of  it,  ought  to  be  equally  effective  to  destroy  the  new 
^^domiciL  That  which  may  be  acquired  may  surely  be  aban- 
"doned."* 

(i)  Acquisition  of  new  domicil  of  choice. — The  abandonment 

1  In  Goods  ofRaffend,  1863,  32  L.  J.  P  &  M.  203,  204,  per  Sir  C.  CreuwdL 

s  Re  Steer,  1858,  28  L.  J.  Ex.  22  ;  3  H.  &  N.  694. 

*  But  it  is  not  sufficient  for  the  abandonment  of  a  domicil  of  choice  that  a 
man  should  be  simply  dissatisfied  with  it  and  intend  to  leave  it  '*  If  a  man 
"  loses  his  domicil  of  choice,  then,  without  anything  more,  his  domicil  of  origin 
"  revives  ;  but  in  my  opinion,  in  order  to  lose  the  domicil  of  choice  onoe  ac- 
^  quired,  it  is  not  only  necessary  that  a  man  should  be  dissatisfied  with  his 
'*  domicil  of  choice,  and  form  an  intention  to  leave  it,  but  he  must  have  left 
"  it,  with  the  intention  of  leaving  it  permanently.  Unless  he  has  done  that, 
"  unless  he  has  left  it  both  animo  et  facto,  the  domicil  of  choice  remains."  In 
re  Marrett,  1887,  36  Ch.  D.  (C.  A.)  400,  407,  judgment  of  CotUm,  L.  J. 

«  Udny  V.  Udny,  1869,  L.  R.  1  Sc.  App.  441,  450,  per  Hatherley,  C. 
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of  one  domicil  of  choice  may,  as  a  matter  of  fact,  coincide  with 
the  acquisition  of  another.^  Z),  for  example,  whose  domicil  of 
ori^n  is  English,  has  acquired  a  domicil  of  choice  in  France.  He 
goes  to  Grermany,  intending  to  reside  there  for  a  short  time,  and, 
therefore,  on  arriving  in  Germany,  still  retains  his  French  domicil 
of  choice.  But  after  residing  in  Grermany  for  some  time,  he 
makes  up  his  mind  to  reside  there  permanently ;  at  that  moment, 
both  his  French  domicil  of  choice  is  abandoned,  and  a  German 
domicil  of  choice  is  acquired. 

So  far  there  is  no  difference  between  a  domicil  of  origin  and  a 
donucil  of  choice  ;  either  may  be  abandoned  simultaneously  with 
the  actual  acquisition  of  another  domicil. 

(ii)  Resumption  of  domicil  of  origin.  —  A  person  in  posses- 
sion of  a  domicil  of  choice  may  abandon  it,  and  at  the  same 
moment,  in  actual  fact,  resume  his  domicil  of  origin.  This  case 
presents  no  peculiarity,  and  is,  in  its  essential  features,  exactly 
like  the  case  already  considered,  of  2>'s  in  fact  abandoning  one 
domicil  of  choice  simultaneously  with  the  acquisition  of  another. 

But  another  state  of  circumstances  is  possible.  A  person  may, 
as  a  matter  of  fact,  abandon  a  home  or  domicil  of  choice  in  one 
country  without  in  fact  acquiring  a  home  in  another.^ 

D^  for  example,  whose  domicil  of  origin  is  English,  has  an 
acquired  home  or  domicil  of  choice  in  France.  He  leaves  France 
for  good,  without  any  intention  of  returning  to  England,  or  of 
settling  in  any  country  whatever.  He  is  in  fact  homeless.  As, 
however,  no  one  can  in  the  eye  of  the  law  be  without  a  domicil,^ 
it  is  a  matter  of  logical  necessity  that,  in  order  to  give  D  a  domi- 
cil, one  of  two  fictions  should  be  adopted. 

It  might,  in  the  first  place,  be  held,  that  in  the  case  of  an  ac- 
quired, as  of  an  original  domicil,  any  existing  domicil  was  retained 
until  another  was  actually  acquired ;  or,  to  take  Z>'s  particular 
ease,  that  D  retained  his  French  domicil,  until  he  in  fact  settled 
in  some  other  country.  This  view,  however,  which  was  at  one 
time  adopted  by  our  Courts,  is  now  rejected.^ 

It  might,  in  the  second  place,  be  held  that  on  the  simple  aban- 
donment of  a  domicil  of  choice,  the  domicil  of  origin  is  by  a  rule 
of  law  at  once  resumed  or  re-acquired,  and  this  is  the  view  now 
adopted  by  English  tribunals. 

J9,  for  example,  when  he  leaves  France  for  good,  without  any 

^  See  p.  85,  ante, 

*  See  pp.  84,  86,  87,  anU. 

*  See  Rule  2,  p.  dl,  ante. 

«  See  Munirot  y.  Douglas,  1820,  5  Madd.  37a 
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intention  of  settling  elsewhere,  immediately  re-acquires  his  English 
domieil.  For  the  true  doctrine  is,  that  the  domicil  of  origin 
reverts  from  the  moment  that  the  domicil  of  choice  is  given  up. 
*^  This  is  a  necessary  conclusion,  if  it  be  true  that  an  acquired 
^'  domicil  ceases  entirely  whenever  it  is  intentionally  abandoned, 
^*  and  that  a  man  can  never  be  without  a  domiciL  The  domicil  of 
^^  origin  always  remains,  as  it  were,  in  reserve,  to  be  resorted  to 
'^  in  case  no  other  domicil  is  found  to  exist."  ^ 

Hence,  whenever  a  person  in  fact  abandons  a  domicil  of  choice, 
without  actually  acquiring  a  new  domicil  of  choice,  his  domicil  of 
origin  is  always  resumed ;  for  either  he  resumes  it  in  fact,  or  if 
he  does  not  do  so  in  fact,  he  is  assumed  by  a  rule  of  law  to  resume 
or  re-acquire  it. 

The  precise  difference  in  this  matter  between  a  domicil  of  on- 
gin  and  a  domicil  of  choice  may  be  seen  from  the  following  illus- 
tration : 

An  Englishman  whose  domicil  of  origin  is  English,  and  a 
Scotchman  whose  domicil  of  origin  is  Scotch,  are  both  domiciled 
in  England,  where  the  Scotchman  has  acquired  a  domicil  of 
choice.  They  leave  England  together,  with  a  view  to  settling  in 
America,  and  with  the  clearest  intention  of  never  returning  to 
England.  At  the  moment  they  set  sail  their  position  is  in  mat- 
ter of  fact  exactly  the  same ;  they  are  both  persons  who  have  left 
their  English  home,  without  acquiring  another.  In  matter,  how- 
ever, of  law  their  position  is  different ;  the  domicil  of  the  Eng- 
lishman remains  English,  the  domicil  of  the  Scotchman  becomes 
Scotch.  The  Englishman  retains  his  domicil  of  origin,  the 
Scotchman  abandons  his  domicil  of  choice,  and  re-acquires  his 
domicil  of  origin.  If  they  perish  intestate  on  the  voyage,  the 
succession^  to  the  movables  of  the  Englishman  will  be  deter- 
mined by  English  law,  the  succession  to  the  movables  of  the 
Scotchman  will  be  determined  by  Scotch  law.  The  Englishman 
will  be  considered  to  have  his  legal  home  in  England,  whilst 
the  Scotchman  will  be  considered  to  have  his  legal  home  in 
Scotland.^ 

The  distinction  pointed  out  in  Rule  8  between  a  domicil  of 
origin  and  a  domicil  of  choice  is  borne  out  by  the  decision  of  the 
House  of  Lords  in  Udny  v.  Udny.  Z)'s  domicil  of  origin  was 
Scotch.  He  settled  in  England,  and  acquired  there  a  domicil  of 
choice;  he  then  abandoned  England  as  his  home,  and  went  to 

1  Udny  y.  Udny,  1869,  L.  K  1  So.  App.  441, 454,  per  Lord  Chdmtfard, 

<  See  Rale  180,  post. 

*  Bat  see  as  to  Westlake's  dissent,  p.  112,  note  3,  ante. 
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reside  at  Boulogne,  without,  however,  intending  to  settle  or  becom- 
ing domiciled  in  France.  It  was  held  that  under  these  circum- 
stances D  resumed  his  Scotch  domicil  of  origin  at  the  moment 
when  he  left  England.^ 

Bule  8  applies  only  to  the  domicil  of  independent  persons. 
An  infant,  for  example,  may  lose  his  domicil  of  origin  without, 
in  fact,  acquiring  a  home  or  domicil  of  choice  in  any  country. 

Thus  D  is  the  infant  son  of  j3f,  whose  domicil  of  origin  is  Eng- 
lish. At  Z>'s  birth,  M  is  domiciled  in  France.  Z>'s  domicil  of 
origin  is  therefore  French.^  M  leaves  France  for  good,  taking 
D  with  him,  and  intending  to  settle  in  America.  During  the 
voyage  across  the  Atlantic,  j3f 's  domicil,^  and  therefore  U%^  is 
English ;  but  D  has  never  resided  in  England,  and  is,  in  fact, 
homeless.  D  therefore  has  changed  his  domicil  of  origin  without 
the  acquisition  of  a  home  in  any  country. 

It  is  easy  to  work  out  a  similar  result  in  the  case  of  a  wife. 

Domicil  of  Dependent  Persona  {Minora  and  Married 

Women). 

Rule  9.*  —  The  domicil  of  every  dependent  person  ^  is 
the  same  as,  and  changes  (if  at  all)  With,  the  domicil  of 
the  person  on  whom  he  is,  as  regards  his  domicil,  legally 
dependent. 

Conunent 

The  general  principle  here  stated  is,  that  a  person  not  suijuris^. 
snch  as  a  minor  or  a  wife,  has  the  domicil  of  the  person  on 
whom  he  or  she  is  considered  by  law  to  be  dependent. 

The  words  ^*  if  at  all "  should  be  noticed.  They  are  intended 
to  meet  the  position  of  a  dependent  person  whose  domicil  can- 
not, at  the  moment,  be  changed  at  alL  Such  is  the  position  of 
a  minor  without  parents  or  guardians.     He  cannot  change  his 

^  Udny  y.  Udny,  1869,  L.  R.  1  So.  App.  441.  This  is  the  leading  case  on 
the  change  of  domicil,  and  taken  together  with  Bdl  y.  Kennedy ,  L.  R.  1  Sc. 
App.  307,  contains  nearly  the  whole  of  the  law  on  the  subject.  The  judgment 
of  Lord  Westburyf  pp.  458,  469,  should  be  particularly  studied. 

*  See  Rule  6,  p.  101,  ante. 

*  See  pp.  117, 118,  ante. 

«  See  Rule  9,  and  Sub-Rule  1,  poet. 

*  See  especially,  Westlake,  3rd  ed.,  pp.  300-302 ;  Samgny,  s.  353,  Gu^rie^s 
tran$l.,  2nd  ed.,  pp.  97-106.  For  fuHher  authorities^  see  notes  to  Sub-Rule  1^ 
p.  120,  po9tf  and  Sub-Rule  2,  p.  127,  past. 

*  For  meaning  of  'dependent  person,"  see  p.  69,  mite. 
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domicil  himself,  for  he  is  not  independent.  It  cannot  at  the  mo- 
ment be  changed  for  him,  because  there  is  no  person  in  existence 
on  whom  he  is  legally  dependent. 

The  operation  of  the  Rule  is  seen  from  the  resulting  Sub-Eules. 

SuB-RuLB  1.  —  Subject  to  the  exceptions  hereinafter 
mentioned,  the  domicil  of  a  minor  is  during  minority  de- 
termined as  follows :  — 

(1)  The  domicU  of  a  legitimate  or  legitimated  minor 

is,  during  the  lifetime  of  his  father,  the  same 
as,  and  changes  with,  the  domicil  of  his 
father.^ 

(2)  The  domicil   of    an    illegitimate  minor,  or   of  a 

minor  whose  father  is  dead,  is,  whilst  the  minor 
Uves  with  his  mother,  the  same  as,  and  changes 
with,  the  domicil  of  the  mother  (?).^ 

(3)  The  domicil  of  a  minor  without  living  parents,  or 

of  an  illegitimate  minor  without  a  living 
mother,  possibly  is  the  same  as,  and  changes 
with,  the  domicil  of  his  guardian,  or  may  be 
changed  by  his  guardian  (?).^ 

Comment  and  Qlnstrations. 

(1)  Case  of  legitimate  minor.  —  A  child's  domicil  during 
minority  changes,  while  the  father  is  alive,  with  the  domicil  of 
the  father. 

^  SomennUe  y.  SomerviOe,  1801,  5  Yes.  749a;  5  R  R.  155  ;  Sharpe  y.  Cm- 
piriy  1869,  L.  R.  1  P.  &  D.  611 ;  Forbes  y.  Forbes,  1854,  Kay,  341 ;  23  L.  J. 
(Ch.)  724,  726,  727  ;  In  re  Macreight,  1885,  30  Ch.  D.  165 ;  /n  re  Beaumont, 
[1893]  3  Ch.  490. 

«  Potinger  v,  Wightman,  1817,  3  Mer.  67 ;  17  R.  R.  20 ;  In  re  Beaumont, 
[1893]  3  Cb.  490.  See  also  the  American  cases,  Hclyohe  y.  Hoskxns,  5  Pick. 
20 ;  School  Directors  y.  James,  2  Watts  &  Serg.  567 ;  RyaU  y.  Kennedy,  40 
N.  T.  (S.  C.)  347,  361 ;  and  the  Scotch  case,  Amott  y.  Groom,  1846,  9  D.  142. 
See  Wharton,  ss.  41,  42. 

•  Potinger  v.  Wighiman,  1817,  3  Mer.  67  ;  17  R.  R  20 ;  Johnstone  v.  BeaUie, 
1843, 10  CI.  &  F.  42,  66,  langaage  of  Lyndhurst,  Ch.  ;  138-140,  judgment  of 
Lord  CampbeU;  Sharpe  v.  Crispin,  1869,  L.  R.  1  P.  &  D.  611,  617  ;  In  re 
Beaumont,  [1893]  3  Ch.  490.  But  these  aothorities  refer  almost  wholly  to 
the  authority  of  a  mother  to  change  the  domicil  of  a  child  whose  father  is 
dead,  and  hardly  determine  what  is  the  authority  in  that  respect  of  a  guar- 
dian. Compare  especially,  Westlake,  3rd  ed.,  pp.  300,  301,  and  see  pp.  123, 
124fpost. 
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D  is  the  legitimate  son  of  a  domiciled  Englishman,^  and  is 
liimself  bom  in  England.  When  D  is  ten  years  old,  his  father 
emigrates  to  America  and  settles  there.  D  is  left  at  school  in 
England.^    D  thereupon  acquires  an  American  domiciL 

D  is  the  infant  son  of  Scotqh  parents,  domiciled  in  Scotland, 
who  marry  after  2>'s  birth.  D  is  thereby  legitimated.  His 
father  then,  while  D,  is  still  a  minor,  acquires  an  English  dom- 
iciL    D*%  domicil  thereupon  becomes  English.^ 

(2)  Case  of  minor  who  is  illegitimate^  or  whose  father  is 
dead.  —  The  domicil  of  an  illegitimate  child,  or  of  a  child  whose 
father  is  dead,  is,  during  his  minority,  if  he  lives  with  his  mother,^ 
probably  the  same  as,  and  (subject  to  the  possible  effect  of  Ex- 
ception 1)  ^  changes  with,  the  domicil  of  his  mother. 

D  is  the  illegitimate  son  of  a  domiciled  Englishman  and  a 
Frenchwoman,  domiciled  at  the  time  of  D's  birth  in  England.^ 
The  mother,  when  D  is  five  years  old,  goes  with  him  to  France, 
and  resumes  her  orig^al  French  domicil.  D  acquires  a  French 
domicil.^ 

There  was  at  one  time  a  doubt  whether,  after  the  death  of 
the  father,  the  children,  remaining  under  the  care  of  the  mother, 
followed  her  domicU,  or,  until  the  end  of  their  minority,  retained 
that  which  their  father  had  at  the  time  of  his  death.  The  case, 
however,  of  Potinger  v.  Wightman^  must  now  be  taken  conclu- 
sively to  have  settled  the  general  doctrine,  that  (subject  at  any 
rate  to  the  exceptions  hereinafter  mentioned)  if,  after  the  death 
of  the  father,  an  unmarried  infant  lives  with  his  mother,  and  the 
mother  acquires  a  new  domicil,  it  is  communicated  to  the  infant.^ 

^  The  expression  domiciled  Englishman  or  Englishwoman,  domiciled  French- 
man or  Frenchwoman,  etc.,  means  a  man  or  woman  domiciled' in  England,  or  a 
man  or  woman  domiciled  in  France,  etc. 

2  See  especially,  Urqukart  y.  Bulterfield,  1887,  37  Ch.  D.  (C.  A.)  337,  381, 
judgment  of  Cottony  L.  J. ;  Ryall  y.  Kennedy,  40  N.  Y.  (S.  C.)  347,  360. 

*  Udny  y.  Udny,  1869,  L.  R.  1  Sc.  App.  441.  On  this  point  there  is  no 
doabt.  The  domicil  of  a  legitimated  minor  is  dnring  his  minority  clearly  that 
of  his  father.  The  only  doabt  is  how  far  legitimation  affects  the  domicil  of 
origin  of  the  legitimated  person.    See  pp.  101, 104,  ante. 

*  If  he  does  not  liye  with  his  mother,  his  domicil  need  not  change  together 
with  hers.    In  re  Beaumont,  [1893]  3  Ch.  490 ;  Westlake,  3rd  ed.,  p.  300. 

*  See  p.  125,  post, 

*  See  as  to  England  being  D's  domicil  of  origin,  Role  6,  p.  101,  ante, 
^  Compare  WesUake,  p.  300. 

*  3  Mer.  67. 

*  Johmtone  y.  Beattie,  1843,  10  CI.  &  F.  42, 138,  judgment  of  Lord  Campbell, 
See  Jfi  IV  Beaumonl,  [1893]  3  Ch.  490 ;  PhUlimore,  ss.  115-119. 
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The  principle  on  which  ihe  domioil  of  a  minor  may  be  changed 
through  the  acquisition  of  a  new  domicil  by  his  mother,  when  a 
widow,  appears  to  be  this :  The  domicil  of  the  minor  does  not  in 
strictness  follow,  as  a  matter  of  law,  the  domicil  of  his  mother, 
but  may  be  changed  by  her,  for  '^  the  change  in  the  domicil  of  an 
*'  infant  which,  as  is  shown  by  the  decision  in  Potinger  v.  Wight- 
*'  nian^  may  follow  from  a  change  of  domicil  on  the  part  of  the 
*'  mother,  is  not  to  be  regarded  as  the  necessary  consequence  of  a 
*^  change  of  the  mother's  domicil,  but  as  the  result  of  the  exercise 
^*  by  her  of  a  power  vested  in  her  for  the  welfare  of  the  infants, 
*'  which,  in  their  interest,  she  may  abstain  from  exercising,  even 
"  when  she  changes  her  own  domicil."  ^ 

The  position  of  a  widow,  then,  with  regard  to  her  child,  who  is 
a  minor,  may  be  thus  described:  She  may  change  her  own  domicil 
and  settle  with  him  in  another  country.  She  in  this  case,  in  fact, 
changes  the  minor's  domicil,  but  she  does  not,  as  a  matter  of  law, 
change  his  domicil  simply  by  changing  her  own.  Thus,  a  widow 
is  left,  on  the  death  of  her  husband,  with  three  children,  who  are 
minors.  She  and  they  are  domiciled  in  Scotland.  She  afterwards 
settles  in  England  with  her  two  eldest  children  and  acquires  an 
English  domicil.  The  two  eldest  children,  thereupon,  become  dom- 
iciled in  England.  The  youngest  child,  D  (though  occasionally 
visiting  his  mother),  remains  and  resides  permanently  in  Scotland 
until  he  attains  his  majority.     D  retains  his  Scotch  domicil.^ 

Questions  as  to  effect  of  widow's  change  of  domicil.  —  Dif- 
ficult questions  may,  however,  be  raised  as  to  the  effect  of  a 
widow's  change  of  domicil  on  that  of  her  children,  when  she  is 
not  their  guardian.  Such  questions  may  refer  to  the  two  differ- 
ent cases  of  minors  who  reside  and  of  minors  who  do  not  reside 
with  their  mother. 

First  question.  —  Suppose  that  a  minor  resides  with  his  mo- 
ther, who  is  not  his  guardian.  The  question  may  be  raised  whether 
the  domicil  of  the  minor  is  determined  by  that  of  the  mother,  or 
by  that  of  the  guardian.  No  English  case  absolutely  decides  the 
precise  point,  but  it  may  be  laid  down  with  some  confidence  that 
even  if  a  guardian  can  in  any  case  change  the  domicil  of  his  ward, 
yet  the  domicil  of  a  child  living  with  his  mother,  whilst  still  a 
widow,  will  be  that  of  the  mother  and  not  of  the  g^ardian.^ 

1  3  Mer.  67. 

^  Inre  Beaumont,  [1893]  3  Ch.  490,  496,  497,  judgment  of  Stirling,  J. 

'  See  In  re  Beaumont,  [1893]  3  Ch.  490.  This  case  is  not  quite  decisive,  as 
the  widow  changed  her  domicil  in  conseqaence  of  re-marriage. 

*  See  American  cases,  RyaU  v.  Kennedy,  40  N.  T.  (S.  C.)  347  ;  Hdyoke  v« 
Hosldns,  5  Pick.  20  ;  School  Directors  v.  James,  2  Watts  &  Serg.  668. 


DOMICIL.  123 

Second  question.  —  Suppose  that  a  minor  resides  away  from 
bis  mother,  who  is  not  his  guardian.  The  question  whether  it  is 
on  his  mother  or  his  guardian  that  the  change  of  the  child's  dom- 
icil  depends  presents  some  difficulty.  In  the  absence  of  decisions 
on  the  subject,  it  is  impossible  to  give  any  certain  answer  to  the 
inquiry  suggested.  It  is  quite  possible  that,  whenever  the  point 
calls  for  decision,  the  Courts  may  hold  that  there  are  circum- 
stances under  which  a  minor's  domicil  must  be  taken,  even  in  the 
lifetime  of  the  mother,  to  be  changed  by  the  guardian. 

These  questions,  and  others  of  a  similar  character,  really  raise 
the  general  inquiry  whether,  as  a  matter  of  law,  a  minor's  domicil 
is  identified  with  that  of  his  widowed  mother,  to  the  same  extent 
to  which  it  is  identified  with  that  of  his  father  during  the  father's 
lifetime  ? 

To  this  general  inquiry  a  negative  answer  must,  as  already 
pointed  out,^  be  given.  There  are  various  circumstances  under 
which  the  Courts  will  hold  that  a  minor,  in  spite  of  a  change 
of  domicil  on  the  part  of  his  mother,  retains  the  domicil  of  his 
deceased  father.  StiU,  in  general,  the  rule  appears  to  hold  good 
that  the  domicil  of  a  minor,  whose  father  is  dead,  usually  in  fact 
changes  with  the  domicil  of  the  child's  mother.^ 

Z>  is  the  son  of  a  person  domiciled  in  Jersey.  When  D  is  ten 
years  old  his  father  dies.  Z)'s  mother  leaves  Jersey,  taking  D 
with  her,  and  settles  and  acquires  a  domicil  in  England.  Z)  there- 
upon acquires  an  English  domicil.^ 

(3)  Case  of  minor  without  living  parents.  —  It  is  possible 
that  the  domicil  of  an  orphan  follows  that  of  his  guardian,  but 
whether  this  be  so  or  not  is  an  open  question.^ 

In  the  first  place,  it  may  be  doubted  ^  whether  the  rule  is  not 
rather  that  a  ward's  domicil  can  be  changed,  in  some  cases,  by 
his  guardian,  than  that  it  follows  the  domicil  of  his  guardian.  It 
is  difficult  to  believe  that  the  mere  fact  of  Z>'8  guardian  acquir- 
ing for  himself  a  domicil  in  France  can  deprive  2),  the  son  of  a 
domiciled  Englishman,  of  his  English  domicil. 

In  the  second  place,  the  power  of  a  guardian  to  change  at  all 
the  domicil  of  his  ward  is  doubtful.     In  the  leading  English  case 

^  See  p.  122,  anU. 

*  Inn  Beaumont,  [1893]  3  Ch.  490. 

«  See  Potinger  v.  Wightnum^  1817,  3  Mer.  67 ;  compare  In  re  Beavmont, 
[18d3]  3  Ch.  490. 

*  See,  however,  Westlake,  3pd  ed.,  pp.  300,  301,  8.  260. 

'  This  doabt  is  strengthened  bj  In  re  B^ttumont,  [1893]  3  Ch.  480. 
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on  the  subject,^  the  guardian  was  also  the  mother  of  the  children. 
As  a  matter  of  common  sense,  it  can  hardly  be  maintained  that 
the  home  of  a  ward  is,  in  fact,  or  ought  to  be,  as  a  matter  of 
convenience,  identified  with  the  home  of  his  guardian,  in  the  same 
way  in  which  the  home  of  a  child  is  naturally  identified  with  that 
of  his  father.  Should  the  question  ever  arise,  it  will  possibly 
be  held  that  a  guardian  cannot^  change  the  domicil  of  his  ward, 
and  almost  certainly  that  he  cannot  do  this,  unless  the  ward's 
residence  is,  as  a  matter  of  fact,  that  of  the  guardian.' 

D  is  the  orphan  son  of  a  domiciled  Englishman.  M  is  Z)'s 
guardian.  M  takes  D  to  reside  in  Scotland,  where  M  himself 
settles  and  acquires  a  domicil.  Z>  possibly  acquires  a  Scotch 
domicil. 

Sub-Rule  1  may,  perhaps,  be  extended  to  the  domicil  of  an 
adult,  who,  though  he  has  attained  his  majority,  has  never  attained 
sufficient  intellectual  capacity  to  choose  a  home  for  himself.  From 
the  language  used  by  the  Court  in  one  case,  it  would  appear  that 
such  a  person  may  be  considered  to  occupy  a  condition  of  perma- 
nent minority. 

2>,  in  the  case  referred  to,  was  the  son  of  an  Englishman  dom- 
iciled in  Portugal.  There  never  was  a  period  when  Z>,  though 
he  attained  his  majority,  could  think  and  act  for  himself  in  the 
matter  of  domicil  otherwise  than  as  a  minor  could.  After  D  be- 
came of  age,  his  father  acquired  an  English  domicil.  Under  these 
circumstances,  the  effect  of  the  father's  change  of  domicil  had  to 
be  considered,  and  the  law  on  the  subject  was  thus  laid  down :  — 

**  I  am  assuming  that  [Z>]  was  of  unsound  mind  throughout  his 
^*  majority,  —  in  other  words,  that  there  never  was  a  period  dur- 

»  Potinger  v.  Wightman,  1817,  3  Mer.  67. 

^  *'It  seems  doubtful  whether  a  guardian  can  change  an  infant's  domi- 
''  cil.  The  difficulty  is  that  a  person  may  be  gpiardian  in  one  place  and  not  in 
<<  another.**  Douglas  y.  Douglas,  1871,  L.  K  12  £q.  617,  625,  per  Wickens, 
y.  C.    See  as  to  the  position  of  a  guardian,  Rules  130-132,  post 

*  On  the  continent  it  is  generally  held  that  the  minor's  domicil  is  fixed  by 
the  father's  death,  and  cannot  be  changed  during  minority  by  the  mother  or 
guardian,  except  by  act  of  law.  The  preponderating  opinion  in  England  and 
America  is,  that  such  a  change  by  a  surviving  parent  will  be  sustained  by  the 
Courts,  when  it  is  made  reasonably  and  in  good  faith.  Wharton^  s.  41;  and 
see  American  cases.  School  Directors  y.  James,  2  Watts  &  Serg.  568  ;  Holyoke  y. 
Hoskins,  5  Pick.  20 ;  WhUe  y.  Howard,  52  Barb.  294.  The  leading  English  case 
is  Potinger  v.  Wightmany  1817,  3  Mer.  67.  It  does  not  appear  to  be  approved 
by  Story,  s.  506,  note  1,  and  on  the  whole  I  have  considerable  doubt  whether 
the  continental  rule  will  not  be  ultimately  maintained  by  our  Courts.  For  dis- 
cussion of  whole  question,  see  Jacobs^  Law  of  Domicilf  sb.  249-256. 
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ing  which  he  could  think  and  act  for  himself  in  the  matter  of 
^  domicil  otherwise  than  as  a  minor  could.  And  if  this  be  so,  it 
^^  would  seem  to  me  that  the  same  reasoning  which  attaches  the 
*^  domicil  of  the  son  to  that  of  his  father  while  a  minor  would  con- 
^^  tinne  to  bring  about  the  same  result,  after  the  son  had  attained 
*^  his  majority,  if  he  was  continuously  of  unsound  mind.  The  son 
^^  in  diis  case  continued  under  the  control  of  his  father,  was  pre- 
sumably supported  by  him,  and,  if  he  had  not  already  been  in 
England  when  his  father  returned  hither  in  1843,  would,  it  may 
**  reasonably  be  presumed,  have  been  brought  with  him*  At  no 
^  period  could  he,  according  to  the  hypothesis  [that  he  was  con- 
'*  tinuously  of  unsound  mind]  have  acted  for  himself  in  choosing 
^  a  domicil,  and  if  his  next  of  kin  and  those  who  had  the  control 
^^of  his  movements  and  life  were  not  capable  of  changing  his 
^  domicil,  that  domicil  would,  from  the  moment  of  his  majority, 
have  become  indelible.  The  better  opinion,  in  my  judgment,  is, 
that  the  incapacity  of  minority  never  having  in  this  case  been 
followed  by  adult  capacity,  continued  to  confer  upon  the  father 
the  right  of  choice  in  the  matter  of  domicil  for  his  son,  and  that 
in  1843,  .  .  .  that  right  was  exercised  by  the  adoption  of  an 
English  domicil  for  himself  which  drew  with  it  a  similar  domicil 
**  for  his  son."  ^ 

The  extension  of  the  general  rule  applies  only  to  persons  of 
continuously  unsound  mind.  If  a  son  on  attaining  his  majority 
enjoys  a  period  of  mental  capacity,  he  can  acquire  a  domicil  for 
himself.  Whether,  if  he  became  incapable,  his  acquired  domicil 
could  be  changed,  is  a  matter  of  doubt.  The  question  in  his  case 
is  the  same  as  the  inquiry  which  is  hereinafter  considered,^  how 
far  the  domicil  of  a  lunatic  can  be  changed  during  lunacy. 

Exception  1  to  Sub-Rule,  —  The  domicil  of  a  minor  is  not  changed  hy  the  mere 
re-marriage  of  his  mother.' 

Comment 

If  an  infant's  father  dies,  the  infant's  domicil  '^  follows,  in  the 
^absence  of  fraud,  that  of  its  mother,  until  such  time  as  the 
^  mother  re-marries,  when,  by  reason  of  her  own  domicil  being 

>  Sharpe  y.  Crispin,  1869,  L.  R.  1  P.  &  D.  611,  618,  judgment  of  Sb  /.  P, 
Wilde,  The  ease  is  not  decisive,  as  the  Court  held  that  if  the  son  was  oapahle 
of  choosing  a  domicil,  he  had,  as  a  matter  of  fact,  chosen  that  of  his  father. 

*  See  comment  on  Rule  18,  post, 

*  See  Amer.  cases,  RyaU  v.  Kennedy,  40  N.  Y.  (Superior  Court)  347;  Browr» 
y.  Lynch,  2  Bradf.  Surrogate  Rep.  (N.  Y.)  214.  Compare  as  to  American 
yiews,  Jacobs^  Law  of  Domicil,  s.  244.  But  contrast  In  re  Beaumont^  [1893] 
3  Ch.  490. 
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**'  subordinate  to  that  of  her  husband,  that  of  the  infant  ceases  to 
"  follow  any  further  change  by  the  mother,  or,  in  other  words, 
'^does  not  follow  that  of  its  stepfather."^  This  doctrine  laid 
down  in  an  American  case  is  to  a  certain  extent  followed  by  our 
Courts,  with  the  result  that  an  infant  domiciled  in  England  at  the 
time  of  his  mother's  re-marriage  as  a  general  rule  retains  the  dom- 
icil  which  he  had  immediately  before  the  mother's  re-marriage.^ 

But  the  American  doctrine  is  not  to  be  followed  to  its  full 
extent.  It  is  reasonable  to  hold  that  the  fiction  which  assigns  to 
a  woman  on  marriage  the  domicil  of  her  husband  should  not  be 
extended  so  as  necessarily  to  give  to  stepchildren  the  domicil  of 
their  stepfather ;  but  it  is  less  easy  to  see  why  it  should  be  held 
that  a  widow,  on  re-marriage,  loses  all  control  over  the  domicil 
of  her  infant  children,  born  during  her  first  marriage.^ 

Our  Courts,  therefore,  hold^  diat  while  the  re-marriage  of  a 
widow,  whereby  she  acquires  a  new  domicil,  does  not  of  itself 
affect  the  domicil  of  her  infant  children,  yet  if  a  woman  after  her 
second  marriage  in  fact  changes  her  domicil,  e.  ^.,  from  England 
to  Germany,  and  takes  the  infant  children  of  her  first  husband 
with  her,  they,  too,  acquire  a  German  domicil.^ 

The  father  and  mother  of  a  minor  are,  at  the  death  of  the  fa- 
ther, domiciled  in  England.  The  widow  retains  her  English  dom- 
icil until  her  marriage  in  England  with  a  Frenchman  resident 
in  England,  but  domiciled  in  France.  She  thereby  acquires  a 
French  domiciL     The  minor  retains  his  English  domicil. 

The  father  and  mother  of  Z),  a  minor,  are  at  his  birth  domiciled 
in  England.  The  father  dies,  and  the  mother  thereupon,  when  D 
is  two  years  old,  goes  with  him  to  Germany,  marries  a  German, 
and  acquires  a  German  home  and  domicil.  D  resides  with  his 
mother.     2>,  perhaps,  acquires  a  German  domicil. 

Exception  2  to  Sub-Rule,  —  The  change  of  a  minor's  home  by  a  mother  or  a 
gaardian  does  not,  if  made  with  a  fraadolent  purpose,  change  the  minor's 
domiciL 

Comment 

A  mother  or  guardian  cannot,  perhaps,  change  the  domicil  of  a 
minor  when  the  change  of  home  is  made  for  a  fraudulent  purpose, 

1  RyaU  ▼.  Kennedy,  40  N.  Y.  (Superior  Court)  347,  360,  jper  Curiam, 

*  The  same  principle  applies  to  the  marriage  of  the  mother  of  an  illegiti- 
mate infant. 

*  In  re  Beaumont,  [1893]  3  Ch.  490.     See  judgment  of  Stirling,  J.,  p.  497, 
where  this  remark  is  approved. 

^  Ibid. 

*  Ibid. 
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€.  g.^  to  affect  the  distribution  of  a  minor's  estate,  in  case  of  his 
death.^  The  existence,  however,  of  this  exception  is  open  to 
doubt. 

D^  a  minor,  whose  father  is  dead,  is  domiciled  in  England.  M, 
the  minor's  mother,  expecting  him  to  die,  takes  him  to  Jersey,  and 
acquires  a  domicil  there,  in  order  that  the  succession  to  2>'s  prop- 
erty may  be  according  to  the  law  of  Jersey,  and  not  according  to 
that  of  England. 

It  is  doubtful  whether  Z)'s  domicil  does  not  remain  English. 

SuB-RuLB  2.  —  The  domicil  of  a  married  woman  is  dur- 
ing coverture  the  same  as,  and  changes  with,  the  domicil  of 

her  husband.  ^ 

Comment 

A  woman,  of  whatever  age,  acquires  at  marriage  the  domicil  of 
her  husband,  and  her  domicil  continues  to  be  the  same  as  his, 
and  changes  with  his,  throughout  their  married  life. 

The  fact  that  a  wife  actually  lives  apart  from  her  husband,^ 
that  they  have  separated  by  agreement,^  that  the  husband  has 
been  guilty  of  misconduct,  such  as  would  furnish  defence  to  a  suit 
by  him  for  restitution  of  conjugal  rights,^  does  not  enable  the 
wife  to  acquire  a  separate  domicil.  It  is  an  open  question  whether 
even  a  judicial  separation  (not  amounting  to  a  divorce)  would  give 
a  wife  the  power  to  acquire  a  domicil  for  herself.^  ^^  If,"  says 
liord  Kingsdown,  ^^any  expressions  of  my  noble  and  learned 
^*  friend  ^  have  been  supposed  to  lead  to  the  conclusion,  that  his 
impression  was  in  favour  of  the  power  of  the  wife  to  acquire 
a  foreign  domicil  [not  her  husband's],  after  a  judicial  separation, 
it  is  an  intimation  of  opinion  in  which  at  present  I  do  not 
^*  concur.  I  consider  it  to  be  a  matter,  whenever  it  shall  arise, 
^  entirely  open  for  the  future  determination  of  the  House."  ^ 

^  See  Potingar  y.  Wightman,  1817,  3  Mer.  67. 

>  Warrender  y.  Warrenderj  1835,  2  CI.  &  F.  488  ;  Dolphin  y.  Robins,  1859» 
7  H.  L.  C.  390  ;  29L.  J.  (P.  &  M.)  11 ;  Re  Daly's  Settlement,  1858,  25  Beay. 
456 ;  27  L.  J.  (Ch.)  751.  Compare  Westlake,  3rd  ed.,  p.  302,  s.  253 ;  Story,  s. 
46  ;  Phillimare,  ss.  73-78  ;  Wharton,  8.  43  ;  Savigny,  8.  357. 

*  Warrender  y.  Warrender,  1835,  2  CL  &  F.  488. 

*  Dolphin  y.  Robins,  1859,  7  H.  L.  C.  390. 

*  Ydverton  y.  Yelvertan,  1859, 1  Sw.  &  Tr.  574  ;  Dolphin  y.  RMm,  1859,  7 
H.L.  C.  390  ;  29  L.  J.  (P.  &  M.)  11. 

*  Dolphin  y.  Robins,  7  H.  L.  C.  390,  420 ;  Le  Sueur  y.  Le  Sueur,  1877,  1  P. 
D.  139 ;  2  P.  D.  79. 

'  Lord  CrantDorth, 

*  7  H.  L.  C.  420,  judgment  of  Lord  Kingsdown, 
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2),  an  Englishwoman,  married  M^  a  domiciled  Englishman. 
After  some  years  they  agreed  to  live  separate,  and  ultimately 
obtained  a  divorce,  which,  however,  was  not  valid,  from  the  Scotch 
Courts.  Z>,  after  the  supposed  divorce,  resided  in  France,  and 
during  Jf 's  lifetime  married  N^  a  domiciled  Frenchman.  M^ 
her  English  husband,  remained  domiciled  in  England  till  D*% 
death  in  France.  J9,  at  her  death,  was  domiciled  in  England  and 
not  in  France.^ 

BuLE  10.  —  A  domicil  cannot  be  acquired  by  a  depen- 
dent person  through  his  own  act.^ 

Comment  and  Qlustration. 

A  person  who  is  not  sui  juris  may,  as  a  matter  of  fact,  acquire 
an  independent  home.  Thus  Z>,  an  infant  of  eighteen,  emigrates 
to  Australia,  buys  a  farm,  and  settles  there.  He  in  fact  makes  a 
home  for  himself  in  Australia.  So,  again,  if  Z>,  a  married  woman, 
has  entirely  ceased  to  live  with  her  husband  (who  resides  in  Eng- 
land), and  goes  and  settles  in  Germany,  with  the  intention  of 
passing  the  rest  of  her  life  there,  it  is  clear  that  she  has  in  fact 
acquired  an  independent  Grerman  home.  What  the  rule  in  effect 
lays  down  is  that  there  is  a  distinct  difference,  in  the  point  imder 
consideration,  between  a  home  and  a  domicil,  and  that  though 
an  infant  or  a  wife  may  sometimes  in  fact,  as  in  the  cases  sup- 
posed, acquire  a  home,  neither  of  them  can  acquire  an  indepen- 
dent domicil. 

(1)  Minor,  —  It  is  certain  that,  as  a  general  rule,  no  one  can, 
during  his  minority  acquire  a  domicil  for  himself.^ 

It  has,  however,  been  suggested^  that  a  man,  though  a  minor, 

»  Dolphin  V.  Rabins,  1869, 29  L.  J.  (P.  &  M.)  11  ;  7  H.  L.  C.  390. 

>  SomervUle  y.  SomeroilU,  1801,  5  Yes.  749  a,  787,  jadgment  of  Arden,  M.  R. 
The  case  of  a  female  infant  who  changes  her  domicil  on  marriage,  as  where  an 
Englishwoman  of  eighteen  marries  a  domiciled  Frenchman^  may  perhaps  be 
held  to  afford  a  verbal  exception  to  this  Role.  This  is  not  a  real  exception. 
The  change  is  not  affected  by  the  infant's  act,  bat  by  a  consequence  attached 
by  law  to  the  status  arising  from  her  act. 

'  Somerville  y.  Someruille,  1801,  5  Yes.  749  a,  787,  judgment  of  Arden,  M.  R. 
Conf .  Urquhart  v.  BtUterfield,  1887,  37  Ch.  D.  (C.  A.)  346,  383,  384,  judgment 
of  Lindley,  L.  J.,  pp.  384,  385,  judgment  of  Lopes,  L.  J.  ;  Jacobs,  Law  of 
Domicil,  s.  229. 

^  See  Savigny,  Guthrie's  transL,  2nd  ed.,  s.  353,  p.  100,  and  compare  Wesi^ 
lake,  1st  ed.,  s.  37,  with  Westlake,  3rd  ed.,  p.  300,  s.  249.  See,  also,  Stqtkent 
V.  McFarland,  1845,  8  Ir.  Rep.  444. 
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may  possibly  acquire  a  domicil  for  himself  by  marriage,  or  by  set- 
ting up  an  independent  household.  The  reason  for  this  suggested 
exception  to  the  general  rule  is  that  a  married  minor  must  be 
treated  as  sui  juris  in  respect  of  domicil,  since  on  his  marriage 
he  actually  founds  an  establishment  separate  from  the  parental 
home.  This  reason  must,  if  valid,  extend  to  all  cases  in  which  a 
minor  in  fact  acquires  an  independent  domicil,  and  it  is  not  satis- 
factory. It  involves  some  confusion  between  domicil  and  resi- 
dence,^ and  derives  no  support  from  the  view  taken  by  English 
law  as  to  an  infant's  liability  on  his  contracts,  which  is  in  no  way 
affected  by  his  marriage.  •  The  reasoning,  therefore,  by  which  the 
suggested  exception  is  supported  may  be  held  unsound,  and  the 
existence  of  the  exception  itself  be  deemed  open  to  the  gravest 
doubt. 

(2)  Married  Woman.  —  Though  a  wife  may  acquire  a  home  for 
herself,  she  can  under  no  circumstances  have  any  other  domicil 
or  legal  home  than  that  of  her  husband.^ 

Sub-Rule.  —  Where  there  is  no  person  capable  of 
changing  a  minor's  domicile  he  retains,  until  the  termina- 
tion of  his  minority,  the  last  domicil  which  he  has  received.' 

ninstratioii. 

Z)  is  a  minor,  who  at  the  death  of  his  father  has  an  English 
domiciL  His  mother  is  dead,  and  he  has  no  guardian.  D  can- 
not change  his  own  domicil,  there  is  no  person  capable  of  chang- 
ing it.     D  therefore  retains  his  English  domicil. 

Rule  11.  —  The  last  domicil  which  a  person  receives 
whilst  he  is  a  dependent  person  continues,  on  his  becoming 
an  independent  person,  unchanged  until  it  is  changed  by 
his  own  act. 

Comment 

This  is  an  obvious  result  of  Rule  4.^    It  applies  to  the  case, 

'  See  p.  80,  ante. 

*  Warrender  ▼.  Wamnder,  1836,  2  CL  &  F.  488 ,  Ldphm  v.  Ruhim,  1869, 
7  H.  L.  C.  300 ;  29  L.  J.  (P.  &  M.)  11 ;  YelverUm  ▼.  Yelverton,  1869, 1  Sw.  ^ 
Tr.  674 ;  29  L.  J.  (P.  &  M.)  84. 

*  See  Rales  4-10,  pp.  98-128,  anU. 

*  See  p.  98,  ante. 
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first,  of  a  person  who  attains  his  majority,  and  secondly,  of  a  wife 
whose  coverture  is  determined  either  by  death  or  by  divorce. 

Sub-Rule  1.  —  A  person  on  attaining  his  majority 
retains  the  last  domicil  which  he  had  during  his  minority 
until  he  changes  it.^ 

ninstratloii. 

D  is  the  son  of  M^  a  domiciled  Englishman.  While  2)  is  a 
minor,  M  emigrates  to  America.  D  thereupon  acquires  an 
American  domicil.  When  D  attains  his  majority,  M  is  still 
domiciled  in  America.  D  retains  his  American  domicil  imtil 
by  his  own  act  he  either  resumes  his  English  domicil,  or  ac- 
quires a  new,  e.  ^.,  a  French  domicil. 

Sub-Rule  2.  —  A  widow  retains  her  late  husband's  last 
domicil  until  she  changes  it.^ 

niastratioiis. 

1.  2),  a  woman  whose  domicil  of  origin  is  English  is  married 
to  a  German  domiciled  in  Prussia.  Her  husband  dies.  D  con- 
tinues living  in  Prussia.     D  retains  her  Prussian  domicil. 

2.  2),  after  the  death  of  her  German  husband,  leaves  Prussia 
to  travel,  without  any  intention  of  returning  to  Prussia.  D 
resumes  her  English  domicil  of  origin. 

3.  Z),  after  the  death  of  her  German  husband,  settles  in  France 
with  the  intention  of  residing  there  permanently.  D  acquires  a 
French  domicU. 

4.  Z>,  after  the  death  of  her  German  husband,  marries  at  Ber- 
lin an  American  domiciled  at  New  York.  D  acquires  a  domicil 
at  New  York. 

Sub-Rule  3.  —  A  divorced  woman  retains  the  domicil 
which  she  had  immediately  before^  or  at  the  moment  of 
divorce,  until  she  changes  it. 

^  A  possible  question  may  be  raised  as  to  domicil  of  an  infant  widow. 
Probably  it  remains  that  of  her  husband,  and  cannot  be  changed  (except  in 
consequence  of  re-marriage)  till  she  comes  of  age. 

'  See  Sicry^  s.  46,  citing  Dig,  Lib.  50,  tit.  1, 1.  38,  s.  3 ;  Gout  v.  Zimmer* 
jnann,  1847,  5  Notes  of  Caaes,  440,  455  ;  JacobSf  Law  of  Domicile  s.  222. 
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Ciommeiit 


The  position  of  a  divorced  woman  is  for  the  present  purpose 
the  same  as  that  of  a  widow. 


ni.    ASCBBTAINMBNT    OF   DoMICIL.^ 

Domicil — ffow  Ascertained. 

Rule  12.  —  The  domicil  of  a  person  can  always  be 
ascertained  by  means  of  either 

(1)  a  legal  presumption ;  or 

(2)  the  known  facts  of  the  ease. 

Conunent 

Even  on  the  assmnption  that  every  one  has  at  all  times  a  domi- 
cile there  may  often  (if  the  thing  be  considered  without  reference 
to  rules  of  law)  be  a  difficulty  in  determining  where  a  given  per- 
son, 2),  had  his  home  or  domicil  at  a  particular  moment.  The 
difficulty  may  arise  from  ignorance  of  the  events  of  D's  life,  or 
from  the  circumstance  that  the  facts  which  are  known  to  us  leave 
it  an  open  question  whether  D  was  at  a  given  moment  (say  at  the 
date  of  his  death)  domiciled  in  England  or  in  Scotland.  Under 
such  circumstances,  an  inquirer  who  had  no  other  object  than  the 
investigation  of  truth,  and  who  was  neither  aided  nor  trammelled 
by  legal  rules,  would,  if  he  tried  to  ascertain  where  D  was  domi- 
ciled at  the  date  of  his  death,  be  forced  to  acquiesce  in  the  merely 
negative  conclusion  that  2>'s  domicil  at  that  date  could  not  be 
ascertained.  To  this  negative  result  the  Courts,  from  obvious 
motives  of  convenience,  refuse  to  come,^  and  will  always,  however 
slight  or  inconclusive  in  itself  may  be  the  character  of  the  evi- 
dence placed  before  them,  determine  in  what  country  D  was  at  a 
given  moment  domicUed. 

This  result  is  obtained  partly  by  the  use  of  certain  legal  pre- 
sumptions,' partly,  where  the  claims  of  each  of  two  places  to  be 
Z>'s  domicil  are  on  the  known  facts  of  the  case  all  but  equally 

^  The  criteria  or  proofs  of  domicil  are  most  fully  investigated,  PhUlimore, 
as.  211-361. 

*  Contrast  this  with  the  absence  of  any  legal  presumption  as  to  the  mo- 
ment at  which  a  death  takes  place.  In  re  Phene*8  Trusts,  1870,  L.  R.  5  Ch. 
139  ;  In  re  Walker,  1871,  L.  R.  7  Ch.  120  ;  Mason  v.  Masm,  1  Mer.  308. 

*  See  Rules  13, 14,  pp.  132, 133,  post. 
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balanced,  by  allowing  the  very  slightest  circumstance  ^  to  turn  the 
scale  decisively  in  favour  of  the  one  rather  than  of  the  other.^ 
Hence  (though  the  fact  is  not  always  realised  by  writers  on  domi- 
cil)  the  process  by  which  a  person's  domicil  is  determined  by  the 
Courts  has  a  somewhat  artificial  character. 

Legal  Presumptions. 

Rule  13.  —  A  person's  presence  in  a  country  is  pre- 
sumptive evidence  of  domicil. 

Comment 

"  A  person's  being  in  a  place  is  prima  fade  evidence  of  his 
^^  being  domiciled  there,  and  it  lies  on  those  who  say  otherwise 
"  to  rebut  this  presumption."  *  *'  The  actual  place  where  [a  man] 
*'  is,  is  prima  fade  to  a  great  many  given  purposes,  his  domicil."  * 
Hence  the  importance  often  attached  in  questions  of  domicil  to 
the  place  of  birth  and  to  the  place  of  death. 

Place  of  birth.  —  The  place  of  a  man's  birth  has  in  itself  no 
necessary  connection  with  the  place  of  his  domicil,  for  though  D 
be  bom  in  England,  yet  if  D's  father  is  then  domiciled  in  France, 
D's  domicil  of  origin  is  not  English  but  French.^  If,  however, 
nothing  be  known  about  2>'s  domicil  except  the  fact  of  his  birth 
in  England,  this  fact  is  ground  for  a  presumption  that  2>'s  domi- 
cil at  the  moment  of  his  birth,  and  therefore  2>'8  domicil  of  origin, 
was  English. 

It  is,  of  course,  on  this  ground  that  a  foundling,^  of  whom 
nothing  is  known  but  the  fact  of  his  being  found  within  the 
limits  of  a  particular  country,  e,  ^.,  England,  acquires  a  domicil 
of  origin  in  that  country. 

Place  of  death.  —  The  place  of  a  person's  death  in  no  way  of 
itself  affects  his  domicil,  but  the  fact  that  he  was  present  in  a 
particular  country  at  the  moment  of  his  death  is,  in  the  absence 
of  any  proof  to  the  contrary,  ground  for  a  presumption  of  his 
being  then  domiciled  in  that  country. 

^^  A  man  [it  has  been  said]  ^  is  prima  facie  domiciled  at  the 

^  See  Rules  15-lS,  post, 

>  Compare  In  re  Patience,  1886,  29  Ch.  D.  976 ;  Bradford  v.  Young,  1885» 
29  Ch.  D.  (C.  A.)  617  ;  Craignish  t.  Hewitt,  [1892]  3  Ch.  (C.  A.)  180. 

*  Bruce  v.  Bruce,  1790,  2  B  &  P.  229,  231,  per  Lord  ThurUno. 

^  Bempde  y.  Johnstone,  1796,  3  Yes.  Jun.  19i3,  301,  per  Loughborough,  C. 

*  See  Rule  6,  p.  101,  ante. 

*  Ibid. 

^  In  an  American  case,  Ouier  t.  (yDanid,  1  Binney's  Bep.  349,  note.    See 
PhiUimore,  s.  235. 
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*^  place  where  he  is  resident  at  the  time  of  his  death ;  and  it  is 
^  incumbent  on  those  who  deny  it  to  repel  the  presumption  of  law, 
**  which  may  be  done  in  several  ways.  It  may  be  shown  that  [D] 
^  was  there  as  a  traveller,  or  on  some  particular  business,- or  on  a 
**  visit,  or  for  the  sake  of  health ;  any  of  which  circumstances  will 
^  remove  the  impression  that  he  was  domiciled  at  the  place  of  his 
"  death." 

The  principle  here  laid  down  is  sound.  Where,  indeed,  there 
is  a  balance  of  evidence  between  the  claims  of  two  possible  domi- 
cils,  the  place  of  a  man's  death  is  irrelevant.  For  ^'  there  is  not  a 
*^  single  dictum,  from  which  it  can  be  supposed  that  the  place 
^*  of  the  death  in  such  a  case  as  that  shall  make  any  difference. 
*^  Many  cases  are  cited  in  Denisart  to  show,  that  the  death  can 
**  have  no  effect ;  and  not  one,  that  that  circumstance  decides  be- 
^*  tween  two  domicils ;  "  ^  but  if  nothing  which  throws  light  on  a 
man's  domicil  be  known,  then  his  death  at  a  place  is  important,  as 
giving  rise  to  the  application  of  the  general  principle  that  the 
place  where  a  person  is  must,  in  the  absence  of  counter  evidence, 
be  assumed  to  be  his  domicil. 

Rule  14.*  —  When  a  person  is  known  to  have  had  a 
domicil  in  a  given  country  he  is  presumed,  in  absence  of 
proof  of  a  chimge,  to  retain  such  domicil. 

Dliistratloii. 

D  is  proved  to  have  been  domiciled  in  Scotland  in  1870.  If 
in  1879  it  be  alleged  that  I^s  domicil  is  not  Scotch,  the  person 
who  makes  this  iJlegation  must  prove  it.  2>'s  domicil  in  Scot- 
land, that  is  to  say,  is  presumed  to  continue  until  a  change  is 
proved.' 

Facta  which  are  Evidence  of  Domicil. 
RuLB  15.  —  Any  circumstance  may  be  evidence  of  domi- 

1  SamervOU  v.  SamervUle,  1801,  6  Veaey,  749  a,  788,  per  Arden,  M.  R.  See 
also^  Johnstone  v.  BeatHe,  1843,  10  CI.  &  F.  42  ;  Craigie  v.  Lewin,  1843,  3 
Cnrt.  435. 

•  See  Munro  v.  Mwiro,  1840,  7  Cl.  &  F.  842,  891 ;  Aikman  ▼.  Aihnan,  1861, 
3  Macq.  854,  877  ;  Douglas  v.  Douglas,  1871,  L.  R.  12  Eq.  617,  642,  643. 

*  This  principle  of  evidence  must  be  carefully  distinguished  from  the  legal 
roles  that  every  one  retains  his  domicil  of  origin  until  another  domicil  is 
acquired,  and  resumes  it  whenever  an  acquired  domicil  is  simply  abandoned 
(see  Rule  8,  p.  114,  ante).  These  are  simply  conventional  rules  of  law,  resorted 
to  in  order  to  maintain  the  general  principle  that  no  person  can  be  without  a 
domicil  (see  Rule  2,  p.  94,  ante)  ;  compare  Tn  re  Patience,  1885,  29  Ch.  D.  976, 
and  Bradford  v.  Young,  1885,  29  Ch.  D.  (C.  A.)  617. 
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cil  which  is  evidence  either  of  a  person's  residence  {fao 
tum\  or  of  his  intention  to  reside  permanently  {animus) j 
within  a  particular  country. 

Comment 

As  domicil  consists  of,  or  is  constituted  by,  residence  and  the 
due  animus  manendi^  any  fact  from  which  it  may  be  inferred 
either  that  D  ^^  resides/'  or  has  the  ^^  intention  of  indefinite  resi- 
dence," within  a  particular  country  is,  as  far  as  it  goes,  evidence 
that  D  is  domiciled  there. 

^^  There  is,"  it  has  been  said,  ^^  no  act,  no  circumstance  in  a 
^^  man's  life,  however  trivial  it  may  be  in  itself,  which  ought  to  be 
^^left  out  of  consideration  in  trying  the  question  whether  there 
^^was  an  intention  to  change  the  domicil.  A  trivial  act  might 
^^  possibly  be  of  more  weight  with  regard  to  determining  this  ques- 
*^  tion  than  an  act  which  was  of  more  importance  to  a  man  in  his 
*^  lifetime,"  ^  and  the  cases  with  regard  to  disputed  domicil  bear 
out  this  dictum. 

There  is  no  transaction  in  the  course  of  a  person's  life  which 
the  Courts  have  not  admitted  (for  whatever  it  is  worth)  in  evi- 
dence of  his  domicil.^  Hence  presence  in  a  place,^  time  of  resi- 
dence,^ the  mere  absence  of  proof  that  a  domicil  once  acquired 
has  been  changed,^  the  purchase  of  land,^  the  mode  of  dealing 
with  a  household  establishment,^  the  taking  of  lodgings,^  the 
buying  of  a  burial  place,^  the  deposit  of  plate  and  valuables,^^  the 

1  Drevon  v.  Drevan,  1864,  34  L.  J.  (Ch.)  129,  133 ;  per  KindenUy,  V.  C. 
For  the  difPerent  inferences  as  to  domicil  deducible  from  the  same  facts,  com- 
pare the  judgment  of  the  Court  of  Appeal  in  Bradford  v.  Young^  1885,  29  Ch. 
D.  (C.  A.)  617,  with  the  judgment  of  Pearson,  J.,  in  the  Court  below,  1884,  26 
Ch.  D.  666. 

'  See  especially,  Drevon  ▼.  Drewm,  1864,  34  L.  J.  (Ch.)  129  ;  Hoskins  y. 
Matthem,  1866,  26  L.  J.  (Ch.)  689 ;  8  De  G.  M.  &  G.  13 ;  AUchison  v.  Dixon, 
1870,  L.  R.  10  £q.  689 ;  Douglas  t.  Douglas,  1871,  L.  R.  12  £q.  617  ;  Hodgson 
V.  De  Beauchesne,  1868, 12  Moore  P.  C.  285  ;  /f»  «  Patience,  1886,  29  Ch.  D. 
976  ;  Bradford  v.  Yirnng,  1886,  29  Ch.  D.  (C.  A.)  617. 

Bruce  v.  Bruce,  1790,  2  B.  &  P.  229  ;  Bempde  ▼.  Johnstone,  1796,  3  Vesey, 
198. 

The  Harmony,  1800,  2  C.  Rob.  322. 

Munro  v.  Munro,  1840,  7  CI.  &  F.  842,  891. 

In  re  CapdevieUe,  1864,  33  L.  J.  (Ex.)  306  ;  2  H.  &  C.  965. 

SomervUU  y.  SomervilU,  1801,  6  Vesey,  749  a. 

Craigie  y.  Letoin,  1843,  3  Curt.  436. 

In  re  CapdevieUe,  1864,  33  L.  J.  (Ex.)  306 ;  2  H.  &  C.  965. 
10  Curling  y.  Thornton,  1823,  2  Add.  6, 18  ;  Hodgson  y.  De  Beaucheane,  1858, 
12  Moore  P.  C.  285. 
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exercise  of  political  rights,^  the  way  of  spelling  a  Christian  name,^ 
oral  or  written  expressions^  of  intention  to  make  a  home  in  a 
particular  place,  or  from  which  such  an  intention,  or  the  absence 
of  it,  may  be  inferred,  have  all  been  deemed  matters  worth  con- 
sideration in  determining  the  question  of  a  person's  domicil. 

While,  however,  it  is  true  that  there  is  no  circumstance  in  a 
man's  life  which  may  not  be  used  as  evidence  of  domicil,  it  is 
also  true  thafc  there  are  two  classes  of  facts,  viz.,  first,  ^^  expres- 
sions of  intention,"  and  secondly,  ^^  residence,"  which  are  entitled 
to  special  weight,  as  evidence  of  the  matter  ^  which,  in  questions 
of  domicil,  it  is  generally  most  difficult  to  establish,  viz.,  the 
existence  of  the  necessary  animus  manendi^  and  that  certain 
rules,  though  of  a  very  general  character,  may  be  laid  down  as  to 
the  effect  of  such  facts  in  proving  the  existence  of  such  intention.^ 

Rule  16. — Expressions  of  intention  to  reside  perma- 
nently in  a  country  are  evidence  of  such  an  intention^  and 
in  BO  far  evidence  of  domicil.^ 

Comment  and  Dlostration. 

A  person's  intention  with  regard  to  residence  may  be  inferred 
from  his  expressions  on  the  subject.  These  expressions  may  be 
direct,  as  where  2)  says  or  writes  that  it  is  his  purpose  to  settle  in 
Scotland.  They  may  be  indirect,  as  where  2),  by  his  acts,  e.  ^., 
the  purchase  of  a  biunal  ground  at  Edinburgh,  intimates  an  in- 
tention of  acquiring  or  keeping  a  Scotch  home. 

2>,  an  English  peer,  who  had  lived  for  some  time  in  France, 
expressed  in  a  letter  a  deliberate  intention  of  never  returning  to 
England.  He  also  accepted  the  jurisdiction  of  a  French  Court, 
on  the  ground,  expressed  in  a  letter  to  his  attorney,  of  his  being 
bona  fide  domiciled  in  France,  and  added,  ^^  I  have  no  domicil  in 
"  England  or  any  other  country  excepting  the  one  [France]  from 

1  Brund  Y.  Brunei,  1871,  L.  R.  12  £q.  2d8. 

«  Udny  T.  Udny,  1869,  L.  R.  1  So.  App.  441 ;  BeU  v.  Kennedy,  1869,  L.  R. 
1  Sc.  App.  307  ;  Doucet  v.  Oeoghegan,  1878,  9  Ch.  D.  (C.  A.)  441. 

*  No  special  rales  can  be  given  as  to  the  evidence  of  a  person's  residence 
in  a  particnlar  place.  Residence  is  a  physical  fact,  to  be  proved  in  the  same 
way  as  any  other  physical  fact,  e.  ^.,  the  commission  of  an  assault.  The  mode, 
therefore,  in  which  the  fact  is  to  be  proved  calls  for  no  special  notice  in  this 
work. 

*  See  Rales  16-18,  post 

«  See  HamOtan  v.  DaUas,  1875, 1  Ch.  D.  257 ;  Udny  y.  Udny,  1869,  L.  R. 
1  Sc  App.  441 ;  BeU  V.  Kennedy,  1869,  L.  R.  1  S.  C.  App.  307. 
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*^  which  I  now  write."  ^  These  expressions,  combined  with  other 
circumstances,  were,  after  2>'s  death,  held  to  prove  that  he  was 
in  fact  domiciled  in  France. 

Direct  expressions,  however,  of  intention  may  be  worth  little  as 
evidence.^  The  person  who  uses  them  may  not  know  what  con- 
stitutes a  domicil.  He  may  call  ft  place  his  home,  simply  because 
he  often  lives  there.  He  may  wish  to  be,  or  to  appear,  domiciled 
in  one  country,  while  in  fact  residing  permanently  and  intending 
so  to  reside,  i.  e.,  being  domiciled,  in  another.  A  direct  state- 
ment, in  short,  that  D  considers  himself  domiciled,  or  to  have 
his  home  in  France,  though  it  may  sometimes  be  important,  may 
often  carry  little  weight.  This  remark  specially  applies  to  the 
description  which  a  person  gives  of  himself  in  formal  documents, 
as,  e.  jr.,  "  D  residing  in  France."  ^ 

A  person's  purpose  may  be  more  certainly  inferred  from  his 
acts  than  from  his  language.  Thus  the  fact  that  D  keeps  up  a 
large  establishment  in  England,^  that  he  occupies  a  particular 
kind  of  house,^  that  he  deposits  his  plate  and  valuables  there,^ 
and  a  hundred  other  circumstances,  may  be  indicative  of  a  pur- 
pose to  live  permanently  in  England,  and,  therefore,  be  evidence 
of  his  having  an  English  domicil. 

Rule  17. — Residence  in  a  country  is  jortma /acie  evi- 
dence of  the  intention  to  reside  there  permanently  {animus 
manendi)j  and  in  so  far  evidence  of  domicil.^ 

Comment 

^'  Residence,"  though  not  the  same  as  domicil,  is  not  only  one 
of  the  elements  which  go  to  make  up  domicil,  but  is  also  in  many 
cases  the  main  evidence  for  the  existence  of  the  other  element 
which  constitutes  domicil,  viz.,  the  animiis  manendi,  '^  Residence 
*'*'  alone  has  no  effect  per  «e,  though  it  may  be  most  important,  as 
^^  a  ground  from  which  to  infer  intention."  ^    But  the  effect  of 

1  HamiUon  v.  Dallas,  1875, 1  Ch.  D.  267,  269. 

s  See  Doucet  v.  Geoghegan,  1878,  9  Ch.  D.  (C.  A.)  441. 

•  AUamey-General  v.  Kent,  1862,  31  L.  J.  (£x.)  391 ;  1  H.  &  C.  12  ;  Han^ 
iUan  y.  DaUas,  1876, 1  Ch.  D.  267  ;  Udny  v.  Udny,  1869,  L.  R.  1  So.  App.  441. 

«  Somerville  v.  SamermUe,  1801,  6  Yeaej,  749  a;  FoHm  v.  Forbes,  1854,  23 
L.  J.  (Ch.)  724  ;  Kay,  341. 

«  Craigie  ▼.  Lewin,  1843,  3  Cart.  435. 

«  Curling  v.  Thornton,  1823,  2  Add.  19. 

'  Munro  ▼.  Munro,  1840,  7  CI.  &  F.  842 ;  The  Harmony,  1800,  2  C.  Rob. 
322.  Compare  In  re  Patience,  1886,  29  Ch.  D.  976,  and  Bradford  v.  Young^ 
1885,  29  Ch.  D.  (C.  A.)  617. 

«  Munro  v.  Munro,  1840, 7  CI.  &  F.  842, 877,  per  Cottenham,  C. 
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residence  as  evidence  depends  both  on  the  time  and  on  the  niode 
of  residence. 

Time.  —  Time  or  length  of  residence  does  not  of  itself  consti- 
tate  domicil.^  An  ambassador,  for  example,  might  reside  thirty 
years  in  the  country  of  the  Court  to  which  he  is  sent,  without 
acquiring  a  domicil  in  a  foreign  country.  Nor  does  the  law  of 
£ngland,  like  some  other  systems,  prescribe  a  definite  length  of 
residence,  e.  g.^  ten  years,  after  which  a  person  shall  be  assumed 
to  have  acquired  a  domicil  in  a  particular  country.  On  the  other 
hand,  no  length  of  time  is  necessary  for  the  acquisition  of  a  home 
or  domiciL  D  emigrates  to  America,  with  the  intention  of  set- 
tling there,  and  actually  begins  his  residence  there  ;  he  forthwith 
acquires  an  American  domicil.  But  time,  which  is  not  an  element 
of  domicil,  is  the  most  important  evidence  of  domicil ;  a  residence, 
that  is  to  say,  by  D  for  thirty  years  in  England  is  strong  evi- 
dence of  his  purpose  to  reside  there,  and  therefore  of  his  having 
an  English  domicil.  This  is  the  sense  in  which  the  following 
well-known  passage  is  to  be  understood :  — 

^  Time  is  the  grand  ingredient  in  constituting  domicil.  I  think 
*^that  hardly  enough  is  attributed  to  its  effects  ;  ^  in  most  cases 
*^  it  is  unavoidably  conclusive ;  it  is  not  unf requently  said,  that  if 
*^  a  person  comes  only  for  a  special  purpose,  that  shall  not  fix  a 
^^  domicil.  That  is  not  to  be  taken  in  an  unqualified  latitude,  and 
*^  without  some  respect  had  to  the  time  which  such  a  purpose  may 
or  shall  occupy;  for  if  the  purpose  be  of  a  nature  that  may 
probably^  or  does  actually  detain  the  person  for  a  great  length 
*^  of  time,  I  cannot  but  think  that  a  general  residence  might  grow 
upon  the  special  purpose.  A  special  purpose  may  lead  a  man  to 
a  country,  where  it  shall  detain  him  the  whole  of  his  life.  A 
^  man  comes  here  to  follow  a  lawsuit ;  it  may  happen,  and  indeed 
*^  is  often  used  as  a  ground  of  vulgar  and  unfounded  reproach  (un- 
founded as  matter  of  just  reproach  though  the  fact  may  be  true) 
on  the  laws  of  this  country,  that  it  may  last  as  long  as  himself. 
...  I  cannot  but  think  that  against  such  a  long  residence,  the 
plea  of  an  original  special  purpose  could  not  be  averred ;  it  must 
be  inferred,  in  such  a  case,  that  other  purposes  forced  themselves 
upon  him  and  mixed  themselves  with  his  original  design,  and  im- 
pressed upon  him  the  character  of  the  country  where  he  resided. 
Suppose  a  man  comes  into  a  belligerent  country  at  or  before  the 
beginning  of  a  war ;  it  is  certainly  reasonable  not  to  bind  him 
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1  In  re  Patience,  1885,  29  Ch.  D.  976  ;  Bradford  v.  Young,  1885,  29  Ch.  D. 
(C.  A.)  p.  617. 
*  Le^BB  evidence  of  domicil. 
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^^  too  soon  to  an  acquired  character,  and  to  allo^v  him  a  fair  time 
^^to  disengage  himself;  but  if  he  continues  to  reside  during  a 
^^good  part  of  the  war,  contributing,  by  payment  of  taxes,  and 
^^  other  means,  to  the  strength  of  that  country,  I  am  of  opinion 
'^that  he  could  not  plead  his  special  purpose  with  any  effect 
"  against  the  rights  of  hostility."  ^ 

The  effect  of  time  must  not  be  exaggerated.  It  is  weighty  as 
evidence,  but  it  is  not  more  than  evidence  of  domicil.^ 

Mode.  —  The  effect  of  residence  in  a  country  as  evidence  of  a 
man's  intention  to  continue  residing  there  depends,  to  a  great 
extent,  on  the  manner  of  his  residence. 

If  D  not  only  lives  in  France  but  buys  land  there,  and  makes 
that  country  the  home  of  his  wife  and  family,  there  is  clearly  far 
more  reason  for  inferring  a  purpose  of  residence  on  his  part,  than 
if  he  has  merely  taken  lodgings  in  Paris,  and  lives  there  alone. 

The  presence,  indeed,  of  a  man's  wife  and  family  is  sometimes 
spoken  of  as  decisive,^  which  it  certainly  is  not ;  but  this  and  va- 
rious less  important  facts,  such  as  the  place  where  a  man  educates 
his  children^  or  exercises  his  political  rights,^  indicate,  though 
they  do  not  prove,  a  fixed  residence,  and  thus  go  to  make  up  the 
evidence  for  domicil. 

Rule  18.  —  Residence  in  a  country  is  not  even  prima 
fade  evidence  of  domicile  when  the  nature  of  the  residence 
either  is  inconsistent  with,  or  rebuts  the  presumption  of,  an 
intention  to  reside  there  permanently  {animua  manendi)} 
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Gonunent  and  Dlnstrations. 

If  D  resides  in  France,  this  residence  i&  prima  facie  evidence 
of  his  intending  to  reside  there,  and,  therefore,  of  his  having  a 

^  The  Harmony,  1800,  2  C.  Rob.  322,  324,  325,  per  Sir  W.  ScoU.  It  should 
be  noticed  that  this  passage  refers  to  what  is  known  as  a  "  commercial  domi- 
cil "  during  the  period  of  war,  and  that  time  is  of  much  more  consequence  in 
determining  the  ezbtence  of  such  a  domicil  than  in  determining  the  existence 
of  a  domicil  properly  so-called.  See  App.,  Note  4,  Commercial  domicil  m 
time  of  war, 

«  See  Cockrdl  v.  Cockrdl,  1866,  25  L.  J.  (Ch.)  730,  732,  judgment  of  Kin- 
dersley,  Y.  C;  Inre  Oroue,  1888,  40  Ch.  D.  216,  226,  judgment  of  Stirling,  J. 

*  Douglas  ▼.  Douglas,  1871,  L.  R.  12  £q.  617  ;  Forbes  v.  Forbes,  1854, 
Kay,  341. 

*  Haldane  v.  EcJcford,  1869,  L.  R.  8  Eq.  631. 
«  Brunei  v.  Brunei,  1871,  L.  R.  12  Eq.  297. 

«  See  Jopp  V.  Wood,  1865,  4  De  G.  J.  &  S.  616 ;  34  L.  J.  (Ch.)  212 ; 
Hodgson  t.  De  Beauchesne,  1858,  12  Moore  P.  C.  285,  329,  330  ;  UrqiAwrt  y. 
Butterjield,  1887,  37  Ch.  D.  (C.  A.)  357. 
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French  domicil ;  so,  further,  if  2),  Tivho  has  been  a  domiciled  Eng- 
lishman, takes  up  his  residence  in  France,  the  fact  of  his  dwelling 
in  France  gives,  especially  if  he  lives  there  for  a  long  time,  a 
prima  facie  reason  for  believing  that  he  intends  to  make  France 
his  home,  and,  therefore,  intends  to  acquire,  and  has  acquired,  a 
French  domiciL  But  if  2),  having  been  a  domiciled  Englishman, 
resides  in  France  under  circumstances  which  preclude  the  possi- 
bility of  the  residence  being  the  result  of  any  purpose  on  his  part 
to  reside  permanently  in  France  (as,  for  example,  if  2)  is  an  Eng- 
lish prisoner  of  war,  kept  captive  in  France),  or  which  make  it  at 
any  rate  probable  that  D  means  to  retain  his  English  domicil  (as 
where  D  lives  at  Paris  as  an  English  ambassador  to  the  French 
Court),  then  2>'s  residence  is  no  proof  whatever  of  his  intention  to 
reside  in  France  as  his  home,  and  he  may  be  presumed  to  retain 
his  English  domicil. 

The  law  on  this  point  has  been  laid  down  authoritatively. 

^  We  think  that  length  of  residence,  according  to  its  time  and 
^^  circumstances,  raises  the  presumption  of  intention  to  acquire 
**  domicil.    The  residence  may  be  such,  so  long,  and  so  continuous, 

as  to  raise  a  presumption  nearly,  if  not  quite,  amounting  to  a 
prcesumptio  juris  et  dejure;  a  presumption  not  to  be  rebutted 

by  declarations  of  intention,  or  otherwise  than  by  actual  removal. 
**  Such  was  the  case  of  Stanley  v.  Bemes}  The  foundation  of 
*^that  decision,  in  this  respect,  was,  that  a  Portuguese  domicil 
^^  had  been  acquired  by  previous  residence  and  acts,  and  that  mere 
**  declarations  of  intention  to  return  could  not  be  sufficient  to 
^^  prove  an  intention  not  to  acquire  a  Portuguese  domicil. 

*^  In  short,  length  of  residence  per  se  raises  a  presumption  of 
^^  intention  to  abandon  a  former  domicil,  but  a  presumption  which 
^^  may,  according  to  circumstances,  be  rebutted. 

^  It  would  be  a  dangerous  doctrine  to  hold  that  mere  residence, 
^^  apart  from  the  consideration  of  circumstances,  constitutes  a 
^^  change  of  domicil.  A  question  which  no  one  could  settle  would 
^^  immediately  arise,  namely,  what  length  of  residence  should  pi*o- 
*^  duce  such  consequence.  It  is  evident  that  time  alone  cannot  be 
*^  the  only  criterion.  There  are  many  cases  in  which  a  very  short 
**  residence  would  constitute  domicil,  as  in  the  case  of  an  emi- 
^^  grant,  who,  having  wound  up  all  his  affairs  in  the  country  of  his 
*^  origin,  departs  with  his  wife  and  family  to  a  foreign  land  and 
^^  settles  there.  In  a  case  like  that,  a  residence  for  a  very  brief 
^^  period  would  work  a  change  of  domicil. 

^^  Take  a  contrary  case,  where  a  man,  for  business  or  pleasure, 

1  1831, 3  Hagg.  £oc.  373. 
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^^  or  mere  love  of  change,  is  long  resident  abroad,  occasionally  re- 
« turning  to  the  country  of  his  origin,  and  maintaining  aU  his 
*^ natural  connections  with  that  country:  the  time  of  residence 
^'  would  not  to  the  same  extent,  or  in  the  same  degree,  be  proof 
'^  of  a  change  of  domicil. 

*'  We  concur,  therefore,  in  the  doctrine  held  in  many  previous 
^'  cases,  that  to  constitute  a  change  of  domicil,  there  must  be  resi- 
^^  dence,  and  also  an  intention  to  change. 

With  respect  to  the  evidence  necessary  to  establish  the  inten- 
tion, it  is  impossible  to  lay  down  any  positive  rule.  Courts  of 
^'  justice  must  necessarily  draw  their  conclusions  from  all  the  cir- 
^^  cumstances  of  each  case ;  and  each  case  must  vary  in  its  circum- 
^'  stances ;  and,  moreover,  in  one,  a  fact  may  be  of  the  greatest 
^^  importance,  but  in  another,  the  same  fact  may  be  so  qualified 
"  as  to  be  of  little  weight."  ^ 

Domicil  of  particular  classes  of  persons.  —  The  principle  laid 
down  in  the  passages  cited  explains,  without  recourse  to  any 
special  rule  of  law,  the  position  of  most  of  the  persons  supposed 
to  have  a,  soH^alled,  necessaiy  domiciL^ 

These  persons  are  :  — 

1.  Prisoners; 

2.  Convicts  ; 

8.  JEocUes  or  refugees  ; 

4.  Lunatics; 

6.  Invalids  residing  abroad  on  account  of  heal  A  ; 

6.  Officials  generally  ; 

7.  Ambassadors; 

8.  Consuls; 

9.  Persons  in  military  or  naval  service; 

10.  Persons  in  Indian  service  ; 

11.  Servants; 

1  Hodgson  v.  De  Beauchesne,  1858, 12  Moore  P.  C.  285,  329,  390,  per  Cu- 
riam.  Compare /(^  y.  Wood,  1865,  4  De  G.  J.  &  S.  616,  621,622,  per  Turner, 
L.J. 

'  <<  A  neoessarj  domicil ''  is  in  strictness  a  domicil  not  determined  by  the 
porpose  or  choice  of  the  party,  but  by  the  direct  operation  of  some  role  of  law  ; 
such,  for  example,  is  the  domicil  of  a  wife  or  of  a  minor. 

The  term,  however,  *'  necessary  domicil,"  is  sometimes  applied  to  the  case 
of  persons  such  as  prisoners  and  ambassadors.  This  application  of  the  term 
is  erroneous.  The  peculiarity  (if  any)  in  the  position  of  such  persons  consists 
in  the  fact  that  their  residence  in  a  particular  country  either  cannot  be,  or  is 
not,  combined  with  the  animua  manendiy  and  therefore  giyes  no  ground  for 
inferring  that  they  have  a  domicil  in  such  country. 
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12.  Ecclesiastics; 
18.  Students.^ 

(1)  A  Prisoner.  —  A  prisoner  retains,  during  imprisonment, 
the  domicil  which  he  possessed  at  its  commencement.  He  cannot 
form  any  purpose  or  intention  as  to  his  residence  in  the  place 
where  he  is  imprisoned. 

2>,  a  domiciled  Irishman,  was  imprisoned  in  England.  *^It 
**  could  not,"  it  was  laid  down,  ^^  be  supposed  that  he  acquired  a 
*'*'  domicil  in  England  by  residence  within  the  walls  of  the  King's 
"  Bench  Prison.     All  such  residence  goes  for  nothing^  ^ 

(2)  A  Convict.  —  A  person  transported  to  a  particular  coun- 
try for  life  absolutely  loses  (it  is  said)  his  original  domiciL  It 
is  certainly  possible  that,  in  this  instance,  ^^  the  domicil  of  origin 
*^  may  be  extinguished  by  act  of  law."  ^  A  sentence,  further,  of 
transportation,^  e.  ^.,  to  Van  Dieman's  Land,  may  probably  have 
been  looked  upon  as  an  order  that  the  convict  should  reside,  and 
make  his  home  in  Van  Dieman's  Land,  i.  6.,  be  domiciled  there ; 
but  there  seems  to  be  no  English  decision  on  the  subject,  and 
in  the  absence  of  any  such  decision  doubt  may  be  entertained 
whether  there  be  any  real  distinction  between  the  position  of  a 
convict,  and  of  a  prisoner.  A  person,  at  any  rate,  transported 
for  years,  ought,  it  would  seem,  like  a  prisoner,  to  retain  the 
domicil  which  he  possessed  at  thp  beginning  of  his  imprison- 
ment. 

Supposing,  however,  that  a  sentence  of  transportation  destroys 
a  man's  domicil  of  origin,  it  is  probable  that  no  Courts,  other  than 
those  of  the  sovereign  inflicting  the  sentence,  would  give  this  effect 
to  it.  French  emigres  were  treated  by  our  Courts  as  retaining 
their  domicil  of  origin.^ 

'  As  to  domicil  of  these  persons,  see  PhUlimore^  ss.  67-72,  133-200; 
Wharton^  ss.  47-54 ;  Jacobtf  ss.  264-340.  Phillimore,  whose  treatment  of  the 
sabjeet  is  ample,  sometimes  appears  to  consider  that  the  domicil  of  these  per- 
sons is  fixed  by  a  rule  of  law,  whereas  in  general,  aooording  to  English  law, 
at  any  rate,  their  domicil  (it  is  submitted)  results  simply  from  the  application 
to  their  peculiar  circumstances  of  the  ordinary  rules  regulating  the  change 
and  acquisition  of  domicil. 

s  Burton  ▼.  FUher,  1828,  Milward's  Reps.  183, 191, 102. 

The  case  itself  does  not  decide  more  than  that  D  did  not,  as  a  fact,  acquire 
an  English  domicil,  but  the  principle  contained  in  the  words  underlined  is 
dearly  soond  ;  PhiUmore,  ss.  186,  187. 

*  Udny  T.  Udny,  L.  R.  1  Sc.  App.  441,  458.    See  PhUlimore,  s.  191. 

*  See,  however,  as  to  abolition  of  sentences  of  transportation,  16  &  17  Viet, 
cap.  99  ;  20  &  21  Vict  cap.  a 

*  See  Z>0  Banneval  y.  De  Bonneval,  1838, 1  Curt.  866 ;  In  Goods  of  Duckm 
d'Orleant,  1859, 1  Sw.  &  Tr.  253. 
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(3)  An  Exile  or  Refugee}  —  An  exile  cannot  dwell  in  his 
own  country  (e.  ^.,  France),  but  he  is  not  compelled  to  live  in 
England.  His  residence,  however,  in  England,  certainly  affords 
no  presumption  of  an  intention  to  adopt  an  English  home.  Mere 
residence,  therefore,  during  the  time  of  his  exile,  however  long, 
does  not  give  him  an  English  domicil. 

2),  a  French  emigrSy  left  France,  his  domicil  of  origin,  in  1792. 
After  a  short  residence  in  Germany,  he  resided  in  England  till 
1815,  when  he  was  able  to  return  and  did  return  to  France. 
From  1815  to  1821,  he  resided  generally  in  France.  In  1821,  D 
bought  a  house  in  London.  In  1884,  he  occupied  this  house,  and 
lived  there  till  his  death.  Z>,  it  was  held,  never  acquired  an 
English  domicil,  but  retained  his  French  domicil  at  the  time  of 
his  death.^ 

This  case  decides,  not  (as  is  sometimes  supposed)  that  an  exile 
cannot  acquire  a  domicil  in  his  adopted  country,  but  only  that  the 
bare  fact  of  his  residence  there  does  not  give  him  a  domicil.  A 
refugee,  probably,  may  acquire  a  domicil  in  a  foreign  country,  if 
he  chooses  to  adopt  it  as  his  home,^  and,  of  course,  may  acquire 
a  domicil  in  a  foreign  country  by  remaining  there  after  his  res- 
toration to  his  own  country  has  become  possible. 

(4)  A  Lunatic^  —  There  are  two  views  as  to  Ae  position 
of  a  lunatic  when  under  control. 

The  first  is,  that  he  retains  the  domicil  which  he  possessed  at 
tbe  time  he  became  insane,  or,  more  strictly,  when  he  began  to  be 
legally  treated  as  insane.  This  is  the  sound  view,  and  is  favoured 
by  the  English  cases  on  the  subject.^  If  this  view  be  correct, 
the  lunatic  nnder  confinement  is  in  the  same  position  as  a  pris- 
oner. He  cannot  exercise  choice,  or  will.  He  cannot,  therefore, 
acquire  a  domicil.  Hence  he  retains  his  existing  domicil.^  Z), 
for  example,  is  an  Englishman,  who  becomes  lunatic,  and  is  under 
controL    He  is  taken  to  Scotland,  and  placed  in  a  Scotch  asylum. 

He  remains  there  until  his  death.  He  retains,  on  this  view,  his 
English  domicil.     The  time  in  the  asylum  counts  for  nothing. 

The  second  view  is,  that  a  lunatic  is  a  person  not  auijuris^  who 
stands  in  somewhat  the  same  relation  to  his  committee  as  a  child 

^  PkiUimore,  ss.  192-200  ;  Westlake,  s.  279 ;  WTiarton,  s.  54  ;  Savigny,  8.  353, 
p.  56,  note  {q). 

3  De  Bonneval  v.  De  B<mneval,  1838,  1  Curt.  856. 

*  Compare  Heath  v.  Samson^  1851,  14  Beav.  441. 

*  WesOakey  3id  ed.,  p.  301 ;  Phillimare,  ss.  134-139  5  ;  JVhartoih  as,  52,  53. 

*  See  Bempde  v.  Johnstone,  1796,  3  Yes.  Junr.  198 ;  Hepburn  ▼.  Skirving, 
1S61,  9  W-  R.  764 ;  Urquhart  y.  Butterfidd,  1887,  37  Ch.  D.  (C.  A.)  357. 

'  See  Rule  4,  p.  98,  ante. 
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to  bis  father,  and  that,  therefore,  his  domicil  can  be  fixed  by  his 
committee.^  This  view  is  favoured  by  some  American  cases,^ 
but  is  open  to  objection.  In  the  case  of  father  and  child,  the 
infant's  domicil  follows  that  of  the  father,  but  a  father  cannot 
give  his  son  a  domicil  apart  from  his  own.  In  the  case  of  a  com- 
mittee and  a  lunatic,  it  appears  to  be  maintained,  not  that  a 
lunatic's  domicil  follows  that  of  the  committee,  but  that  it  can  be 
fixed  by  the  conmdittee,  or,  in  effect,  that  a  committee  has  greater 
power  over  the  domicil  of  a  lunatic,  than  a  father  over  that  of  his 
son.  If  the  position  of  a  committee  be  compared  to  that  of  a 
guardian,  then  it  must  be  remarked  that  the  power  of  a  guardian 
to  change  a  ward's  domicil  is  itself  doubtful.^ 

On  the  whole,  the  first  view  appears  to  be  ^at  least  under 
ordinary  circumstances)  the  right  one.  The  second  arises  from  a 
confusion  between  the  power  to  change  a  lunatic's  residence  and 
the  right  to  change  his  domicil. 

(5)  An  Invalid: — There  is  at  first  sight  considerable  diffi- 
culty in  determining  whether  Z>,  an  Englishman,  who  resides 
abroad  on  account  of  his  health,  loses  his  English  domicil  or  not. 
For  there  exists  an  apparent  inconsistency  between  the  different 
judicial  dicta  on  the  subject. 

On  the  one  hand,  it  has  been  laid  down  that  such  a  residence, 
being  ^*  involuntary,"  does  not  change  2)'s  domicil. 

^  There  must,"  it  has  been  said,  ^^  be  a  residence  freely  chosen, 
^*  and  not  prescribed  or  dictated  by  any  external  necessity,  such 
**  as  the  duties  of  office,  the  demands  of  creditors,  or  the  relief 
^^/rom  illness.**  * 

A  man  might  leave  England  with  no  intention  of  returning, 
nay,  with  a  determination  never  to  return,  e.  ^.,  a  nian  labour- 
ing under  mortal  disease,  and  told  that  to  preserve  his  life,  or 
even  to  alleviate  his  sufferings,  he  must  go  abroad.  Was  it  to 
*^  be  said  that  if  he  went  to  Madeira  he  could  not  do  so  without 
*^  losing  his  character  of  an  English  subject  —  without  losing  the 
*^  right  to  the  intervention  of  the  English  law  in  the  transmission 
**  of  his  property  after  his  death  and  in  the  construction  of  his 
^^testamentary  instruments?  Such  a  proposition  was  revolting  to 
**  common  sense."  * 

1  See  Skarpe  ▼.  Critpin,  1869,  L.  R.  1  P.  &  D.  611,  617, 618,  which,  howeyer, 
does  not  decide  this  poiut. 
>  See  Wharton,  s.  52. 

*  See  Story,  s.  506,  note  (1),  and  pp.  124, 125,  anU, 

^  Udny  ▼.  Udny,  1869,  L.  R.  1  Sc.  App.  441,  458,  per  Lord  WestJmry. 

•  Moorhouse  y.  Lord,  1863,  32  L.  J.  (Ch.)  295,  299  ;  10  H.  L.  C.  272,  292, 
per  Lord  Kingsdoum. 
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This  doctrine  has  been  thus  applied  to  a  particular  case :  ^^  If 
^^  [2>]  had  gone  for  her  health  to  the  island  of  Madeira,  .  .  .  and 
^^  had  written  letters,  stating  that  she  should  die  there,  and  had 
^'  given  directions  that  she  should  be  buried  there,  [then]  although 
^^  she  had  died  and  been  buried  there,  unquestionably  her  Scotch 
**  domicil  would  never  have  been  superseded."  * 

On  the  other  hand,  it  has  been  maintained  that  if  D  chooses  to 
reside  abroad  with  the  intention  of  making  the  foreign  country 
his  residence  permanently,  or  for  an  indefinite  time,  the  fact  that 
the  motive  of  the  change  is  health  does  not  prevent  D  from 
changing  his  domicil.  In  a  case  of  this  kind  the  law  has  been 
judicially  expounded  as  follows :  — 

''  That  there  may  be  cases  in  which  even  a  permanent  residence 
^'  in  a  foreign  country,  occasioned  by  the  state  of  the  health,  may 
^^  not  operate  a  change  of  domicil,  may  well  be  admitted.  Such 
^*  was  the  case  put  by  Lord  Campbell  in  JohnMone  v.  Beattie^  but 
^^  such  cases  must  not  be  confounded  with  others  in  which  the  f or- 
^^  eign  residence  may  be  determined  by  the  preference  of  climate, 
^^  or  the  hope  or  the  opinion  that  the  air  or  the  habits  of  another 
^^  country  may  be  better  suited  to  the  health  or  the  constitution. 
^'  In  the  one  case,  the  foreign  abode  is  determined  by  necessity ; 
^'  in  the  other,  it  is  decided  by  choice.  ...  In  settling  [in  Tus- 
*'cany,  J?]  was  exercising  a  preference,  and  not  acting  upon  a 
^^  necessity ;  and  I  cannot  venture  to  hold  that  in  such  a  case  the 
"domicil  cannot  be  changed.  If  domicU  is  to  remain  unchanged 
"upon  the  ground  of  climate  being  more  suitable  to  health,  I 
"  hardly  know  how  we  could  stop  short  of  holding  that  it  ought 
"  to  remain  unchanged  also  upon  the  ground  of  habits  being  more 
"  suitable  to  fortune.  There  is  in  both  cases  a  degree  of  moral 
"  compulsion."  ^ 

The  apparent  inconsistency  between  these  doctrines  may  be 
removed,  or  explained,  if  we  dismiss  all  reference  to  motive,  to 
external  necessity,  and  so  forth ;  avoid  the  use  of  the  misleading 
terms  "voluntary"  and  "involuntary,"  and,  recurring  to  the 
principle  that  residence  combined  with  the  purpose  of  permanent 
or  indefinite  residence  constitutes  domicil,  apply  it  to  the  different 
cases  or  circumstances  under  which  a  domiciled  Englishman  may 
take  up  a  foreign  residence  for  the  sake  of  his  health. 

These  cases  are  three :  — 

First  case.  — D  goes  to  France  for  relief  from  sickness,  with 

^  Johnstone  ▼.  Beaitie,  1843,  10  CI.  &  F.  4?,  139,  per  Lord  Campbell, 
s  Ho$1cins  y.  Matihem,  1856,  8  De  6.  M.  &  G.  13,  28,  29 ;  25  L.  J.  (Ch.) 
689,  695,  per  Turner^  L.  J. 
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the  fixed  intention  of  residing  there  for  six  months  and  no 
longer. 

This  case  presents  no  difficulty  whatever.  D  does  not  acquire 
a  French  domicil  any  more  than  he  does  if  he  goes  to  France  for 
six  months  on  business  or  for  pleasure.  The  reason  why  he  does 
not  acquire  a  domicil  is  that  he  has  not  the  animus  manendi^  but 
the  quite  di£Eerent  intention  of  staying  for  a  determinate  time  or 
definite  purpose. 

Second  case.  —  D^  finding  that  his  health  suffers  from  the 
English  climate,  goes  to  France  and  settles  there,  that  is,  he 
intends  to  reside  there  permanently  or  indefinitely.  D  in  this 
case  acquires  a  French  domiciL^ 

Here,  again,  there  is  no  deviation  from  general  principle.  D 
acquires  a  French  domicil  because  he  resides  in  France  with  the 
animus  manendi. 

Third  case.  —  D  goes  to  France  in  a  dying  state,  in  order  to 
alleviate  his  sufferings,  without  any  expectation  of  returning  to 
England. 

This  is  the  case  which  has  suggested  the  doctrine  that  a  change 
of  residence  for  the  sake  of  heidth  does  not  involve  a  change  of 
domiciL  The  doctrine  itself,  as  applied  to  this  case,  conforms  to 
common  sense.  It  would  be  absurd  to  say  that  Z>,  who  goes  to 
Pau  to  spend  there  in  peace  the  few  remaining  months  of  his  life, 
acquires  a  French  domicil.  But  the  doctrine  in  question,  as 
applied  to  this  case,  is  in  conformity,  not  only  with  common  sense, 
but  with  the  general  theory  of  the  law  of  domicil.  D  does  not 
acquire  a  domicil  in  France,  because  he  does  not  go  to  France 
widi  the  intention  of  permanent  or  indefinite  residence,  in  the 
sense  in  which  these  words  are  applied  to  a  person  settling  in 
another  country,  but  goes  there  for  the  definite  and  determinate 
purpose  of  passing  in  France  the  few  remaining  months  of  his 
life.  The  third  case,  now  under  consideration,  is  in  its  essential 
features  like  the  first,  and  not  like  the  second,  of  the  cases  already 
examined.  If  D  knew  for  certain  that  he  would  die  precisely  at 
the  end  of  six  months  from  the  day  when  he  left  England,  it 
would  be  apparent  that  the  first  case  and  the  third  case  were  iden- 
tical That  the  definite  period  for  which  he  intends  to  reside  is 
limited,  not  by  a  fixed  day,  or  by  the  conclusion  of  a  defiinite  piece 
of  business,  but  by  the  expected  termination  of  his  life,  can  make 
no  difference  in  the  character  of  the  residence.  In  neither  the 
first  nor  the  third  case  is  the  residence  combined  with  the  proper 
aninms  manendi. 

1  This  18  precisely  wbat  Hotikms  y.  MaUhem,  1856,  25  L.  J.  (Ch.)  689 ;  8 
De  G.  M.  &  G.  13,  decides,  and  decides  correctly. 
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In  DO  one  of  the  three  cases  we  have  examined  is  there  any  '^ 

necessity,  in  order  to  arrive  at  a  right  conclusion,  for  reference  to  ' 

the  motive,  as  contrasted  with,  what  is  quite  a  different  thing,  the  ^^^ 

purpose  or  intention  of  residence.  '^^ 

We  may  now  see  that  the  contradictory  dicta  as  to  the  effect  of  '^'^ 

a  residence  for  the  sake  of  health  do  not  of  necessity  imply  any  --^ 

fundamental  difference  of  opinion  among  the  high  authorities  by  --^i 

whom  these  dicta  were  delivered.     All  these  authorities  might  -'•^ 

probably  have  arrived  at  the  same  conclusion,  if  they  had  had  the  ^ 

same  circumstances  before  their  minds.  ^3 

The  Court  which  gave  judgment  in  Hoskina  v.  Matthews  ^  had  -i". 

to  deal  with  the  second  of  our  supposed  cases,  and  arrived  at  ^i 

what,  both  according  to  common  sense  and  according  to  theory,  is 
a  perfectly  sound  conclusion.  n 

The  dicta,  on  the  other  hand,  of  the  authorities  who  lay  down  f-ii 

that  a  residence  adopted  for  the  sake  of  health  does  not  involve  a  £^ 

change  of  domicil,  are  obviously  deUvered  by  persons  who  had  , 

before  their  minds  the  third,  not  the  second,  of  our  supposed  .: 

cases.  These  dicta,  again,  embody  what,  in  reference  to  such  a 
case,  is,  as  we  have  shown,  a  perfectly  sound  conclusion.  Their 
only  defect  is  that  they  are  expressed  in  terms  which  are  too  wide,  ^ 

and  which  therefore  cover  cii*cumstances  probably  not  within  the 
contemplation  of  the  authorities  by  whom  they  were  delivered;  ^ 

and,  further,  that,  while  embodying  a  sound  conclusion,  they 
introduce  an  unnecessary  and  misguiding  reference  to  the  motives 
which  may  lead  to  the  adoption  of  a  foreign  domicil. 

(6)  Officials  generally.  —  Official  residence  in  a  country  is 
not  in  itself  evidence  of  an  intention  to  settle  there,  because  all 
that  can  (in  general)  be  inferred  from  such  residence  is  that  the 
official  resides  during  the  time  and  for  the  purpose  of  his  office. 
This  is  clearly  so  when  the  office  is  held  for  a  limited  period. 
There  is  no  reason  to  infer  from  the  fact  of  a  domiciled  English- 
man becoming  Lord  Lieutenant  of  Ireland,  or  Governor-General 
of  India,^  that  he  means  to  give  up  his  English  home  or  domiciL 
The  presumption  is  strongly  (if  not  conclusively)  in  favour  of  his 
intending  to  retain  his  English  domicil. 

Occasionally,  however,  official  residence  may  be  prima  facie 
proof  of  a  change  of  domicil.  This  is  so  when  the  office  itself, 
from  its  tenure  and  nature,  requires  the  official  to  make  a  home  in 
the  country  where  he  resides.  Thus,  it  has  been  suggested  that  if 
a  domiciled  Scotchman  takes  an  English  living,  he  may,  on  com- 

1  26  L.  J.  (Ch.)  689  ;  8  De  G.  M.  &  G.  13. 

a  See  Attorney-General  v.  Pottinger,  1861, 6  H.  &  N.  733  ;  30  L.  J.  (Ex.)  284. 
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ing  into  residence,  be  assumed  to  have  the  intention  of  residing 
permanently  in  England,  and  hence  to  acquire  an  English  dom- 
icile Such  a  case  is  exceptionaL  As  a  rule,  official  residence 
b  not  a  fact  from  which  a  change  of  domicil  can  be  inferred,  but 
much  depends  on  the  nature  of  the  office. 

(7)  An  Ambassador,^  —  An  ambassador  who  represents  his 
sovereign  at  a  foreign  court  in  general  retains  his  existing  domi- 
eil,  which  is,  in  most  cases,  the  country  the  sovereign  whereof  he 
represents. 

The  reason  of  this  is  obvious.  The  residence  of  an  English 
ambassador  in  France  does  not  raise  the  slightest  presumption  of 
his  intention  to  make  his  home  in  France,  and  it  is  possible, 
though  not  certain,  that  the  duties  of  an  ambassador  may  be  held 
absolutely  incompatible  with  his  acquiring  a  domicil  in  the  coun- 
try where  he  resides  whilst  he  remains  an  ambassador. 

An  ambassador,  however,  if  he  is  before  his  appointment 
already  domiciled  in  the  country  where  he  resides  as  ambassador, 
retains  his  domicil  in  spite  of  his  office,  and  this,  though  the 
domicil  in  the  place  of  his  residence  is  an  acquired  domicil,  and 
the  country  which  he  represents  is  his  domicil  of  origin.  Z>, 
an  Italian,  acquires  a  domicil  in  England.  He  afterwards  is  ap- 
pointed the  representative  of  Italy  at  the  English  court  D 
retains  his  English  domicil.^  Though,  in  short,  an  ambassador 
or  attache  does  not  in  general  acquire  a  domicil  in  the  country 
where  he  resides,  this  is  simply  the  result  of  his  residence  being  in 
general  unconnected  with  any  intention  to  reside  permanently. 
In  a  case  where  it  was  held  that  an  attache  to  the  Portuguese 
Embassy  retained  the  English  domicil,  which  he  had  acquired 
before  his  appointment,  the  Court  say,  ^^  We  are  not  saying  that  if 
a  man  should  have  continued  an  attache  for  forty  or  fifty  years, 
that  he  would  thereby,  simpliciter^  acquire  an  English  domicil, 
and  that  his  property  would  be  subject  to  legacy  duty.  We 
^  affirm  nothing  of  the  sort.  What  we  do  affirm  is,  that  he,  hav- 
*^  ing  acquired  an  English  domicil,  does  not  lose  it  ipso  facto^ 
^without  more,  by  taking  this  office  of  an  attachL^^^ 

(8)  A  Consul.  —  A  consul  does  not  and  cannot  be  presumed 
to  acquire  a  domicil  by  merely  living  in  a  country  as  consul.  On 
the  other  hand,  he  does  not,  by  becoming  consul,  lose  any  domicil 

>  See  judgment  of  Lord  Jeffrey  in  AmoU  ▼.  Qroim,  1846,  9  D.  142,  149- 
152. 

>  Phmimore,  m.  171-178  ;  Story,  b.  48. 
•  Heath  v.  Sanuon,  1851, 14  Beav.  441. 

«  AUomey-General  v.  Kent,  1862,  31  L.  J.  (Ex.)  391,  397,  per  Bramwell,  B. 
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he  already  posseBses.  The  lengdi  of  his  residenoe  ae  constd  is 
immateriaL^ 

jD,  an  Englishman,  resides  at  Leghorn  for  twenty  years  as 
English  consul.     D  does  not  acquire  an  Italian  domicil. 

(9)  A  Person  in  military  or  naval  service.  —  A  soldier  does 
not  acquire  a  domicil  in  the  place  where  he  is  stationed^  but  is 
domiciled  in  the  territory  of  the  sovereign  whom  he  serves. 

The  first  part  of  this  principle,  results  from  the  nature  of 
modem  military  service.  A  soldier  does  not,  and  in  fact  cannot, 
acquire  a  domicil  in  the  place  where  he  is  stationed.^  For  J?, 
an  English  soldier  serving  in  Canada,  cannot,  during  his  service, 
however  long,  ^'  settle  "  in  Canada. 

The  second  part  of  this  principle  is  not  supported  by  many 
cases,  but  is,  it  is  conceived,  so  far  well  established  that  we  may 
presume,  unless  there  is  evidence  to  the  contrary,  that  a  soldier  or 
sailor  (in  the  naval  service)  is  domiciled  in  the  country  of  the 
sovereign  whom  he  serves,  t.  e.,  that  he  means  to  have  his  home 
within  the  territory  of  that  sovereign,  or  at  least  not  within  the 
territory  of  any  other  power. 

Hence  the  following  results :  — 

(i)  A  soldier  or  sailor  in  the  service  of  his  own  sovereign 
retains  the  domicil  which  he  had  on  entering  the  service^  wher- 
ever he  Tnay  he  stationed? 

jD,  an  Irish  officer,  though  stationed  in  England,  retains  his 
Irish  domicil  of  origin. 

jD,  whose  domicil  of  origin  is  English,  acquires  a  domicil  of 
choice  in  the  Isle  of  Man.  He  enters  the  army  and  is  stationed 
in  Canada.     He  retains  his  Manx  domicil  of  choice.^ 

(ii)  A  person  toho  enters  the  military  or  naval  servics  of  a 
Jbreign  sovereign  (jprobably)  acquires  a  domicil  in  the  country 
of  such  sovereign. 

1  Udny  Y.  Udny,  1869,  L.  R.  1  So.  App.  441 ;  Sharpe  v.  Crispin,  1869,  L.  R. 
1  P.  &  D.  611 ;  The  Indian  Chief,  1801,  3  C.  Rob.  12,  22;  Ntboyei  y.  Nibayel, 
1878,  4  P.  D.  (C.  A.)  1. 

3  See  judgment  of  Watson,  B.  ;  Re  Steer,  1858,  28  L.  J.  (Ex.)  22,  25. 

*  This  statement  is  approTed  by  Lindley,  L.  J.,  Ex  parte  Cunningham,  1884, 
13  Q.  B.  D.  (C.  A.)  418,  at  p.  425.  The  statement  applies  no  less  to  a  domidl 
of  choice  (In  re  Macreight,  1885,  30  Ch.  D.  165)  than  to  a  domicil  of  origin. 
See  Ydvertm  y.  YelverUm,  1859,  1  Sw.  &  Tr.  574  ;  29  L.  J.  (P.  &  M.)  34. 
Compare  Attorney-General  y.  Napier,  1851,  6  Ex.  217 ;  20  L.  J.  (Ex.)  173 ; 
Brmon  y.  SmUk,  1852,  15  BeaY.  444 ;  21  L.  J.  (Ch.)  356 ;  with  CraigU  y. 
Levoin,  1843,  3  Curt.  435.  See  JFVr«&race  y.  Firehrace,  1878,  4  P.  D.  63,  65, 
66 ;  Ex  parte  Bame,  1886,  16  Q.  B.  D.  (C.  A.)  522,  and  WeMtlake,  3rd  ed., 
pp.  317-319,  ss.  273,  274. 

^  Inre  Macreight,  1885,  30  Ch.  D.  165. 
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2>,  a  domioiled  Englishman,  enters  the  Russian  army,  and  dies 
while  serving  in  it.  He,  perhaps,  may  be  presumed  to  have 
acquired  a  Bussian  domicil.^  A  soldier  or  sailor  who  serves  a 
foreign  sovereign  certainly  does  not  acquire  a  domicil  at  the  par- 
ticular place  where  he  is  stationed. 

A  question  has  further  been  raised,  and  not  settled,  whether  a 
soldier  who  retains  his  rank  in  the  service  of  one  sovereign  can, 
even  by  residence  combined  with  the  aninms  manendi^  acquire  a 
domicil  in  a  country  subject  to  another. 

The  Privy  Council  thus  express  themselves  on  this  point :  — 
^^  We  do  not  think  it  necessaiy  for  the  decision  of  this  case, 
that  we  should  lay  down  as  an  absolute  rule  that  no  person 
being  the  colonel  of  a  regiment  in  the  service  of  the  East  India 
Company,  and  a  general  in  the  service  of  her  Majesty,  can 
legally  acquire  a  domicil  in  a  foreign  country.  It  is  not  neces- 
**  sary,  for  the  decision  of  this  case,  to  go  so  far ;  but  we  do  say 
w  that  there  is  a  strong  presumption  of  law  against  a  person  so 
**  circumstanced  abandoning  an  English  domicil  and  becoming  the 
^  domiciled  subject  of  a  foreign  power."  ^ 

The  matter  becomes,  in  short,  a  question  of  evidence.  There  is 
the  strongest  presxunption  that  2>,  who  is  in  the  service  of  the 
Emglish  Crown,  does  not,  even  though  he  resides  in  France,  mean 
to  reside  there  permanently,  but  this  presumption  probably  might 
be  rebutted  by  sufficiently  strong  evidence.^ 

(10)  A  Person  in  the  Indian  service.  —  The  rules  established 
with  reference  to  the  domicil  of  persons  in  the  service  of  the  East 
India  Company  were  peculiar,^  and  are  now  admitted  to  have 
been  anomalous. 

^  See  tliis  statement  made  arguendo  in  SomerviUe  ▼.  SomerviUe,  1801,  5 
Veaey,  749  a,  757,  and  apparently  admitted  bj  the  Court.  Compare  also  cases 
aneh  as  Craigie  y.  Lewin^  1843,  3  Curt.  435,  as  to  service  under  the  East  India 
Companjj  and  We$tldkey  pp.  313-315.  There  may  be  a  difficulty  in  applying 
this  doctrine  in  the  case  of  states  made  up  of  several  countries. 

*  Hodgson  v.  De  Beauchesne,  1858, 12  Moore  P.  C.  285,  319.  Conf.  Bremer 
V.  Freeman,  1857, 10  Moore  P.  C.  306. 

•  AUomeif^eneral  v.  PoUmger,  1861,  30  L.  J.  (£z.)  284,  which,  however, 
is  not  deoisive. 

«  8ee  PhiUimare,  ss.  154-162  ;  Bruce  v.  Bruce,  1790,  2  B.  &  P.  229,  (n)  ; 
Munroe  v.  DaugUu,  1820,  5  Madd.  379  ;  Craigie  v.  Lewin,  1843,  3  Curt.  435  ; 
Attomeg-General  v.  Napier,  1851,  6  Ex.  217  ;  20  L.-J.  (Ex.)  173 ;  Forbes  v. 
Forbes,  1854,  23  L.  J.  (Ch.)  724 ;  Kay,  341;  Hephum  v.  Skirving,  1861,  9 
W.  R.  764 ;  Hodgson  v.  De  Beauchesne,  1858, 12  Moore  P.  C.  285  ;  AUomeg- 
General  v.  Pottinger,  1861,  30  L.  J.  (Ex.)  284  ;  6  H.  &  N.  733  ;  Cockndl  v. 
CodareU,  1856, 25  L.  J.  (Ch.)  730 ;  Attorney-General  v.  Fitzgerald,  1856,  25 
L.  J.  (Ch.)  743  ;  3  Drew.  610 ;  AUardice  v.  Onslow^  1864,  33  L.  J.  (Ch.)  434 ; 
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(i)  A  person  in  the  military  or  covenanted  service  of  the  Com- 
pany acquired  a  domicil  in  India.^ 

(ii)  The  domicil  thus  acquired  was  technically  termed  and  con- 
sidered an  "  Anglo-Indian  domicil."  ^ 

Such  a  domicil  was^  for  testamentary  purposes  (to  which  the 
cases  mostly  refer),  equivalent  to  an  English  domicil.^ 

(iii)  The  Anglo-Indian  domicil  was  in  general  retained  after  a 
person's  return  to  Europe  as  long  as  he  continued  in  the  service 
of  the  Company  and  liable  to  be  recalled  to  India,  but  such  con- 
tinuance was  not  absolutely  incompatible  with  the  acquisition  or 
resumption  of  another  domicil,  e.  ^.,  in  England.^ 

(iv)  The  rules  as  to  an  Anglo-Indian  domicil  did  not  apply 
either  to  persons  residing  in  India  for  the  sake  of  business,^  or 
to  persons  in  the  service  of  the  Crown,  and  stationed  in  India.® 

These  rules  worked  as  follows:  J?,  a  domiciled  Scotchman, 
went  to  India  as  a  military  officer  or  a  surgeon  in  the  service  of 
the  Company.  Whilst  in  India,  or  during  a  return  on  furlough  to 
Scotland,  he  made  his  will,  and  died,  say,  in  the  year  1850.  The 
will  was  made  in  accordance  with  the  forms  required  by  Scotch 
law,  but  not  in  accordance  with  the  forms  required  by  English 
law.  The  will  was  invalid.  J?,  in  virtue  of  his  Anglo-Indian 
domicil,  was  in  effect  considered  a  person  domiciled  in  England, 
and  the  validity  of  his  will  was  determined  on  the  principles 
applicable  to  the  will  of  a  domiciled  Englishman. 

The  rules  as  to  Anglo-Indian  domicil  were  in  two  respects 
anomalous. 

First  A  soldier  stationed  in  India  in  the  service  of  the  Com- 
pany acquired  a  domicil  in  the  country  where  he  was  stationed.^ 

Jopp  Y.  Wood,  1865,  34  L.  J.  (Ch.)  212  ;  4  De  6.  J.  &  S.  616.  The  transfer 
of  the  government  of  India  to  the  Crown  hy  the  Act  for  the  hetter  Govern- 
ment of  India,  21  &  22  Vict.  cap.  106,  and  the  Indian  Succession  Act,  1865 
(Act  No.  X.),  have  deprived  these  cases  of  most  of  their  practical  importance. 
Compare  the  Indian  Succession  Act,  1865,  ss.  10,  11,  and  the  Scotch  case, 
Wauchope  v.  Wauchope,  June  23, 1877,  4  Bettie,  945. 

^  See  cases  cited  in  foregfoing  note. 

^  As  to  expression  "Anglo-Indian  domicil,'*  see  judgment  of  Crantoorth^ 
Ch.,  Moorhouse  v.  Lord,  1863,  32  L.  J.  (Ch.)  (H.  L.)  295,  298.  Compare 
In  re  TootaVs  Trusts,  1883,  23  Ch.  D.  532  (which  shows  that  there  cannot  be 
an  Anglo-Chinese  domicil),  and  Abd-ul^Messih  v.  Farra,  1888, 13  App.  Cas. 
431. 

*  Bruce  y.  Bruce,  1790,  2  B.  &  P.  229  ;  Mwvroe  v.  Douglas,  1820, 5  Madd. 
379. 

*  AUomey-General  v.  PotHnger,  1861,  30  L.  J.  (Ex.)  284. 

^  Jopp  V.  Wood,  1865,  4  De  G.  J.  &  S.  616  ;  34  L.  J.  (Ch.)  212. 

*  AUomey-General  v.  Napier,  1851,  6  Ex.  217 ;  20  L.  J.  (Ex.)  173. 
'  See  p.  148,  ante. 
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Secondly.  A  person  was  held  domiciled  in  a  country  where  he 
certainly  did  not,  in  ninety-nine  cases  out  of  a  hundred,  intend 
to  make  his  permanent  home,  and,  therefore,  where  he  would  not 
in  any  other  case  have  been  held  to  be  domiciled.^ 

The  explanation  of  the  anomaly  is  not  far  to  seek.  ^'  At  the 
*'*'  time  when  those  cases  [on  Anglo-Indian  domicil]  were  decided, 
the  government  of  the  East  India  Company  was,  in  a  high 
degree,  if  not  wholly,  a  separate  and  independent  government, 
foreign  to  the  government  of  this  country ;  and  it  may  well  have 
been  thought  that  persons  who  had  covenanted  obligations  with 
such  government  for  service  abroad,  could  not  reasonably  be 
^^  considered  to  have  intended  to  retain  their  domicil  here.  They 
'*  in  fact  became  as  much  estranged  from  this  country^  as  if  they 
^^had  become  the  serva7Us  of  a  foreign  governments*^  ^ 

A  servant  of  the  Company  gained  an  Anglo-Indian  domicil, 
not  because  he  was  stationed  in  India,  but  because  he  entered 
into  the  service  of  what  may  be  termed  an  Anglo-Indian  power. 
This  explains  the  fact  that  neither  merchants  nor  persons  in  the 
military  service  of  the  Crown  were  held  to  have  acquired  an  Anglo- 
Indian  domicil.^ 

(11)  An  Ecclesiastic.  —  A  clergyman  possessed  of  a  cure  must 
(it  is  said)  be  held  domiciled  at  the  place  of  his  cure.^ 

The  most  that  can  be  laid  down  is  that  there  is  a  strong  pre- 
sumption in  favour  of  his  intention  to  reside  there  permanently. 
There  is  no  reason  to  suppose  that  if  the  intention  did  not  in  fact 
exist  the  presumption  might  not  be  rebutted. 

(12)  A  Servant.  —  A  servant  (it  is  sometimes  laid  down)  has 
the  domicil  of  his  master. 

There  is  not,  however,  any  authority  in  English  law,  or  any- 
thing in  the  circumstances  of  modem  life,  establishing  a  definite 
rule,  or  even  a  presumption,  as  to  the  domicil  of  a  servant. 
Whether  he  has,  or  has  not,  a  ^^  permanent  home  "  in  the  same 
country  as  his  master  must,  as  in  other  cases,  depend  upon  the 
combination  of  fact  and  intention.  The  nature  of  the  service 
may,  under  some  circumstances,  tell  in  favour,  and   in  others 

^  Conf.  langnage  of  Kindenley^  V.  C;  Allardice  v.  Onslow,  1864,  33  L.  J. 
(Ch.)  434,  436. 

«  Jopp  V.  Wood,  1865,  34  L.  J.  (Ch.)  212,  219,  per  Turner,  L.  J. 

*  WesUahe  maintainB  a  different  doctrine  as  to  the  theory  on  which  rest  the- 
roles  as  to  an  Anglo-Indian  doniioil.  See  especially,  WegUake,  3id  ed.,  ppw 
314»  315,  8.  265. 

«  PkiUmare,  s.  ljB4. 
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against  a  presnmption,  that  the  servant  adopts  his  employer's 
domiciL^ 

(13)  A  Stvdent.  —  There  is  certainly  in  English  law  nothing 
to  justify  any  peculiar  rule  or  presumption  as  to  the  domicil  of  a 
student. 

As  to  the  domicil  of  the  foregoing  classes  of  persons,  the  fol- 
lowing points  may  be  noticed :  — 

First.  Several  of  the  cases  enumerated,  such,  e.  ^.,  as  that  of 
an  ecclesiastic,  a  servant,  or  a  student,  present,  in  fact,  no  pe- 
culiarity whatever.  The  legal  home  of  these  persons  is  clearly 
fixed  in  accordance  with  the  ordinary  principles  of  the  law  of 
domicil. 

Secondly.  The  other  cases  have  most  of  them  these  features 
in  common,  that  each  of  the  persons,  such  as  a  prisoner,  or  an 
ambassador,  has  a  residence  in  one  place,  and  a  domicil  in  an- 
other; and  that  the  residence  exists  under  circumstances  which 
preclude  any  presumption  in  favour  of  the  existence  of  a  domicil 
at  the  place  of  residence ;  but  this  will  be  found  to  result  not  from 
any  special  rule  of  law  fixing  the  domicil  of  the  persons  in  ques- 
tion, but  from  the  fact  that  the  circumstances  of  their  respective 
positions,  either,  as  in  the  case  of  a  prisoner,  make  the  existence 
of  the  animus  manendi  impossible,  or,  as  in  the  case  of  an  exile, 
render  its  existence  improbable.  It  is,  of  course,  true  that  a  per- 
son who  is  residing  in  a  country,  where  for  any  reason  he  cannot 
or  does  not  acquire  a  domicil,  is,  in  accordance  with  the  general 
rules  of  the  law  of  domicil,  unable  to  change  the  domicil  which  he 
possessed  on  coming  to  the  country  where  he  resides ;  ^  but  his 
domicil  is  in  no  special  sense  determined  by  law,  and  cannot, 
therefore,  be  termed  with  any  strictness  of  language  a  necessary 
domicil. 

Thirdly,  It  is  often  said  that  the  reason  why,  in  some  of  the 
cases  under  consideration,  and  in  others  which  might  be  men- 
tioned, residence  does  not  produce  domicil  is  that  the  residence  is 
"involuntary,"  or  "under  compulsion." 

What  is  intended  by  these  expressions  is  no  doubt  true,  viz., 
that  where  residence  cannot  be,  or  is  not,  a  consequence  or  a 
result  of  a  purpose  or  intention  to  reside  indefinitely  (animus 
manendi)^  there  cannot  be  a  change  of  domicil ;  but  the  terms 
"  involuntary,"  or  "  under  compulsion,"  are  so  ambiguous,  and  so 

^  Contrast,  for  example,  the  position  of  a  Scotchman  settled  as  a  gardener 
in  England,  with  that  of  a  Frenchman,  employed  as  courier  by  an  English 
&mily,  trayelling  ahroad  on  the  Continent.    See  PhUlimare,  ss.  140-148. 

'  See  Rules  5  to  8,  pp.  99-114,  anU. 
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closely  connected  with  logical  and  metaphysical  problems,  that 
they  may  lead,  and  have  in  fact  led  to  confusion.  Hence  it  has 
been  laid  down  that  ^Hhere  must  be  a  residence  freely  chosen, 
**  and  not  prescribed  or  dictated  by  any  external  necessity,  such 
**  as  the  duties  of  office,  the  demands  of  creditors,  or  the  relief 
^^from  illness,"  ^  whence  it  might  be  inferred  that  the  effect  of 
residence  in  producing  a  change  of  domicil  depends  not  upon  the 
presence  or  absence  of  the  animus  manendi^  but  upon  the  motive 
for  the  residence.  This  doctrine,  which  has  already  perplexed 
the  discussion  of  the  effect  of  residence  abroad  for  the  sake  of 
health,  must,  unless  rejected,  lead  to  still  further  perplexity.  It 
at  once,  for  example,  suggests  the  inquiry  whether  an  English- 
man, who  resides  abroad  for  the  sake  of  economy,  and  therefore 
in  one  sense  against  his  will,  acquires  a  foreign  domicil.  This 
question,  and  the  like  inquiries,  which  can  never  be  answered  by 
a  reference  to  motive,  are  disposed  of  by  adhering  to  the  sound 
principle  that  residence  and  the  animus  manendi  are  the  sole 
constituents  of  domicil.  If  these  exist,  the  motive  for  the  resi- 
dence becomes  immaterial.  The  only  way  in  which  considera- 
tion of  a  person's  motive  for  dwelling  in  one  place  rather  than  in 
another  can  be  important  is  from  its  effect  as  evidence  for  the 
existence  or  non-existence  of  the  animus  manendi.  In  all  the 
cases  mentioned,  of  residence  induced,  e.  ^.,  by  desire  to  escape 
from  illness,  or  by  the  necessity  for  performing  official  duties,  it 
is  only  as  evidence  of  intention  that  motive  is  of  importance.  If 
this  once  be  perceived,  it  will  be  found  best,  as  already  suggested, 
to  avoid  as  far  as  possible  all  reference  to  the  question  whether 
residence  be  voluntary  or  involuntary,  except  in  so  far  as  a  man's 
willingness  or  unwillingness  to  reside  in  a  country  may  be  proof 
of  his  intending  or  not  intending  to  make  it  his  permanent  dwell- 
ing place. 

fourthly.  When  the  term  involuntary,  or  under  compulsion, 
is  got  rid  of,  and  the  true  relation  between  motive  and  residence 
is  perceived,  we  see  how  it  happens  that  official  residence  is  re- 
ferred to,  sometimes  as  a  reason  against,  and  sometimes  as  a  rea- 
son for,  assuming  the  acquisition  of  domicil. 

We  have  here  to  deal  with  a  question  of  evidence.  If  the 
^  official  residence ''  is  residence  for  a  limited  time,  or  for  a  spe- 
cial purpose,  as  in  the  case  of  a  Governor-General  of  India,  the 
nature  of  the  office  does  away  with  the  presumption  in  favour  of 
the  existence  of  the  animus  manendi.  If,  on  the  contrary,  the 
office  is  one,  such  as  is  in  modem  times  an  ecclesiastical  cure, 

^  Udny  ▼.  Udn^f  1869,  L.  R.  1  Sc.  App.  441,  458,  per  Lord  We^lntry. 
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which  makes  it  a  duty  for  the  person  holding  the  office  to  fix  his 
home  permanently  in  a  particular  place,  then  the  nature  of  the 
office  adds  to  the  strength  of  the  presumption  that  he  intends 
to  make  his  home  in  the  place  where,  for  the  discharge  of  his 
official  functions  he,  resides. 

(B)   DOMICIL  OF  LEGAL  PERSONS  OR  CORPORATIONS. 

Rule  19.*  —  The  domicil  of  a  corporation  is  the  place 
considered  by  law  to  be  the  centre  of  its  affairs,  which 

( 1)  in  the  case  of  a  trading  corporation,  is  its  principal 

place  of  business,  i.  6.,  the  place  where  the  ad- 
ministrative business  of  the  corporation  is  car- 
ried on, 

(2)  in  the  case  of  any  other  corporation,  is  the  place 

where  its  functions  are  discharged. 

Comment 

The  conception  of  a  home  or  domicil,  depending  as  it  does  on 
the  combination  of  residence  and  intention  to  reside,^  is,  in  its 
primary  sense,  applicable  only  to  human  beings ;  but  by  a  fiction 
of  law,  an  artificial  domicil  may  be  attributed  to  legal  beings,  or 
corporations. 

The  following  observations  as  to  such  an  artificial  domicil  are 
worth  notice :  — 

I^irat  The  domicil  of  a  corporation  is  entirely  distinct  from 
the  domicil  of  the  persons  who  compose  the  corporation.  Thus 
the  London  and  North- Western  Railway  Company  has  its  domicil 
in  England.^  Its  shareholders  reside  in  England,  France,  Italy, 
etc.,  and  have  their  domicils  in  different  countries. 

Secondly.  As  regards  the  domicil  of  a  corporation,  the  dis- 
tinction between  residence  and  domicil  does  not  in  general  exist. 

Thirdly.  The  domicil  of  a  corporation  must  be  fixed  at  a 
definite  place  within  a  given  country.  The  Gesena  Sulphur  Com- 
pany is  domiciled  in  England,  because  its  domicil  is  fixed  at  a 
particular  place  in  London. 

^  2  Lindley,  Company  Law,  5th  ed.,  App.  1,  pp.  910,  911 ;  Satngniff  s.  354  ; 
Westiake,  3rd  ed.,  pp.  332-339.  See  Jones  v.  ScoUvth  Accident  Insurance  Co, 
1886, 17  Q.  B.  D.  421 ;  Watkins  ▼.  Scottish  Imperial  Insurwux  Co.  1889»  23  Q. 
B.  D.  285. 

'  See  pp.  80-84,  anU. 

*  See  Calcutta  Jute  Company  v.  Nicholson,  1876, 1  Ex.  D.  428,  446.  Conl 
Attomey-Oeneral  y.  Alexander,  1874^  L.  R.  10  Ex.  20. 
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Fourthly.  There  is  this  essential  difference  between  ^he  domi- 
cil  of  a  natural  person  and  the  domicil  of  a  corporation.  The 
domicil  of  a  human  being  is  a  fact  which,  on  certain  points,  sub- 
jects him  to  the  law  of  a  particular  country.  The  domicil  of  a 
corporation  is  a  fiction  suggested  by  the  fact  that  a  corporation 
is,  on  certain  points,  e.  g.j  the  jurisdiction  of  the  Courts,  subject 
to  the  law  of  a  particular  country.  A  man,  that  is  to  say,  is  in 
some  respects  subject  to  the  law  of  England  because  he  has  in 
fact  an  English  domicil ;  a  corporation  is  by  a  fiction  supposed  to 
have  an  English  residence  or  domicil  because  it  is  in  certain 
respects  subject  to  the  law  of  England.  Hence  a  corporation 
may  very  well  be  considered  domiciled,  or  resident,  in  a  country 
for  one  purpose  and  not  for  another,  and  hence  too  the  great 
uncertainty  as  to  the  facts  which  determine  the  domicil,  or  resi- 
dence, of  a  corporation.  In  each  case  the  particular  question  is 
not,  at  bottom,  whether  a  corporation  has  in  reality  a  permanent 
residence  in  a  particular  country,  but  whether,  for  certain  pur- 
poses (e.  ^.,  submission  to  the  jurisdiction  of  the  Courts  or  liabil- 
ity to  taxation),  a  corporation  is  to  be  considered  as  resident  in 
England,  or  in  some  other  country.^ 

Trading  Corporations. 

The  residence  and  domicil  of  an  incorporated  trading  company 
are  determined  by  the  situation  of  its  principal  place  of  business. 

By  the  principal  place  of  business  is  meant  the  place  where  the 
administrative  business  of  the  company  is  conducted.  This  may 
not  be  the  place  where  its  manufacturing  or  other  business  opera- 
tions are  carried  on.^ 

Thus  if  a  company  incorporated  under  the  Companies'  Acts, 
1862  to  1890,  for  the  carrying  on  of  manufactures  in  India,  has  a 
registered  office  in  England,  and  its  affairs  are  conducted  in  Eng- 
land, the  company  is  domiciled  in  England,  not  in  India,  and 
a  company  whose  registered  office  is  in  Scotland  is  domiciled  in 

^  Contrast,  for  example,  the  decisions  as  to  the  residence  of  a  corporation 
under  the  Income  Tax  Act,  1853, 8.  2,  sched.  D  ;  CeBena  SiUphur  Co,  t.  Nichol- 
Mtm,  1876, 1  Ex.  D.  428  ;  Imperial  Continental  Gas  Association  y.  Nicholson,  1877, 
37  L.  T.  717  ;  London  Bank  of  Mexico,  ^c,  ▼.  Apthorpe,  [1891]  2  Q.  B.  (C.  A.) 
378,  with  decisions  as  to  the  domicil  or  ordinary  residence  of  a  corporation 
under  Rnles  of  Conrt,  1883,  Ord.  XL  r.  1,  sub-s.  (e)  ;  Jones  y.  Scottish  Accident 
Insurance  Co.  1886, 17  Q.  B.  D.  421 ;  Watkins  v.  ScoUish  Imperial  Insurance 
Co.  1889,  23  Q.  B.  D.  285. 

*  Lindley,  Company  Law,  5th  ed.,  App.  1,  pp.  910,  911.  Conf.  Taylor  y. 
CrowUtnd  Gas  Co.  1855,  11  Ex.  1 ;  23  L.  J.  (Ex.)  254  ;  Adams  y.  G.  W.  Ry. 
Co.  1861,  6  H.  &  y.  404 ;  Corb^  y.  General  Steam  Navigation  Co.  1859,  4 
H.  &  K.  482. 
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2.  (Rule  1.)  National  and  Municipal  Domicil.  —  In  the  American 
cases  a  distinction  is  sometimes  made,  implicitly  as  well  as  explicitly,  between 
domicil  with  reference  to  an  independent  country,  and  domicil  with  reference 
to  a  political  division  of  a  country.  The  former  is  called  national  domicil;  the 
latter,  municipal  domicil.  Jacobs  also  uses  the  term  quasi-national  domicil,  to 
indicate  '*  that  domicil  which  has  for  its  seat  a  quasi-autonomous  state,  —  such 
**  as  the  States  of  this  Union,  or  the  various  countries  and  colonies  composing 
'<  the  realm  of  Great  Britain."  Law  of  Domicil,  ss.  77, 207, 362.  In  discussing 
quasi-national  domicil,  however,  the  courts  generally  use  the  term  <<  national 
domicil.''  Talbot  y.  Chamberlain,  149  Mass.  67,  20  N.  £.  305.  In  all  these 
cases,  the  fundamental  idea  of  domicil,  that  of  home,  is  preserved.  Cass  v. 
Gunnison,  68  Mich.  147.  But,  in  the  case  of  municipal  domicil,  there  is  a 
tendency  to  give  grater  weight  to  mere  residence  or  personal  presence,  and 
to  recognize  more  readily  a  change  of  domicil,  than  in  the  case  of  national 
domicil.  Putnam  v.  Johnson,  10  Mass.  488  ;  WiUnraham  v.  Ludlow,  99  Mass.  587; 
North  Yarmouth  v.  West  Gardiner,  58  Me.  211  ;  Ludlow  v.  Szold  (Iowa),  67 
N.  W.  676.  To  a  less  extent  the  same  thing  may  be  said  as  to  quasi-national 
domicil.  Wheeler  v.  HoUis,  19  Tex.  522  ;  MerriWs  Heirs  v.  MorrisseU,  76  AU. 
433  ;  Hicks  v.  Skinner,  72  N.  C.  1 ;  First  Nat.  Bank  v.  Balcom,  35  Conn.  361. 

3.  (Rule  1.)  Commercial  Domicil.  —  In  United  States  v.  Chin  Quong 
Look,  52  Fed.  Rep.  203  (1892),  a  case  arising  under  the  Chinese  Exclusion  Act, 
the  court,  construing  Lau  Ow  Bew  v.  United  States,  144  U.  S.  47  (1892),  re- 
jected the  test  of  personal  domicil,  and  acted  upon  the  theory  of  commercial 
domicil  as  applied  in  prize  cases.  But,  in  the  case  of  Lau  Ow  Bew,  the  facts 
as  agreed  upon  were  that  he  had  been  domiciled  in  the  United  States  for 
seventeen  years  ;  that  his  absence  from  the  United  States,  which,  at  the  time 
of  his  return  thereto,  had  continued  for  less  than  a  year,  was  temporary,  for 
the  purpose  of  visiting  his  relatives  ;  and  that  he  left  the  United  States  "  with 
the  intention  of  returning  as  soon  as  possible."  On  these  facts  the  Supreme 
Court  said :  *'  We  are  of  opinion  that  it  was  not  intended  that  commercial 
''domicil  should  be  forfeited  by  temporary  absence  at  the  domicil  of  origin, 
**  nor  that  resident  merchants  should  be  subjected  to  loss  of  rights  guaranteed 
*'  by  treaty,  if  they  failed  to  produce  from  the  domicil  of  origin  that  evidence 
**  which  residence  in  the  domicil  of  choice  may  have  rendered  it  difficult  if  not 
**  impossible  to  obtain."  Lau  Ow  Bew  y.  United  States,  144  U.  S.  47,  63  ;  see, 
also,  p.  62.  The  term  '*  commercial  domicil "  seems  to  have  been  used  merely 
as  descriptive  of  the  domicil  of  choice  of  Lau  Ow  Bew,  who  was  a  merchant. 
See  Fong  Yue  Ting  v.  United  States,  149  U.  S.  698,  724. 

4.  (Rule  1.)  Residence.  —  The  term  ''residence"  is  often  used  in  the 
sense  of  domicil,  e,  g.,  in  insolvency  statutes,  Ayers  v.  Weeks,  65  N.  H.  248  ; 
Cobb  V.  Rice,  130  Mass.  231  ;  in  statutes  relating  to  administration  and  distri- 
bution. White  V.  Tennant,  31  W.  Va.  790  ;  8  S.  £.  596  ;  Gable  v.  Mays  (Md.), 
17  Atl.  565  ;  AUgood  v.  Williams,  92  AIa.  551 ;  8  So.  722  ;  in  testamentary 
matters.  In  re  Zerega^s  WiU,  20  N.  Y.  Supp.  417  ;  Matter  of  Stover,  4  Redf. 
(N.  Y.)  82  ;  Von  Hoffmann  v.  Ward,  4  Redf.  (N.  Y.)  244 ;  Harberger's  Will, 
13  Phila.  368  ;  as  to  eligibility  for  public  office.  People  ▼.  Connell,  28  HI.  App. 
285  ;  People  v.  Piatt,  50  Hun,  454  ;  3  N.  Y.  Supp.  367  ;  m  attachment  statutes, 
Lobe  V.  Brauss,  12  Pa.  Co.  Ct  255  ;  2  Pa.  Dist.  167  ;  in  matters  of  jurisdiction, 
De  Mdi  y.  De  Meliyl20I^.Y.  i85 ;  Kennedyy.  RyaU,611il.Y.379i  PrnfiM 
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T.  C,  0.  Sfc.  R.  R.  29  Fed.  Rep.  494  ;  KeUh  v.  Stetter,  25  Kan.  100  ;  Church 
V.  Crassmany  49  Iowa,  444  ;  Bradley  t.  Fraser^  54  Iowa,  289  ;  In  re  Afflick, 

3  Mc Arthur,  95.  See,  also,  Shaw  v.  Shaw^  98  Mass.  158 ;  State  v.  Aldrich^ 
14  R.  1. 171 ;  BoucicauU  y.  TFoocf,  2  Biss.  34  ;  CadtoaUader  v.  IfotoeZ/,  3  Harr. 
(N.  J.)  138  ;  Reed's  Appeal,  71  Pa.  St.  378 ;  StraUon  v.  Brigham,  2  Sneed, 
420 ;  State  v.  Grizzard,  89  N.  C.  115  ;  State  v.  Demston,  46  Kan.  359  ;  Camjo- 
dd/  Y.  White,  22  Mich.  178  ;  Kellogg  v.  Supervutars,  42  Wis.  476  ;  Johnston  v. 
OvJUbosA,  65  Wis.  473  ;  K«mi5/6  v.  Paulding,  19  Minu.  488  ;  Chariton  Co.  v. 
Moberly,  59  Mo.  238  ;  Xoimt  Oxford  Contested  Election,  11  Phila.  641. 

The  term  residence  is,  however,  construed  in  various  senses,  in  accordance 
with  the  intent  of  the  statute.  Tyler  v.  Murray,  57  Md.  418  ;  Shaeffer  v.  GH- 
hert,  73  Md.  66  ;  Krone  y.  Cooper,  43  Ark.  547 ;  Morgan  v.  Nunes,  54  Miss. 
308  ;  Weaver  v.  Norwood,  59  Miss.  665  ;  Frost  v.  Brisbin,  19  Wend.  11 ;  Ludlow 
▼.  5zoW  (Iowa),  57  N.  W.  676  ;  Mintzner*s  Estate,  2  Pa.  Dist.  584.  It  may 
signify  merely  a  fixed  abode  for  the  time  being,  as  distinguished  on  the  one 
hand  from  domicil,  and  on  the  other  hand  from  mere  temporary  sojourn. 
Eaves  Costume  Co.  v.  Pratt,  2  Misc.  420 ;  22  N.  Y.  Supp.  74  ;  Alston  v.  New- 
comer,  42  Miss.  186  ;  Krone  v.  Cooper,  43  Ark.  547  ;  Exchange  Bank  v.  Cooper, 
40  Mo.  169 ;  Lewis  v.  Castello,  17  Mo.  App.  593  ;  or  it  may  signify  merely 
temporary  sojourn,  without  regard  to  its  duration,  Tucker  v.  Field,  5  Redf. 
(N.  Y.)  139. 

In  Louisiana,  where  the  conditions  of  domicil  are  precisely  defined,  an  alle- 
gation of  residence  will  not  be  construed  as  an  allegation  of  domicil.  Succes-^ 
sion  of  Thomas,  35  La.  Au.  19,  22. 

5.  (Rule  1.)  Habitanct.  —  The  term  "  inhabitant "  is  often  construed  in 
the  sense  of  domicil.  Matter  of  Stover,  4  Redf.  (N.  Y.)  82  ;  Gorham  v.  Shep- 
herd,  6  Mackey  (D.  C),  596  ;  MerrilVs  Heirs  v.  MorrisseU,  76  Ala.  433  ;  Bor- 
land ▼.  Boston,  132  Mass.  89,  questioning  Briggs  v.  Rochester,  16  Gray,  337 ; 
Kellogg  y.  Supervisors,  42  Wis.  97.  Contra,  Quinby  y.  Duncan,  4  Harr.  (Del.) 
383. 

6.  (Rule  1.)  Citizenship.  —  The  term  **  citizenship,'*  in  its  ordinary  sense 
of  nationality,  conveys  a  distinct  idea  from  that  of  domicil.  Brown's  Case,  5 
Ct.  of  CI.  571  ;  State  v.  Adams,  45  Iowa,  99.  Yet  it  is  often  construed  in  the 
sense  of  domicil.  Morris  v.  Gilmer,  129  U.  S.  315  ;  Saginaw  Gas- Light  Co.  v. 
CUy  of  Saginaw,  28  Fed.  Rep.  549 ;  Wiggins  v.  Bethune,  29  Fed.  Rep.  51 ; 
Comitis  V.  Parkerson,  56  Fed.  Rep.  556  ;  Von  Glahn  y.  Varrenne,  1  Dillon  C.  C. 
515  ;  Kemna  v.  Brockhaus,  10  Biss.  C.  C.  128  ;  Lessee  of  Butler  v.  Famsworth, 

4  Wash.  C.  C.  101  ;  Quinby  v.  HyaU,  4  Harr.  (Del.)  383. 

7.  (Rule  2.)  Necebsitt  of  Domicil.  —  That  a  person  cannot  be  without 
a  domicil  has  been  held  in  respect  of 

(1)  taxation,  Thomdike  v.  City  of  Boston,  1  Met.  242  ;  Borland  v.  Boston, 

132  Mass.  89 ;  Kellogg  v.  Supervisors,  42  Wis.  476  ;   Church  v. 
RoweU,  49  Me.  367. 

(2)  jurisdiction,  Ayers  v.  Weeks,  65  N.  H.  248  ;  18  Atl.  1108. 

(3)  succession,  Gilman  v.  GUman,  52  Me.  165  ;  MerriWs  Heirs  y.  Morris^ 

seU,  76  Ala.  433  ;  Matter  of  Stover,  4  Redf.  (N.  Y.)  82 ;  Tucker  v. 
FiM,  6  Redf.  (N.  Y.)  139  ;  Ihipuy  y.  Wurtz,  53  N.  Y.  556. 

(4)  administration,  Hindman's  Appeal,  85  Pa.  St.  466. 

(5)  pauper  settlement,  AbingUm  y.  North  Bridgewater,  23  Pick.  177. 
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(6)  lojal  character,  Demiare  y.  United  States,  93  U.  S.  606. 

(7)  homestead  exemption,  Shepherd  v.  Ctusiday,  20  Tex.  24. 

(8)  attachment,  Morgan  y.  Nunee,  54  Miss.  3(>B.    In  Hieks  y.  Skinner,  72 

N.  C.  1,  it  was  held  that  a  person  could  abandon  his  domicil  in 
North  Carolina  without  haying  acquired  another  elsewhere ;  but 
in  Hannan  y.  Grixzardy  89  N.  C.  115,  120,  the  court  said  that  one 
domicil  was  neyer  lost  till  a  new  one  was  acquired,  and  that  this 
rule  was  "  based  upon  the  necessity  of  haying  some  place  bj  whose 
**  laws  in  case  of  death  the  personal  estate  must  be  administered.^ 
In  Ludlow  y.  Szold  (Iowa),  57  N.  W.  676,  in  which  it  was  held  that 
a  person  may  abandon  and  lose  one  **  residence  "  without  acquiring 
another,  the  court  seem  to  haye  misinterpreted  the  phrase  '*  change 
of  habitation,"  as  used  in  Botna  Vol,  State  Bank  y.  Silver  City 
Bank  (Iowa),  54  N.  W.  472. 

8.  (Rule  3.)  SiKOLEKESS  OF  Domicil.  — >  A  person  can  haye  but  one  domicil 
at  a  time.  Desmare  v.  United  States,  93  U.  S.  605  ;  Shaw  y.  Shaw,  98  Mass.  158  ; 
Gilman  y.  Oilman,  52  Me.  165 ;  Ayers  y.  Weeks,  65  N.  H.  248  ;  Tipton  y.  Tip- 
ton,  87  Ky.  243  ;  Alter  y.  WaddeU,  20  La.  An.  246  ;  MerriWs  Heirs  y.  Morris- 
sett,  76  Ala.  433.  Contra,  Wharton,  Conf,  o/L.  s.  73.  And  see,  as  to  political 
or  commercial  domicil,  Sntith  y.  Croom,  7  Fla.  81, 150 ;  as  to  domicil  for  puiv 
poses  of  diyorce,  Greene  y.  Greene,  11  Pick.  410 ;  as  to  belligerent  domicil. 
The  Venus,  8  Cranch,  253.    See  Americdn  Notes,  stqmi,  3  (Rule  1). 

9.  (Rule  4.)  Retention  of  Domicil.  —  A  domicil  once  acquired  is  re- 
tained until  it  is  changed.  State  y.  HaUett,  8  Ala.  169  ;  AHngton  y.  North 
Bridgewater,  23  Pick.  170 ;  HaUet  y.  BasseU,  100  Mass.  167  ;  Borland  y.  Boston, 
132  Mass.  89,  42  Am.  Rep.  424 ;  Wahns  y.  MarshaU,  80  lU.  74  ;  Sanderson  y. 
Ralston,  20  La.  An.  312  ;  Gilman  y.  Gilman,  52  Me.  165  ;  Lewis  y.  Castello,  17 
Mo.  App.  593.  A  domicil  once  acquired  is  retained  while  a  person  is  in  transitu 
to  a  new  place  of  permanent  settlement.  Shaw  y.  Shaw,  99  Mass.  158  ;  Little- 
field  y.  Brooks,  50  Me.  475  ;  MiUs  y.  Alexander,  21  Tex.  154.  The  act  of  a 
wife  in  changing  her  abode  cannot  change  the  domicil  of  her  husband  against 
his  will,  Porterfield  y.  Augusta,  67  Me.  556 ;  though  he  pays  her  occasional 
yisits,  Scholes  y.  Iron  Works,  44  Iowa,  190. 

10.  (Rule  5.)  Domicil  of  Independent  Persons.  —  See  Abington  y. 
North  Bridgewater,  23  Pick.  170  ;  LUtUfield  y.  Brooks,  50  Me.  475  ;  In  re  Bye, 
2  Daly  (N.  Y.),  534  ;  Wharton,  Conf.  o/L.  s.  29. 

11.  (Rule  6.)    Domicil  of  Origin. 

(1)  As  to  legitimate  children,  see  Price  y.  Price,  156  Pa.  St.  617 ;  27  AtL 

291  ;  Harkins  y.  Arnold,  46  Ga.  656  ;  /n  re  Bye,  2  Daly  (N.  Y.), 
534  ;  Jacobs,  Law  of  Domicil,  s.  105. 

(2)  As  to  illegitimate  or  posthumous  children,  see  Houlton  y.  Loubec,  35 

Me.  411 ;  Story,  Conf,  of  L.B,4!d;  Wharton,  Conf  ofL,  s.  37. 

(3)  As  to  foundlings,  see  Wharton,  Conf  of  L,  s.  39. 

(4)  As  to  legitimated  child,  see  Wharton,  Conf.  of  L,b.3S  ;  Jacobs,  Law 

of  DomicH,  s.  30. 

12.  (Rule  7.)  Domicil  of  Choice,  how  acquirkd.  —  See  American 
Notes,  supra,  1,  and  City  of  Hartford  y.  Champion,  58  Conn.  268  ;  20  Atl.  471; 
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Price  y.  Price,  156  Pa.  St.  617 ;  27  Atl.  291 ;  Cooper  y.  Beers,  143  111.  25 ;  33 
N.  £.  61  ;  Behrengmeyer  y.  Kreiiz,  135  111.  591,  26  N.  £.  704  ;  Jermison  y.  Hap- 
good,  10  Pick.  77 ;  De  Mdi  y.  De  Mdi,  67  How.  (N.  Y.)  Pr.  20 ;  White  y, 
TetmarU,  31 W.  Va.  790 ;  8  S,  E.  596  ;  Jones  v.  AJhhrook  (N.  C),  20  S.  E.  170  ; 
Matter  of  Stover,  4  Redf .  (N.  Y.)  82  ;  Ayers  y.  Weeks,  65  N.  H.  248  ;  Verret 
▼.  Bonmllain,  33  La.  An.  1304. 

13.  (Role  8.)    Change  of  Dohicil. 

(1)  As  to  retention  of  domicil  of  origin  till  a  domioil  of  choice  is  acquired, 

see  Price  y.  Price,  156  Pa.  St.  617 ;  27  Atl.  291;  Reed's  Appeal,  71 
Pa.  St.  378 ;  Harvard  College  y.  Gore,  5  Pick.  369 ;  HaUet  y.  Bassett, 
100  Mass.  167  ;  Cadin  y.  Gladding,  4  Mason,  308 ;  Firth  y.  FiHh, 
50  N.  J.  Eq.  137  ;  AUgood  y.  Williams,  92  Ala.  551 ;  8  So.  722  ; 
Knowlton  y.  KnowUon  (111.),  39  N.  E.  595  ;  Dtqimy  y.  Wurtz,  53  N. 
Y.  556  ;  iXf  MeU  y.  De  Meli,  67  How.  (N.  Y.)  Pr.  20 ;  Tucker  y. 
Field,  5  Redf.  (N.  Y.)  139  ;  Matter  of  Stover,  4  Redf.  (N.  Y.)  82  ; 
GUman  y.  GUman,  52  Me.  165  ;  HaUotoeU  y.  5aco,  5  Me.  396  ;  Kel^ 
lor  y.  Baird,  5  Heisk.  (Tenn.)  39  ;  £a:  ;>arte  Blumer,  27  Tex.  734  ; 
Heirs  of  Holliman  y.  Pee5^,  1  Tex.  673  ;  Quinby  y.  Hyatt,  4  Harr. 
(Del.)  383 ;  Kellogg  y.  Supervisors,  42  Wis.  297  ;  Morgan  y.  Nunes, 
54  Miss.  308  ;  iS^tote  y.  Dayton,  11  Mo.  678  ;  5mitA  y.  Cro(m,  1  Fla. 
81.  The  Ciyil  Code  of  Louisiana  proyides  (Art.  46)  that  «  a  yolun- 
'*  tary  absence  of  two  years  from  the  State,  or  the  acquisition  of 
**  residence  in  any  other  State  of  this  Union  or  elsewhere,  shall  f or- 
''feit  a  domicil  within  this  State."  Hyman  y.  Schlenker,  44  La. 
An.  108  ;  10  So.  623. 

(2)  As  to  abandonment  of  domicil  of  choice, 

(i)  whereupon  a  new  domicil  of  choice  is  acquired,  see  Cooper  y. 
Beers,  143  111.  25 ;  33  N.  E.  61  ;  Ayers  y.  Weeks,  65  N.  H. 
248.  The  fact  that  a  person  flees  &om  justice,  with  an  in- 
tention neyer  to  return,  does  not  destroy  his  domicil,  in  the 
absence  of  proof  that  he  has  gained  a  new  one  elsewhere. 
CM  y.  Rice,  130  Mass.  231.  See  American  Notes,  infra,  21 
(Rule  14). 
(ii)  whereupon  the  domicil  of  origin  is  resumed.  Reed*s  Appeal, 
71  Pa.  St.  378 ;  Bremme's  Estate,  13  Pa.  Co.  Ct.  177;  2  Pa. 
Dist.  455  ;  Mayo  y.  Equitable  Life  Assur.  Soc.  (Miss.)  15  So. 
791. 

14.  (Rule  9.)  DomciL  of  Dependent  Persons,  Minors,  and  Married 
Women.  —  Minors  are  generally  deemed  incapable,  propria  mxAu,  of  changing 
their  domicil  during  minority.  Van  Matre  y.  Sankey,  148  111.  356,  36  N.  E. 
628 ;  HarJans  y.  Arnold,  46  Ga.  656.  Wharton,  Conf  of  L,  s.  41,  suggests 
that,  if  the  child  has  been  "  emancipated,"  he  may  acquire  a  domicil  of  his 
own.  See  Woodward  y.  Woodward,  87  Tenn.  644, 11  S.  W.  892.  Compare 
Gilbraith  y.  Bunce,  65  Mo.  349.  An  infant  ward  who  was  **  twenty  years  old 
and  engaged  to  be  married,"  and  who  was  therefore  said  to  be  "  of  an  age  to 
exercise  a  choice"  as  to  "where"  he  would  go,  was  held  to  be  capable  of 
aeqoiring  a  residence  or  domicil  for  himself.  Roberts  y.  Walker,  18  Gra.  5. 
See  Commonwealth  y.  Graham,  157  Mass.  73. 

The  domicil  of  an  adopted  chUd  follows  that  of  the  adopting  parent    Wood- 
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ward  y.  Woodward,  87  Tenn.  644 ;  11  S.  W.  892  ;  In  re  Johnson  (Iowa),  54  N. 
W.  69 ;  Ross  v.  Ross,  129  Mass.  243 ;  Washburn  y.  White,  140  Mass.  568  ; 
Foley's  Estate,  11  Pbila.  47. 

15.  (Rule  9,  Sub-Rule  1.)  Domicil  of  Minors. 

(1)  The  domicil  of  a  legitimate  or  legitimated  minor  is  the  same  as,  and 

changes  with,  that  of  the  father.  AUgood  y.  WiUiams,  92  Ala.  551; 
8  So.  722  ;  Kennedy  y.  Ryall,  67  N.  Y.  367  ;  Von  Hoffman  v.  Ward, 
4  Redf.  (N.  Y.)  244 ;  Lacy  y.  WiUiams,  27  Mo.  280  ;  McCaUum 
y.  White,  23  Ind.  43  ;  Parsonsjield  y.  Kenndmnkport,  4  Me.  *47  ; 
Dresser  y.  Edison  Illuminating  Co,  49  Fed.  Rep.  257 ;  Cannon's 
Estate,  16  Pa.  Co.  Ct.  312 ;  Wolfe's  EstaU,  13  Pa.  Co.  Ct.  179 ; 
MiUs'  Guardian  y.  City  o/HopkinsmUe  (Ky.).  H  S.  W.  776  ;  Mears 
y.  Sinclair,  1  W.  Va.  185 ;  Lamar  y.  Micou,  112  U.  S.  452.  A 
father  may,  upon  his  death,  change  the  domicil  of  his  child  by 
appointing  a  testamentary  guardian  in  another  State,  who,  after  the 
father's  death,  and  in  accordance  with  his  intention,  remoyes  the 
child  to  such  State.  White  y.  Howard,  52  Barb.  294.  But  the  fact 
that  a  father  intrusts  the  care  and  keeping  of  his  minor  child  to  a 
person  in  another  place  does  not  change  the  minor's  domicil.  De 
Jamett  y.  Harper,^  Mo.  App.  415.  See  AUgood  y.  WiUioins, siq!)ra. 
Where  children  under  fourteen  years  of  age  were  abandoned  by 
their  father,  and  liyed  with  and  were  supported  by  their  grand* 
mother,  it  was  held,  under  the  California  statute,  that  the  legal 
residence  of  the  children  was  that  of  the  grandmother,  and  that 
the  father  could  not  change  it  by  surreptitiously  remoying  them 
to  another  county.    In  re  Vance,  92  Cal.  195  ;  28  Pac.  229. 

(2)  As  to  the  domicil  of  an  illegitimate  minor,  see  Blackstone  y.  Seekonk, 

8  Cushing,  75  ;  Houllon  y.  Lubec,  35  Me.  411 ;  Wharton,  Canf,  of 
L,  s.  37  ;  Jacobs,  Law  of  Domicil,  ss.  105, 195.  The  domicil  of  a 
minor  whose  father  is  dead  is  the  same  as,  and  changes  with,  the 
domicil  of  the  mother,  so  long  as  she  remains  a  widow.  Lamar  y. 
Micou,  112  U.  S.  462  ;  Mears  y.  Sindair,  1  W.  Va.  185  ;  Kennedy 
y.  RyaU,  67  N.  Y.  367  ;  Lacy  y.  WUUams,  27  Mo.  280 ;  Freetown 
y.  Taunton,  16  Mass.  51.  It  is  not  changed  by  her  marrying 
again  and  acquiring  the  domicil  of  a  second  husband.  Lamar  y. 
Micou,  112  U.  S.  452 ;  Mears  y.  Sindair,  1  W.  Va.  185  ;  Freetown  y. 
Taunton,  16  Mass.  52  ;  Johnson  y.  Copeland,  35  Ala.  521 ;  School 
Directors  y.  James,  2  Watts  &  S.  568  ;  Brown  y.  Lynch,  2  Bradf . 
(N.  Y.)  214 ;  Ex  parte  Dawson,  3  Bradf.  (N.  Y.)  130 ;  Allen  y. 
Thomason,  11  Humph.  (Tenn.)  536. 

(3)  There  is  much  conflict  in  the  American  decisions  as  to  the  power  of  a 

guardian  to  change  the  domicil  of  his  ward.  Wharton,  Conf  ofL. 
B.  42,  says  that  a  guardian  cannot  change  his  ward's  domicil  except 
by  leaye  of  court.  The  law  on  the  subject  has  been  stated  by  the 
Supreme  Court  of  the  United  States  thus :  "  A  testamentary 
"  guardian  nominated  by  the  father  may  haye  the  same  control  of 
"  the  ward's  domicil  that  the  father  had.  Wood  y.  Wood,  5  Paige, 
'*  596.  And  any  guardian,  appointed  in  the  State  of  the  domicil 
*'of  the  ward,  has  been  generally  held  to  haye  the  power  of  chang- 
'*ing  the  ward's  domicil  from  one  county  to  another  within  the 
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•<  same  State  and  nnder  the  same  law.  Cutis  y.  Hctskins,  9  Mass. 
"  643 ;  Hdyoke  v.  Haskms,  6  Pick.  20 ;  KirHand  v.  Wkately,  4 
"Allen,  462  ;  Anderson  v.  Anderson^  42  Vt.  350  ;  Ex  parte  Bartlett, 
« 4  Bradford,  221  ;  The  Queen  v.  WhitUy,  L.  R.  5  Q.  B.  326,  331. 
**  But  it  is  yeiy  doubtful,  to  say  the  least,  whether  even  a  guardian 
^*  appointed  in  the  State  of  the  domicil  of  the  ward  (not  being  the 
"natural  guardian  or  a  testamentary  guardian)  can  remove  the 
"  ward's  domicil  beyond  the  limits  of  the  State  in  which  the  guar- 
"dian  is  appointed  and  to  which  his  legal  authority  is  confined. 
**  Douglas  v.  Douglas,  L.  R.  12  £q.  617,  626 ;  Daniel  v.  HiU,  62 
"  Ala.  430 ;  Story,  Conf.  of  L,  s.  606,  note  ;  Dicey  on  Domicil,  100, 
"  132.  And  it  is  quite  clear  that  a  guardian  appointed  in  a  State 
"in  which  the  ward  is  temporarily  residing  cannot  change  the 
*^  ward's  permanent  domicil  from  one  State  to  another."  Lamar 
y.  Micou,  112  U.  S.  462,  471,  472.  See  Jacobs,  Law  of  Domicil,  ss. 
266-263.  It  has  been  held  that  a  child  under  ten  years  of  age, 
who,  with  the  assent  of  its  appointive  guardian,  resides,  after  the 
death  of  its  parents,  with  its  paternal  grandmother  in  another 
State,  such  grandmother  being  its  next  of  kin  and  the  head  of  the 
family,  acquires  the  domicil  of  the  grandmother,  who  is,  under  the 
circumstances,  to  be  considered  as  its  guardian  by  nature.  Lamar 
y.  Micou,  114  U.  S.  218  ;  6  Sup.  Ct.  867.  This  decision  has  been 
cited  as  authority  in  Re  Benton  (Iowa),  60  N.  W.  614;  but  the 
Supreme  Court  of  Tennessee  has  said  that  the  Supreme  Court  of 
the  United  States  went  "  further  than  we  would  feel  at  liberty  to 
*'go,  and  we  cite  it  (the  case)  merely  as  instructive."  Woodward 
y.  Woodward,  87  Tenn.  644.  See,  generally,  School  Directors  y. 
James,  2  Watts  &  S.  668  ;  Mintzner^s  Estate,  2  Pa.  Dist.  684 ; 
TrtmmdL  y.  Trammdl,  20  Tex.  406 ;  Wheeler  v.  Hollis,  19  Tex. 
622  ;  City  ofLouisvUle  y.  Sherley,  80  Ky.  71  ;  In  re  Afflick's  Estate, 
3  McArthur,  96 ;  Townsend  v.  KenddU,  4  Minn.  412  ;  Mears  v. 
Sindavr,  1  W.  Va.  186  ;  CoCbum  y.  Holland,  14  Rich.  Ch.  (So. 
Car.)  176,  229.  It  is  clear  that  a  guardian  will  not  be  permitted 
to  change  the  domicil  of  his  ward  for  a  fraudulent  purpose  ;  and 
the  courts,  in  determining  the  question  of  an  alleged  or  attempted 
change  of  domicil,  frequently  consider  whether  such  change  was, 
or  would  be,  beneficial  or  injurious  to  the  interests  of  the  ward. 

16.  (Rule  9,  Sub-Rule  2.)  Domicil  of  Married  Woman.  —  The  domicil 
of  a  married  woman  is  the  same  as,  and  changes  with,  that  of  her  husband. 
Anderson  y.  Watt,  136  U.  S.  694  ;  Cooper  v.  Beers,  143  111.  26  ;  BabbiU  y.  Bab- 
Init,  69  111.  277  ;  Bate  y.  Incisa,  69  Miss.  613  ;  Suter  v.  Suter  (Miss.),  16  So. 
678 ;  Wingfield  y.  Rhea,  77  Ga.  84 ;  Remey  v.  Board  of  Equalization,  80  Iowa, 
470,  46  N.  W.  899  ;  CMum  y.  Holland,  14  Rich.  Ch.  (So.  Car.)  176,  229 ; 
Mason  y.  Homer,  105  Mass.  116 ;  ParreU  v.  Palmer  (Ind.  App.),  36  N.  E.  713  ; 
Hacketstown  Bank  y.  MitcheU,  4  Dutch.  616  ;  Williams  y.  Saunders,  6  Cold.  60  ; 
McPherson  y.  Housd,  2  Beasley,  36  ;  Sanderson  y.  Ralston,  20  La.  An.  312  ; 
Ckristu^s  Succession,  20  La.  An.  383  ;  McAfee  y.  Kentucky  University,  7  Bush, 
135  ;  Smith  v.  Morehead,  6  Jones  £q.  (N.  C.)  360  ;  Angier  v.  Angier,  7  Phila. 
305  ;  Dow  y.  Gould,  31  Cal.  629  ;  Austin's  Estate,  Myrick's  Probate  (Cal.),  237  ; 
Bank  y.  Balcom,  35  Conn.  361  ;  Hunt  v.  Hmt,  72  N.  Y.  217  ;  Ditson  v.  Ditson, 
4  R.  I.  87  ;  Greene  y.  Windham,  13  Me.  226 ;  Hollister  y.  HoUister,  6  Pa.  St. 
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449  ;  Hanberry  y.  Hanberry,  29  Ala.  719 ;  Jennen  v.  JefmeUf  24  Ind.  355 ; 
Lacey  v.  Clements,  36  Tex.  661.  A  husband  and  wife  liyed  apart  for  twelye 
years  by  mutual  consent,  the  wife  Hying  in  New  York  and  the  husband  in 
Fennsylyania,  where  they  at  first  resided  after  their  marriage.  During  the 
subsequent  period  of  separation,  their  children  liyed  with  the  wife  in  New 
York,  and  were  wholly  supported  by  her.  After  her  death,  the  husband 
claimed  a  right  to  share  in  her  estate,  a  right  to  which  he  was  entitled  by  the 
laws  of  Fennsylyania,  but  not  by  those  of  New  York.  It  was  held  that  the 
domicil  of  the  wife  was  in  New  York,  and  that  the  husband's  claim  must  be 
determined  by  the  laws  of  that  State.  The  court  said  :  "  The  whole  claim  of 
*<  the  plaintiff  is  based  upon  the  old  rule  that  a  woman  by  marriage  acquires  the 
«  domicil  of  her  husband  and  changes  it  with  him.  .  .  .  The  old  rule  in  refer- 
«  ence  to  a  married  woman's  domicil  cannot,  certainly,  preyail  in  yiew  of  the 
"rights  which  are  recognized  to  be  hers  by  statute.  .  .  .  The  wife  is  nowadis- 
"  tinot  legal  entity,  haying  in  the  disposition  of  her  property  all  the  rights,  and 
**  eyen  more  than  a  husband  has  eyer  possessed,  and  the  husband  has  no  control 
"  whateyer  oyer  her  moyements  or  her  disposition  of  her  property."  Matter  of 
Florance,  54  Hun  (N.  Y.),  328.  An  appeal  from  this  decision  was  dismissed  on 
technical  grounds,  119  N.  Y.  661.  After  judicial  separation  from  her  husband, 
a  wife  may  choose  a  domicil  for  herself.  Barber  y.  Barber,  21  How.  582 ;  Hunl 
y.  Hunt,  72  N.  Y.  217.  A  wife  may  gain  an  independent  domioil  after  being 
abandoned  by  her  husband.  Greene  y.  Windham,  13  Me.  225.  Aa  to  the  ques- 
tion whether  a  wife  is  obliged  to  follow  her  husband  to  a  distant  place  of  set- 
tlement, see  BUhop  y.  Bishop,  30  Fa.  St  412 ;  Cutler  y.  Cutler,  2  Brewst.  511 ; 
Boyce  y.  Boyce,  23  N.  J.  £q.  337. 

While  a  wife  cannot  create  a  claim  to  an  independent  domicil  by  abandoning 
without  cause  the  domicil  of  her  husband  and  making  her  residence  elsewhere 
{Suter  y.  Suter  (Miss.),  16  So.  678  ;  Babbitt  y.  Babbitt,  69  IlL  277),  she  may 
acquire  a  separate  domicil  for  the  purpose  of  diyorce  proceedings.  Harteau  y. 
Harteau,  14  Fick.  181 ;  Dutcher  y.  Butcher,  39  Wis.  651  ;  Hunt  y.  Hunt,  72  N. 
Y.  217 ;  Mdlen  v.  Mdlen,  10  Abb.  (N.  Y.)  N.  C.  329  and  note,  pp.  33^-342, 
reyiewing  the  decisions  on  the  subject ;  Chapman  y.  Chapman,  129  HI.  386  ;  21 
N.  E.  806  ;  HoUister  y.  HoUister,  6  Fa.  St.  449 ;  Colvin  y.  Reed,  55  Fk.  St 
375  ;  Hanberry  y.  Hanberry,  29  Ala.  719  ;  Ditson  y.  Ditson,  4  R.  I.  87. 

17.  (Rule  10.)  Incapagitt  of  Dependent  Person  to  acquibb  a  Dom- 
icil. —  As  to  the  inability  of  an  infant  to  acquire  a  domicil  through  his  own 
act,  see  Von  Hoffman  y.  Ward,  4  Redf.  (N.  Y.)  244 ;  Haridns  y.  Arnold,  46 
Ga.  656.  See,  supra,  14  (Rule  9).  As  to  married  women,  see  notes,  siqfra,  16 
(Rule  9,  Sub-Rule  2). 

18.  (Rule  11.)  Dependent  Ferson,  on  becoming  Independent,  bb- 
TAiNS  last  Dependent  Domicil  till  he  changes  it. 

(1)  As  to  minor  who  has  attained  his  majority,  see  Johnston  y.  Turner,  29 

Ark.  280  ;  Von  Hoffman  y.  Ward,  4  Redf.  (N.  Y.)  244 ;  Worce^er 
y.  Springfield,  127  Mass.  540. 

(2)  As  to  widow,  see  Pennsylvania  y.  Ravenel,  21  How.  103  ;  Barber  y. 

Barber,  21  How.  582 ;  WiUiams  y.  Saunders,  6  Cold.  60 ;  Johnston  y. 
Turner,  supra;  Dupuy  y.  Wurtz,  53  N.  Y.  556. 

19.  (Rule  12.)  Domicil  alwats  ascertainable.  —  That  domicil  is  al- 
ways ascertainable,  see  Abin0ion  y.  North  Bridgewater,  23  Fick.  170  ;  Thorn' 
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dike  T.  City  of  BtmUm,  1  Met  242  ;  State  y.  Palmer,  65  N.  H.  9;  17  Ail.  977. 
In  a  cue  where  the  facts  seemed  consistent  with  either  residence  or  non-resi- 
denee,  and  there  were  circomstanees  strongly  indicative  of  fraud,  the  court  so 
determined  the  question  of  residence  as  would  best  secure  the  rights  of  cred- 
itors. Keith  ▼.  Stetter,  26  Kan.  100.  In  this  relation,  see  the  Ciyil  Code  of 
Louisiana  (Art  38),  which  provides  that  where  a  person  resides  alternately  in 
several  places,  etc.,  any  one  of  such  places  may  be  considered  as  his  principal 
establishment,  '<at  the  option  of  the  persons  whose  interests  are  thereby 
•<  affected." 

20.  (Rule  13.)  Tkbskscb  Pbbsuxpiive  Evidekce  of  Doiocil.  —  That  a 
person's  presence  is  presumptive  evidence  of  domicil,  see  cases,  supra,  19  (Rule 
12)  ;  also,  King  v.  United  States,  27  Ct  of  CI.  529  ;  Gwer  v.  (TDaniel,  1  Bin- 
ney,  349  note  ;  Olsen's  WiU,  63  Iowa,  145. 

21.  (Rule  14.)  Domicil  once  acquired  presumed  to  be  retained.  — 
That  a  domicil  once  acquired  is  presumed  to  oontinue,  see  Desmare  v.  United 
States,  93  U.  S.  606  ;  Mitchdl  v.  United  States,  21  WaU.  350  ;  Price  v.  Price, 
156  Pa.  St  617  ;  27  AU.  291 ;  Fisk  v.  Railroad,  53  Barb.  472  ;  Ferguson  v. 
Wright,  113  N.  C.  537 ;  18  S.  £.  691  ;  Pulham  v.  Howe  (Vt),  20  Atl.  101 ; 
Woods  T.  Inhabitants  of  Bristol,  84  Me.  358;  24  Atl.  865  ;  Church  v.  Grossman, 
49  Iowa,  444 ;  Keith  v.  Stetter,  25  Kan.  100.  The  burden  of  proof  is  on  him 
who  asserts  that  domicil  has  been  changed.  Price  v.  Price,  156  Pa.  St.  617; 
27  AtL  291 ;  Hgman  v.  Sddenker,  44  La.  An.  108 ;  Tucker  v.  Field,  5  Redf  . 
(N.  T.)  139.  But  the  presumption  that  a  domicil  once  acquired  continues  will 
not  prevail  when  its  effect  would  be  to  impose  upon  a  person  the  character  of 
an  enemy  to  his  government    Stoughton  v.  Hill,  3  Woods  C.  C.  404. 

22.  (Rule  15.)  Facts  proving  Residence  or  an  Intention  to  re- 
side I^RMANSNTLT.  —  The  question  of  domicil  *'  depends,  not  upon  proving 
**  particular  facts,  but  whether  all  the  facts  and  circumstances  taken  together, 
**  tending  to  show  that  a  man  has  his  home  or  domicU  in  one  place,  overbalance 
**all  the  like  proofs  tending  to  establish  it  in  another.''  Shaw,  C.  J.,  Ahington 
▼.  North  Bridgewater,  23  Pick.  170, 178,  cited  in  Hindman's  Appeal,  85  Pa.  St 
466,  470.  But,  as  the  taking  together  of  **  all  the  facts  and  circumstances  " 
presupposes  the  proof  of  particular  facts  and  circumstances,  any  fact  or  cir- 
enmstanoe  which  is  evidence  of  the  existence  at  a  particular  place  of  the  con- 
stituents of  domicil  is  evidence  of  the  existence  of  a  domicil  there.  Wright  v. 
Boston,  126  Mass.  161 ;  Mooar  v.  Harvey,  128  Mass.  219 ;  Williams  v.  Roxhwry, 
12  Gray,  734  ;  Fiek  v.  Chester,  8  Gray,  506 ;  /n  ?v  Gould's  Will,  9  N.  Y.  Supp. 
e03 ;  /n  IV  Zerega's  WiU,  20  N.  Y.  Supp.  417  ;  MerrUTs  Heirs  v.  Morrissett,  76 
Ala.  433 ;  Verret  v.  BanmUain,  33  La  An.  1304  ;  Hyman  v.  Schletiher,  44  La. 
An.  108  ;  7A«  Thomas,  24  Fed.  Rep.  375  ;  Behrenemeyer  v.  Kreitz,  135  HI.  591; 
26  N.  £.  704 ;  Keith  v.  Stetter,  25  Kan.  100 ;  City  of  Hartford  v.  Champion,  58 
Conn.  268;  20  AU.  471 ;  Cerro  Gordo  County  v.  Hancock  County,  58  Iowa,  114 ; 
Swaney  v.  fTtileAtns,  13  Neb.  266  ;  Berry  v.  HuU  (N.  M.),  30  Pac.  936.  The  fact 
that  a  person  has  for  a  long  time  ceased  to  perform  the  duties  and  avail  himself 
of  the  privileges  of  a  citizen  in  a  particular  place  is  evidence  that  he  has  aban- 
doned his  domicil  there.  Mooar  v.  Haroey,  128  Mass.  219 ;  Meserve  v.  Folsom, 
62  y t.  504 ;  20  Atl.  926.  The  fact  that  a  person  engages  in  business  and  votes 
in  a  particular  place  is  evidence  that  he  is  domiciled  there.    Austin's  Estate, 
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Myrick's  Probate  (Cal.),  237.  The  fact  of  voting  is  accepted  as  evidence, 
though  it  is  not  conclusive  evidence,  of  domicil.  Hayes  v.  Hayes,  74  111.  312  ; 
East  Livermare  v.  Fanmngtan,  74  Me.  154  ;  Fish  v.  Railroad,  53  Barb.  472 ; 
MandeviUe  v.  Huston,  15  La.  An.  281.  Payment  of  taxes  is  evidence  of  domicil. 
Chase  V.  Chase  (N.  H.),  29  Atl.  553  ;  Hood  v.  Judkins,  61  Mich.  675 ;  28  N. 
W.  689 ;  Mesetve  v.  Folsom,  62  Vt.  504 ;  20  Atl.  926 ;  Bowman  v.  Boyd  (Nev.), 
30  Pac.  823.  So  is  the  execution  of  one*s  will  in  accordance  with  the  laws  of 
a  particular  place.  Dupuy  v.  Wurtz,  53  N.  Y.  556  ;  Dupuy  v.  Seymour,  64 
Barb.  156  ;  Tucker  v.  Fidd,  5  Redf.  (N.  Y.)  139.  The  **  ownership  of  real 
"  estate  "  in  a  place,  *'  not  coupled  with  residence  therein,  is  of  no  value  with 
«« reference  to  domicil  or  residence."  Price  v.  Price,  156  Pa.  St.  617  ;  27  Atl. 
291  ;  Dupuy  v.  Wurtz,  supra ;  Barton  v.  Irashurgh,  33  Vt.  159 ;  Heirs  v. 
Peebles,  1  Tex.  673  ;  Butler  v.  Hoffer,  1  Wash.  C.  C.  499.  As  to  the  ownership 
of  real  estate,  coupled  with  other  circumstances,  especially  as  affecting  the 
question  of  the  retention  of  domicil,  see  Jacobs,  Law  of  Domicil,  ss.  417-419. 
A  mere  declaration  of  intention  to  become  a  citizen  of  the  United  States  is 
insufficient  to  prove  an  intention  to  adopt  as  a  domicil  the  place,  city,  or  State 
in  which  such  declaration  is  made.  Bremme^s  Estate,  13  Pa.  Co.  Ct.  177 ;  2  Pa. 
Dist.  455.  That  a  person  attended  a  particular  church  is  admissible  as  tending 
to  show  his  domicil.  Fulham  v.  Howe,  62  Vt.  386 ;  20  Atl.  101.  The  residence 
of  the  wife  is  primd  facie  evidence  of  the  husband's  domicil.  Brewer  v.  Lin- 
naeus, 36  Me.  428. 

23.  (Rule  16.)  Declarations.  —  As  evidence  of  domicil,  acts  are  more 
important  than  words.  Firth  v.  Firth,  50  N.  J.  Eq.  137.  Nevertheless,  a 
person's  declarations  are  admissible  to  show  the  character  of  his  residence. 
Kemna  v.  Brockhaus,  10  Biss.  C.  C.  128  ;  Kilbum  v.  BenneU,  3  Met.  199  ; 
HuUu  V.  Hulett,  37  Vt  581 ;  Verret  v.  Bonvillain,  33  La.  An.  1304 ;  Ex  parte 
Blumer,  27  Tex.  734 ;  Gundlin  v.  Hamburg- American  Packet  Co.  6  Misc.  620 ;  26 
N.  Y.  Supp.  73.  The  operation  of  this  rule  is  qualified  in  many  jurisdictions 
by  the  commou-law  rale  excluding  declarations  of  a  party  in  his  own  behalf  on 
the  ground  of  interest,  unless  they  accompany  the  act  in  question  and  serve  to 
explain  it  as  part  of  the  res  gestae  ;  and  this  qualification  has  given  rise,  some- 
times even  in  the  same  jurisdiction,  to  much  conflict  of  authority.  Viles  v. 
Waltham,  157  Mass.  542  ;  Brookfidd  v.  Warren,  128  Mass.  287 ;  Wright  v. 
Boston,  126  Mass.  161 ;  Chase  v.  Chase  (N.  H.),  29  Atl.  553  ;  Ayers  v.  Weeks, 
65  N.  H.  248 ;  18  Atl.  1108  ;  State  v.  Palmer,  65  N.  H.  9 ;  17  Atl.  977  ;  Fulham 
V.  Howe,  62  Vt.  386  ;  Bangor  v.  Brewer,  47  Me.  97  ;  Burgess  v.  Clark,  3  Ind. 
250  ;  Gnffin  v.  WaU,  32  Ala.  149  ;  MitcheU  v.  United  States,  21  Wall.  360  ;  Bea- 
son  V.  State,  34  Miss.  602  ;  1  Wharton  on  Ev,  s.  258  et  seq.  As  to  declarations 
or  statements  in  wills,  see  Dupuy  v.  Wurtz,  53  N.  Y.  556  ;  Dupuy  v.  Seymour,  64 
Barb.  156  ;  Mackenzie  v.  Mackenzie,  3  Misc.  200,  23  N.  Y.  Supp.  270  ;  Matter 
of  Stover,  4  Redf.  (N.  Y.)  82  ;  GabU  v.  Ways  (Md.),  17  Atl.  566  ;  Harberger's 
WiU,  13  Phila.  368.  By  the  CivU  Code  of  Louisiana  (Art.  42)  the  intention 
of  a  person  to  make  his  principal  establishment  in  another  parish  than  that  in 
which  he  is  domiciled,  and  thus  to  change  his  domicil  to  such  other  parish,  is 
proved  by  a  written  declaration  of  his  intention  before  the  recorders  of  the 
parishes  from  which  and  to  which  he  shall  intend  to  remove  ;  but,  in  case  this 
declaration  is  not  made,  his  intention  must  be  inferred  from  ciroomstances 
(Art.  43). 

24.  (Rule  17.)  RssroENCE  as  Evidence  of  Domicil.  —  That  residenoe 
in  a  place  is  evidence  of  domicil  there,  see  Anderson  v.  Watt,  138  U.  S.  694  ; 
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Efmis  Y,  Smith,  14  How.  400 ;  Shdtan  y.  Tiffin,  6  How.  163  ;  The  Venus,  8 
Cranchy  253 ;  Abington  v.  North  Bridgewater,  23  Pick.  170  ;  Hart  y.  Lindsey, 
17  N.  H.  235  ;  Ryall  v.  Kennedy,  40  N.  Y.  Super.  Ct.  347  ;  Hindman's  Appeal, 
85  Pa.  St.  466  ;  Carey's  Appeal,  76  Pa.  St.  201 ;  State  v.  Fm/,  4  Harr.  (Del.) 
558 ;  Qidnby  y.  Duncan,  4  Harr.  (Del.)  383  ;  Johnston  y.  Tum^r,  29  Ark.  280  ; 
Ez  parte  Blumer,  27  Tex.  734  ;  Milb  y.  Alexander,  21  Tex.  154  ;  /n  re  Toner, 
39  Ala.  454  ;  Home  y.  Home,  9  Ired.  99  ;  Graveley  y.  Graveley,  26  So.  Car.  1 ; 
02»en'»  TTi^Z,  63  Iowa,  145  ;  Keith  y.  Stetter,  25  Kan.  100  ;  Dow  y.  (^ouZtf,  31 
Cal.  629  ;  Hairston  y.  Hairston,  27  Miss.  704 ;  Alter  y.  WaddUl,  20  La.  An. 
246  ;  Caduxdlader  v.  Howell,  3  Harr.  (N.  J.)  138.  But  no  particular  length 
of  residence  is  required  to  gain  a  domicil.  Guier  y.  0*Danel,  1  Binney,  349  note ; 
Carey's  Appeal,  75  Pa.  St.  201 ;  The  Venus,  8  Cranch,  263 ;  Cooper  y.  GcU- 
braith,  3  Wash.  C.  C.  546  ;  Johnson  y.  Twenty-one  Bales,  2  Paine,  601 ;  Kemna 
y.  Brockhaus,  10  Biss.  C.  C.  128  ;  Stockton  v.  Staples,  66  Me.  197 ;  Parsons  v. 
Bangor,  61  Me.  457 ;  Swaney  y.  Hutchins,  13  Neb.  266 ;  Russell  y.  Randolph, 
11  Tex.  460 ;  Home  y.  Home,  9  Ired.  99 ;  Verret  y.  Bonvillain,  33  La.  An. 
1304  ;  Johnston  y.  Turner,  29  Ark.  280;  Hart  y.  Horn,  4  Kan.  232;  Hairston  y. 
Hairston,  27  Miss.  704  ;  ^liZ^M  y.  HuleU,  37  Vt.  681.  Yet  length  of  residence, 
onexplained,  may  be  evidence  of  the  animus  manendi.  Dupuy  y.  Wurtz,  53  N. 
Y.  556 ;  Williamson  y.  Parisien,  1  Johns.  Ch.  389 ;  Ennis  y.  5mttA,  14  How. 
400  ;  The  Ann  Green,  1  Gall.  274  ;  WhiU  y.  Brown,  1  Wall.  Jr.  217  ;  Hood's 
Estate,  21  Pa.  St  106  ;  HuleU  v,  HtdeU,  37  Vt.  581. 

25.  (Kule  18.)  Residence,  or  Non-Residence,  not  necessarily  Evi- 
dence OF  THE  Existence  or  Non-£Ixistence  of  Domicil  in  a  Particu- 
lar Place.  —  As  has  been  seen  (supra,  1,  Rule  1),  it  is  essential  to  domicil 
that  there  should  be  an  intention  to  remain  permanently,  or  at  least  indefi- 
nitely, in  the  place  where  one  resides.  As  to  how  far  the  fact  of  residence  or 
non-residenoe  is  or  is  not  eyidence  of  domicil,  see  generally  the  cases  cited 
gupra,  under  24  (Rule  17).  See,  also,  Fain  y.  Crawford,  91  Ga.  30 ;  16  S.  E. 
106. 

With  respect  to  residence  as  affecting  domicil,  the  controlling  question  is  that 
of  intent,  not  motiye.  Thus,  if  a  person  giyes  up  his  residence  in  one  State 
and  removes  to  another  State  with  the  intention  of  making  the  latter  his  per- 
manent home,  he  acquires  a  domicil  in  the  latter,  though  his  motiye  was  to 
preyent  the  defendant  (a  corporation)  from  removing  a  suit,  which  he  in- 
tended to  bring  against  it,  to  the  United  States  Courts.  Chicago  ^  Northwest- 
em  R'y  Co.  y.  Ohle,  117  U.  S.  123.  See,  also,  Yomg  y.  PoOak,  85  Ala.  439 ;  6 
So.  279. 

Among  persons  in  respect  of  whom  the  question  of  residence  requires  ezcep- 
tiiMial  or  somewhat  special  consideration,  we  may  note  the  following  classes  :  — 

(1)  Prisoners.  —  The  transportation  of  a  person  to  a  place  other  than  that 

of  his  residence,  for  the  purpose  of  temporary  imprisonment,  does 
not  change  his  domiciL  Baltimore  y.  Chester,  53  Vt.  315,  and  cases 
therein  cited  ;  Barton  y.  Barton,  74  Gra.  761 ;  Hardy  y.  De  Leon,  5 
Tex.  211 ;  Young  y.  PoUak,  86  Ala.  439 ;  6  So.  279. 

(2)  Convicts.  —  A  person  confined  as  a  convict,  for  a  term  of  years,  does 

not  acquire  a  domicil  in  the  place  of  his  confinement.  Topsham 
y.  Leujiston,  74  Me.  237,  criticising  Reading  y.  Weslport,  19  Conn. 
561,  and  Washington  y.  Kent,  38  Conn.  249,  and  citing  with  ap- 
proval Grant  v.  DaUiber,  11  Conn.  234,  238  ;  Barton  v.  Barton,  74 
Ga.  761. 
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(3)  Fugitivm  and  Refugees.  —  The  fact  that  a  person  leaves  a  place  as  a 

fugitive  from  justice,  intending  never  to  return,  does  not  destroy 
his  domioil  there.  Cobb  v.  Ricey  130  Mass.  231,  cited  with  ap- 
proval in  Ayers  v.  Weeks^  65  N.  H.  248.  But  if  a  person  in  such  a 
predicament  goes  to  a  new  place  with  the  intention  to  remain  per^ 
manently  or  indefinitely,  he  acquires  a  domicil  there.  Young  v. 
PoOaky  85  Ala.  439 ;  5  So.  279 ;  Cobb  v.  Ricey  130  Mass.  231.  The 
Constitution  of  New  York  provides  that  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason  of  his  presence  or 
absence  at  any  almshouse  or  other  asylum  at  public  expense,  nor 
while  confined  in  any  public  prison.  People  v.  Ccufy,  143  N.  T. 
100 ;  20  N.  Y.  Supp.  474 ;  37  N.  E.  673. 

(4)  Paupers.  —  As  to  pauper  settlement  or  domicil,  see  People  v.  Cody, 

143  N.  Y.  100;  20  N.  Y.  Supp.  474;  37  N.  E.  673 ;  Baltimore  v. 
Chestery  53  Yt.  315  ;  Freepwi  v.  Board  of  SupervisorSy  41  111.  496  ; 
Covode  V.  Foster y  4  firewst.  414  ;  Amherst  v.  HoUiSy  9  N.  H.  107  ; 
Washington  v.  Kenty  38  Conn.  249  ;  Topsham  v.  LewistoUy  74  Conn. 
236.  An  inmate  of  a  veteran's  home,  who  intends  to  remain  as  long 
as  he  lives,  though  he  took  up  his  abode  there  because  of  indigence, 
acquires  a  residence  for  voting  purposes.  Stewart  v.  Keyser  (Cal.), 
39  Pac.  19. 

(5)  Lunatks,  —  As  to  the  domicil  of  insane  persons  the  decisions  are  con- 

flicting. It  has  been  held  that  a  domicil  acquired  by  a  person 
when  sane  cannot,  after  he  has  become  insane,  be  changed  by  his 
g^rdian.  Pittsjidd  v.  Detroity  53  Me.  442.  Contra,  Holyoke  v. 
Hasldnsy  5  Pick.  20 ;  Anderson  v.  Andersony  42  Vt.  350 ;  HiU  v. 
Hortoriy  4  Den.  (N.  Y.)  88.  A  person  under  guardianship  as  an 
insane,  or  as  a  weak-minded,  person  may,  however,  have  sufficient 
mental  capacity  to  acquire  a  domicil  for  himself  and  thus  to  change 
his  domicU.  Talbot  v.  Chamberlainy  149  Mass.  57  ;  20  N.  £.  305 ; 
Mowry  v.  Latham,  17  R.  L  480 ;  Culver's  Appealy  48  Conn.  165. 
And  insanity  does  not  prevent  continuous  residence  from  establish- 
ing a  pauper  settlement  where  the  residence  began  before  the 
insanity.     Topsham  y.  Lewistony  74  Me.  236,  and  cases  therein  cited. 

(6)  Invalids.  —  A  change  of  residence  for  purposes  of  health  does  not 

generally  effect  a  change  of  domicil.  FiddUy  Trust  jrc.  Co.  v.  Pres^ 
tony  16  Ey.  L.  Rep.  461 ;  28  S.  W.  658  ;  iST^  v.  WoodvOUy  38  Miss. 
646;  Ex  parte  Blymery27  Tex.  734;  Dupuyy.  TTtfits,  53  N.  Y.  556 ; 
Hegeman  v.  Fox,  31  Barb.  475 ;  Isham  v.  GibbonSy  1  Bradf  .  69 ; 
Kellogg  v.  City  of  Oshkosh,  14  Wis.  625. 

(7)  Officials.  —  A  person  does  not  lose  his  domicil  by  absence  in  the  ser- 

vice of  the  government.  In  re  Town  of  HighlandSy  22  N.  Y.  Supp. 
137  ;  State  v.  Grizzardy  89  N.  C.  115  ;  Dennis  v.  StaU,  17  Fku  389 ; 
Commonwealth  v.  Jones,  12  Pa.  St.  365,  371.  Yet  he  may,  just  as 
other  persons,  change  his  domioil.  Mooar  v.  Harveyy  128  Mass. 
219  ;  Commonwealth  v.  Kdleher,  115  Mass.  103  ;  Darragh  v.  Birdy  3 
Oregon,  229 ;  Wood  v.  Fitzgeraldy  3  Oregon,  568.  The  Maryland 
statute  (Act  of  1890,  ch.  573,  s.  14),  which  requires  all  persons 
leaving  the  State  to  reside  abroad  to  make  a  certain  declaration 
in  order  to  retain  their  domicil,  applies  to  offieiab  in  the  service  of 
the  United  States.  Sterling  v.  Homer,  74  Md.  573 ;  Lancaster  v. 
HeHtert,  74  Md.  334 ;  Southerland  v.  Norris,  74  Md.  326. 
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(8)  iim^otMuforv.  —  That  domicil  is  not  changed  by  residence  abroad  as  a 

diplomatic  representative,  see  observation  of  the  court  in  Crawford 
V.  WilsoHj  4  Barb.  504  ;  and  of  Gibson,  C.  J.,  in  Commonwealth  v. 
Jones,  12  Pa.  St.  366,  371.  Wharton,  Con/,  of  L,  s.  49,  places  this 
role  on  the  ground  that  the  "  house  of  an  ambassador,  or  minister 
"extraordinary,  is  regarded  as  a  part  of  the  territory  which  he 
''represents."  Though  this  fiction,  which  is  carefully  to  be  distin- 
guished from  the  personal  extrarterritoriality  of  the  minister,  has 
gained  currency  in  consequence  of  the  fondness  of  writers  for  metar 
phorical  expressions,  it  has  little  foundation  in  law.  See  article  on 
Asylum  in  Legations,  etc.,  Pditical  Science  Quarterly,  vol.  vii.,  pp. 
397-405.  But  it  is  clear  that  the  foreign  residence  of  a  diplomatic 
agent  in  itself  affords  no  evidence  of  an  intention  permanently  to 
reside  abroad. 

(9)  Consuls,  —  Aa  in  the  case  of  diplomatic  agents,  the  residence  of  a 

person  abroad  in  a  consular  capacity  in  itself  affords  no  evidence  of 
a  change  of  domicil.  Wooldridge  v.  Wilians,  4  How.  (Miss.)  360, 
366. 

(10)  Persons  in  the  Military  or  Naval  Service.  —  While  mere  enlistment  and 

service  abroad  by  such  persons  do  not  show  a  change  of  domicil 
(Brewer  v.  Linnaeus,  36  Me.  428  ;  KnowUon  v.  KnowUon,  39  N.  £. 
595),  yet  such  persons  may  change  their  domicil  in  the  ordinary 
way.  Mooar  v.  Harvey,  128  Mass.  219 ;  Remey  t.  Board  of  Equal- 
ization,  80  Iowa,  470 ;  45  N.  W.  899  ;  Ames  v.  Duryea,  6  Lansing, 
155. 

(11)  Sailors,  —  Though  sailors  may  in  the  ordinary  way  change  their 

domicil,  mere  kbsence  on  duty,  however  prolonged,  has  no  such 
effect.  Guier  t.  (yDanid,  1  Binney,  349  note  ;  Thomdike  v.  City 
of  Boston,  1  Met.  242,  246  ;  HaUet  v.  Bassett,  100  Mass.  167  ;  Stoch- 
tan  V.  Staples,  66  Me.  197  ;  In  re  Bye,  2  Daly  (N.  Y.),  525.  Nor 
can  a  sailor's  wife  change  his  domicil  in  his  absence,  and  against 
his  wiU,  by  removing  his  effects  and  children  to  another  place. 
Porterfeld  v.  Augusta,  67  Me.  556. 

(12)  Servants,  —  The  domicil  of  the  servant  is  that  of  the  master.    More' 

land  V.  Davidson,  71  Pa.  St.  371.  But  not  necessarily  so.  Cerro 
Gordo  County  v.  Hancock  County,  58  Iowa,  114.  See  Wharton, 
Conf.  ofL,%  47. 

(13)  Appresntxces,  —  The  domicil  of  the  apprentice  is  that  of  the  master. 

Maddox  v.  The  State,  32  Ind.  14. 

(14)  Ecclesiastics.  —  In  the  United  States  the  domicil  of  a  clergyman  is 

not  necessarily  within  his  charge  or  diocese.  The  domicil  of  an 
itinerant  clergyman  is  the  place  of  his  last  permanent  residence. 
AUffood  V.  Williams,  92  Ala.  551;  8  So.  722. 

(15)  Students.  —  A  person  does  not  gain  a  domicil  by  residing  in  a  place 

merely  as  a  student  Opinion  of  the  Judges,  5  Met.  587  ;  Granby 
V.  Amherst,  7  Mass.  1  ;  Fry^s  Election  Case,  71  Pa.  St.  302 ;  Lower 
Oxford  Contested  Election,  11  Phila.  641  ;  Sanders  v.  GetcheU,  76 
Me.  158  ;  Hart  v.  Lindsey,  17  N.  H.  235 ;  KeOey  v.  Garrett,e7  Ala. 
304  ;  Matter  of  Rice,  7  Daly,  22  ;  White  v.  Howard,  52  Barb.  294  ; 
Vanderpod  v.  O'Hanlon,  53  Iowa,  246 ;  36  Am.  Rep.  216.  If,  how- 
ever, there  is  a  permanent  abode,  which  may  be  shown  by  engaging 
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in  business,  by  establishing  a  home,  or  by  other  circumstances,  a 
domicil  is  acquired.  Matter  of  Ward,  19  Abbott  (New  Cas.),  187 ; 
20  N.  Y.  Supp.  606  ;  Dale  v.  Irwin,  78  III.  170  ;  Sanders  v.  Getchell, 
supra ;  Putnam  t.  Johnson,  10  Mass.  488  ;  Lower  Oxford  Contested 
Election,  supra, 

26.  (Rule  19.)  Domicil  of  Corporations.  —  The  domicil  of  a  corporation 
is  entirely  distinct  from  the  personal  domicil  of  its  shareholders  or  officers  ; 
so  that,  if  its  property,  its  sole  phice  of  business,  and  its  general  office  be  in 
one  place,  its  domicil  is  there  also,  though  its  trustees  and  shareholders  reside, 
and  the  trustees  often  hold  meetings,  in  different  places.  Perry  y.  Round  Lake 
Camp-meeting  Association,  22  Hun,  293.  A  corporation  created  under  the  laws 
of  a  particular  State  has  its  domicil  in  that  State,  and  cannot  change  it  by 
doing  business  in  another  State.  Bank  of  Augusta  v.  Earle,  13  Pet  620  ; 
Balto,  ^  Ohio  R.  R.  Co,  y.  Koontz,  14  Otto,  5  ;  Douglass  y.  P,  Ins,  Co.  138 
N.  Y.  209 ;  33  N.  £.  938  ;  Boston  Inoestment  Co,  y.  Boston,  158  Mass.  461.  See 
Pelton  y.  Northern  Transportation  Co,  37  Ohio  St.  450  ;  Baltimore  v.  Pass.  Ry. 
Co.  57  Md.  31.  A  company,  when  chartered  in  seyeral  States  successively, 
becomes  a  citizen  of  each  of  such  States.  Memphis  Sfc.  R.  R,  y.  Alabama, 
107  U.  S.  581 ;  Railroad  y.  Bamhill,  91  Tenn.  395,  and  cases  cited.  And 
a  foreign  corporation,  when  it  obtains  the  privilege  of  doing  business,  and 
establishes  a  permanent  general  agency,  in  a  State,  is,  as  to  the  business  there 
transacted,  to  be  considered  as  domiciled  there,  so  as  to  be  subject  to  the  same 
obligations  and  liabilities  as  a  domestic  corporation.  Martine  v.  Int.  Life  Ins. 
Co.  63  N.  Y.  339  ;  N,  Y.  Life  Ins.  Co.  v.  Best,  23  Ohio  St.  105.  In  the  first 
of  the  two  cases  last  cited  (Martine  v.  Int.  Life  Ins,  Co.),  the  defendant,  which 
was  an  English  corporation,  was  held,  under  the  circumstances,  to  have  pos- 
sessed, as  to  the  business  which  the  New  York  agency  transacted,  a  belligerent 
domicil,  so  that  it  could  not  plead  the  non-payment  of  premiums  during  the 
Civil  War  by  a  Confederate  policy-holder. 

27.  Taxation. — Tangible  movables  are  generally  taxable  at  the  place 
where  they  are  actually  situated.  PuUman^s  Car  Co.  v.  Pennsylvania,  141  U. 
S.  18  ;  Coe  v.  Errol,  116  U.  S.  617  ;  Brown  y.  Houston,  114  U.  S.  622  ;  Lum- 
ber Co.  V.  Loraine,  22  Fed.  Rep.  54  ;  State  v.  Dalrymple,  70  Md.  291 ;  17  Atl. 
82  ;  Pullman's  Palace  Car  Co.  v.  Twonibly,  29  Fed.  Rep.  658  ;  Burlington  Lum- 
ber Co.  y  WiUitts,  118  111.  659 ;  People  v.  Smith,  88  N.  Y.  576  ;  Taylor  v.  Love, 
43  N.  J.  L.  142 ;  Maurer  v.  Cliff,  94  Mich.  194 ;  53  N.  W.  1055 ;  Colbert  y. 
Leake  County  Supervisors,  60  Miss.  142  ;  State  v.  Howard  County  Court,  69  Mo.  ' 
454 ;  Standard  Oil  Co.  v.  Combs,  96  Ind.  179 ;  49  Am.  Rep.  156  ;  Pullman's 
Palace  Car  Co.  v.  Board  of  Assessors,  55  Fed.  Rep.  206 ;  National  Dredging 
Co.  V.  State  (AU.),  12  So.  720.  See  Com,  v.  Gaines,  80  Ky.  489  ;  Hardesty  v. 
Fleming,  57  Tex.  395  ;  Vogt  v.  Ayer,  104  111.  583  ;  Hood  v.  Judkins,  61  Mich. 
575 ;  28  N.  W.  689.  See,  as  to  property  tangible  and  intangible,  held  by  trus- 
tee, Anthony  v.  Caswell,  15  R.  I.  159 ;  1  Atl.  290  ;  People  v.  Coleman,  119  N. 
Y.  137 ;  23  N.  E.  488  ;  /n  re  Lines'  Estate,  155  Pa.  St.  378  ;  26  Atl.  728 ;  32  W. 
N.  C.  376 ;  Appeal  Tax  Court  v.  Gill,  50  Md.  377 ;  Trustees  v.  City  Council 
(Gra.),  17  S.  £.  61  ;  by  guardian,  Louisville  v.  SherUy,  80  Ky.  71.  Property 
merely  in  transit  is  not  subject  to  taxation.  Coe  v.  Errol,  62  N.  H.  303  ;  Rob- 
inson y.  Longley,  18  Nev.  71. 

Personalty  cannot  be  taxed  at  a  place  where  it  has  neither  an  actual  nor  a 
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legal  situs,  Cormnontoealth  y.  Cameron,  19  Mo.  App.  573  ;  People  y.  New  York 
Tax  Comrs,  38  Hun,  536  ;  Dallinger  y.  RapaUo,  14  Fed.  Rep.  32.  But,  in  many 
of  the  States,  the  maxim  mobilia  personam  sequuntur  has  been  applied  to  taxa- 
tion, and  all  personal  property  has  been  held  to  be  taxable  at  the  domicil  of 
the  owner  as  its  legal  situs,  Bemis  y.  Boston,  96  Mass.  366  ;  People  y.  East' 
many  25  Cal.  603  ;  Hemman  y.  Stover,  43  Me.  497  ;  Murray  y.  Charleston,  96 
U.  S.  432  ;  Appeal  Tax  Court  v.  Patterson,  50  Md.  354  ;  Kirtland  v.  Hotchkiss, 
100  U.  S.  491 ;  Klein  y.  French,  57  Miss.  668  ;  Augusta  y.  Dunbar,  50  Ga-  587  ; 
People  y.  Chenango,  11  N.  Y.  563 ;  Nugent  y.  Bates,  51  Iowa,  77;  Pelton  y. 
Northern  Transportation  Co,  37  Ohio  St,  450  ;  Standard  Oil  Co,  v.  Bachelor,  89 
Ind.  1 ;  Barnes  y.  Woodbury,  17  Ney.  383  ;  30  Pac.  1068.  Some  of  the  States, 
howeyer,  in  order  to  ayoid  double  taxation,  haye  by  statute  exempted  "  a  resi- 
^  dent's  personalty  if  permanently  located  and  taxed  in  another  State.  Such  is 
**  now  the  law  in  Alabama,  California,  Connecticut,  Indiana,  Louisiana,  Maine, 
**  Missouri,  New  Jersey,  Ohio,  Rhode  Island,  South  Carolina,  Vermont,  and 
*^  West  Virginia.  The  same  rule  has  been  extended  by  judicial  interpretation  to 
**  Illinois,  Kansas,  Missouri,  New  York,  North  Carolina,  and  Ohio.  .  .  .  But  in 
**  most  of  the  commonwealths  the  legal  fiction,  mobilia  personam  sequuntur,  still 
"  preyails,  and  the  indiyidual  is  taxed  on  all  his  personalty,  irrespective  of  its 
**  location."  Seligman,  Essays  in  Taxation,  pp.  112, 113.  See  Hoyt  y.  Commis^ 
sioners,  23  n!  Y.  224  ;  Mills  y.  Thornton,  26  111.  300  ;  Fisher  y.  Commissioners 
of  Rush  County,  19  Kan.  414  ;  Alvany  y.  Powell,  2  Jones  £q.  51  ;  State  y. 
Gaylord,  73  Wis.  316  ;  Carrier  y.  Gordon,  21  Ohio  St.  605  ;  San  Francisco  v. 
Flood,  64  Cal.  504 ;  Valle  y.  Ziegler,  84  Mo.  214 ;  Meyer  y.  Pleasant,  41  La. 
An.  645. 

Domicil  is  the  test  of  liability  to  purely  personal  taxes.  Remey  y.  Board 
of  Equalization,  80  Iowa,  470  ;  Kuntz  y.  Damdson  County,  6  Lea  (Tenn.),  65  ; 
People  y.  Chenango,  11  N.  Y.  563 ;  Heinman  v.  Stover,  43  Me.  497  ;  Dow  y. 
Sudbury,  5  Met.  (Mass.)  73.  And  a  domicil  once  gained  continues  till  another 
16  acquired.  McCutchen  y.  Rice  County,  2  McCrary  C.  Ct.  337  ;  Borland  y. 
Boston,  132  Mass.  89 ;  42  Am.  Rep.  424  ;  Kirby's  Appeal  (Pa.),  19  Atl.  494  ; 
Nugent  y.  Bates,  51  Iowa,  77  ;  50  N.  W.  76. 

In  the  United  States  the  yiew  generally  prevails  that  for  purposes  of  taxa- 
tion a  debt  has  its  situs  at  the  domicil  of  the  creditor.  Kirtland  y.  Hotchkiss, 
100  U.  S.  491 ;  Murray  v,  Charlestown,  96  U.  S.  432 ;  Appeal  Tax  Court  y. 
Patterson,  50  Md.  354  ;  Forseman  v,  Byrnes,  68  Ind.  247  ;  Ferris  y.  Kemble,  76 
Tex.  476  ;  12  S.  W.  689  ;  Meyer  y.  Pleasant,  41  La.  An.  645  ;  6  So.  258  ;  San 
Francisco  v.  Lux,  64  Cal.  481 ;  Insurance  Co,  y.  Board  of  Assessors,  44  La.  An. 
760 ;  Railey  y.  Board  of  Assessors,  44  La.  An.  765  ;  Boyd  v.  City  of  Selma 
(Ala.),  11  So.  393  ;  Poppleton  y.  Yamhill  County,  8  Oreg.  337  ;  Babcock  v. 
Board  of  Equalization,  65  Iowa,  110  ;  State  v,  Gaylord,  73  Wis.  316  ;  41  N.  W. 
621.  See  People  y.  Smith,  88  N.  Y.  576.  This  rule  applies  to  the  public  debt 
of  another  goyemment,  Bonaparte  y.  Tax  Court,  104  U.  S.  592  ;  and  to  shares 
in  a  foreign  corporation,  Sturges  y.  Carter,  114  U.  S.  511.  As  to  the  situs  of 
stocks,  bonds,  and  money  of  a  decedent,  for  purposes  of  taxation,  see  GallaHn 
T.  Alexander,  10  Lea  (Tenn.),  475  ;  City  of  Staunton  y.  Stout's  Exrs.  (Va.)  10 
S-  JEt.  5. 

It  has  been  held  that  the  locality  of  a  debt  is  not  changed  by  the  fact  that  it 
is  secured  by  bond  and  mortgage  on  real  estate  in  a  State  other  than  that  of 
the  creditor's  domicil.  Kirtland  y.  Hotchkiss,  100  U.  S.  491.  See  People  y. 
Barker,  135  N.  Y.  656 ;  32  N.  E.  252.    But  eyidences  of  debt  or  money,  in  the 
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hands  of  an  agent  for  collection  and  inYestment,  or  even  for  safe-keeping,  are 
often  subjected  to  taxation,  on  the  ground  that  they  haye  a  situs  independent 
of  the  domicil  of  the  owner.  State  Bank  t.  Richmond,  79  Va.  113  ;  Meyer  ▼. 
Pleasant,  41  La.  An.  645 ;  Finch  v.  York  County,  19  Neb.  50 ;  Herron  y. 
Keenan,  57  Ind.  472 ;  Gddart  y.  People,  106  111.  25 ;  Curtis  y.  Richland,  56 
Mich.  478  ;  Hutchinson  y.  Oskaloosa  Equalization  Board,  66  Iowa,  35 ;  State  y. 
SU  Louis  County  Court,  47  Mo.  594 ;  Redmond  y.  Rutherford  County  Commis- 
sioners, 87  N.  C.  122  ;  Jefferson's  Estate,  35  Minn.  215.  See  Walker,  Double 
TaxcUion,  pp.  106-110.  In  the  case  of  the  State  tax  on  foreign-held  bonds,  15 
Wall.  300,  it  was  held  that  a  State  could  not  tax  the  bonds  of  non-residents 
secured  on  property  within  the  State.  But  see  Railroad  Co,  y.  Collector,  100 
U.  S.  595  ;  Barnes  y.  Railroad  Co.  17  Wall.  294.  See,  also,  De  Vignier  y.  New 
Orleans,  16  Fed.  Rep.  11. 

The  domicil  of  a  foreign  corporation,  for  the  purposes  of  taxation,  is  the 
State  of  its  creation.  Boston  Investment  Co.  y.  Boston,  158  Mass.  461.  See, 
howeyer,  Pelton  y.  Northern  Transportation  Co.  37  Ohio  St.  450 ;  Baltimore  y. 
Passenger  Ry.  Co.  57  Md.  31.  But  a  State  may  tax  a  foreign  corporation, 
haying  an  office  and  transacting  a  part  of  its  business  within  the  State,  upon 
its  whole  capital  and  business.  Horn  Silver  Mining  Co.  y.  New  York,  143  U. 
S.  305.  Since  this  decision,  taxation  has  been  limited  in  New  Tork  by  statute, 
in  such  cases,  to  the  portion  of  the  capital  employed  in  the  State.  People  y. 
Wemple,  133  N.  Y.  323  ;  31  N.  E.  238  ;  People  y.  Campbell,  138  N.  T.  543  ;  34 
N.  E.  370.  See  State  RaUroad  Tax  Cases,  92  U.  S.  575  ;  W.  U.  TeL  Co.  y. 
Attorney-General,  125  U.  S.  530.  See,  as  to  taxation  of  corporate  shares,  PeO' 
pie  y.  Coleman,  135  N.  Y.  231  ;  31  N.  £.  1022  ;  Commonwealth  y.  Standard  OH 
Co.  101  Pa.  St.  119  ;  Worth  y.  Ashe  County  Commissioners,  90  N.  C.  409 ;  State 
V.  Smith  (N.  J.),  25  AtL  277  ;  Foster  y.  Stevens  (Yt.),  22  Atl.  78.  See  Seligman, 
Essays  in  Taxation,  pp.  223-242.  The  property  of  a  corporation  may  be  taxed 
whereyer  it  is  situate.    Pullman's  Car  Co.  y.  Pennsylvania,  141  U.  S.  18. 

As  to  legacy  and  inheritance  taxes,  see  In  re  Enston*s  Estate  (N.  Y.),  21  N. 
E.  87 ;  In  re  Tulane's  Estate,  51  Hun,  213 ;  Commonwealth's  Appeal,  129  Pa. 
St  338  ;  18  Atl.  132  ;  24  W.  N.  C.  27a 


CHAPTER  in. 
BRITISH  NATIONALITY.^ 

Rule  20. 

(1)  "  British   subject ''  means  any  person  who  owes 

permanent  ^  aUegiance  to  the  Crown. 

(2)  ^^Natural-born  British  subject"  means  a  British 

subject  ^  who  has  become  a  British  subject  at 
the  moment  of  his  birth. 

(3)  ^^  Naturalized  British  subject "  means  any  British 

subject  who  is  not  a  natural-bom  British  sub- 

subject. 

1  See  the  Nataralization  Act,  1870,  33  &  34  Vict.  cap.  14 ;  the  Naturalizar 
iion  Act,  1872,  35  &  36  Viet.  cap.  39 ;  the  Nataralization  Act,  1895,  58  &  59 
Vict.  cap.  43.  Conf .  25  £dw.  III.  stat.  2  ;  7  Anne,  cap.  5,  s.  3  ;  4  Geo.  II.  cap. 
21,  8.  1  ;  13  Geo.  III.  cap.  21 ;  7  &  8  Vict.  cap.  66  ;  Westlake,  3rd  ed.,  chap. 
XT.;  Foote,  2nd  ed.,  chap.  i. ;  1  Steph,  Camm,,  12th  ed.,  136  ;  2  Ilnd,,  405-410. 
See  App.,  Note  5,  Acquisition^  loss,  and  resumption  of  British  nationality, 

s  **  Permanent "  allegiance  is  used  to  distinguish  the  allegiance  of  a  British 
rabject  from  the  allegiance  of  an  alien  who,  because  he  is  within  the  British 
dominions,  owes  "  temporary  "  allegiance  to  the  Crown. 

•  Compare  Doe  d,  Thomas  y.  AchLamj  1824,  2  St.  Tr.  n.  b.  106. 

^  The  term  "  naturalized  British  subject,"  as  thus  defined,  includes  a  denizen 
who  is  a  person  made  a  British  subject  bj  letters  of  denization  granted  by  the 
Crown.  "  The  difference  between  their  effect  and  that  of  naturalization  is 
**  that  a  denizen  becomes  a  British  subject  from  the  date  of  the  letters  but  not 
**  as  from  that  of  his  birth,  while  a  naturalized  person  is  placed  in  the  United 
Kingdom  in  a  position  [nearly]  equivalent  to  that  of  a  natural-born  subject 

[at  any  rate  when  naturalized  under  the  Naturalization  Act,  1870].  .  .  .  The 
only  practical  difference  now  remaining  appears  to  be  that  no  person  bom 
**  out  of  the  British  dominions,  though  <  made  a  denizen,  except  such  as  are 
^  bom  of  English  parents,  shall  be  capable  to  be  of  the  priyy  council,  or  a 
M  member  of  either  house  of  parliament,  or  to  enjoy  any  office  or  place  of  trust 
^either  civil  or  military,  or  to  have  any  grant  of  lands,  tenements,  or  heredita^ 
**  ments  from  the  Crown  to  himself,  or  to  any  other  or  others  in  trust  for  him: ' 
''  St.  12  &  13  Wm.  ni,  cap.  2,  s.  3."  WesOake,  3rd  ed.,  p.  327.  Compare,  how- 
ever, Codsbum^  Nationality,  p.  28. 
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(5)  "  Statutory  alien  "  means  any  person  who,  having 

been  a  natural-bom  British  subject,  has  be- 
come an  alien  in  accordance  with  any  of  the 
following  Rules.^ 

The  term  includes  a  widow  who,  having 
been  a  natural-bom  British  subject,  has,  in  ac- 
cordance with  Rules  31  and  32,  become  an 
alien  by  or  in  consequence  of  her  marriage 
with  an  alien.^ 

(6)  "  Disability  "  means  the  status  of  being  an  infant, 

lunatic,  idiot,  or  married  woman.^ 

(7)  '^  Declaration  of  aUenage  "  means  a  declaration  of 

a  person's  desire  to  be  an  alien,  made  in  the 
manner  and  form  provided  by  the  Naturaliza- 
tion Act,  1870.* 

Rule  21.  —  Every  natural  person  is  either  a  British  sub- 
ject or  an  alien.'^ 

Comment 

This  follows  from  the  definition  given  of  the  terms  '^  British 
subject "  and  "  alien."  ^ 

More  than  one  state  may  claim  the  allegiance  of  the  same  indi- 
vidual, and  a  man  whom  English  Courts  treat  as  a  British  subject 
inay,  by  French  Courts,  be  treated  as  a  French  citizen. 

An  alien,  further,  who  has,  under  the  Naturalization  Act,  1870, 

^  See  Rules  26-29,  31,  35,  post,  and  compare  Naturalization  Act,  1870,  ss.  8, 
3,  4,  and  10. 

^  Ibid.,  8. 10,8ub-ss.  (1)  and  (2).  The  term  "statutory  alien  "  applies  only 
to  a  person  who  has  originally  been  a  natural-bom  British  subject.  The  term, 
further,  does  not,  it  would  appear  (if  the  Naturalization  Act,  1870,  be  con- 
strued strictly),  include  a  divorced  woman  who,  haying  been  a  natural-bom 
British  subject,  has  become  an  alien  by  or  in  consequence  of  a  marriage  with 
an  alien,  which  has  been  dissolved  by  divorce.  See  Rule  33,  post,  and  com- 
pare the  Naturalization  Act,  1870,  s.  10,  sub-s.  (2). 

»  Ibid,y  B.  17. 

*  Ibid.,  ss.  3,  11. 

'  Whether  a  person  is  in  fact  a  British  subject  may  be,  e.  ^.,  on  a  question 
of  extradition,  decided  by  a  jury  on  the  facts  of  the  case  in  accordance  with 
the  law  determining  the  acquisition  of  British  nationality.  Ghierin  v.  ne  Bank 
of  France,  1888,  6  Times  L.  R.  160.    {Boyd  v.  Thayer,  143  U.  S.  136.] 

*  See  p.  173,  ante. 
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acquired  a  certificate  of  naturalization  ''shall  not,  when  within 
''  the  limits  of  the  foreign  state  of  which  he  was  a  subject  previ- 
''  ously  to  obtaining  his  certificate  of  naturalization,  be  deemed  to 
be  a  British  subject  unless  he  has  ceased  to  be  a  subject  of  that 
state  in  pursuance  of  the  laws  thereof,  or  in  pursuance  of  a 
^  treaty  to  that  effect.*'  ^  Hence  a  person  naturalized  under  the 
Naturalization  Act,  1870,  may  under  some  circumstances  be  held, 
even  by  English  Courts,  to  be  an  alien. 

(A)  ACQUISITION  OF  BRITISH  NATIONALITY  AT  BIRTH 
(NATURAL-BORN  BRITISH  SUBJECTS). 

Rule  22.^  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, any  person  who  (whatever  the  nationality  of  his 
parents)  is  born  within  the  British  dominions^  is  a  natural- 
bom  British  subject. 

Comment 

This  Rule  contains  the  leading  principle  of  English  law  on  the 
subject  of  British  nationality. 

Allegiance  is  the  tie,  or  ligamen^  which  binds  the  subject  to 
the  King,  in  return  for  that  protection  which  the  King  affords 
the  subject."  ^  But  every  person  bom  within  the  British  do- 
minions does,  with  very  rare  exceptions,  enjoy  at  birth  the  pro- 
tection of  the  Crown.  Hence,  subject  to  such  exceptions,  every 
child  bom  within  the  British  dominions  is  born  ^^  within  the  lige- 
ance,"  as  the  expression  goes,  of  the  Crown,  and  is  at  and  from 
the  moment  of  his  birth  a  British  subject ;  he  is,  in  other  words, 
a  natural-bom  British  subject. 

^  Naturalization  Act,  1870,  s.  7.     See  Rale  25,  post, 

^  '*  All  persons  bom  within  the  United  Kingdom,  or  in  the  colonies,  fall 
*'  within  [the]  description  [of  natoral-bom  British  subjects].  And  this  extends 
**  even  to  those  born  of  aliens  residing  in  this  country,  provided  their  parents 
**  were  not  at  the  time  in  enmity  with  our  sovereign."  2  Steph.  Comm,,  12th  ed., 
p.  405.  See  Cockbum,  Nationality,  p.  7,  and  Calvin's  Case,  1608,  7  Rep.  18  a. 
Compare  Re  Stepney  Election  Petition  —  Isaacson  v.  Durant,  1886, 17  Q.  B.  D. 
64,  which  is  quite  consistent  with  Rule  22. 

*  1  Blackstone,  366.  "  Therefore  it  is  truly  said  that  protectio  trahii  subjec^ 
**  tionem,  et  subjectio  protedionem,**  Calvin's  Case,  1608,  7  Rep.  5  a.  It  is 
well  to  notice  that  allegiance,  though  it  practically  depends  upon  the  place  of 
a  person^s  birth,  theoretically  depends  on  a  person's  being  bom  under  the  con- 
trol and  within  the  protection  of  a  particular  sovereign,  and  therefore  only 
indirectly  on  the  place  of  a  person's  birth.  This  consideration  explains  most 
ol  the  exceptions  to  the  rule  that  a  person  bom  within  British  territory  is  a 
Bxitiflh  subject. 
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Nationality  under  this  Rale  is  independent  of  descent.  The 
child  of  aliens,  if  bom  within  any  country  subject  to  the  Crown, 
is  a  natural-bom  British  subject.  At  common  law  he  could 
not  change  his  nationality.  As  things  now  stand,  however,  his 
position  is  marked  by  this  peculiarity :  he  can,^  in  general,  after 
he  has  come  of  age,  renounce  British  nationality.^ 

ninstratlons. 

1.  Sy^  the  child  of  French  citizens,  is  bom  in  London  when  his 
parents  are  there  on  a  visit.     S  is  9k  natural-bom  British  subject. 

2.  S^  the  child  of  French  citizens,  is  bom  at  Calcutta.  ^  is  a 
natural-bom  British  subject. 

8.  /S,  the  child  of  French  citizens,  is  bom  on  board  a  British 
ship  when  the  ship  is  on  the  high  seas.  Sin  a  natural-bom  Brit- 
ish subject. 

4.  In  1812  S,  the  child  of  a  French  prisoner  of  war,  is  bom  in 
England.     /S  is  a  natural-bom  British  subject. 

Exception  1.  —  Any  person  who  (his  father  being  an  alien  enemy)  is  bom  in 
a  part  of  the  British  dominions  which  at  the  time  of  such  person's  birth  is 
in  hostile  oconpation,  is  an  alien.^ 

Comment 

*^  If  enemies  should  come  into  any  of  the  King's  dominions,  and 
*^  surprise  any  castle  or  fort,  and  possess  the  same  by  hostility, 
**  and  have  issue  there,  that  issue  is  no  subject  to  the  Eang,  though 
''  he  be  bom  within  his  dominions,  for  that  he  was  not  bom  under 
^^  the  King's  ligeance  or  obedience."  ^ 

ninstration. 

A  French  army,  during  a  war  with  England,  occupy  Jersey.  Sy 
the  child  of  a  French  soldier,  is  bom  in  Jersey  during  the  hostile 
occupation.     S  is  an  alien. 

1  See  Naturalization  Act,  1870,  s.  4. 

*  See  Rale  28,  jmw^,  and  App.,  Note  5,  AcquisUUmy  loss,  and  resumption  of 
British  nationality. 

•  «  jS  "  (Snhject)  throughout  this  chapter  stands  for  the  person  whose  na- 
tionality is  in  question. 

^  "  British  nationality  results  from  birth  in  the  British  dominions,  except  in 
"  the  case  of  a  child  bom  to  an  enemy  father  at  a  place  in  hostile  occupation*** 
Westlakey  3rd  ed.,  pp.  323,  324  ;  Calvin's  Case,  1608,  7  Bep.  18  a. 

«  Calvin's  Case,  1608,  7  Bep.  18  a,  18  b. 
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Exc^fihn  2.  —  Any  person  whose  father  (being  an  alien)  is  at  the  time  of 
such  person's  birth  an  ambassador  or  other  diplomatic  agent  accredited  to 
the  Crown  by  the  sovereign  of  a  foreign  state  is  (though  bom  within  the 
British  dominions)  an  alien.^ 


ninstrations. 

1.  S  is  born  in  London.  He  is  the  child  of  a  Frenchman 
accredited  to  the  Crown  as  ambassador  of  the  French  Republic. 
iS^  is  an  alien. 

2.  ^  is  bom  in  London.  S  is  the  child  of  a  Bussian  ambassar 
dor  accredited  by  the  Czar  to  the  French  Bepublic,  but  staying 
in  England  at  the  time  of  S*s  birth.  S  (semble)  is  a  natural- 
bom  British  subject 

Rule  23.^  —  Subject  to  the  exception  hereinafter  men- 
tioned, any  person 

(1)  whose  father  is  bom  within  the  British  dominions^ 

or 

(2)  whose  paternal   grandfather  is  born  within  the 

British  dominions, 
is  (though  not  bom  within  the  British  dominions)  a  natu- 
ral-bom British  subject. 

Provided  that  no  person  is  under  this  Rule  a  natural- 
bom  British  subject  whose  father  is  not  at  the  time  of  such 
person's  birth  a  natural-bom  British  subject.^ 

^  See  Coddmrriy  Nationality,  p.  7. 

'  This  Rule  gives  the  effect  of  7  Anne,  cap.  6,  s.  3 ;  4  Geo.  II.  cap.  21,  s.  1 ; 
13  Geo.  III.  cap.  21.  See  WesOake,  3rd  ed.,  pp.  324-326,  ss.  282,  283 ;  2 
Steph.  Comm,,  12th  ed.,  p.  406  ;  i)«  Geer  ▼.  SUme,  1882,  22  Ch.  D.  243  ;  /n  re 
WUhughby,  1885,  30  Ch.  D.  (C.  A.)  324. 

*  Compare  Doe  d,  Thomas  ▼.  AcHam,  1824,  2  St.  Tr.  n.  b.  105 ;  and  the 
Naturalization  Act,  1870,  s.  10,  sub-s.  (3)  (Rule  36,  p.  193,  ante),  with  Fitch 
▼.  Weber,  1847,  6  Hare,  51.  The  last  case  seems  inconsistent  with  the  proviso, 
bot  in  1847  a  British  subject,  though  he  could  get  himself  naturalized  in  a 
foreign  country  by  the  laws  thereof,  could  not  thereby,  in  the  eye  of  English 
law,  throw  off  his  allegiance  to  the  Crown  and  cease  to  be  a  British  subject 
A  man  therefore  could,  except  under  treaty,  never  in  strictness  cease  to  be  a 
natural-bom  British  subject.  Now,  however,  a  British  subject,  whether  a 
natural-bom  or  a  naturaliseed  British  subject,  can,  by  taking  the  proper  steps, 
become  an  alien.  When  a  person  who  is  a  natural-bom  British  subject  thus 
becomes  an  alien  and  ceases  to  be  a  British  subject  at  all,  he  ceases  to  belong 
to  the  daas  of  natural-bom  British  subjects. 
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Comment  and  Dlnstrations. 

The  principle  of  the  common  law  is  that  a  person  bom  beyond 
the  limits  of  the  British  dominions  does  not  at  his  birth  owe 
allegiance  to  the  Crown,  and  cannot  therefore  be  a  natural- 
bom  British  subject.  If  such  a  person  acquires  British  nationality 
at  all,  he  must  acquire  it  at  some  later  period  of  his  life.  This 
principle,  however,  was  before  1870  so  far  relaxed  by  legisla- 
tion that  ^^  persons  bom  abroad  whose  fathers  (or  grandfathers 
by  the  father's  side)  were  natural-bom  subjects  are  deemed 
to  be  natural-bom  subjects  themselves,  to  all  intents  and  pur- 
"  poses."  ^ 

1.  A  is  bom  in  England.  8^  his  son,  is  bom  at  Naples.  S  is 
a  natural-born  British  subject. 

2.  A  is  born  in  England.  B^  his  son,  is  bom  at  Naples.  /S, 
the  son  of  B  and  grandson  of  A  (/S's  paternal  grandfather),  is 
also  born  at  Naples.     ^  is  a  natural-born  British  subject. 

The  proviso  is  necessitated  by  the  fact  that  a  natural-bom  Brit- 
ish subject  may  now  legally  become  an  alien.^  In  this  case  he 
ceases  to  be  a  British  subject,  and  therefore  is  no  longer  a  nat- 
ural-born British  subject  for  the  purpose  of  transmitting  British 
nationality. 

^^  We  think  the  sense  of  these  words  [i.  6.,  ^  natural-bom  British 
"  subject,'  in  the  statute  4  Geo.  II.  cap.  21]  is  very  plain.  Nat- 
ural-born subjects  are  mentioned  as  distinguished  from  subjects 
by  donation  or  any  other  mode.  A  child  bom  out  of  the  al- 
legiance of  the  Crown  of  England  is  not  entitled  to  be  deemed 
^^  a  natural-born  subject,  unless  the  father  be,  at  the  time  of  the 
"  birth  of  the  child,  not  a  subject  only,  but  a  subject  by  birth. 
^^  The  two  characters  of  subject  and  subject  by  birth  must  unite 
"  in  the  father."  » 

In  order,  in  short,  that  a  child  bom  abroad  may,  imder  Rule 
23,  be  a  natural-bom  British  subject,  his  father  must  at  the  mo- 
ment of  the  child's  birth  combine  two  characteristics :  viz.,  first, 
the  characteristic  of  having  been  a  British  subject  at  the  time  of 
his  own  (the  father's)  birth,  and,  secondly,  of  still  retaining  the 

1  2  Steph.  Comm.t  12th  ed.,  p.  406. 

This  sums  ap  the  effect  of  7  Anne,  cap.  5,  s.  3  ;  4  Geo.  IE.  cap.  21,  s.  1 ;  13 
Geo.  III.  cap.  21,  as  interpreted  by  De  Geer  ▼.  Stone,  1882,  22  Ch.  D.  243;  In 
re  WiUaughbyy  1865,  30  Ch.  D.  (C.  A.)  324. 

^  See  Rules  2&-29, 31-33,  and  35,  post, 

«  Doe  rf.  Thomas  v.  Acklam,  1824,  2  St.  Tr.  w.  s.  105, 120,  ;«r  Curiam. 
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character  of  a  natural-bom  British  subject  at  the  moment  of  the 
child*s  birth.  If  either  of  these  characteristics  is  wanting,  the 
child  is  not  a  natural-bom  British  subject. 

1.  ^  is  bom  in  England.^  A  expatriates  himself,  and  be- 
comes an  alien.^  S^  the  son  of  Ay  is  born  in  Italy,  after  A  has 
become  an  alien.     S  is  not  a  natural-bom  British  subject.^ 

2.  A  is  bom  in  England.  A  becomes  an  alien.^  After  A  has 
become  an  alien,  B^  the  son  of  A  and  father  of  S^  is  bom  in 
Italy.  Sy  the  sou  of  B  (and  grandson  of  j1),  is  bom  in  Italy. 
S  is  not  a  natural-bom  British  subject. 

3.  A  is  bom  in  England.  He  becomes  a  statutory  alien,^  and 
afterwards  is,  in  accordance  with  Rule  SO,  re-admitted  to  British 
nationality.  After  A  has  resumed  his  British  nationality,  S^  his 
son,  is  bom  in  Italy.    Semble,  Sis  2l  natural-born  British  subject.^ 

4.  ^  is  bom  in  England.  He  becomes  an  alien.  After  A  has 
become  an  alien,  B^  his  son,  is  bom  in  Italy.  B  becomes  a  nat- 
uralized British  subject  by  obtaining  a  certificate  of  naturalization 
in  accordance  with  Bule  25.^  After  B  has  become  a  naturalized 
British  subject,  Sy  the  son  of  B^  is  bom  in  Italy.  S  is  not  a 
natural-bom  British  subject.^ 

Exception.*  —  Any  person  bom  out  of  the  British  dominions,  whose  father, 
though  a  natural-bom  British  subject,  is,  at  the  time  of  such  person's 
birth,  in  the  actual  service  of  any  foreign  prince  or  state  in  enmity  with 
the  Crown,  is  not  a  natural-bom  British  subject 

>  See  Rule  22,  ante. 

>  See  Rules  26-29,  post 

*  Compare  especially,  Doe  d,  Thomas  ▼.  Acldam^  1824,  2  St.  Tr.  N.  s.  105. 
«  See  Rules  26-29,  post. 

*  See  Rules  26-29,  posty  and  Naturalization  Act,  1870,  ss.  6,  4,  8. 

*  Whether  5  is  or  is  not  a  natural-bom  British  subject  depends  upon  the 
proper  interpretation  of  the  Naturalization  Act,  1870,  s.  8,  which  is  reproduced 
in  Rule  30,  po^. 

^  /.  «.,  in  accordance  with  Naturalization  Act,  1870,  s.  7. 
^  See  comment  on  Rule  34,  post.    At  the  time  of  S*s  birth,  B,  his  father,  is 
a  British  subject,  but  he  is  not  a  natural-bom  British  subject. 

*  This  Exception  gives  the  effect  of  4  Geo.  II.  cap.  21,  s.  2.  The  same  stat- 
ute oontains  two  other  exceptions  under  which  children  whose  fathers  are  at- 
tainted of  high  treason  by  judgment  of  outlawry  or  otherwise  in  the  United 
Kingdom,  or  whose  fathers  have  rendered  themselves  liable  to  the  penalties 
of  high  treason  or  felony  by  returning  to  the  United  Kingdom  without  the 
license  of  the  Crovm,  are,  if  bom  out  of  the  British  dominions,  not  natural- 
bom  British  subjects.  But  these  exceptions  are  (it  is  conceived)  of  practical 
importance  (if  at  all)  only  as  regards  the  past.  The  first  of  them  certainly, 
and  the  second  of  them  probably,  can  hardly  arise  since  the  passing  of  the 
Forfeiture  Act,  1870,  33  &  34  Vict.  cap.  23,  and  20  &  21  Vict.  cap.  3. 
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ninstratios. 

^  is  an  Englishman  bom  in  England.  During  a  war  between 
England  and  Russia,  A  enters  into  or  remains  in  the  service  of 
the  Czar.  S^  the  son  of  A^  is  bom  at  St.  Petersburg  whilst  A 
is  in  the  Russian  service.  S  is  not  a  natural-bom  British  sub- 
ject 

Rule  24.^  —  Any  person  whose  father  (being  a  British 
subject)  is^  at  the  time  of  such  person's  birth,  an  ambassador 
or  other  public  minister  in  the  service  of  the  Crown,  is 
(though  born  out  of  the  British  dominions)  a  natural-bom 
British  subject. 

Conanent 

The  principle  that  the  child  of  a  British  ambassador  is,  though 
not  bom  within  the  British  dominions,  a  natural-bom  British  sub- 
ject, holds  good  (it  is  submitted)  only  where  the  ambassador  is  a 
British  subject.  The  sole  practical  importance,  therefore,  of  Rule 
24  is  that  under  it  a  child  bom  abroad  may  occasionally  be  a 
natural-born  British  subject,  where,  from  the  father  being  a  natu- 
ralized British  subject,  or  from  some  other  cause,  the  child  is  not 
a  natural-bom  British  subject  under  Rule  28.^ 

Sub-Rule.  —  British  nationality  is  not  inherited  through 
women. 

niustration. 

S  is  the  illegitimate  son  of  an  unmarried  Englishwoman.  He 
is  bom  in  Paris.     He  is  not  a  British  subject. 

^  Westlake,  s.  281,  p.  324.    Conf.  Calvin^s  Case,  1606,  7  Bep.  18  a. 
*  See  p.  177,  ante. 
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(B)  ACQUISITION,  LOSS,  AND  RESUMPTION  OF  BRIT- 
ISH NATIONALITY  AT  PERIOD  OF  LIFE  LATER 
THAN  BIRTH. 

I.  Acquisition,  Loss,  etc.,  bt  Person  not  being  under 

ANT  Disability. 

(i)  Acquisition. 

Rule  25.^  —  An  alien  [not  being  under  any  disability  ?] 
who  within  such  limited  time  before  making  the  appUca- 
tion  hereinafter  mentioned  as  may  be  allowed  by  one  of 
Her  Majesty's  Principal  Secretaries  of  State  [hereinafter 
referred  to  as  the  Secretary  of  State],  either  by  general 
order  or  on  any  special  occasion,  has  resided  in  the  United 
Kingdom  for  a  term  of  not  less  than  five  years,  or  has  been 
in  the  service  of  the  Crown  for  a  term  of  not  less  than  five 
years,  and  intends,  when  naturalized,  either  to  reside  in  the 
United  Kingdom,  or  to  serve  under  the  Crown,  may  apply 
to  the  Secretary  of  State  for  a  certificate  of  naturalization. 

The  applicant  must  adduce  in  support  of  his  application 
such  evidence  of  his  residence  or  service,  and  intention  to 
reside  or  serve,  as  such  Secretary  of  State  may  require. 
The  Secretary  of  State,  if  satisfied  with  the  evidence  ad^ 
daced,  must  take  the  case  of  the  applicant  into  considera- 
tion, and  may,  with  or  without  assigning  any  reason,  give 
or  withhold  a  certificate  as  he  thinks  most  conducive  to  the 
public  good ;  and  no  appeal  lies  from  his  decision,  but  such 
certificate  does  not  take  effect  until  the  applicant  has  taken 
the  oath  of  allegiance. 

An  alien  to  whom  a  certificate  of  naturalization  is  granted . 
is  in  the  United  Eangdom  entitled  to  all  political  and  other 
rights,  powers,  and  privileges,  and  is  subject  to  all  obliga- 
tions, to  which  a  natural-born  British  subject  is  entitled,  or 

^  Naturalization  Act,  1S70,  s.  7.  The  last  two  paragraphs  of  s.  7  are  omitted 
from  this  Role ;  they  enable  the  Secretary  of  State  to  grant  a  certificate  of 
natoralization  to  any  person  with  respect  to  whose  nationality  as  a  British  sub- 
jeei  a  doabt  ejosts^  and  to  grant  a  certificate  of  naturalization  under  the  Natu- 
ralization Act,  1870,  to  an  alien  who  has  been  naturalized  previously  to  the 
paning  of  that  Act. 
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subject  in  the  United  Kingdom,  with  this  qualification,  that 
he  is  not,  when  within  the  limits  of  the  foreign  state  of 
which  he  was  a  subject  previously  to  obtaining  his  certifi- 
cate of  naturalization,  to  be  deemed  to  be  a  British  subject 
unless  he  has  ceased  to  be  a  subject  of  that  state  in  pursu- 
ance of  the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that 
effect. 

Comment  and  Illastrations. 

This  Rule  follows  in  substance,  though  with  one  material  addi- 
tion, the  terms  of  the  Naturalization  Act,  1870,  s.  7. 

The  material  addition  is  the  insertion  of  the  words  in  brackets, 
^^  not  being  under  any  disability."  In  this  Rule  it  is,  in  short,  as- 
sumed that  the  Naturalization  Act,  1870,  s.  7,  does  not  apply  to  a 
married  woman,  an  infant,  a  lunatic,  or  an  idiot.^  The  soundness 
of  this  assumption  is  probable,  but  not  certain.  It  is  hardly,  in- 
deed, to  be  supposed  that  a  certificate  of  naturalization  can  be 
granted  to  a  lunatic  or  idiot,  or,  in  the  face  of  the  Naturalization 
Act,  1870,  s.  10,  sub-8.  (^1),^  to  a  married  woman.  The  only  un- 
certain point  is  whether,  under  the  Naturalization  Act,  s.  7,  a  valid 
certificate  of  naturalization  may  not  be  applied  for,  by  an  infant 
who  has  otherwise  complied  with  the  conditions  laid  down  in  that 
section  and  reproduced  in  this  Rule.^ 

The  matters  which  require  consideration  are  the  conditions  of 
application  for  a  certificate  of  naturalization  ;  the  authority  of  the 
Secretary  of  State  as  to  granting  a  certificate ;  the  effect  of  a  duly 
obtained  certificate ;  and,  lastly,  the  effect  of  an  unduly  obtained 
certificate. 

Conditions.  —  The  right  of  an  alien  to  apply  for  a  certificate  of 
naturalization  is  subject  to  the  following  conditions :  — 

The  alien  must,  within  the  time  *  allowed  by  the  Secretary  of 
State,  have  tor  Jive  years  either  resided  in  the  United  Kingdom, 
or  been  in  the  service  of  the  Crown. 

1  See  p.  174,  ante, 

^  This  is  reproduced  in  Role  31,  post. 

*  It  is  understood  that  no  objection  wiU  now  be  taken  by  the  Secretary  of 
State  to  the  grant  of  a  certificate  of  naturalization  on  the  ground  of  the  infancy 
of  the  applicant,  provided  the  infant's  object  in  applying  is  to  qualify  for 
admission  to  the  army  or  navy. 

^  This  time  is  generally  eight  years,  but  note  that  the  Secretary  of  State 
may  on  any  special  occasion  allow  any  other  period  of  time  during  which  the 
required  residence  or  service  may  have  taken  place. 
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The  alien  must  also  intend  when  naturalized  either  to  reside 
in  the  United  Kingdom,  or  to  serve  under  the  Crown. 

1.  /S  is  a  French  citizen  who  has  resided  in  London  for  the  last 
six  years,  and  intends  when  naturalized  to  reside  in  some  part  of 
Great  Britain  or  Ireland,  or  else  to  serve  the  Crown,  e.  ^.,  as  a 
consul  in  a  foreign  country.  8  may  apply  for  a  certificate  of 
naturalization. 

2.  /S"  is  a  French  citizen.  He  has  been  in  the  service  of  the  Crown 
as  British  consul  at  Boulogne  for  the  last  six  years.  He  intends 
when  naturalized  to  continue  his  service  as  consul.  S  may  ap- 
ply for  a  certificate. 

3.  ^  is  a  French  citizen,  of  the  age  of  22.  He  has  resided  in 
London  since  he  was  16.  He  intends  when  naturalized  to  reside 
in  London.     S  may  apply  for  a  certificate. 

4.  ^  is  a  French  citizen  who  has  resided  in  Jersey  for  ten 
years,  and  in  London  for  the  last  two  years.  He  intends  when 
naturalized  to  reside  in  London  as  a  clerk  in  the  Foreign  Office. 
He  has  no  right  ^  to  apply  for  a  certificate. 

5.  iS  is  a  French  citizen  who  has  resided  for  the  last  ten  years 
in  London  ;  he  intends  to  settle  as  a  merchant  in  Jersey.  S  has 
no  right  to  apply  for  a  certificate.  But  8  (semble)  would  have 
a  right  to  apply  if  he  intended  to  reside,  after  obtaining  it,  for 
a  certain  time  (e.  ^.,  a  year)  in  the  United  Kingdom,  and  then  to 
reside  as  a  merchant  in  Jersey. 

Authority  of  8ecretary  of  8tate.  The  Secretary  of  State, 
being  satisfied  with  the  evidence  produced  by  the  applicant  of  his 
residence  or  service,  may  in  his  discretion  grant  or  withhold  a 
certificate.  Ilie  discretion  of  the  Secretary  of  State  is  absolute  ; 
no  appeal  lies  from  his  decision.^ 

/S  is  a  French  citizen.  He  has  been  in  the  service  of  the 
Crown  as  British  consul  at  Boulogne  for  the  last  six  years.  He 
intends  when  naturalized  to  continue  his  service  as  consul.  H& 
applies  for  a  certificate  of  naturalization,  and  gives  evidence  satis- 
fying the  Secretary  of  State  of  the  above  facts.  The  Secretary  of 
State,  without  assigning  any  reason,  withholds  a  certificate.  S 
has  no  appeal  from  the  Secretary's  decision. 

Duly  obtained  certificate.  The  certificate  of  naturalization, 
when  granted,  produces  no  effect  until  the  applicant  has  taken  the 
oath  of  allegiance.  When  the  applicant  has  taken  the  oath  of 
allegiance  he  becomes  in  the  United  Kingdom  entitled  to  all  the 

^  See  definition  of  **  United  Kingdom,"  page  65,  ante, 
*  But  there  is  nothing  in  the  Aot  to  prevent  reiterated  applioations  for  a 
certificate. 
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rights  and  subject  to  all  the  obligations  of  a  natural-bom  British 
subject. 

As  to  these  rights,  etc.,  three  points  are  to  be  noted :  — 

First  They  are  rights  "within  the  United  Kingdom."  /S, 
who  has  obtained  a  grant,  need  not  necessarily  have  all  the  rights, 
etc.,  of  a  British  subject  in  parts  of  the  British  dominions  outside 
the  United  Kingdom. 

Secondly.  The  grant  of  British  nationality  is  subject  to  the 
qualification  that  8^  who  has  obtained  it,  is  not  to  be  considered 
a  British  subject  in  the  country,  e.  ^.,  France,  to  which  he  previ- 
ously belonged,  unless  he  has  ceased  to  be  a  French  citizen  by  the 
laws  of  France. 

Thirdly.  S  is,  in  regard  to  the  right  of  transmitting  British 
nationality  to  his  children,  in  the  position  of  a  " naturalized"  not 
4)f  a "  natural-bom"  British  subject.^ 

Unduly  obtained  certificate.  An  applicant  for  a  certificate 
of  naturalization  may  conceivably  satisfy  the  Secretary  of  State 
that  he  has  fulfilled  a  condition  necessary  for  its  attainment,  e.  ^., 
five  years'  residence  in  the  United  Kingdom,  without  having  in 
reality  fulfilled  it.  Suppose  that  an  alien,  who  has  thus  irregu- 
larly obtained  a  certificate,  thereupon  takes  the  oath  of  allegiance ; 
is  such  a  person  a  naturalized  British  subject  ?  The  answer  must 
(apparently)  be  in  the  affirmative.  The  fraud  by  which  the  certifi- 
cate has  been  obtained  does  not  affect  its  validity.  The  Secre- 
tary's decision  is  conclusive,  and  the  law  provides  no  means  of 
annulling  or  revoking  the  certificate.^ 

{ii)  Renunciation. 

Rule  26.'  —  Any  British  subject  who  has  at  any  time 
before,  or  may  at  any  time  after,  the  12th  day  of  May,  1870,* 
when  in  any  foreign  state  and  not  under  any  disability, 

^  Compare  Rules  22,  23,  pp.  175, 177,  anUy  and  Rule  34^  p.  190,  post^  with 
comment  thereon,  post, 

^  If,  indeed,  a  married  woman  should,  by  representing  herself  as  a  widow  or 
a  feme  soUj  obtain  a  certificate  of  naturalization,  the  certificate  would,  it  is 
submitted,  be  a  nullity,  for  to  hold  it  valid  would  be  a  direct  contravention  of 
the  Naturalization  Act,  1870,  s.  10,  sub^.  (1).    (See  Rule  31,  post,} 

*  Naturalization  Act,  1870,  s.  6,  1st  paragraph.  Two  provisos  are  omitted 
which  have  reference  to  resumption  of  British  nationality  within  two  years 
after  the  passing  of  the  Naturalization  Act,  1870,  by  a  British  subject  who, 
though  he  has  voluntarily  become  naturalized  in  a  foreign  state,  desires  to 
remain  a  British  subject.    Note  retrospective  effect  of  Rule  6,  and  see  s.  15. 

^  /.  e.,  date  of  passing  of  the  Naturalization  Act,  1870. 
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Toluntarily  become  naturalized  in  such  state,  is,  from  and 
after  the  time  of  his  so  having  become  naturalized  in  such 
foreign  state,  to  be  deemed  to  have  ceased  to  be  a  British 
subject  and  to  be  regarded  as  an  alien. 

ConuneBt 

Under  this  Rule,  any  British  subject,  whether  he  be  a  natural- 
bom  British  subject  or  a  naturalized  British  subject,  can,  if  he  is 
under  no  disability,  and  if  he  is  in  a  foreign  state,  by  the  simple 
process  of  being  naturalized  in  such  state,  cease  to  be  a  British 
subject  and  become  an  alien.  The  Rule  applies  only  to  a  person 
who  is  in  a  foreign  state.  It  does  not  apply  to  a  person  in  the 
British  dommions. 

This  Rule  —  and  the  same  remark  applies  to  every  other  Rule 
allowing  the  renunciation  or  loss  of  British  nationality  —  embodies 
a  principle  unknown  to  the  common  law,  which  was  introduced 
into  English  law  by  the  Naturalization  Act,  1870. 

niustratlons. 

1.  ^  is  an  Englishman  bom  in  England.  He  goes  to  New 
York,  and  is  naturalized  as  an  American  citizen.  S  ceases  to  be 
a  British  subject  and  becomes  an  alien. 

2.  /S"  is  a  natural-bom  British  subject  residing  in  England. 
He  is  made  a  French  citizen  under  a  law  passed  by  the  French 
National  Assembly.     He  does  not  cease  to  be  a  British  subject. 

Rule  27.*  —  Where  the  Crown  has  entered  into  a  con- 
vention with  any  foreign  state  to  the  effect  that  the  sub- 
jects or  citizens  of  that  state  who  have  been  naturalized  as 
British  subjects  may  divest  themselves  of  their  status  as 
such  subjects,  it  may  be  declared,  by  Order  in  Council,  that 
such  convention  has  been  entered  into  by  the  Crown  ;  and, 
from  and  after  the  date  of  such  Order  in  Council,  any  pei> 
son  [not  being  under  any  disability  (?)  and]  ^  being  origi- 

^  See  Natuialization  Act,  1870,  b.  3,  Ist  paragraph,  which  is  followed  with 
alight  yerhal  alterations. 

'  Nothing  is  said  in  the  Naturalization  Act,  1870,  s.  3»  as  to  the  person  who 
makes  a  declaration  of  alienage  not  being  under  any  disability.  But  the  sec- 
tion is  (it  is  submitted)  certainly  not  meant  to  apply  either  to  a  married 
woman,  an  infant,  a  lunatic,  or  an  idiot.  The  words  added  in  brackets  are 
intended  to  give  the  effect  of  the  section. 
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nally  a  subject  or  citizen  of  the  state  referred  to  in  such 
Order,  who  has  been  naturalized  as  a  British  subject,  may, 
within  such  limit  of  time  as  may  be  provided  in  the  con- 
vention, make  a  declaration  of  alienage,  and  from  and  after 
the  date  of  his  so  making  such  declaration  such  person  is 
to  be  re&rarded  as  an  alien,  and  as  a  subiect  of  the  state  to 

Comment 

This  Eule  is  practically  unimportant.  The  only  conventions 
which  have  as  yet  been  made  under  it  are  the  conventions  of  the 
13th  May,  1870,  and  of  the  23rd  February,  1871,  respectively, 
between  the  Crown  and  the  United  States  of  America. 

Rule  28.*  —  Any  person  who  by  reason  of  his  having 
been  born  within  the  British  dominions  ^  is  a  natural-born 
subject,  but  who  also  at  the  time  of  his  birth  became  under 
the  law  of  any  foreign  state  a  subject  of  such  state,  and  is 
still  such  subject,  may,  if  not  under  any  disability,  make  a 
declaration  of  alienage,  and  from  and  after  the  making  of 
such  declaration  of  alienage  such  person  ceases  to  be  a 
British  subject,  L  e.,  becomes  an  alien. 

ninstration. 

S  is  the  son  of  Italian  parents.  He  is  bom  in  London.  He  is 
thas  a  natural-bom  British  subject.^  He  is  also,  under  the  law  of 
Italy,  an  Italian  subject.  When  he  comes  of  age,  iS'  makes  a 
declaration  of  alienage.  He  thereby  ceases  to  be  a  British  sub- 
ject, i.  6.,  becomes  an  alien. 

Rule  29.*  —  Any  person  who  is  born  out  of  the  British 
dominions,  of  a  father  being  a  British  subject,  may,  if  not 

^  Naturalization  Act,  1870,  8.  4  (part). 

*  See  definition  of  **  British  dominions,"  p.  65,  ante.    The  actual  words  of 
s.  4  are  *'  dominions  of  Her  Majesty." 

The  reference  in  s.  4  to  full  age  is  omitted,  this  being  covered  by  words 
**  not  under  any  disability." 

*  See  Rule  22,  p.  175,  ante, 

^  Naturalization  Act,  1870,  a.  4  (part).    The  reference  to  fuU  age  it  omitted 
as  unnecessary. 
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under  any  disability,  make  a  declaration  of  alienage,  and 
from  and  after  the  making  of  such  declaration  ceases  to  be 
a  British  subject,  i.  6.,  becomes  an  alien. 

ninstration. 

S  is  bom  at  Naples.  A^  his  father,  is  an  Englishman  born  in 
England.  S^  who  is  thus  a  natural-bom  British  subject,^  on  coming 
of  age  makes  a  declaration  of  alienage.  He  thereby  ceases  to  be 
a  British  subject,  i.  6.,  becomes  an  alien. 

(Hi)  Resumption. 

Rule  30.^  —  Any  statutory  alien  [not  being  under  any 
disability  ?]  may,  on  performing  the  same  conditions  and 
adducing  tiie  same  evidence  as  is  required  under  Rule  25 
in  the  case  of  an  alien  applying  for  a  certificate  of  naturali- 
zation,^ *PP^y  to  the  Secretary  of  State  for  a  certificate  (here- 
inafter referred  to  as  a  certificate  of  re-admission  to  British 
nationality)  re-admitting  him  to  the  status  of  a  British  sub- 
ject. The  Secretary  of  State  has  the  same  discretion  as  to 
the  giving  or  withholding  of  the  certificate  as  in  the  case 
of  a  certificate  of  naturalization,  and  an  oath  of  allegiance 
is  in  like  manner  required  previously  to  the  issuing  of  the 
certificate. 

A  statutory  alien  to  whom  a  certificate  of  re-admission 
to  British  nationality  has  been  granted,  from  the  date  of  the 
certificate  of  re-admission,  but  not  in  respect  of  any  previous 
transaction,  resumes  his  position  as  a  British  subject ;  with 
this  qualification,  that,  within  the  limits  of  the  foreign  state 
of  which  he  became  a  subject,  he  is  not  to  be  deemed  to  be 
a  British  subject  unless  he  has  ceased  to  be  a  subject  of 
that  foreign  state  according  to  the  laws  thereof,  or  in  pur- 
suance of  a  treaty  to  that  effect. 

»  See  Rule  23,  p.  177,  ante. 

*  The  Naturalization  Act,  1870,  s.  8,  slightly  curtailed.  See  also,  s.  10, 
»ub-8.  (2),  and  compare  definition  of  "  statutory  alien,"  Rule  20,  p.  173,  ante. 
The  importance  of  this  is  that  the  term  **  statutory  alien  "  applies  only  to  a 
person  who  has  been  a  <<  natural-bom  "  British  subject. 

*  The  expression  in  the  Naturalization  Act,  1870,  s.  8,  is  certificate  of  "  na- 
tionality."   But  what  is  clearly  meant  is  a  certificate  of  naturalization. 
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The  jurisdiction  exercisable  under  this  Rule  by  the  Sec- 
retary of  State  in  the  United  Kingdom  in  respect  of  the 
grant  of  a  certificate  of  re-admission  to  British  nationality, 
in  the  case  of  any  statutory  alien  being  in  any  British  pos- 
session, may  be  exercised  by  the  governor  of  such  posses- 
sion; and  residence  in  such  possession  is,  in  the  case  of 
such  person,  to  be  deemed  equivalent  to  residence  in  the 
United  Kingdom. 

Comment 

Under  this  Sule  any  natural-bom  British  subject  who  has  be- 
come a  statutory  alien  ^  can,  subject  to  the  limitations  laid  down 
in  the  Rule,  '^  restune  "  his  position,  not  only  as  a  *'  British  sub- 
ject," but  also  as  a  naturalhom  British  subject.  If  this  were 
not  so,  the  Rule  ^  would  be  superfluous,  since  a  statutory  alien 
might,  like  any  other  alien,  become  a  naturalized  British  subject 
under  Rule  25.^ 

There  is  no  special  rule  as  to  the  resumption  of  British  nation- 
ality by  a  naturalized  alien  who  has  lost  or  renounced  British 
nationality.  He  stands  apparently  in  the  same  position  as  an 
alien  who  has  never  been  a  British  subject. 

In  this  Rule  the  term  '^  British  possession  "  means  in  any  col- 
ony, plantation,  island,  or  settlement  within  the  British  dominions, 
but  not  within  the  United  Kingdom ;  and  the  word  ^^  governor " 
includes  any  person  exercising  the  chief  authority  in  a  British 
possession.^ 

niustratlons. 

1.  ^  is  a  natural-bom  British  subject.  He  becomes  a  French 
citizen,  and  thereby  ceases  to  be  a  British  subject.^     He  has  re- 

1  See  definition  of  <'  statutory  alien,"  Rale  20,  p.  173,  ante^  and  note  tbat  it 
inclodes  a  widow  who,  having  been  a  natural-bom  British  subject,  has  become 
an  alien  in  consequence  of  her  marriage  with  an  alien  (see  Rules  31,  32,  post). 
She  may,  therefore,  during  widowhood  obtain  a  certificate  of  re-admission  to 
British  nationality  under  Rule  30.  Conf .  the  Naturalization  Act,  187(^  s.  8, 
and  s.  10  (2). 

^  /.  «.,  the  Naturalization  Act,  1870,  s.  8. 

*  See  p.  181,  ante^  and  the  Naturalization  Act,  1870,  s.  7.  The  conclusion, 
in  short,  that  a  statutory  alien,  on  obtaining  a  certificate  of  re-admission  to 
British  nationality,  ^  resumes  his  position  "  as  a  natwral-bcm  British  subject 
results  from  a  comparison  of  ss.  7  and  8  of  the  Naturalization  Act,  1870. 

^  Conf.  Naturalization  Act,  1870,  ss.  8, 17. 

*  See  Rule  26,  p.  184,  ante. 
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sided  for  the  last  six  years  either  in  Jamaica  or  in  London.     He 
may  apply  for  a  certificate  of  re-admission  to  British  nationality. 

2.  ;S  is  an  Englishwoman  bom  in  England.  She  marries  a 
French  citizen,  and  thereby  becomes  a  statutory  aUen.^  After  the 
death  of  her  husband  she  returns  to  England,  and  resides  there 
unmarried  for  five  years.  She  may  apply  for  a  certificate  of  re- 
admission  to  British  nationality. 

n.  Acquisition^  Loss,  etc.,  by  Person  being  under 

Disability. 

(i)  Married   Woman. 

Rule  31.^  —  A  married  woman  is  to  be  deemed  to  be  a 
subject  of  the  state  of  which  her  husband  is  for  the  time 
being  a  subject. 

Comment 

This  Rule  embodies  a  complete  change  in  the  law  of  England. 
By  the  common  law  marriage  does  not  affect  a  woman's  national- 
ity. Now,  in  virtue  of  the  Naturalization  Act,  1870,  s.  10,  her 
nationality  varies  under  English  law  with  that  of  her  husband. 

ninstratioiis. 

1.  S  is  A  Frenchwoman  bom  in  France.  She  marries  a  British 
subject.     She  becomes  a  British  subject. 

2.  aS'  is  an  Englishwoman  bom  in  England.  She  marries  a 
French  citizen  domiciled  in.  London.  She  thereupon  is  deemed 
to  be  a  French  citizen,  and  becomes  a  statutory  alien.^ 

Rule  32.*  —  A  widow  continues  to  be  the  subject  of  the 
state  of  which  her  late  husband  was  at  his  death  a  subject, 
until  she  changes  her  nationaUty. 

I  See  Rule  31. 

*  Naturalization  Act,  1870,  s.  10  (1). 

*  Under  French  law,  a  foreign  woman  who  marries  a  Frenchman  follows  the 
status  of  her  husband.  S,  therefore,  in  fact  becomes  on  her  marriage  a  French 
citizen.  Semble,  however,  she  would  under  the  Naturalization  Act,  1870,  be 
"deemed  to  be"  a  French  citizen  in  England  even  if  she  were  not  so  in  fact 
under  French  law. 

^  Compare  Naturalization  Act,  1870,  s.  10,  sub-ss.  (1)  and  (2). 
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Comment  and  Dlnstration. 

This  Rule  is  not,  in  so  many  words,  laid  down  in  the  Naturali- 
zation Act,  1870 ;  it  may,  however,  be  reasonably  deduced  from 
the  Naturalization  Act,  1870,  s.  10,  sub-ss.  (1)  and  (2). 

S  ia  2L  natural-bom  British  subject.  She  marries  a  French  cit- 
izen living  and  domiciled  in  England.  She  never  leaves  England 
till  his  death.  On  the  death  of  her  husband  she  remains  a  French 
citizen. 

Rule  33.  —  A  divorced  woman  continues  to  be  the  sub- 
ject of  the  state  of  which  her  husband  was  a  subject  imme- 
diately before  or  at  the  moment  of  divorce,  until  she 
changes  her  nationality  (?). 

Comment 

This  Rule  is  conjectural.  It  does  not  rest  on  any  direct  statu- 
tory authority ;  it  is  merely  an  inference  from  the  Naturalization 
Act,  1870,  s.  10,  sub-ss.  (1)  and  (2). 

niustrations. 

1.  S  is  an  Englishwoman  bom  in  England.  She  marries  a 
French  citizen  domiciled  in  London.  They  are  divorced  by  the 
High  Court     S  (semble)  remains  a  French  subject 

2.  /S'  is  a  Frenchwoman  bom  in  France.  She  marries  a  Brit- 
ish subject  residing  and  domiciled  in  France.  After  ten  years' 
continuous  residence  in  France  they  are  there  divorced.  S 
(semble)  remains  a  British  subject 

(w)  Infant 

Rule  34.^  —  Where  a  father,  or  a  mother  being  a  widow, 
has  obtained  a  certificate  of  naturalization  in  the  United 
Kingdom,  every  child  of  such  father  or  mother,  who  during 
infancy  has  become  resident  with  such  father  or  mother  in 
any  part  of  the  United  Kingdom,  or  with  such  father  while 
in  the  service  of  the  Crown  out  of  the  United  Kingdom,'  is 
to  be  deemed  to  be  a  naturalized  British  subject. 

1  See  Rules  31,  32,  ante, 

*  Naturalizatioii  Act,  1870,  s.  10,  sub-s.  (5). 

<  See  the  Naturalization  Act,  1805  (58  &  59  Yiot  cap.  43),  as.  1,  2. 


BRITISH  NATIONALITY.  191 

[This  Rule  applies  (semble)  to  children  bom  out  of  the 
British  dominions  as  weU  after  as  before  the  parent's  natu- 
ralization.] ^ 

Comment 

The  naturalization  of  an  alien  does  not  of  itself,  and  independ- 
endy  of  statute,  affect  the  nationality  of  his  children,  and  this 
whether  they  are  bom  before  or  after  his  own  naturalization.  If 
they  are  born  within  the  British  dominions  they  are  natural-bom 
British  subjects,  without  any  reference  to  their  father's  national- 
ity.^ If  they  are  bom  outside  the  British  dominions,  before  his 
naturalization,  they  are  clearly  at  common  law  aliens,  and,  if  they 
are  so  bom  after  his  naturalization,  they,  are  also  apparently 
aliens.' 

The  Naturalization  Act,  1870,  s.  10,  sub-s.  (5),  which  Bule  34 
reproduces,  fixes  the  conditions  under  which  the  children  of  a 
naturalized  British  subject^  may  themselves  become  British  sub- 
jects. This  enactment,  as  is  assumed  in  the  Bule,  applies  to  chil- 
dren born  as  well  before  as  after  the  parent's  naturalization. 

Conditions. — The  conditions  under  which  the  child  of  a  nat- 
uralized British  subject  becomes  himself  a  naturalized  British 
subject  are  two :  — 

First.  The  child  must  during  irvfancy  become  resident  in  some 
part  of  the  United  Kingdom,  or  in  some  country  out  of  the 
United  Kingdom  where  the  father  is  acting  in  the  service  of  the 
Crown. 

The  expression  ''  during  mf ancy ''  is  ambiguous. 

It  cannot,  from  the  nature  of  things,  mean  the  whole  period  of 
infancy,  but  it  may  mean  either  the  whole  or  a  part  of  the  remain- 
der of  the  child's  infancy.  If  it  means  a  part,  what  part  or  pro- 
portion of  the  child's  infancy  is  meant  ?  The  answer  (it  is  sub- 
mitted) must  be  that  the  period  intended  is  indefinite,  and  that 

^  These  words  are  not  in  the  Naturalization  Act,  1870,  bat  are  added  to  give 
what  is  conceived  to  be  the  effect  of  s.  10,  sub-s.  (5). 

*  See  Role  22,  p.  175,  ante, 

'  This,  it  is  submitted,  is  the  effect  of  7  Anne,  cap.  5,  s.  3  ;  4  Greo.  II.  cap. 
21,  8.  1  ;  13  Greo.  III.  cap.  21,  taken  together  with  the  Naturalization  Act, 
1870,  s.  10.  Compare  De  Geer  y.  St(me^  1882,  22  Ch.  D.  243.  The  position, 
however,  as  to  nationality  of  the  children  of  a  naturalized  alien,  who  after  his 
naturalization  are  bom  out  of  the  British  dominions,  is  not  quite  clear.  The 
point  is  referred  to  but  not  decided  by  In  re  Bourgoise^  1889,  41  Ch.  D.  (C.  A.) 
310.  See  especiaUy,  judgment  of  Cotton^  L.  J.,  p.  320,  and  of  Lindley,  L.  J., 
p.  321,  and  5  Lata  Q.  Rev.  438. 

*  See  Bole  25,  p.  181,  ante. 
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the  words  "  during  infancy  "  mean  such  part  of  the  child's  infancy 
as  is  sufficient  to  constitute  residence.  Still  the  words,  taken  as 
they  are  from  an  Act  of  Parliament,  are  deplorably  vague.  The 
difficulty  of  construing  them  is  increased  by  the  consideration  that 
^'  infancy  *'  is  not  a  term  of  Scotch  law,  though  Scotland  is  part  of 
the  United  Kingdom. 

Second.  The  residence  must  be  residence  with  the  parent  who 
has  obtained  a  certificate  of  naturalization. 

What  circumstances  amount  to  residence  of  a  child  with  a 
parent  must  in  each  case  be  a  question  of  fact. 

Illustrations. 

In  the  following  illustrations,  A  is  a  French  citizen  who  has 
obtained  a  grant  of  naturalization  under  the  Naturalization  Act, 
1870 ;  8  is  ^'s  son,  bom  in  France. 

1.  S  is  bom  before  the  date  of  il's  naturalization  as  a  British 
subject,  at  which  date  S  is  two  years  old.  A  lives  in  London, 
and  S  lives  with  him  till  S  is  21  years  of  age.  /S'  is  a  naturalized 
British  subject. 

2.  The  circumstances  are  the  same  as  in  the  foregoing  illustra- 
tion, except  that  S  is  bom  after  A  has  become  a  naturalized 
British  subject.     /S'  is  a  naturalized  British  subject. 

8.  At  the  time  when  A  becomes  a  naturalized  British  subject 
S  is  16  years  of  age,  and  has  not  hitherto  resided  in  the  United 
Kingdom.  From  the  time  A  becomes  a  British  subject,  S  resides 
with  A  in  London  till  he  attains  the  age  of  19,  and  then  goes  to 
reside  in  France,  where  he  lives  till  he  is  26.  S  (semble)  is  a 
naturalized  British  subject.^ 

4.  /S,  at  the  time  of  ^'s  naturalization,  is  15  years  of  age ;  he 
continues  living  in  France  and  never  comes  to  the  United  King- 
dom till  he  is  22  years  old.     S  is  not  a  British  subject. 

5.  S  is  bom  after  ^'s  naturalization,  but  never  resides  in  the 
United  Kingdom  till  he  is  22  years  of  age.  S  (semble)  is  not  a 
British  subject.^ 

6.  S  being  bom  before  ^'s  naturalization  lives  from  the  time 
of  such  naturalization  at  A^%  house  in  Jersey  as  his  home  up  to 
the  time  of  S*^  coming  of  age.  S  is  not  a  British  subject  Jer- 
sey is  not  part  of  the  United  Kingdom. 

^  This  apparently  is  so,  for  S  has  resided  '*  during  infancy ''  with  his  father 
^  in  the  United  Kingdom.  If,  however,  the  words  "  during  infancy  "  mean 
till  the  period  of  infancy  has  expired,  then  S  is  not  a  British  subject. 

>  But  see  note  3,  p.  191,  ante* 
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7.  A  after  his  naturalization  resides  in  France.  /S,  who  is  bom 
before  A*s  naturalization,  is  at  that  time  15  years  old,  and  lives 
for  the  rest  of  his  infancy  as  a  clerk  in  London.  S  is  not  a  Brit- 
ish subject,  for  S^  though  he  has  resided  in  the  United  Kingdom, 
has  not  resided  there  with  A. 

8.  After  A^s  naturalization,  and  during  the  rest  of  aS^s  infancy, 
A  lives  habitually  in  London,  and  /S,  being  in  business  at  Glasgow, 
resides  there.  S  (semble)  is  not  a  British  subject,  for  he  has  not 
resided  with  A  in  the  United  Kingdom.^ 

Rule  35.^  —  Where  a  father  being  a  British  subject,  or 
a  mother  being  a  British  subject  and  a  widow,  becomes  an 
alien  under  any  of  the  foregoing  Rules,^  every  child  of  such 
father  or  mother  who  during  infancy  has  become  resident 
in  the  country  ^  where  the  father  or  mother  is  naturalized, 
and  has,  according  to  the  laws  of  such  country,  become 
naturalized  therein,  is  to  be  deemed  to  be  a  subject  of  the 
state  of  which  the  father  or  mother  has  become  a  subject, 
and  not  a  British  subject. 

Comment 

This  Rule  reproduces  in  substance  the  Naturalization  Act, 
1870,  s.  10,  sub-s.  (3). 

The  conditions  under  which  an  infant  becomes  an  alien  are 
three:  — 

First.  The  father  or  the  mother  must  have  become  an  alien, 
and  have  become  naturalized  in  a  foreign  country. 

It  would  seem  tiiat  the  mother  must  continue  a  widow  at  the 
moment  when  she  becomes  an  alien.  In  other  words,  the  Natural- 
ization Act,  1870,  8.  10,  sub-s.  (3),  or,  what  is  the  same  thing, 
the  Rule  grounded  upon  it,  does  not,  it  is  submitted,  apply  to  the 
case  of  a  widow  who,  being  a  British  subject,  becomes  an  alien  by 
marriage  with  a  foreigner,  e.  ^.,  a  Frenchman.^ 

1  This  is  doubtful,  and  depends  on  the  meaning  of  the  words  "  reside  with," 
which  may,  and  probably  do,  mean  **  have  a  home  with  the  parent,"  or  may 
mean,  thongh  they  probably  do  not  mean,  "  reside  in  the  United  Kingdom  "  at 
the  same  time  as  the  parent. 

*  Natoralization  Act,  1870,  s.  10  snb-s.  (3). 

*  See  Roles  26-29,  pp.  184-186,  ante,  and  compare  Rule  31,  p.  189,  ante. 

^  In  the  Naturalization  Act,  1870,  s.  10,  sub-s.  (3),  no  distinction  appears  to 
be  drawn  between  "  country  "  and  "  state."    See  pp.  64,  66-68,  ante, 

*  This  conokudon,  which,  however,  is  not  certain,  rests  on  the  following 
gioonds:  — 
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Secondly.  The  child  must  become  "during  infancy"  ^  resident 
in  the  country  where  the  parent,  z.  e.,  the  father,  or  the  mother 
being  a  widow,  is  naturalized.  Though  the  child  must  be  resi- 
dent in  such  country,  he  need  not  be  resident  "  with  the  parent." 

Thirdly.  The  child  must,  according  to  the  law  of  such  coimtry, 
have  become  naturalized  therein. 

DlnstrationB. 

1.  8^  a  natural-bom  British  subject,  is  the  child  of  u4,  also  a 
natural-born  British  subject.  When  S  is  15,  A  is  living  in 
France,  and  becomes  a  French  citizen,  and  thereby  a  statutory 
alien.  /S,  from  the  time  he  is  15  up  to  the  age  of  23,  lives  in 
France,  and  in  consequence  of  his  father's  naturalization  is,  under 
French  law,  a  French  citizen.^     >$  is  an  alien. 

2.  u4  is  a  natural-bom  British  subject.  Whilst  A  is  living  in 
France  he  becomes  a  naturalized  French  citizen,  and  therefore  a 
statutory  alien.  S^  A^%  son,  is,  after  jl's  naturalization,  bom  in 
England.  S^  from  the  time  he  is  two  years  old  till  he  attains  the 
age  of  22,  lives  in  France.  S  is,  under  French  law,  a  French  citi- 
zen.    S  (semble)  becomes  an  alien.^ 

3.  /S  is  a  natural-bom  British  subject,  the  child  of  A^  also  a 
natural-bom  British  subject.  When  /S  is  16,  -4  and  S  are  living 
in  Russia.  A  becomes  a  naturalized  Russian  subject,  and  there- 
fore a  statutory  alien.  S  continues  living  in  Russia  till  the  age 
of  22.  S  is  not,  under  Russian  law,  a  Russian  subject.^  S  re- 
mains a  British  subject. 

(1)  The  widow  does  not  become  an  alien  "  being  a  widow,"  but  after  she  has 
ceased  to  be  a  widow. 

(2)  She  possibly  does  not  become  an  alien  "in  porsnanoe  of"  the  Naturali- 
zation Act,  1870.    The  words  "in  pursuance  of"  are  in  s.  10,  sub-s.  (3). 

(3)  Her  becoming  an  alien  under  the  Act  does  not  of  itself  involve  her  being 
*'  naturalized  in  "  a  foreign  country,  and  s.  10,  sub-s.  (3)  (t.  e.,  Rule  35),  only 
applies  where  such  naturalization  takes  place. 

(4)  This  construction  of  the  enactment  is  confirmed  by  a  comparison  with  the 
Naturalization  Act,  1870,  s.  10,  sub-s.  (4),  which  is  reproduced  in  Rule  36, 
post 

^  See  pp.  191, 192,  ante, 

3  "  Children  under  age  of  a  father  or  of  a  mother  surviving  her  husband, 
"who  becomes  naturalized  a  French  citizen,  become  French  citizens,  unless, 
"  within  the  year  after  their  attaining  majority,  they  decline  this  status."  See 
French  Nationality,  Law  of  June  26,  1889,  Art.  12,  cited  ParL  Paper,  Mis. 
No.  3  (1893),  C.  7027,  p.  46. 

'  Whether  S's  case  may  not  fall  within  Rule  22  and  Rule  28,  ante  f  If  it 
does  fall  under  these  Rules,  S  remains  a  British  snbject  until  he  makes  a  dec- 
laration of  alienage. 

^  The  admission  to  Russian  allegiance  is  always  personal,  and  does  not  affect 
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4.  u4  is  the  widow  of  an  Englishman  and  natural-born  British 
subject.  S  is  her  son,  age  15,  bom  during  the  lifetime  of  her 
husband.  A^  when  S  is  15,  marries  a  French  citizen,  and  thereby 
becomes  an  alien.  S  lives  in  France  from  his  mother's  marriage 
up  to  the  age  of  23.  S^  under  French  law,  is  a  French  citizen.^ 
S  (semble)  remains  a  British  subject.^ 

BxjLE  36.'  —  Where  a  father,  or  a  mother  being  a  widow, 
has  obtained  a  certificate  of  re-admission  to  British  nation- 
ality, every  child  of  such  father  or  mother,  who  during 
infancy  has  become  resident  in  the  British  dominions  with 
such  father  or  mother,  is  to  be  deemed  to  have  resumed  the 
positioii  of  a  British  subject  to  all  intents. 

ninstrations. 

1.  A  is  SL  natural-bom  British  subject.  ^S",  his  sou,  is  bom  in 
France.  Immediately  after  the  birth  of  S^  A^  who  is  living  in 
France, becomes  a  naturalized  French  citizen,  and  thereby  an  alien.^ 
S  (semble)  becomes,  under  French  law,  a  French  subject.  When 
S  is  16,  j4,  who  has  been  living  for  five  years  with  S  in  England, 
is  re-admitted  to  British  nationality.^  S  lives  with  A  in  England 
till  the  age  of  22.     S  resumes  ^  the  position  of  a  British  subject. 

2.  ^  is  a  natural-bom  British  subject.  He  becomes  natural- 
ized in  France,  and  thereby  becomes  a  statutory  alien.  S^  the 
son  of  Ay  ia  bom  in  France  after  A  has  become  a  French  citizen. 
S  then  resides  with  A  in  London  until  S  attains  the  age  of  21. 
Ay  when  Sis  of  the  age  of  18,  obtains  a  certificate  of  re-admission 
to  British  nationality.^  S  (semble)  thereupon  becomes  a  British  ^ 
subject  (?). 

8.    Wy  an  Englishwoman,  marries  A^  also  a  natural-born  British 

ohildren,  whether  of  age  or  minors  previously  bom.  See  Pari.  Paper,  Mis.  No. 
3  (1893),  C.  7027,  p.  81,  s.  1016. 

i  See  Law  of  Nationality,  1889,  Art.  12,  cited  Pari  Paper^  Mis.  No.  3  (1893), 
C.  7027,  p.  46. 

^  See  p.  193,  ante, 

*  Naturalization  Act,  s.  10,  snb-s.  (4). 
«  See  Rule  26,  p.  184,  ante, 

*  See  Rule  30,  p.  187,  ante, 

*  At  what  date  does  A  resume  British  nationality  ?  Does  S  become  again  a 
natural-bom  British  subject  ? 

T  See  Rule  30,  p.  187,  ante, 

'  Whether  S,  who  has  never  been  a  British  subject,  can  be  **  deemed  to  have 
resumed  **  the  position  of  a  British  subject  ? 
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subject.  S  is  their  son.  After  the  birth  of  S^  A^  being  in  a 
foreign  country,^  is  there  naturalized ;  and  S^  living  there  with  A, 
becomes  under  the  law  of  that  country  naturalized  therein.  A 
dies.  Thereupon  TF,  his  widow,  and  S  reside  in  London.  TF, 
when  S  is  19,  is  re-admitted  ta  British  nationality.^  S  resumes 
the  position  of  a  British  subject. 

Rule  37.  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, any  person  who  is  not  a  British  subject  under  Rules 
20  to  36,  is  an  alien. 

Gonmient. 

The  foregoing  Rules  state  the  circumstances  under  which  a  per- 
son is,  or  is  not,  a  British  subject  according  to  the  principles  of 
the  common  law,  as  modified  by  certain  general  statutes,  and  espe- 
cially by  the  Naturalization  Act,  1870.  Any  one,  therefore,  who 
cannot  be  shown  to  be  either  a  natural-born  or  a  naturalized  Brit- 
ish subject  under  some  one  or  more  of  these  Rules  is  prima  fade 
an  alien. 

These  Rules,  however,  are  not  exhaustive,  at  any  rate  as  re- 
gards the  acquisition  of  British  nationality.  There  exist  more 
than  one  exceptional  method  under  which  British  nationality 
may  be  or  may  have  been  acquired.  These  exceptional  methods 
of  acquisition,  of  which  this  treatise  does  not  give  a  detailed  ac- 
count, form  the  exceptions  to  Rule  36. 

ninstratloiis. 

1.  A  is  a  natural-bom  British  subject  bom  in  London.'  B^ 
his  son,  bom  at  Naples,^  is  a  natural-bom  British  subject.  (7, 
the  son  of  B  and  grandson  of  A^  is  bom  at  Naples,^  and  is  also  a 
natural-bom  British  subject.  S^  the  son  of  C  and  great-grand- 
eon  of  A^  is  bom  at  Naples.     S  is  an  alien.^ 

2.  ^  is  an  Italian  subject.  S^  the  son  of  A^  is  bom  at  Naples 
in  1860.  In  1871  A  becomes  a  naturalized  British  subject  under 
Rule  25,  and  resides  permanently  in  England.     S  continues  to 

1  See  Rule  26,  p.  1S4,  ante, 

*  See  Rules  30,  31,  pp.  187, 189,  ante. 

•  See  Rule  22,  p.  175,  ante, 
«  See  Rule  23,  p.  177,  ante, 
s  See  Rule  23,  p.  177,  ante. 

'  /.  e.,  S  does  not  fall  within  either  Role  22  or  Role  23,  ante.  Compara  De 
Geer  v.  Stone,  1882,  22  Ch.  D.  243. 
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reside  in  Italy  till  he  is  22.  He  then  comes  to  live  with  his 
parents  in  London.     He  is  an  alien.^ 

8.  S  is  the  illegitimate  son  of  English  parents,  both  of  whom 
are  natural-bom  British  subjects.  He  is  bom  at  New  York.  S 
is  an  alien.^ 

4.  S  is  the  illegitimate  son  of  French  citizens.  S  is  bom  at 
Paris.  After  the  birth  of  S^Ay  his  father,  becomes  a  naturalized 
British  subject  in  accordance  with  Rule  25.  ^  during  his  infancy 
lives  with  A  in  London.     /S'  is  an  alien.' 

b,  S  ia  the  son  of  natural-bom  British  parents  domiciled  at 
Amsterdam.  He  is  born  in  Holland,  before  the  marriage  of  his 
piirents.  After  his  birth  his  parents,  being  still  domiciled  in 
Holland,  intermarry,  and  by  the  law  of  Holland  S  is  made  legiti- 
mate.^    Whether  S  is  2l  British  subject?  * 

6.  S  is  the  son  of  an  Italian  subject  married  to  an  English- 
woman who  was  a  natural-bom  British  subject.  On  the  death  of 
/S's  father,  immediately  after  the  birth  of  S^  his  mother  returns 
with  S  to  England.  She  does  not  obtain  a  certificate  of  re-ad- 
mission to  British  nationality,  but  she  marries  an  Englishman  as 
her  second  husband.  S  resides  with  his  mother  in  England  till 
he  is  22.     S  is  (semble)  an  alien.^ 

7.  ^  is  an  Englishman  bom  in  England.  In  1860  he  is  in 
France,  and  is  under  French  law  made  a  naturalized  French  citi- 
zen. Sj  his  son,  is  bom  in  1865,  and  lives  in  France  till  1894. 
After  the  passing  of  the  Naturalization  Act,  1870,  A  becomes  an 
alien  as  from  1860.^  In  1871  A  is  re-admitted  to  British  nation- 
ality. S  has  not  made  any  declaration  of  alienage.  Whether  S 
is  an  alien  ?  ' 

8.  u4  is  a  natural-bom  British  subject.  In  1865  A  in  France 
becomes  a  naturalized  French  citizen,  and  thereby,  in  accordance 

^  /.  e.,  he  does  not  come  within  Rule  34,  p.  190,  ante,  since  he  has  not  re- 
sided in  the  United  Kingdom  during  infancy. 
<  See  Sheddm  y.  Patrick,  1854^  1  Macq.  535. 

•  See  Sheddm  y.  Patrick,  1854,  1  Macq.  535. 
^  See  Rule  134,  post, 

*  See  Shedden  r.  Patrick,  1854, 1  Macq.  535.  Compare,  however,  In  re  Good- 
man's  Trusts,  1881, 17  Ch.  D.  (C.  A.)  266,  and  Rule  134,  post. 

>  Compare  Rule  31  and  Rule  34,  pp.  189,  190,  ante. 

'  See  Rule  26,  p.  184,  ante. 

'  iSi  at  his  birth  was  according  to  English  law  a  natnral-bom  British  subject, 
since  in  1860  A  could  not  renounce  British  nationality.  Whether  5  is  or  is 
not  a  British  subject  depends  upon  the  effect  to  be  given  to  the  Naturaliza- 
tion Act,  1870,  s.  6,  which  is  embodied  in  Rule  26,  p.  184,  ante,  taken  with 
the  Naturalization  Act,  1870,  s.  10  sub-e.  (3),  which  is  embodied  in  Rule  35, 
p.  193^  ante. 
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with  Bule  26,  becomes  after  12th  May,  1870,  a  statutory  alien. 
In  1871  A  is  re-admitted  to  British  nationality.  /S,  the  son  of  A^ 
is  born  in  France  immediately  after  ^'s  re^mission  to  British 
nationality,  and  lives  till  he  is  22  wholly  in  France.  Whether  S 
is  a  British  subject  ?     Semble,  he  is.^ 

9.    TF,  a  Frenchwoman  and  a  widow,  obtains  a  certificate  of 
,  naturalization.    She  resides  in  Jersey  in  the  service  of  the  Crown. 
S^  her  son,  who  at'  the  time  of  her  naturalization  is  10  years  old, 
lives  with  her  in  Jersey  till  he  is  22.     /S  is  an  alien.^ 

Exception  1.  —  Anj  person  is  a  British  subject '  who  is  made  so  by  virtue  of 
letters  of  denization. 

Comment 

The  Crown  has  still  power  to  grant  letters  of  denization,^  and 
a  denizen,  as  already  pointed  out,  is  within  our  definition  of  a 
British  subject.^ 

Exception  2.  —  Anj  person  is  a  British  subject  who  is  naturalized  under  or  by 
any  Act  of  Parliament. 

Comment 

1.  A  person  may  still  be  naturalized  under  a  special  Naturali- 
zation Act.  He  then  becomes,  of  course,  a  naturalized  British 
subject.  The  exact  effect  of  the  Act,  e,  ^.,  how  far  it  affects  past 
transactions,  depends  upon  the  terms  of  the  particular  enactment. 

2.  A  person  may  have  been  naturalized  under  some  earlier  gen- 
eral Naturalization  Act,  such  for  example  as  7  &  8  Vict.  cap.  66. 

Exception  3.  —  Any  person  is  a  British  subject  within  the  limits  of  anj  British 
possession,  t.  «.,  of  any  colony,  plantation,  island,  territory,  or  settlement 
in  the  British  dominions,^  who  is  naturalized  by  any  law  duly  made  by 
the  legislature  of  such  possession. 

^  Compare  Rule  30,  p.  187,  ante. 

S  is  the  son  of  a  natural-born  British  subject,  who,  though  he  at  one  time 
lost  British  nationality,  has  "  resumed  "  his  position  as  a  British  subject  (see 
the  Naturalization  Act,  1870,  s.  8),  and,  it  is  submitted,  has  therefore  become 
again  a  natural-bom  British  subject.    If  so,  S  comes  within  Rule  23. 

'  The  provisions  of  Rule  34,  as  to  residence  out  of  the  United  Kingdom  in 
the  service  of  the  Crown,  apply  only  where  the  father  of  the  infant  is  in  saeh 
service.     See  Naturalization  Act,  1895,  ss.  1,  2. 

*  For  meaning  of  "  British  subject,"  see  p.  173,  ante. 

*  **  Nothing  in  this  Act  contained  shall  affect  the  grant  of  letters  of  deniza- 
tion by  Her  Majesty."     Naturalization  Act,  1870,  s.  14.  * 

>  See  p.  173,  ante. 

^  "  And  not  within  the  United  Kingdom."  See  Natoialization  Act,  1870, 
B.  17. 
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All  laws,  statates,  and  ordinances  which  may  be  duly  made 
by  the  legislature  of  any  British  possession  for  imparting  to  any 
person  the  privileges,  or  any  of  the  privileges,  of  naturalization, 
to  be  enjoyed  by  such  person  within  the  limits  of  such  posses- 
sion, shall  within  such  limits  have  the  authority  of  law,  but  shall 
be  subject  to  be  confirmed  or  disallowed  by  Her  Majesty  in  the 
same  manner,  and  subject  to  the  same  rules  in  and  subject  to 
which  Her  Majesty  has  power  to  confirm  or  disallow  any  other 
^^  laws,  statutes,  or  ordinances  in  that  possession."  ^ 

1  The  Naturalization  Act»  1870,  s.  16. 
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AMERICAN  NOTES. 
CHAPTER  ni. 

AMERICAN  NATIONALrrr. 

1.  Terms  "Citizen"  and  "Citizenship." — By  the  term  "citizen"  op 
"  citizenship,"  in  these  notes  on  Americsji  Nationality,  is  meant  a  citizen  or 
citizenship  of  the  United  States.  The  conditions  of  State  citizenship  greatly  vary 
in  the  different  States,  some  requiring,  as  a  prerequisite  of  the  exercise  of  the 
elective  franchise,  the  possession  of  citizenship  of  the  United  States ;  while 
others  require  only  that  the  person,  if  of  foreign  nationality,  shall  have  made 
a  declaration  of  intention  to  become  a  citizen  of  the  United  States  (^State  v. 
Fowler,  41  La.  An.  380  ;  6  So.  602)  ;  but  the  requirement  in  such  case  of  citizen- 
ship, or  of  a  declaration  of  intention  to  become  a  citizen,  of  the  United  States, 
is  generally  coupled  with  a  requirement  of  residence  for  a  certain  period  within 
the  State.  Citizenship  of  a  State  does  not,  however,  confer  citizenship  of  the 
United  States  (Boyd  v.  Thayer,  143  U.  S.  135  ;  Minneapolis  v.  Reum,  56  Fed. 
Rep.  576;  6  C.  C.  A.  31)  ;  and  it  is  only  those  who  are  citizens  of  the  United 
States  that  can  be  considered  as  clothed  with  American  nationality,  apart  from 
the  special  national  character  that  may  result  from  domicil,  particularly  in 
matters  of  belligerency. 

The  Constitution  of  the  United  States  (Art.  IV.  s.  2,  par.  1)  provides  that 
"  the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and  immuni- 
"  ties  of  citizens  in  the  several  States  ; "  and  by  the  fourteenth  amendment  it  is 
provided  that  "no  State  shall  make  or  enforce  any  law  which  shall  abridge 
"  the  privileges  or  inununities  of  citizens  of  the  United  States."  Boyd  v.  Thayer, 
143  U.  S.  135  ;  Vines  v.  SiaU,  67  Ala.  73. 

The  following  Statutes  of  the  United  States  relate  to  citizenship :  March 
26, 1790  (1  Stats,  at  Large,  103)  ;  January  29, 1795  (1  Stats,  at  Large,  414)  ; 
June  18, 1798  (1  Stats,  at  Large,  566) ;  April  14, 1802  (2  Stats,  at  Large,  153); 
March  26, 1804  (2  Stats,  at  Large,  292);  March  3, 1813  (2  Stats,  at  Large, 
811) ;  July  30, 1813  (3  Stats,  at  Large,  53) ;  March  22, 1816  (3  Stats,  at  Large, 
258);  May  26,  1824  (4  Stats,  at  Large,  69);  May  24,  1828  (4  Stats,  at  Large, 
310);  June  26, 1848  (9  Stats,  at  Large,  240);  February  10, 1855  (10  Stats,  at 
Large,  604) ;  July  17,  1862  (12  Stats,  at  Large,  597) ;  April  9, 1866  (14  SUts. 
at  Large,  27);  July  27, 1868  (15  Stats,  at  Large,  223);  s.  5,  June  17, 1870  (16 
Stats,  at  Large,  153)  ;  July  14,  1870  (16  Stats,  at  Large,  254)  ;  s.  29,  June 
7,  1872  (17  Stats,  at  Large,  268)  ;  Revised  Statutes,  ss.  1992-2001, 2165-2174, 
4075-4078, 4749, 5424-5429 ;  February  18, 1875  (18  Stats,  at  Large,  318)  ;  Feb- 
ruary 1, 1876  (19  Stats,  at  Large,  2)  ;  s.  24,  May  18, 1882  (22  Stats,  at  Large, 
61)  ;  July  26, 1894  (Stats.  1893-94,  pp.  123,  124). 

2.  (Rule  22.)  Citizenship  by  Birth.  —  By  the  fou^teenth  amendment  of 
the  Constitution  of  the  United  States,  "  all  persons  bom  or  naturalised  in  the 
"  United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
"  States  and  of  the  States  wherein  they  reside."    Lynch  v.  Clarke,  1  Sandf.  Ch. 
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584.  This  provision  has  been  held  to  apply  to  a  child  bom  in  the  United  States 
of  alien  Chinese  parents,  who  could  not  themselves  become  citizens  by  natu- 
ralization. In  re  Look  Tin  Sing,  21  Fed.  Rep.  905.  See,  also,  Quock  Ting  v. 
United  States,  140  U.  S.  417, 11  S.  Ct.  Rep.  73a  But  Mr.  Justice  Miller,  de- 
livering the  opinion  of  the  Court  in  the  Slaughter-house  Cases,  said,  obiter: 
**  The  phrase, '  subject  to  its  jurisdiction,'  was  intended  to  exclude  from  its  (the 
**  fourteenth  amendment's)  operation  children  of  ministers,  consuls,  and  citi- 
"  zens,  or  subjects  of  foreign  states  born  within  the  United  States."  16  Wall. 
36,  73.  Compare  Miller  on  the  Constitution,  p.  279.  In  Elk  v.  Wilkins  the 
Supreme  Court  said  that  the  phrase,  "subject  to  the  jurisdiction  thereof," 
meant,  "  not  merely  subject  in  some  respect  or  degree  to  the  jurisdiction  of 
the  United  States,  but  completely  subject  to  their  political  jurisdiction,  and 
owing  them  direct  and  immediate  allegiance."  102  U.  S.  94, 102.  The  point 
has  not,  however,  been  authoritatively  decided  by  the  Supreme  Court.  By  the 
Civil  Rights  Act  of  April  9, 1866  (14  Stats,  at  Large,  27),  **  all  persons  bom 
^  in  the  United  States  and  not  subject  to  any  foreign  power,  are  declared  to  be 
*'  citizens  of  the  United  States  ; "  and  this  provision  is  embodied  in  s.  1992  of 
the  Revised  Statutes  of  the  United  States,  29  Am.  Law  Rev.  385  ;  7  Am.  Law 
Rev.  352,  353.  See  Minor  v.  Happersett,  21  Wall.  162 ;  In  re  Look  Tin  Sing, 
21  Fed.  Rep.  905  ;  United  States  v.  Rhodes,  1  Abb.  40 ;  « A  Question  of  Citi- 
zenship," The  Nation  (N.  Y.),  Aug.  23, 1894 ;  Lgnch  v.  Clarke,  1  Sandf .  Ch. 
583  (1844). 

Members  of  an  Indian  tribe  bom  within  the  United  States,  though  they 
afterward  voluntarily  separate  themselves  from  their  tribe  and  take  up  their 
residence  among  white  citizens,  are  not  within  the  purview  of  the  fourteenth 
amendment.    EUc  v.  Wilkins,  112  U.  S.  94. 

3.  (Rules  23,  24.)  Foreign-born  Children  of  Citizens.  —  By  section 
1993  of  the  Revised  Statutes  of  the  United  States,  incorporating  the  provisions 
of  the  Act  of  February  10, 1855,  "  All  children  bom  or  hereafter  bom  out  of 
**  the  limits  and  jurisdiction  of  the  United  States,  whose  fathers  were  or  may 
"  be  at  the  time  of  their  birth  citizens  thereof,  are  declared  to  be  citizens  of 
"  the  United  States  ;  but  the  rights  of  citizenship  shall  not  descend  to  children 
*^  whose  fathers  never  resided  in  the  United  States."  See  Ludlam  v.  Ludlam, 
26  N.  Y.  356  ;  Albany  v.  Derby,  30  Vt.  718  ;  Ware  v.  Wisner,  60  Fed.  Rep. 
310.  Under  the  statutory  provision  just  quoted,  nationality  is  not  inherited 
through  women. 

4.  (Rule  25.)  Naturalization.  —  The  ordinary  legal  conditions  of  nat- 
uralization are  :  — 

(1)  A  declaration  of  intention  to  become,  a  citizen,  made  at  least  two 

years  prior  to  admissiou  to  citizenship  ; 

(2)  an  oath  of  allegiance,  made  at  the  time  of  admission  ; 

(3)  residence  within  the  United  States  of  at  least  five  years,  and  within 

the  State  or  Territory  where  the  Court  is  held  of  at  least  one 
year; 

(4)  behaviour  as  a  moral  and  orderly  person  during  such  residence  ; 

(5)  renunciation  of  hereditary  title,  or  order  of  nobility,  if  any.     See, 

further.  Rev.  Stats,  of  U.  S.  ss.  2165-2174 ;  Behrensmeyer  v.  Kreitz, 
135  111.  591.  Conviction  of  perjury,  during  residence  in  the  United 
States,  disqualifies  for  admission  to  citizenship.  In  re  Spenser,  6 
Sawyer  C.  C.  195. 
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The  declaration  of  intention  to  become  a  citizen  does  not  confer  citizenship. 
Minneapolis  v.  Reuniy  66  Fed.  Rep.  576  ;  6  C.  C.  A.  31 ;  WhiU  v.  White,  2  Met. 
(Ky.)  186  ;  2  Wharton's  Int.  Law  Dig.  bs.  176,  192.  See  Settegast  v.  Schrimpf, 
35  Tex.  323.  The  making  of  such  a  declaration  two  years  previously  to  ad- 
mission to  citizenship  is  not  required  of  an  alien  who  has  continuously  resided 
in  the  United  States  for  a  period  of  Ave  years,  three  of  which  immediately 
preceded  his  arriving  at  age.  Minneapolis  v.  Reum,  56  Fed.  Rep.  676 ;  6  C.  C. 
A.  31.  See,  also,  State  v.  Macdonaldy  24  Minn.  48  ;  Ex  parte  Cregg,  2  Curtis 
C.  C.  98  ;  Stale  v.  WhUtemarey  60  N.  H.  245  ;  BuUertoorth's  Case,  1  Wood.  & 
M.  323  ;  Ex  parte  Randall,  14  Phila.  224  ;  Ex  parte  Merry,  14  Phila.  212.  As 
to  the  declaration  of  intention  to  elect  American  citizenship  under  the  treaty 
with  Mexico  of  1848,  see  Quintana  v.  Tomkins,  1  N.  M.  29  ;  Carter  v.  Terri- 
tory, 1  N.  M.  317. 

An  alien  seaman,  who  has  duly  declared  his  intention  to  become  a  citizen, 
and  who  has  thereafter  served  for  three  years  on  board  of  a  merchant  vessel 
of  the  United  States,  may  be  admitted  to  citizenship.  Rev.  Stats,  of  U.  S. 
8.  2174.  This  statute  does  not  include  seamen  in  the  navy.  Ex  parte  Gormr 
ley,  14  Phila.  211.  But,  by  Act  of  July  26,  1894  (Stats,  at  Large,  1893-94, 
pp.  123, 124),  an  alien  of  the  ag^  of  twenty-one  years  or  upwards,  who  has  en- 
listed in  the  United  States  Navy  or  Marine  Corps,  and  has  thereafter  served 
five  consecutive  years  in  the  navy  or  one  enlistment  in  the  Marine  Corps,  may 
be  admitted  to  citizenship  without  a  previous  declaration  of  intention. 

Chinese,  since  they  are  neither  "  white  persons  '*  nor  persons  of  the  African 
race,  are  not  within  the  general  statutes  relating  to  naturalization  (Rev.  Stats, 
of  U.  S.  s.  2169 ;  Act  of  February  18, 1876, 18  Stats,  at  Large,  318).  In  re  Ah 
Yup,  5  Sawyer  C.  C.  155.  And  by  section  24,  Act  of  May  18, 1882  (22  Stats, 
at  Large,  61),  they  are  expressly  excluded  from  naturalization.  In  re  Hong 
Yen  Chang,  84  Cal.  163. 

Japanese  also  have  been  refused  naturalization,  on  the  ground  that  they  are 
not  '*  white  persons."  In  re  Saito,  62  Fed.  Rep.  126,  criticised  in  28  Am.  Law 
Rev.  818. 

American  Indians,  though  capable  of  naturalization  by  law  or  by  treaty, 
are  not  within  the  general  statutes  relating  to  naturalization.  Elk  v.  Wilhns, 
112  U.  S.  94.  Nor  is  a  person  of  half  white  and  half  Indian  blood.  In  re 
Camille,  6  Sawyer  C.  C.  541. 

Naturalization  is  a  judicial  act,  which  must  be  performed  by  the  Court.  The 
Acorn,  2  Abb.  434 ;  Matter  of  Clark,  18  Barb.  444 ;  McCarthy  v.  Marsh,  1 
Seld.  (N.  Y.)  263 ;  Green  v.  Salas,  31  Fed.  Rep.  106;  In  re  Coleman,  15 
Blatchf.  C.  C.  420  ;  In  re  An  Alien,  7  Hill,  137.  The  declaration  of  intention 
may  be  made  before  the  clerk  of  the  Court.  Act  of  January  25,  1876,  19 
Stats,  at  Large,  2. 

Though  the  decree  or  order  of  naturalization,  generally  but  inaccurately 
styled  a  judgment,  cannot  be  impeached  collaterally  (State  v.  Macdonald, 
24  Minn.  48),  yet  it  may,  if  fraudulent,  be  repudiated  by  the  government. 
2  Wharton's  Int.  Law  Dig.  a.  174  a.  The  record  must  show  that  the  necessary 
proceedings  were  taken.  Re  Desty,  8  Abb.  (N.  Y.)  N.  Cas.  250 ;  Green  v. 
Salas,  31  Fed.  Rep.  106,  and  cases  cited.  But  its  efficacy  is  not  impaired  by 
inaccurate  recitals  (In  re  McCoppvn,  5  Sawyer  C.  C.  630 ;  In  re  Coleman,  15 
Blatchf.  C.  C.  406)  ;  and  it  may  be  amended  nunc  pro  tunc  to  correct  clerical 
errors.  State  v.  Macdonald,  24  Minn.  48.  The  decree  of  naturalization  does 
not  operate  retroactively.    Dryden  v.  Swinburne,  20  W.  Va.  89. 
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The  proper  evidence  of  naturalization  is  the  judicial  record,  or  an  exempli- 
fied copy  of  it,  and  parol  evidence  is  admissible  only  in  case  of  the  loss  or 
destruction  of  such  record.    Green  v.  Solas,  31  Fed.  Rep.  106  ;  Slade  v.  Minor^ 

2  Cranch  C.  C.  139 ;  Dryden  v.  Swinburne,  20  W.  Va.  89  ;  People  v.  McNally, 
59  How.  (N.  Y.)  Pr.  500.  This  rule  applies  to  a  woman  who  alleges  citizen- 
ship through  the  naturalization  of  her  husband.  Belcher  v.  Tarren,  26  Fac. 
791.  In  the  absence  of  a  record  of  naturalization,  the  evidence  may  justify 
the  submission  of  the  question  of  naturalization  to  a  jury.  Boyd  v.  Thayer,  143 
U.  S.  135 ;  12  Sup.  Ct.  Rep.  375.  In  the  absence  of  proof  that  an  alien  has 
become  a  citizen  of  the  United  States,  his  original  status  is  presumed  to  con- 
tinue.   Hauenstein  v.  Lynham,  100  U.  S.  483. 

As  to  change  of  allegiance  as  the  result  of  a  change  of  the  territorial  sov- 
ereign, see  2  WharUm^B  Int,  Law  Dig.  ss.  187, 188. 

5.  (Rules  26-29.)  Rekunciation  of  Citizenship.  —  The  Courts  of  the 
United  States,  prior  to  1868,  generally  accepted  the  common-law  doctrine  that 
a  citizen  cannot  at  will  renounce  his  allegiance.  2  KenCs  Commentaries,  49  ; 
In^  V.  The  Trustees  of  the  Sailors'  Snug  Harbor,  3  Fet.  99  ;  Shanks  v.  Dupont, 

3  Fet.  242  ;  The  Santissima  Trinidad,  7  Wheat.  283  ;  Talbot  v.  Janson,  3  Dall. 
133  ;  Portier  v.  Le  Roy,  1  Yeates  (Fenn.),  371.  Contra,  Alsberry  Y.Hawkins,  9 
Dana,  178.  The  executive  department  of  the  government  generally  main- 
tained the  opposite  doctrine.  2  Wharton's  Int,  Law  Dig,  s.  171 ;  Wharton's  Conf, 
ofL.  ss.  5,  6 ;  8  Op.  Atty.-6en.  139 ;  9  Op.  Atty.-Gen.  62,  356 ;  12  Op.  Atty.- 
Gen.  319.  And  by  the  Act  of  July  27,  1868  (15  Stats,  at  Large,  223),  Con- 
gress  declared  ''the  right  of  expatriation ''  to  be  *<a  natural  and  inherent  right 
of  all  people,*'  and  pronounced  <<  any  declaration,  instruction,  opinion,  order,  or 
**  decision  of  any  officers  of  this  government  which  denies,  restricts,  impairs,  or 
'<  questions  the  right  of  expatriation  "  to  be  "  inconsistent  with  the  f undamen- 
**  tal  principles  of  this  government."  Green  v.  Scdas,  31  Fed.  Rep.  106,  and 
cases  cited  ;  Comitis  v.  Parkerson,  46  Fed.  Rep.  556  ;  In  re  Look  Tin  Sing,  10 
Sawyer  C.  C.  353  ;  Browne  v.  Dexter,  66  Cal.  39.  The  idea  of  expatriation, 
however,  comprehends  not  merely  the  loss,  but  the  change,  of  home  and  alle- 
giance ;  it  includes  not  only  emigration,  but  naturalization.  Black,  Atty,'Gen,^ 
9  Op.  356.  Any  law,  therefore,  that  restricts  naturalization  to  persons  of  a 
certain  race  or  color,  violates  the  declaration  that  expatriation  ''  is  a  natural 
and  inherent  right  of  all  people." 

As  to  what  constitutes  renunciation  of  allegiance,  the  statutes  of  the  United 
States  are  silent.  It  is  effected  by  naturalization  abroad.  Browne  v.  Dexter, 
66  Cal.  39.  There  must  be  an  actual  removal  from  the  country,  and  the 
acquisition  of  a  domicil  elswhere.  Talbot  v.  Janson,  3  Dall.  133  ;  Comitis  v. 
Parkerson^  56  Fed.  Rep.  556.  The  naturalization  treaties  of  the  United  States 
generally  provide  that  a  naturalized  citizen  who  renews  his  residence  in  the 
country  of  his  orig^,  without  an  intention  to  return  to  the  country  of  his 
adoption,  shall  be  held  to  have  renounced  his  naturalization. 

6.  (Rules  30,  31.)  Resumption  of  Nationalitt.  —  A  citizen  of  the  United 
States  who  acquires  a  foreign  nationality  can  resume  his  American  nationality 
only  by  one  of  the  processes  of  naturalization.  Foreign  Relations  of  the  United 
Stales^  1884,  p.  451.  Whether  this  doctrine  applies  to  an  American  woman 
who  acquires  a  foreign  nationality  by  marriage,  if,  after  the  death  of  her  hus- 
band, she  retoms  to  the  United  States,  see  Wharton's  InL  Law  Dig,  s.  186 ; 
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Beck  T.  McGUlis,  9  Barb.  35  ;  Pequignot  v.  Detraii,  16  Fed.  Rep.  211.  Tbe  Act 
(February  10, 1866, 10  Stats,  at  Large,  604 ;  Rev.  Stats,  s.  1994)  naturalizing 
women  by  virtue  of  their  marriage  to  citizens  of  the  United  States  says  no- 
thing as  to  the  effect  of  the  marriage  of  an  American  woman  to  an  alien.  See 
Foreign  Relations  of  the  United  States,  1874,  p.  413 ;  12  Op.  Atty.-Gen.  7. 

For  specific  provisions  as  to  the  resumption  of  original  nationality,  or  the 
renunciation  of  adoptive  nationality,  see  the  treaties  of  the  United  States  with 
the  following  powers  :  Austria-Hungary,  September  20,  1870,  Art.  4  ;  Baden, 
July  19, 1868,  Art.  4  ;  Bavaria,  May  26,  1868,  Art.  4  ;  Belgium,  November  16, 
1868,  Art.  4  ;  Denmark,  July  20, 1872,  Arts.  2  and  3  ;  Ecuador,  May  6, 1872, 
Arts.  2  and  3  ;  Great  Britain,  May  13, 1870,  Arts.  2  and  3  ;  Hesse,  August  1, 
1868,  Art.  4 ;  North  Grerman  Union,  February  22, 1868,  Art.  4 ;  Sweden  and 
Norway,  May  26,  1869,  Art.  3. 

7.  (Rules  31-33.)  Acquisition  or  Change  of  NAnoNALirr  by  Mar- 
ried Woman.  —  By  section  1994  of  the  Revised  Statutes  (Act  of  February 
10, 1866, 10  Stats,  at  Large,  604),  any  woman  who  is  *'  married  to  a  citizen  of 
"  the  United  States,  and  who  might  herself  be  lawfully  naturalized,  shall  be 
'*  deemed  a  citizen."  Walker  v.  Potomac  Ferry  Co.  3  McArthur,  440.  As  to 
the  law  prior  to  the  Act  of  1866,  see  Shanks  v.  Dupont,  3  Pet.  242  ;  Beck  v. 
McGiUis,  9  Barb.  36 ;  White  v.  WhiU,  1  Met.  (Ky.)  186.  Under  this  Act  mar- 
riage has  all  the  force  and  effect  of  judicial  naturalization.  Leonard  v.  Grant,  6 
Sawyer  C.  C.  603.  The  Act  also  applies  to  a  woman  married  to  an  alien  who 
subsequently  becomes  naturalized.  Kelly  v.  Owen,  7  Wall.  496 ;  Headman  v. 
Rose,  63  Gra.  468  ;  Btaion  v.  Burton^  1  Keyes,  669.  The  phrase,  *'  might  herself 
be  lawfully  naturalized,"  refers  to  class  or  race,  and  not  to  the  qualifications 
of  residence,  character,  etc.  Leonard  v.  Grant,  supra  ;  Kelley  v.  Owen,  7  Wall. 
496.  See  Burton  v.  Burton,  1  Keyes,  369  ;  Pequignot  v.  Detroit,  16  Fed.  Rep. 
211,  216.  The  statute  has  been  held  to  apply  to  a  woman  who  lived  at  a  dis- 
tance from  her  husband  and  never  came  to  the  United  States  till  after  his 
death.  Kane  v.  McCarthy,  63  N.  C.  299 ;  Headman  v.  Rose,  63  Ga.  468.  See 
Burton  v.  Burton,  1  Keyes,  369,  362,  366 ;  Pequignot  v.  Detroit,  16  Fed.  Rep. 
211,  216.  But  it  has  been  held  that  a  native  woman  who  married  an  alien  in 
the  United  States,  and  lived  with  him  there  till  his  death,  did  not  conversely 
become  an  alien.  Comilis  v.  Parkerson,  66  Fed.  Rep.  666.  Contra,  Pequignot 
V.  Detroit,  16  Fed.  Rep.  211.  As  to  the  right  of  dower  of  a  non-resident  widow, 
see  PraU  v.  Teft,  14  Mich.  191 ;  Greer  v.  Sankston,  26  How.  Pr.  (N.  Y.)  471 ; 
6  Jones  Eq,  190  ;  Bennett  v.  Harms,  61  Wis.  261. 

When  an  alien,  who  has  made  a  declaration  of  intention,  **  dies  before  he  is 
"  actually  naturalized,  the  widow  and  the  children  of  such  alien  shall  be  consid- 
''  ered  as  citizens  of  the  United  States,  and  shall  be  entitled  to  all  rights  and 
"  privileges  as  such,  upon  taking  the  oaths  prescribed  by  law."  Rev.  Stats. 
6. 2168. 

That  a  divorced  woman  continues  to  be  a  subject  of  the  State  of  which  her 
husband  was  a  subject,  until  she  changes  her  nationality,  seems  to  be  tacitly 
assumed  in  Pequignot  v.  Detroit,  16  Fed.  Rep.  211. 

8.  (Rule  34.)  Acquisition  of  Citizenship  by  an  Infant.  —  "  The  chil- 
"  dren  of  persons  who  have  been  duly  naturalized  under  any  law  of  the  United 
**'  States,  .  .  .  being  under  the  age  of  twenty-one  years  at  the  time  of  the  natu- 
**  xalizstion  of  their  parents,  shall,  if  dwelling  in  the  United  States,  be  consid- 
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"  ered  as  citizens  thereof."  Rev.  Stats,  s.  2172  (Acts  of  March  26, 1790, 1  Stats. 
at  Large,  103  ;  Jan.  29, 1795,  s.  3, 1  Stats,  at  Large,  414  ;  April  14, 1802,  s.  4, 
2  Stats,  at  Large,  153).  For  provision  as  to  children  whose  parents  have  died 
after  making  a  declaration  of  intention,  but  before  naturalization,  see  notes* 
fuproj  7  (Rnles  31-33).  See  Rev.  Stats,  s.  2174,  as  to  the  naturalization  of 
seamen,  which  does  not  in  terms  require  them  to  be  of  age.  The  minor  child 
of  an  alien  widow  becomes  a  citizen  by  the  marriage  of  his  mother  with  a 
citizen  of  the  United  States,  natire  or  naturalized.  Gumm  v.  Hubbard,  97  Mo. 
321 ;  United  States  t.  KeUar,  11  Biss.  C.  C.  314 ;  13  Fed.  Rep.  82.  Also,  on 
the  naturalization  of  her  husband,  if  she  marries  an  alien  who  subsequently  be- 
comes naturalized.  People  v.  Newell,  38  Hun,  78.  Li  each  of  the  three  cases 
last  cited,  the  widow  resided  and  was  married  in  the  United  States.  See 
Foreign  Rdationt  of  the  United  States,  1891,  pp.  496,  507. 

As  to  the  phrase  *'  dwelling  in  the  United  States,"  whether  it  means  residence 
at  the  time  of  naturalization  or  continued  and  permanent  residence,  see  case 
of  Carl  Heisinger,  Foreign  Relations  of  the  United  States,  1890,  pp.  301-304 ; 
also,  2  Wharton's  International  Law  Digest,  s.  184 ;  Campbdl  v.  Gordon,  6 
Cranch,  176. 

9.  (Rnle  35.)  Loss  of  Citizenship  bt  Infant.  —  A  Prussian  subject  by 
birth  emigrated  to  the  United  States  in  1848,  became  naturalized  in  1854^ 
and  shortly  afterwards  returned  to  Germany  with  his  family,  in  which  was  a 
son  bom  in  the  United  States  after  the  father's  naturalization.  The  circum- 
stances showing  that  the  father  had  resumed  his  original  nationality,  it  was 
held  that  the  son,  being  still  a  minor,  was,  while  in  Germany,  subject  to  the 
obligations  of  Grerman  citizenship ;  that  he  did  not,  however,  lose  his  American 
nationality,  but  was  inrested  with  a  double  nationality  ;  and  that  he  might,  on 
attaining  his  majority,  at  his  election  return  to  the  United  States  and  assume 
the  nationality  of  his  birth,  or  remain  in  Germany  and  retain  the  resumptive 
nationality  of  his  father.  Steinhauler^s  Case,  15  Op.  Atty.-(7en.  15 ;  2  Whar^ 
Urn's  International  Law  Digest,  s.  184. 


BOOK  II. 

JURISDICTION. 

The  subject  of  Book  II.  is  Jurisdiction.^ 

The  Rules  contained  in  Book  II.  deal  with  two  different  mat- 
ters. 

The  first  matter  is  the  jurisdiction,  in  cases  which  contain  any 
foreign  element,^  of  the  High  Court  of  Justice. 

Under  this  head  are  to  be  considered  two  different  though 
closely  connected  questions.  The  first  is,  what  are,  according  to 
English  law,  the  limits  to  the  jurisdiction  of  the  High  Court  in 
cases  which  contain  any  foreign  element,  or,  in  other  words,  what 
are  the  cases  containing  a  foreign  element  which  the  High  Court 
has,  according  to  English  law,  a  right  to  determine  or  adjudicate 
upon  ?  The  second  question  is,  what  are,  as  far  as  English  Courts 
can  decide  the  matter,  the  extra-territorial  effects  of  the  exercise 
of  jurisdiction  by  the  High  Court? 

The  second  matter  is  the  jurisdiction  of  Foreign  Courts. 

Under  this  head  again  are  to  be  considered  two  different  though 
closely  connected  questions.  The  first  is,  what  are,  according  to 
English  law,  the  proper  limits  to  the  jurisdiction  of  foreign  Courts ; 
or,  in  other  words,  what  are  the  cases  which  the  Courts  of  a  foreign 
country  have,  according  to  English  law,  a  right  to  determine  or 
adjudicate  upon?  The  second  question  is,  under  what  circum- 
stances, and  how  far,  the  High  Court  will  give  effect  in  England 
to  the  exercise  of  jurisdiction  by  the  Courts  of  a  foreign  country 
in  the  form  either  of  judgments  or  otherwise ;  or,  in  other  words, 
what  is  the  effect  in  England  of  foreign  judgments,  or  of  foreign 
proceedings,  such  as  sentences  of  divorce,  or  adjudications  of 
bankruptcy,  which  resemble  judgments? 

Hence  Book  II.  is  divided  into  two  Parts. 

Jurisdiction  of  High  Court  —  Part  I.'  deals  with  the  juris- 
diction of  the  High  Court.  The  Rules  contained  therein  define 
the  limits  within  which,  in  cases  containing  any  foreign  element, 

^  See  Intro.,  pp.  2, 3,  38-56,  ante.  '  See  Intro.,  pp.  1,  2,  ante, 

'  Chaps,  iv.  to  z. 
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the  High  Court  can  exercise  jurisdiction ;  ^  they  also  define  the 
extra-territorial  effect,  so  far  as  it  depends  on  English  law,  of  the 
exercise  of  jurisdiction  by  the  High  Court.^ 

The  word  ^*  jurisdiction "  is  throughout  this  Digest  used  as 
meaning  ^^  the  right  or  authority  of  a  Court ; "  the  word  is  not 
therein  used  as  meaning  ^^  the  area  over  which  a  Court  has  juris- 
diction," i.  e.,  over  which  it  has  authority  to  enforce  its  judg- 
ments. This  matter  deserves  attention,  since  the  term  ^*  juris- 
diction" is  more  often  than  not  used  in  English  text-books, 
judgments,  and  statutes  as  meaning  the  ^^area  of  territory  over 
which  a  Court  has  jurisdiction."  ^ 

Jurisdiction  of  Foreign  Courts,  —  Part  II.*  deals  with  the 
jurisdiction  of  Foreign  Courts. 

The  Rules  contained  therein  define  the  cases  in  which  (accord- 
ing to  the  principles  recognised  by  English  law)  the  Courts  of  a 
foreign  country  have  a  right  to  exercise  jurisdiction,^  i.  6.,  are 
Courts  of  competent  jurisdiction.^ 

The  Rules  contained  in  Part  II.  also  define  the  effect  in  Eng- 
land of  the  exercise  of  jurisdiction  by  foreign  Courts.^ 

Inquiries,  however,  as  to  the  jurisdiction  properly  exercisable  by 
the  Courts  of  a  foreign  country  and  its  effect  in  England  always, 
or  nearly  always,  come  before  English  judges  in  the  form  of  in- 
quiries as  to  the  effect  to  be  given  in  England  to  a  foreign  judg- 

^  See  chaps,  i.  to  iz. 

*  See  chap.  z. 

•  This  is  the  case,  for  instance,  in  the  R.  S.  C.  1883,  Ord.  XI.  p.  1.  This 
role  is  in  substance  embodied  in  the  Exceptions  to  Rule  46,  post,  but  in  these 
Exceptions  for  the  word  "  jurisdiction "  is  substituted  "  England,''  e,  g.y  for 
the  words  "land  situate  within  the  jurisdiction"  is  substituted  '^land  situate 
in  England." 

For  a  contrast  between  the  two  meanings  of  the  word  "  jurisdiction,"  compare 
In  re  Smith,  1876, 1  P.  D.  300,  301,  judgment  of  Sir  R.PhiUimore;  The  Vivar, 
1876,  2  P.  D.  (C.  A.)  29,  32  ;  Cookney  v.  Anderson,  1862,  31  Beav.  462,  462, 
judgment  of  Romilly,  M.  R. ;  TaaseU  v.  HaUen,  [1892]  1  Q.  B.  321,  323, 
judgment  of  Coleridge^  C.  J. 

^  Chaps,  xi.  to  zviL 

*  See  chaps,  xi.  to  xv. 

•  See  as  to  Courts  of  competent  jurisdiction,  Intro.,  pp.  38,  39,  ante,  and 
Rule  76,  post.  The  Courts,  be  it  noted,  of  countries  other  than  England,  which 
form  part  of  the  British  dominions  are,  for  most  purposes,  to  be  considered 
'<  foreign  "  Courts,  and  our  judges,  in  fixing  the  limits  of  the  jurisdiction  prop- 
erly exercisable, «.  ^.,  by  a  Victorian  Court,  will,  in  general,  deal  with  the  mat- 
ter exactly  as  they  would  if  Victoria  were  a  foreign  country  in  the  ordinary 
sense  of  the  term.  As  to  meaning  of  "  foreign,"  see  p.  68,  ante,  and  as  to 
meaning  of  ^  British  dominions,"  see  p.  65,  ante, 

'*  See  chaps,  zyi  and  zviL 
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ment,  or  to  some  proceeding  such  as  an  adjudication  in  bank- 
ruptcy which  partakes  to  a  certain  extent  of  the  nature  of  a 
judgment.  H  we  for  the  moment,  therefore,  give  a  wide  sense 
to  the  term  ^^  foreign  judgment,"  it  may  be  laid  down  with  sub- 
stantial accuracy  that  Part  11.  treats  of  Foreign  Judgments. 


Paet  I. 

JURISDICTION  OF  THE  HIGH  COURT. 

CHAPTER  IV. 

GENERAL  RULES  AS  TO  JURISDICTION. 
(A)  WHERE  JURISDICTION  DOES  NOT  EXIST. 

(i)  In  Respect  of  Persons. 

Rule  38.  —  The  Court  has  (subject  to  the  exceptions 
hereinafter  mentioned)  no  jurisdiction^  to  entertain  an 
action  2  or  other  proceeding  against  — 

(1)  any  foreign  sovereign  ;  ^ 

(2)  any  ambassador  or  other  diplomatic  agent  ^  repre- 

senting a  foreign  sovereign  and  accredited  to  the 
Crown ;  ^ 

^  To  the  penoDS  enumerated  in  this  Rule  might,  from  one  point  of  view,  be 
rightly  added  the  Crown  itself,  since  an  action  cannot  be  brought  against  the 
Crown,  nor  can  an  action  in  rem  be  brought  against  any  ship  of  the  Royal 
Navy.  But  the  Crown  is  purposely  omitted  because  proceedings  can  in  effect 
be  under  certain  circumstances  brought  in  the  High  Court  against  the  Crown 
in  the  form  of  a  petition  of  right  (see  especially,  Clode,  Petition  of  Rights  66, 
67  ;  Com.  Dig.,  **  Action,"  cap.  1  ;  and  (among  other  cases)  Canterbury  v. 
Attorney-General,  1843,  1  Phillips,  306,  322 ;  Thomaa  v.  The  Queen,  1874, 
L.  R.  10  Q.  B.  31 ;  Rustomjee  v.  The  Queen,  1876,  1  Q.  B.  D.  487  ;  2  Q.  B.  D. 
(C.  A.)  69 ;  Windsor  ^  Annapolis  Ry.  Co.  v.  The  Queen,  1886,  11  App.  Cas. 
607 ;  Totm  v.  The  Queen,  1864,  16  C.  B.  (N.  S.)  310 ;  33  L.  J.  C.  P.  199), 
and  this  work  is  not  concerned  with  the  technical  rules  which  merely  govern 
the  practice  of  the  High  Court. 

'  The  word  ''  action  ^  has  in  these  Rules  the  meaning  giyen  it  by  the  Judicar 
ture  Act,  1873  (36  &  37  Viot.  cap.  66),  s.  100,  taken  together  with  R.  S.  C. 
1883,  Ord.  I.  r.  1. 

«  Mighea  v.  Sultan  ofJohore,  [1894]  1  Q.  B.  (C.  A.)  149. 

^  See  HaU,  International  Law,  3rd  ed.,  p.  168. 

•  Parkinson  v.  PoUer,  1885, 16  Q.  B.  D.  162  ;  Taylor  v.  Best,  1854, 14  C.  B. 
487;  23  L.  J.  C.  P.  89 ;  Magdalena  ^c,  Co.  y.  Martin,  1859,  2  E.  &  £.  94  ; 
Mugurus  Bey  v.  Gadban,  [1894]  1  Q.  B.  533 ;  [1894]  2  (2-  B.  (C.  A.)  352. 
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(3)  any  person  belonging  to  the  suite  of  such  ambas- 
sador or  diplomatic  agent.^ 
An  action  or  proceeding  against  the  property  of  any  of 
the  persons  enumerated  in  this  Rule  is,  for  the  purpose  of 
this  Rule,  an  action  or  proceeding  against  such  person.* 

Comment 

(1)  Foreign  sovereign. — No  action  or  other  proceeding  can  be 
taken  in  the  Courts  of  this  country  against  a  foreign  sovereign,' 
nor  can  the  property  of  a  foreign  sovereign  be  seized  or  arrested.* 

(2)  An  ambassador^  etc, — An  ambassador  or  other  diplomatic 
agent  accredited  to  the  Crown  by  a  foreign  state  cannot,  at  any 
rate  without  his  consent,^  be  made  defendant  here  in  an  action 
either  for  breach  of  contract  or,  it  would  seem,  for  tort,  nor  can 
his  property  be  seized.^ 

The  Court,  however  (semble),  has  jurisdiction  over  an  ambas- 
sador or  diplomatic  agent  of  a  foreign  sovereign  who  is  not  accred- 
ited to  the  Crown,  but  is  in  England  J 

(8)  Members  qfsuite^  etc.  —  The  privilege  of  the  ambassador 
or  diplomatic  agent  extends  to  ^^  all  persons  associated  in  the  per- 
^^  f ormance  of  the  duties  of  an  embassy  or  legation.  .  .  .  And  if  it 
^^  be  once  ascertained  that  the  person  was  treated  at  the  embassy 

^  Fisher  y.  Begrez,  1832,  2  L.  J.  Ex.  13  ;  Nelson,  401 ;  Navello  r.  Toogood, 
1823,  1  B.  &  C.  554,  562  ;  Macartney  v.  Garbutt,  1890,  24  Q.  B.  D.  368 ; 
Musurus  Bey  v.  Oadban,  [1894]  1  Q.  B.  633  ;  [1894]  2  Q.  B.  (C.  A.)  352. 

«  The  Parlement  Beige,  1880,  5  P.  D.  (C.  A.)  197. 

'  Mighdl  Y.  Sultan  of  Johore,  [1894]  1  Q.  B.  (C.  A.)  149 ;  Musurus  Bey  y. 
Gadbany  [1894]  1  Q.  B.  533.  Compare  Duke  of  Brunsxmck  v.  King  of  Hanover, 
1844,  6  Beav.  1  ;  1848,  2  H.  L.  C.  1  ;  Wadsworth  y.  Qmeen  of  Spain,  1851, 17 
Q.  B.  171 ;  20  L.  J.  Q.  B.  488  ;  Munden  y.  Duke  of  Brunswick,  1847,  10  Q.  B. 
656  ;  16  L.  J.  Q.  B.  300. 

«  The  Parlement  Beige,  1880,  5  P.  D.  (C.  A.)  197.  Whether  the  priyilege 
of  a  sovereign,  not  to  be  sued  for  acts  done  in  his  private  capacity  whilst  a  sov- 
ereign, continues  after  he  has  ceased,  e.  g.,  by  abdication,  to  be  a  sovereign  ? 
Compare  MigheU  v.  SuUan  of  Johore,  [1894]  1  Q.  B.  (C.  A.)  149,  153,  judg- 
ment of  WiUs,  J.,  and  Musurus  Bey  v.  Gadban,  [1894]  1  Q.  B.  533. 

'  Compare  Exception  1,  p.  212,  post, 

^  Compare  Taylor  v.  Best,  1854, 14  C.  B.  487,  521,  522,  judgment  of  Jarms, 
C.  J;  and  423-425,  judgment  of  Maule,  J.,  with  Magdalena  Co,  v.  Martin, 
1859,  2  E.  &  E.  94, 113, 114,  judgment  of  Court  commenting  upon  Taylor  ▼. 
Best. 

^  But  see  an  opposite  opinion  expressed,  Nelson,  p.  403,  and  compare  New 
Chile  Co.  V.  Blanco,  1888,  4  Times  L.  R.  346.  This  case  only  decides  that  as 
a  matter  of  discretion  the  Court  wiU  not  allow  service  of  a  writ  out  of  England 
on  the  representative  of  a  foreign  state  accredited  to  a  foreign  state. 
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or  legation  as  a  member  of  the  same,  and  employed  from  time  to 

time  in  the  work  of  the  legation,  the  Court  will  not  curiously 

measure  the  quantum  of  the  services  either  required  from  or 

rendered  by  him.     But  the  service  must  be  honafideP  ^ 

Thus  a  chargi  cCaffaires^  a  secretary,^  or  a  chorister  bonafde 

employed  in  the  chapel  of  an  embassy,^  is  privileged.     But  the 

privilege  is  that  of  the  ambassador  or  diplomatic  agent.^ 

ninstratlons. 

1.  JST  is  a  foreign  sovereign.  X  while  on  a  visit  to  England 
incurs  debts.  The  Court  has  no  jurisdiction  to  entertain  an  action 
for  the  debts.* 

2.  ^  is  a  foreign  sovereign.  He  is  living  in  England  incognito 
under  the  name  of  Y.  Whilst  in  England,  and  passing  as  a  Brit- 
ish subject,  he  makes  a  promise  of  marriage  to  ^,  an  Englishwo- 
man, who  has  no  knowledge  that  ^  is  a  foreign  sovereign.  X 
breaks  his  promise  of  marriage.  A  brings  an  action  against  X^ 
who  pleads  that  he  is  a  sovereign.  The  Court  has  no  jurisdiction 
to  entertain  the  action.^ 

3.  An  unarmed  packet-boat  belonging  to  the  King  of  Belgium, 
and  in  the  hands  of  ofiBcers  employed  by  him,  carries  the  mails 
from  Belgium  to  England.  The  ship  also  carries  merchandise. 
She  negligently  runs  down  an  English  boat  in  Dover  Harbour. 
The  Court  has  no  jurisdiction  to  entertain  an  action  against  the 
ship,  or  to  give  any  redress  whatever.s 

4.  ^is  the  ambassador  accredited  to  the  Crown  by  a  foreign 
state.  X  is  indebted  to  an  English  company  for  a  call  due  on 
shares.  The  Court  has  no  jurisdiction  to  entertain  an  action  for 
the  amount  of  the  call.^ 

5.  ^  is  a  British  subject.     He  is  accredited  to  the  Crown  as 

1  Nehony  p.  400.    See  Parkinson  v.  Potter^  1885, 16  Q.  B.  D.  152. 
«  Taylor  V.  Best,  1864, 14  C.  B.  487. 

•  Hopkins  ▼.  De  Rdbeck,  1789,  3  T.  R.  79. 

•  Fisher  v.  Begrez,  1832,  2  L.  J.  Ex.  13. 

•  Compare  HaU,  4th  ed.,  pp.  178-192. 

•  See  Duke  o/Brunstmck  v.  King  of  Hanover,  1848,  2  H.  L.  C.  1  ;  Wadstoorth 
▼.  Queen  of  Spain,  1861, 17  Q.  B.  171 ;  20  L.  J.  Q.  B.  488.  Compare  Munden 
▼.  Duke  of  Brunswick,  1847, 10  Q.  B.  666  ;  16  L.  J.  Q.  B.  300. 

»  MigheU  v.  The  Sultan  ofJohore,  [1894]  1  Q.  B.  (C.  A.)  149. 

•  The  Parlement  Beige,  1880,  5  P.  D.  (C.  A.)  197.  See  The  Constitution, 
1879,  4  P.  D.  39.  These  cases  apparently  overrule  The  Charkieh,  1873,  L.  R. 
4  A.  ft  £.  59, 120. 

•  Magdaiena  Co.  v.  Martin,  1859,  2  E.  &  E.  94 ;  28  L.  J.  Q.  B.  310  ;  Taylor 
V.  Best,  1854, 14  C.  B.  487  ;  23  L.  J.  C.  P.  89. 
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Secretary  to  the  Chinese  £mbassy.     His  household  furniture  in 
London  cannot  be  seized  for  the  non-payment  of  parochial  rates.^ 
6.  X  is  ambassador  from  the  King  of  Italy  to  the  French 
Republic.     He  visits  England  and  incurs  debts  here,  for  which  an 
action  is  brought.     Semble,  the  Court  has  jurisdiction.^ 

Exception  1. — The  Court  has  juiisdiotion  to  entertain  an  action  against  a 
foreign  sovereign  or  (semble)  an  ambassador,  diplomatic  agent,  or  other 
person  coming  within  the  terms  of  Rule  38  (2)  and  (3),  if  such  foreign 
sovereign,  ambassador,  or  other  person,  having  appeared  before  the 
Court  voluntarily,  waives  his  privilege  and  submits  to  the  jurisdiction  of 
the  Court.' 

Comment 

A  foreign  sovereign  can  submit  to  the  jurisdiction  of  the  Court. 

^^  Suppose,"  asks  Maule,  J.,  ^'  a  foreign  sovereign  in  this  coun- 
*^  try  were  desirous  to  have  some  question  decided  by  the  Courts 
**  of  this  Kingdom,  could  he  not  do  so  ?  "  ^  This  question  must 
clearly  be  answered  in  the  affirmative. 

This  submission  must  be  an  immistakable  election  to  submit 
to  the  Court's  jurisdiction,  and  must  take  place  at  the  time  when 
the  Court  is  about,  or  is  being  asked,  to  exercise  jurisdiction  over 
him.^ 

The  principles  applicable  to  submission  by  a  sovereign  to  the 
jurisdiction  of  the  Court  probably  apply  to  the  like  submission 
by  an  ambassador,^  or  other  diplomatic  agent  accredited  to  the 
Crown, 

^  Macartney  v.  GarbtOt,  1890,  24  Q.  B.  D.  368. 

^  When  in  this  Digest,  or  in  any  Illustration,  it  is  stated  that  the  Court  "  has 
jurisdiction  "  or  **  has  no  jurisdiction,*'  what  is  meant  is  that  the  Court  has  juris- 
dition  or  has  no  jurisdiction  (as  the  case  may  be)  in  respect  of  the  matter  (e.  ^., 
to  entertain  an  action)  to  which  the  particular  Rule,  Exception,  or  Dlustration 
refers. 

«  See  MigheU  v.  Sultan  ofJohare,  [1894]  1  Q.  B.  (C.  A.)  149, 167, 160,  judg- 
ments of  Esher,  M.  R.,  and  of  Lopes,  L.  J.  ;  Parkinson  v.  Potter,  1885,  16  Q.  B. 
D.  152.  But  conf.  Mvuurus  Bey  y.  Gadhan,  [1894]  1  Q.  B.  533,  judgment  of 
Wright,  J.  This,  of  course,  is  an  application  of  Rule  42,  posty  but  is  more  oon- 
yeniently  treated  of  with  special  reference  to  Rule  38. 

«  Taylor  y.  Best,  1854,  23  L.  J.  C.  P.  89,  93,  per  MauU,  J. 

fi  MigheU  y.  Sultan  of  Johore,  [1894]  1  Q.  B.  (C.  A.)  149,  159,  judgment  of 
Esher,  M.  R.    Compare  HaJU,  4th  ed.,  p.  181,  n.  1. 

^  It  may,  however,  be  argued  that  an  action  can  under  no  oireumstanoes  be 
maintained  in  England  against  an  ambassador,  etc.;  for  the  Diplomatic  Priyi- 
leges  Act,  1708,  7  Anne,  cap.  12,  ^  prohibits  and  makes  null  and  yoid  the  issue 
<*  of  any  writ  or  process  against  an  ambassador,  and  not  merely  writs  or  pro- 
**  cesses  in  the  nature  of  writs  of  execution."  Musurus  Bey  y.  Gadhan,  [1894] 
1  Q.  B.  533,  542,  per  Curiam,  compared  with  Magdalena  Steam  Co.  y.  Martin^ 
1859,  2  £.  &  E.  94  ;  28  L.  J.  Q.  B.  310.    The  suggested  argument  is  inoon- 


GENERAL  RULES.  213 


• 


Question.  —  ffas  the  Court  jurisdiction  to  entertain  a  counter- 
claim against  a  foreign  sovereign  or  an  ambassador  ? 

The  answer  to  this  inquiry  is  open  to  doubt.  A  sovereign  or 
ambassador  who  brings  an  action  in  the  High  Court  undoubtedly 
submits  himself  to  its  jurisdiction  in  regard  to  that  action.^  But 
does  he  submit  himself  to  its  jurisdiction  any  further  than  this  ? 
On  the  whole,  in  the  absence  of  authority,  the  right  answer  is  (it 
is  submitted)  that  he  submits  himself  to  the  jurisdiction  of  the 
Court  in  regard  to  that  action,  but  no  further.  This  principle 
decides  the  extent  to  which  the  Court  has  jurisdiction  to  entertain 
a  counter-claim  against,  e,  g,^  an  ambassador  who  is  plaintiff  in  an 
action.  If  the  counter-claim  is  really  a  defence  to  the  action,  i,  e., 
is  a  set-off,  or  something  in  the  nature  of  a  set-off,  the  Court  has 
a  right  to  entertain  it.  If  the  counter-claim  is  really  a  cross- 
action,  the  Court  has  (semble)  no  jurisdiction  to  entertain  it. 

niostrations. 

1.  Xis  a  foreign  sovereign.  Whilst  living  incognito  in  Eng- 
land under  the  name  of  J",  he  incurs  debts  to  A^  who  brings  an 
action  against  X^  under  his  proper  name  and  description.  X 
accepts  service  of  the  writ,  and  defends  the  action  on  its  merits. 
In  the  course  of  the  evidence  it  is  shown  that  X  is  a  foreign  sover- 
eign.    The  Court  has  jurisdiction.^ 

2.  JT  is  an  ambassador  accredited  by  the  Czar  to  the  Crown. 
A  brings  an  action  against  X  for  an  alleged  debt  of  XIOO.  X 
accepts  service,  does  not  raise  the  defence  that  the  Court  has  no 

sistent  with  Taylor  ▼.  Best,  1854,  14  C.  B.  487.  (Compare  especially,  llrid,, 
522,  523,  judgment  of  Jervis,  C.  J.)  But  it  is  strengthened  by  the  language 
of  the  Court  in  Miaurus  Bey  v.  Gadban,  [1894]  2  Q.  B.  (C.  A.)  352,  357, 
judgment  oi  A,  L,  Smith,  L.  J.,  and  360-362,  judgment  of  Davey,  L.  J. 

The  Statute  of  Limitations  does  not  run  against  a  diplomatic  agent  who  con- 
tracts a  debt  in  EngUind  during  his  tenure  of  office,  nor  (semble)  for  a  reason- 
able time  after  the  end  of  such  tenure.  Musw^is  Bey  v.  Gadban,  [1894]  1  Q. 
B.  533  ;  [1894]  2  Q.  B.  (C.  A.)  352. 

*  "I  was  certainly  impressed  by  [the]  remark  that  this  was  in  effect  a 
"  croBB-action,  and  I  think  that  the  point  would  require  very  much  considera- 
"  tion  before  it  was  decided  that  a  person  bringing  an  action  in  this  country 
**  had  not  by  so  doing  made  himself  amenable  to  the  jurisdiction  with  respect 
"  to  matters  connected  with  that  action."  Yorkshire  Tannery  v.  EgUnton  Chem- 
ical Co.  1884,  54  L.  J.  Ch.  81,  83,  judgment  of  Pearson,  J.  This  language, 
however,  is  used  in  a  case  which  has  no  reference  to  the  position  of  a  sover- 
eign or  an  Ambassador. 

«  Compare  MigheU  v.  SuUan  of  Johore,  [1894]  1  Q.  B  (C.  A.)  149, 159, 
judgment  of  Esher,  M.  R.  See,  however,  Imperiml  Japanese  Government  v.  P. 
^  0.  Co,  [1896]  A.  C.  644. 
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* 

jurisdiction,  and  defends  the  case  on  the  merits.      Semble,  the 
Court  has  juiisdiction  (?).^ 

3.  A  is  the  minister  of  the  French  Republic  accredited  to  the 
Crown.  A  brings  an  action  against  Xfor  a  debt  of  £100.  X^ 
in  his  counter-claim,  claims  £100  due  to  him  as  debt  or  damages 
from  A,  The  Court  (semble)  has  jurisdiction  to  entertain  the 
counter-claim. 

4.  The  circumstances  are  the  same  as  in  Illustration  No.  2, 
except  that  JTs  counter-claim  is  a  claim  for  damages  against  A 
in  respect  of  a  libel  by  A  upon  X.  The  Court  (semble)  has  no 
jurisdiction  to  entertain  the  counter-claim. 

Exception  2.  —  The  Court  has  jurisdiction  to  entertain  an  action  against  a  per- 
son belonging  to  the  suite  of  an  ambassador  or  diplomatic  agent,  if  such 
person  engages  in  trade  (?). 

Comment 

Under  the  Diplomatic  Privileges  Act,  1708,  7  Anne,  cap.  12, 
s.  5,  it  is  provided  that  ^^  no  merchant  or  other  trader  whatso- 
^^  ever,  within  the  description  of  any  of  the  statutes  against  bank- 
^^  rupts,  who  hath  or  shall  put  himself  into  the  service  of  any  such 
*^  ambassador  or  public  minister,  shall  have  or  take  any  benefit 
^^  by  this  Act ; "  and  apparently  the  result  is  that  the  privilege  of 
exemption  from  being  sued,  which  is  possessed  by  the  servant  of 
aa  ambassador,  is  lost  by  the  circumstance  of  trading.^ 

{ii)  In  Respect  of  Subject-Matter. 

Rule  39.  —  Subject  to  the  exception  hereinafter  men- 
tioned,  the  Court  has  no  jurisdiction  to  entertain  an  action 
for 

(1)  the  determination  of  the  title  to,  or  the  right  to 
the  possession  of^  any  immovable  situate  out  of 
England  (foreign  land  ^),  or 

^  See  note  6,  p.  212,  ante, 

^  Compare  HaU,  4th  ed.,  p.  1S5. 

»  Mostyn  v.  Fahrigas,  1774,  Cowp.  161 ;  In  re  Batothome,  1883, 23  Ch.  D.  743 ; 
Campanhia  de  Mocambique  y.  British  S,  Africa  Co,  [18d2]  2  Q.  B.  (C.  A.)  358 
(especially  p.  413,  judgment  of  Fry,  L.  J.)  ;  Boyse  y.  CoLcUjugh^  1854, 1  K.  & 
J.  124 ;  Pike  v.  Hoare,  1703,  2  Eden,  182. 

See,  on  the  whole  subject  of  actions  in  respect  of  foreign  land,  Story,  ss.  554, 
555 ;  Foote,  2nd  ed.,  pp.  158,  179  ;  Penn  y.  Baltimore,  1750,  1  Yes.  444,  2 
Wh.  &  Tu.,  2nd  ed.,  767  ;  Mostyn  y.  Fabriyas,  1774, 1  Sm.  L.  Gas.,  9th  ed., 
628. 
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(2)  the  recovery  of  damages  for  trespass  to  such  im- 
movable.^ 

Comment 

This  Rale  is  now  well  established,  and,  whatever  be  its  histori- 
cal origin,  —  a  matter  still  open  to  discussion,  —  is  on  the  whole 
in  conformity  with  that  ^^  principle  of  effectiveness "  which,  as 
already  explained,^  forbids  a  Court  to  give  judgments  which  it 
cannot  render  effective,  or  which  it  can  render  effective  only  by 
interfering  with  the  authority  of  a  foreign  sovereign  or  the  juris- 
diction of  a  foreign  Court. 

As  to  clause  1.  —  The  principle  of  effectiveness  amply  jus- 
tifies, even  though  it  may  not  historically  account  for,  the  refusal 
of  English  judges  to  adjudicate  upon  the  title  to,  or  the  right  to 
the  possession  of,  foreign  land. 

As  to  clause  2.  —  Respect  for  the  principle  of  effectiveness 
does  not,  it  may  be  said,  require  or  justify  the  refusal  on  the  part 
of  English  judges  to  entertain  actions  for  such  injuries  to  foreign 
land  as  admit  of  compensation  in  damages.  This  remark,  how- 
ever, is' more  plausible  than  sound.  It  is  impossible  to  keep  an 
action  for  trespass  to  land  free  from  questions  as  to  the  title  to 
the  land ;  and  injustice  ^  would  often  ensue  were  our  Courts  to 
give  damages  for  trespass  to  land  in  cases  in  which  they  could  not 
deal  with  the  right  to  the  ownership  or  the  possession  of  the  land. 
The  refusal,  therefore,  to  entertain  any  action  whatever  with  re- 
gard to  foreign  land  is,  whatever  its  origin,  a  legitimate  application^ 
or  extension  of  the  principle  of  effectiveness. 

Illustrations. 

1.  A  brings  an  action  to  obtain  possession  of  lands  in  Canada. 
The  Court  has  no  jurisdiction.* 

2.  The  title  to  a  house  at  Dresden  is  in  dispute  between  X  and 
A,  ^  sells  the  house,  receives  part  of  the  purchase-money,  and 
takes  a  mortgage  for  the  balance.    X  and  A  are  both  in  England. 

^  British  S.  Africa  Co,  v.  Companhia  de  Mocambiquey  [1893]  A.  C.  602  ; 
Lhulwn  y.  Matthews,  1792,  4  T.  R.  503;  2  R.  R.  448. 

*  See  Intro.,  Oeneral  Principle  No.  III.,  p.  38,  ante. 

'  Compare  British  S,  Africa  Co.  y.  Companhia  de  Mocamlnque,  [1803]  A.  C. 
602,  625,  judgment  of  HerschdL,  Ch. 

«  Dodson  y.  Matthews,  1792, 4  T.  R.  503;  2  R.  R.  448 ;  RoberdecM  y.  Rouse^ 
1738, 1  Atk.  543. 
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A  brings  an  action  against  X^  to  make  him  account  for  the  pur- 
chase-money.    The  Court  has  no  jurisdiction.^ 

8.  Action  by  A^  a  foreigner,  against  JT,  a  foreigner,  and  against 
Y  &  Co.^  an  English  company  formed  for  working  a  Russian 
mine,  to  restrain  the  English  company  from  paying  to  X^  part  of 
the  profits  of  the  mine  which  A  claims  by  way  of  commission. 
The  Court  has  no  jurisdiction.^ 

4.  Action  hj  Ait  Co.y  a  Portuguese  company,  against  X&  Co.,, 
an  English  company,  for  trespass  to  A  &  Co.^%  land  in  South 
Africa.     The  Court  has  no  jurisdiction.^ 

5.  A  files  a  bill  for  discovery  to  obtain  inspection  of  documents 
in  X's  possession  in  England  in  aid  of  proceedings  about  to  be 
taken  for  recovery  of  land  in  India.  The  Court  has  no  jurisdic- 
tion.* 

Exception.^  —  The  Court  has  jurisdiction  to  entertain  an  action  against  a  per- 
son who  is  in  England  *  respecting  an  immovable  situate  out  of  England 
(foreign  land),  on  the  ground  of  either  — 

(a)  a  contract  between  the  parties  to  the  action,  or 

(b)  an  equity  between  such  parties  ^ 
with  reference  to  such  immovable. 

*  In  re  HawOiame,  1883,  23  Ch.  D.  743.  Conf .  WhiU  ▼.  HaU,  1806, 12  Ves. 
321. 

s  Matthaei  ▼.  OaUtzin,  1874,  L.  R.  18  Eq.  340. 

*'  A  foreigner  resident  abroad  cannot  bring  another  foreigner  into  this  Court 
"  respecting  property  with  which  this  Court  has  nothing  to  do.  This  Court  is 
«  not  to  be  made  a  vehicle  for  settling  disputes  arising  between  parties  resident 
"  abroad.*'  Ibid,f  pp.  348,  349,  per  MaUns,  V.  C.  Semble,  the  real  reason  is 
the  fact  of  the  property  being  abroad.  A ,  an  alien,  may  certainly  sue  X,  an 
alien,  in  England  for  breach  of  contract.  Compare  Blake  v.  Blake,  1870, 18 
W.  R.  944  ;  Cookney  v.  Anderson,  1862,  31  Beav.  462.  See  also,  Whitaker  v. 
Forbes,  1875,  1  C.  P.  D.  (C.  A.)  61.  But  contrast  Buenos  Ayres  Co.  v.  Nortk- 
em  Ry.  Co,  1877,  2  Q.  B.  D.  210. 

*  British  South  Africa  Co.  v.  Con^nhia  de  Mocambique,  [1893]  A.  C.  602. 

*  Reiner  v.  Marquis  of  Salisbury,  1876,  2  Ch.  D.  378. 

**  You  cannot,  in  my  opinion,  maintain  a  suit  in  this  country  for  the  recovery 
'*  of  land  in  the  colonies  or  a  foreign  country.  If,  then,  this  bill  is  for  diseov- 
**  ery  in  aid  of  a  suit  which  cannot  be  maintained  in  this  Court,  that  is,  if  the 
"  plaintiff  does  not  show  a  title  to  sue,  be  shows  no  title  to  discovery."  Ibid.,  p. 
385,  judgment  of  Matins,  Y.  C.  See  also,  Norton  y.  Florence  Land  jr.  Co. 
1877,  7  Ch.  D.  332  ;  Moor  v.  Anglo-Italian  Bank,  1879, 10  Ch.  D.  681. 

*  See,  as  to  this  anomalous  exercise  of  jurisdictiim,  WesHake,  3rd  ed.,  pp. 
194-197,  ss.  172-174  ;  Foote,  chap,  vi.,  pp.  158-174  ;  and  for  its  application  to 
an  administration  action,  see  Evxng  v.  Orr  Ewing,  1883, 9  App.  Cas.  34 ;  Eumg 
V.  Orr  Ewing,  1885, 10  App.  Cas.  453. 

«  But  see  Jenney  v.  Mackintosh,  1886,  33  Ch.  D.  595. 

^  As  to  what  may  constitote  an  equity,  compare  illustrations,  pp.  218,  219, 
po9t,  and  contrast  Hicks  v.  Powell,  1869,  L.  R.  4  Ch.  741,  and  Harrison  r,  Har- 
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Comment 

The  principle  on  which  this  exception,  derived  from  the  practice 
of  the  Court  of  Chancery,  rests,  is  that  though  the  Court  has 
no  jurisdiction  to  determine  rights  over  foreign  land,  yet,  when 
from  a  person^  8  presence  in  England  the  Court  has  jurisdiction 
over  him,  the  Court  will  compel  him  to  dispose  of,  or  otherwise 
deal  with,  his  interest  in  foreign  land  so  as  to  give  effect  to  obli- 
gations which  he  has  incurred  with  regard  to  the  land.  The  obli- 
gations which  the  Court  will  thus  enforce  are  not  easily  brought 
under  any  one  definite  head.  Westlake  describes  them  as  obli- 
gations relating  to  immovables  which  arise  from,  or  as  from,  a 
person's  own  contract  or  tort.^  Foote  states  that  ^'the  English 
*^  Courts,  acting  in  personam  and  not  in  rem^  will  make  decrees, 
^  upon  the  ground  of  a  contract  or  other  equity  subsisting  between 
^Hhe  parties,  respecting  property  situated  out  of  the  jurisdic- 
tion," ^  i.  6.,  out  of  England. 

This  anomalous  jurisdiction,  it  has  been  judicially  laid  down, 
is  grounded,  like  all  other  jurisdiction  of  the  Court  [of  Chan- 
^oery],  not  upon  any  pretension  to  the  exercise  of  judicial  and 
*^  administrative  rights  abroad,  but  on  the  circumstance  of  the 
^^  person  of  the  party  on  whom  this  order  is  made  being  within 
the  power  of  the  Court.  If  the  Court  can  command  him  to 
bring  home  goods  from  abroad,  or  to  assign  chattel  interests, 
"  or  to  convey  real  property  locally  situate  abroad  ;  —  if,  for  in- 
^^  stance,  as  in  JPenn  v.  Lord  Baltimore^  it  can  decree  the  per- 
*^  formance  of  an  agreement  touching  the  boundary  of  a  province 
in  North  America,  or,  as  in  the  case  of  Toller  v.  Carteret^  can 
foreclose  a  mortgage  in  the  Isle  of  Sark,  ...  in  precisely  the 
*'  like  manner  it  can  restrain  the  party  being  within  the  limits  of 
^^  its  jurisdiction  from  doing  anything  abroad,  whether  the  thing 
^^  forbidden  be  a  conveyance  or  other  act  in  pais^  or  the  institut- 
^^  ing  or  prosecution  of  an  action  in  a  foreign  Court"  ^ 

rUon,  1873,  L.  R.  8  Ch.  342.  As  to  equitable  interests  in  foreign  land,  and  bow 
far  trusts  can  be  eng^rafted  upon  foreign  land,  see  Lewin  «n  Trusts,  8th  ed., 
chap,  iv.y  paras.  4-6,  pp.  48-50. 

^  See  Westlake,  3rd  ed.,  p.  194.  Compare  Ewmg  ▼.  OrrEwing,  1883,  9  App. 
Cas.  34,  40,  language  of  Selbome,  Ch. 

<  See  Fooie,  2nd  ed.,  160. 

«  1  Ves.  Sen.  444. 

*  2  Vem.  494. 

'  Lord  Portadington  ▼.  Saulby,  1834,  3  My.  &  E.  104,  108,  judgment  of 
Brougham,  Ch. 
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^^  The  Courts  of  Equity  in  England  are,  and  always  have  been, 
''  Courts  of  conscience,  operating  in  personam  and  not  in  rem ; 
^^  and  in  the  exercise  of  this  personal  jurisdiction  they  have  always 
^^been  accustomed  to  compel  the  performance  of  contracts  and 
"trusts  as  to  subjects  which  were  not  either  locally  or  ratione 
^^ domicilii  within  their  jurisdiction."^ 

This  indefinite  jurisdiction  is  exceptional,^  and  is  (substantially) 
confined  to  cases  in  which  there  is  either  a  contract  between  the 
parties,  or  something  of  the  nature  of  a  trust.^ 

The  Court,  further,  will  not  make  a  decree  which  runs  contrary 
to  the  law  of  the  country  where  the  land  affected  is  situate.  "  If, 
"  indeed,  the  law  of  the  country  where  the  land  is  situate  should 
"  not  permit,  or  not  enable,  the  defendant  to  do  what  the  Court 
might  otherwise  think  it  right  to  decree,  it  would  be  useless  and 

unjust  to  direct  him  to  do  the  act ;  but  when  there  is  no  such 
"  impediment,  the  Courts  of  this  country,  in  the  exercise  of  their 
"  jurisdiction  over  contracts  made  here,  or  in  administering  equi- 
"  ties  between  parties  residing  here,  act  upon  their  own  rules,  and 
"  are  not  influenced  by  any  consideration  of  what  the  effect  of 
"  such  contracts  might  be  in  the  country  where  the  lands  are  sit- 
"  uate,  or  of  the  manner  in  which  the  Courts  of  such  countries 
"  might  deal  with  such  equities."  * 

ninstrations. 

1.  ^,  who  is  in  England,  has  executed  articles  of  agreement 
with  A  in  England  with  reference  to  land  in  Canada.  A  brings 
an  action  against  X^  for  specific  performance.  The  Court  has 
jurisdiction.^ 

2.  A  is  the  owner  of  an  estate  in  St.  Christopher,  West  Indies. 
^,  a  creditor  of  ^'s,  by  unfair  use  of  process  in  local  Courts, 

>  Etoing  v.  Orr  Eunng,  1883,  9  App.  Gas.  34,  40,  per  Sdbome,  Ch. 

^  See  for  example,  In  re  Hawthorne,  1883,  23  Ch.  D.  743  ;  Mathaei  y.  Galil- 
«n,  1874,  L.  R.  18  Eq.  340  ;  Norton  v.  Florence  Land  Co.  1877,  7  Ch.  D. 
332. 

^  Kildare  v.  Eustace,  1686,  1  Yem.  419  ;  and  see  illustrations,  post,  **  As 
**  to  lands  lying  in  a  foreign  country,  the  Court  will  enforce  natuml  equities, 
**  Skud  compel  the  specific  performance  of  contracts^  provided  the  parties  be 
"  within  the  jurisdiction,  and  there  be  no  insuperable  obstacle  to  the  execution 
of  the  decree.'*    Leujin,  Law  of  Trusts,  8th  ed.,  p.  48. 

«  Ex  parte  Pollard,  1840,  Mont.  &  Ch.  239,  250  ;  4  Deacon,  27  ;  Wesdake,  3rd 
ed.,  p.  194,  s.  172. 

*  See  Perm  v.  BaUimore,  1750,  1  Ves.  Sen.  444 ;  Tulhch  ▼.  Hartley,  1841, 
1  Beay.  114. 
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causes  ^'s  estate  to  be  sold,  and  purchases  it.     X  is  in  England. 
The  Court  has  jurisdiction  to  decree  reconveyance  of  estate.^ 

3.  A  decree  is  made  in  the  Court  directing  an  inquiry  to  ascer- 
tain the  amount  of  the  mortgage  debt  due  on  lands  in  a  West  In- 
dian Island  in  proceedings  for  redemption*  all  parties  being  in  this 
country.  The  Court  ha«  jurisdiction  to  grant  injunction  restrain- 
ing mortgagee  of  estate  from  proceeding  on  a  bill  of  foreclosure 
in  the  colonial  Court.^ 

4.  A^  residing  in  England,  brings  an  action  against  X  and  Y^ 
also  residing  in  England,  to  enforce  a  lien  on  land  in  Prussia. 
Semble,  that,  if  A  can  show  special  circumstances  arising  out  of 
the  dealings  between  the  parties,  the  Court  may  have  jurisdiction 
to  entertain  the  action.^ 

5.  ^mortgages  land  in  one  of  the  colonies  to  ^.  X  is  in 
England.  The  Court  has  jurisdiction  to  make  a  foreclosure  decree 
against  X.* 

6.  The  Court  has  jurisdiction  to  take  accounts  between  A  and 
JT,  tenants  of  foreign  land.     A  and  X  are  in  England.^ 

7.  A  brings  an  action  against  X^  Y]  and  Z  to  enforce  against 
real  estate  in  Trinidad  the  trusts  of  a  creditor's  deed.  JT,  1^  and 
Z  are  the  persons  in  whom  the  legal  estate  is  outstanding.  X 
and  1^  reside  in  England.  The  Court  has  jurisdiction  to  entertain 
the  action  against  X  and  Y^  [and  Z,  who  resides  in  Trinidad, 
may  be  served  with  a  writ  there,  and  added  as  a  defendant  in  the 
action  7  ]. 

8.  A  brings  an  action  against  X,  who  is  in  England,  to  be  re- 
lieved of  a  charge  on  ^'s  land  in  Ireland,  which  charge  has  been 
obtained  by  fraud.     Semble,  the  Court  has  jurisdiction.^ 

*  Cranstotm  v.  Johnston,  1796,  3  Ves.  170 ;  1800, 6  Ves.  277.  See  Mercantile 
Investment  ifc,  Co.  v.  River  Plate  Co.  [1892]  2  Ch.  303.  But  contrast  White  v. 
HaU,  1806,  12  Vea.  321.     See  Jackson  v.  PetriSy  1804, 10  Ves.  164. 

«  Beckford  v.  KembU,  1822,  1  S.  &  St.  7.  See  Booth  v.  Leycester,  1837, 1 
Keen,  579 ;  Bunbury  v.  Bunbury,  1839, 1  Beav.  318. 

»  Norris  v.  Chambres,  1861,  3  De  G.  F.  &  J.  683  ;  30  L.  J.  Ch.  285.  Conf. 
Harrison  ▼.  Harrison,  1873,  L.  R.  8  Ch.  342. 

*  Paget  v.  Ede,  1874,  L.  R.  18  Eq.  118.    Compare  WesOake,  3rd  ed.,  196, 

107.  See  Beckford  v.  Kemble,  1822,  1  S.  &  St.  7. 

*  ScoU  v.  Neshitt,  1808, 14  Ves.  438.  Compare  Carteret  v.  PeUy,  1676,  2 
Swaiist.  323  (n.),  where  the  defendant  was  out  of  England. 

«  Jenney  ▼.  Mackintosh,  1886,  33  Ch.  D.  595. 

^  Under  R.  S.  C.  1883,  Ord.  XI.  p.  1  (g).    See  Exception  7  to  Rule  46,/H»t 
«  Arglasse  v.  Muschamp,  1682, 1  Vera.  75.    See  Kildare  v.  Eustace,  1686, 1 
Vem.  419 ;  Angus  v.  Angus,  1737,  West.  23  ;  Clarke  v.  Ormonde,  1821,  Jacoh, 

108.  Conf.  Beckford  v.  Kemble,  1822, 1  S.  &  St.  7  ;  Bunbury  v.  Bunbury,  1839, 
1  Bear.  318  ;  TuOoch  y.  Hartley,  1841, 1  Y.  &  CoU.  114. 
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Rule  40.*  —  The  Court  has  no  jarisdiction  to  entertain 
an  action  for  the  enforcement,  either  directly  or  indirectly, 
of  a  penal  law  of  a  foreign  country. 

GomiQent 

^^  The  common  law  considers  crimes  as  altogether  local,  and 
^^  cognisable  and  punishable  exclusively  in  the  country  where  they 
'^  are  committed.  .  .  .  The  same  doctrine  has  been  frequently 
*^  recognised  in  America.  .  .  .  Chief  Justice  Marshall,  in  deliv- 
"  ering  the  opinion  of  the  Supreme  Court,  said  :  '  The  Courts  of 
"  no  country  execute  the  penal  laws  of  another.' "  ^ 

^^  The  rule  that  the  Courts  of  no  country  execute  the  penal  laws 
^'  of  another  applies  not  only  to  prosecutions  and  sentences  for 
^*  crimes  and  misdemeanours,  but  to  all  suits  in  favour  of  the 
"  State  for  the  recovery  of  pecuniary  penalties  for  any  violation 
*^  of  statutes  for  the  protection  of  its  revenue,  or  other  municipal 
*^  laws,  and  to  all  judgments  for  such  penalties.  If  this  were  not 
^'  so,  all  that  would  be  necessary  to  give  ubiquitous  effect  to  a 
^^  penal  law  would  be  to  put  the  claim  for  a  penalty  into  the  shape 
"  of  a  judgment."  ^ 

Hence  the  High  Court  cannot  entertain  either  an  action  for  the 
recovery  of  a  penalty  due  under  the  law  of  a  foreign  country,  or 
an  action  on  a  foreign  judgment  for  such  penalty.^ 

Question, —  What  is  a  penal  law?  The  application  of  Rule 
40  raises  the  difficult  question,  when  is  a  law  to  be  considered  a 
penal  law?  or,  what  is  really  the  same  inquiry  under  another 
form,  when  is  an  action  to  be  considered  a  penal  action  ? 

These  inquiries  are  to  be  answered  as  follows :  A  "  penal  law  " 
is  strictly  and  properly  a  law  which  imposes  pimishment  for  an 
offence  against  the  state  ;  and  a  ^^  penal  action  "  is  a  proceeding  for 

1  Story,  S8.  620-622  ;  Piggott,  2nd  ed.,  p.  209  ;  FoUioU  v.  Ogden,  1789,  1  H. 
Bl.  123 ;  2  R.  R.  736  ;  Huntington  v.  AUriU,  [1893]  A.  C.  160 ;  Wisamm  v. 
Pelican  C«.  1888,  127  U.  S.  265;  Huntington  v.  AUriU,  1892,  146  U.  S.  657. 
Compare  Intro.,  p.  35,  anUj  and  Rule  122,  post, 

'  See  Story,  ss.  620,  621,  citing  The  Antelope,  10  Wheat.  66, 123.  And  com- 
pare FoUioU  y.  Ogden,  1789, 1  H.  Bl.  123  ;  2  R.  R.  736  ;  Ogden  y.  FoUiott,  1790, 
3  T.  R.  726 ;  Rafael  y.  Verelst,  1776,  2  W.  BL  983. 

s  Wisconsin  y.  Pelican  Co,  1888, 127  U.  S.  265,  290,  per  Curiam,  The  pas- 
sage is  cited  with  approval  not  only  by  the  Supreme  Court  in  Huntington  y. 
AttrOly  1892, 146  U.  S.  657,  671,  but  also  by  the  Priyy  Council  in  Hvntington 
y.  Attrill,  [1893]  A.  C.  150, 157. 

*  As  to  Effect  of  Foreign  Judgments,  see  chap,  zvi.,  post,  and  eapecially 
Exception  to  Rule  99,  posL 
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the  recovery,  in  favour  of  the  state,  of  a  penalty  due  under  a  penal 
law.^  A  law,  on  the  other  hand,  is  not  a  penal  law  merely  be- 
cause it  imposes  an  extraordinary  liability  on  a  wrong-doer,  in 
favour  of  the  person  wronged,  which  is  not  limited  to  the  damages 
suffered  by  him  ;  and  an  action  for  enforcing  such  liability,  by  the 
recovery  of  the  penalty  due  to  the  person  wronged,  is  not  a  penal 
action :  the  essential  characteristic,  in  short,  of  a  penal  action  is 
that  it  should  be  an  action  on  behalf  of  the  government  or  the 
community,  and  not  an  action  for  remedying  a  wrong  done  to  an 
individual.^  A  proceeding,  then,  in  order  to  come  within  Rule  40, 
must  be  in  the  nature  of  a  suit  in  favour  of  the  state  whose  law 
has  been  infringed. 

Illustrations. 

1.  X  incurs  a  penalty  of  XlOO  for  the  infringement  of  the  law 
of  a  foreign  country  prohibiting  the  sale  of  spirits.  The  penalty 
is  recoverable  in  the  Courts  of  the  foreign  country  in  an  action 
for  debt  brought  by  an  official  of  the  foreign  government.  X  is 
in  England.  The  proper  official  brings  an  action  in  the  High 
Court  for  the  recovery  of  the  £100.  The  Court  has  no  jurisdic- 
tion.' 

2.  The  circumstances  are  the  same  as  in  Illustration  1,  except 
that  the  penalty  is  recoverable  under  the  law  of  the  foreign  country 
by  an  informer,  and  Ay  the  informer,  brings  an  action  for  the 
recovery  of  the  XlOO  due  from  X.    The  Court  has  no  jurisdiction.^ 

3.  Under  the  law  of  an  American  State,  X,  the  treasurer  of  an 
insurance  company  in  the  State,  incurs  a  penalty,  amounting  in 
English  money  to  £100,  for  not  making  certain  returns  in  respect 
of  the  business  of  the  company.  The  penalty  is,  under  the  law  of 
the  State,  recoverable  by  a  State  official.  Half  the  penalty,  when 
recovered,  is  to  be  paid  by  him  into  the  State  treasury,  and  half  is 
to  be  retained  for  himself.  A^  the  State  official,  obtains  judg- 
ment against  X  in  the  Court  of  the  American  State  for  the  XIOO. 

^  Htmtinffton  ▼.  Attriil,  1892, 146  U.  S.  657,  667,  opinion  of  Supreme  Court ; 
Hvmtmgton  ▼.  AuriO,  [1893]  A.  C.  150,  156, 157,  jadgment  of  Privy  ConnoiL 

«  Ibid. 

*  Compare  Huntington  v.  Attrill,  [1893]  A.  C.  15a 

^  Semble,  that  this  is  so  even  though  the  penalty  goes  wholly  to  the  informer; 
for  the  object  of  the  action  is  not  to  remedy  a  wrong  done  to  the  plaintiff,  but 
to  punish  the  defendant  for  violating  the  law  of  the  foreign  state.  Compare 
Robinwn  v.  CWrvy,  1881,  7  Q.  B.  D.  (C.  A.)  465,  and  Saunders  v.  Wiel, 
[1892]  2  Q.  B.  (C.  A.)  321.  See  Wisconsin  v.  PeUcan  Co.  1888,  127  U.  S. 
265. 
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^  is  in  England.     A  brings  an  action  on  the  judgment  against 
2^.     The  Court  has  no  jurisdiction.^ 

4.  Under  the  law  of  New  York,  the  director  of  a  trading  cor- 
poration, who  signs  certain  certificates  with  regard  to  the  affairs  of 
the  corporation  knowing  such  certificates  to  be  false,  becomes  lia- 
ble for  the  debts  of  the  corporation.  Under  this  law,  ^,  a  director 
of  a  New  York  company,  becomes  liable  to  ^,  a  creditor  for  a 
debt  due  from  the  company.  ^  is  in  England.  A  brings  an 
action  against  ^  for  the  debt.  Semble,  the  Court  is  not,  under 
Rule  40,  deprived  of  jurisdiction.^ 

5.  The  circumstances  are  the  same  as  in  Illustration  4,  except 
that  A  has  recovered  judgment  in  the  Court  of  New  York  for 
the  penalty,  and  brings  an  action  against  J^  in  England  on  the 
judgment  Semble,  the  Court  is  not,  imder  Rule  40,  deprived  of 
jurisdiction.^ 

(B)   WHERE  JURISDICTION  EXISTS. 
(i)  In  Respect  of  Persons. 

Rule  41.*  —  Subject  to  Rule  38,  and  to  the  exception 
hereinafter  mentioned,  no  class  of  persons  is,  as  such, 
excluded  or  exempt  from  the  jurisdiction  of  the  Court, 
i.  6.,  any  person  may  be  a  party  to  an  action  or  other  legal 
proceeding  in  the  Court. 

Comment 

The  High  Court,  subject  to  the  very  slight  limitations  referred 
to  in  our  Rule,  is  open  to  persons  of  every  description.  No  one  is, 
on  account  of  his  mere  position  or  status,  precluded  from  being 
plaintifE  in  an  action,  or  from  taking  legal  proceedings  in  the 
Court.  Nor,  again,  is  any  one,  on  account  of  his  mere  posi- 
tion or  status,  exempt  from  the  liability  to  be  made  defendant  in 
an  action,  or,  speaking  generally,  to  have  legal  proceedings  taken 

1  See  Wisconsin  v.  Pdican  Co.  1888, 127  U.  S.  365. 

3  Htmtington  y.  Attriil,  [1893]  A.  C.  150.  It  is,  of  coarse,  possible  that  the 
jurisdiction  of  the  Court  may  be  excluded  under  some  other  Rule  in  this  Di-' 
gest. 

»  Ibid. 

*  Compare  Dicey,  Parties  to  an  Action,  pp.  1-4 ;  PkiUyu  v.  Eyre,  1870,  L. 
R.  6  Q.  B.  1»  28,  judgment  of  Court  delivered  by  Willes,  J.  Compare  espe- 
cially, lUostrations  to  Rule  45,  post. 
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against  him  in  the  High  Court.  In  this  matter,  a  British  subject 
and  an  alien,^  a  natural  person  and  a  corporation,^  an  infant,  a 
married  woman,  a  peer,  and  (subject,  of  course,  to  the  effect  of 
Kule  38)  a  foreign  sovereign,^  stand  in  exactly  the  same  position. 
No  foreigner  is,  as  such,  required  even  to  give  security  for  costs.^ 

Excepdon,  —  The  Court  has  no  jurisdiction  during  the  continuance  of  war  to 
entertain  an  action  brought  by  an  alien  enemy,  unless  he  is  living  here 
under  the  license  or  protection  of  the  Crown.* 

The  term  "  alien  enemy  "  includes  any  British  subject  or  citizen  of  a 
neutral  state  voluntarily  residing  during  a  war  with  Great  Britain  in  a 
hostile  country.* 

Rule  42.''  —  The  Court  has  jurisdiction  in  any  kind 
of  action^  over  any  person  who  has  by  his  conduct  pre- 
cluded himself  from  objecting  to  the  jurisdiction  of  the 
Court. 

^  De  la  Vega  v.  Vxannaj  1830,  1  B.  &  Ad.  284 ;  Mdan  v.  Duhe  de  Fitz- 
James,  1797,  1  B.  &  P.  138  ;  Warms  v.  De  Valdor,  1880,  49  L.  J.  Ch.  261. 

'  Magdalena  Co,  v.  Martin^  1859,  2  E.  &  E.  94 ;  Carron  Co,  v.  Madaren, 
1855,  5  H.  L.  C.  416  ;  Westman  v.  Aktiebolaget  ^c,  1876,  1  Ex.  D.  237. 

«  Emperor  of  Austria  v.  Day,  1861,  30  L.  J.  Ch.  690  ;  3  De  G.  F.  &  J.  217  ; 
United  States  v.  Prioleau,  1865,  2  H.  &  M.  559  ;  Republic  of  Peru  v.  Dreyfus, 
1888,  38  Ch.  D.  348. 

^  The  Court  can,  it  is  true,  in  its  discretion  compel  a  plaintiff,  who  is  perma- 
nently residing  out  of  England,  to  give  security  for  costs,  but  this  can  be  done 
in  the  case  of  a  British  subject  no  less  than  in  that  of  an  alien. 

«  WeUs  y.  WiUiams,  1697,  1  Salk.  46  ;  Le  Bret  v.  PapiUon,  1804,  4  East, 
502  ;  7  R.  R.  618  ;  Alcinous  v.  Nigreu,  1854, 4  E.  &  B.  217  ;  24  L.  J.  Q.  B.  19 ; 
AfUoine  ▼.  Morshead,  1815,  6  Taunt.  237  ;  Davbuz  v.  Morshead,  1815,  6  Taunt 
332. 

*  See,  as  to  disabilities  of  an  alien  enemy,  Dicey ^  Parties  to  Action,  pp.  3,  4. 
It  may  be  suggested  that  to  this  exception  should  be  added  another,  viz., 

that  the  Court  has  no  jurisdiction  to  entertain  an  action  brought  by  the  Crown. 
But,  though  the  Crown  cannot  bring  an  action,  the  Crown  can  take  proceedings 
in  the  High  Court  by  information,  etc.,  e.  g.,  for  recovery  of  debts  ;  and  with 
the  technical  rules  as  to  practice,  except  in  so  far  as  they  determine  the  juris- 
diction of  the  Court,  this  Digest  is  not  concerned. 

^  This  rule  is  manifestly  a  mere  application  of  Greneral  Principle  No.  lY., 
p.  42,  ante.  See  Boyle  v.  Sacker,  1888,  39  Ch.  D.  (C.  A.)  249  ;  Tharsis  Sul- 
phur Co,  V.  La  Societe  des  Metaux,  1889,  58  L.  J.  Q.  B.  435  (Action  in  per- 
sonam) ;  ZyckUnsId  ▼.  Zycklinsld,  1862,  2  Sw.  &  Tr.  420 ;  31  L.  J.  P.  &  M.  37 
(Divorce). 

*  The  word  "  action  *'  is  here  used  as  including  any  proceeding  of  the  nature 
of  an  action,  t.  e,,  in  which  there  is  in  substance  a  plaintiff  and  defendant, 
e.  g,9  a  init  for  divorce. 
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Comment 

A  person  who  would  not  otherwise  be  subject  to  the  jurisdiction 
of  the  Court  may  preclude  himself  bj  his  own  conduct  from  object- 
ing to  its  jurisdiction,  and  thus  give  the  Ck)urt  an  authority  over 
him  which,  but  for  his  submission,  it  would  not  possess.^ 

This  submission  may  take  place  in  various  ways.  A  defendant 
in  an  action,  or  for  that  matter  a  respondent  in  a  divorce  suit, 
who  does  not  at  the  right  stage  take  objection  to  the  jurisdiction 
of  the  Court,  but  defends  his  case  upon  the  merits,  submits  to  its 
authority.  So,  again,  does  a  person  who,  though  he  would  not 
be  otherwise  liable  to  the  Court's  jurisdiction,  has  made  it  part 
of  a  contract  that  questions  arising  imder  the  contract  shall  be 
decided  by  the  Court.  A  person,  further,  who  comes  before  the 
Court  as  a  plaintiff  in  general  gives  the  Court  jurisdiction  to 
entertain  a  counter-claim,  or,  in  other  words,  a  cross-action,  against 
him.^  Whether  a  person  has  or  has  not  submitted  to  the  jurisdic- 
tion of  the  Court  depends  upon  the  circumstances  of  the  case ; 
but  the  Court,  as  regards  its  own  jurisdiction,  though  not  invari- 
ably as  regards  the  jurisdiction  of  foreign  Courts,  maintains  the 
principle  that  submission  gives  jurisdiction. 

In  the  application  of  this  principle  two  things  must  be  borne  in 
mind. 

The  first  is  that  the  principle  is  applicable  only  to  actions  or  to 
proceedings,  such  as  proceedings  to  obtain  a  divorce,  which  par- 
take of  the  nature  of  an  action.  The  second  is  that  submission 
can  give  the  Court  jurisdiction  only  to  the  extent  of  removing 
objections  thereto  which  are  personal  to  the  party  submitting,  as, 
for  example,  the  objection,  in  the  case  of  a  defendant,  that  he  has 
not  been  duly  served  with  a  writ ;  submission  cannot  give  the 
Court  jurisdiction  to  entertain  an  action  or  other  proceeding 
which  in  itself  lies  beyond  the  competence  or  authority  of  the 
Court.8 

^  See  Intro.,  General  Principle  No.  IV.,  p.  42,  ante,  and  compare,  for  an 
example  of  such  submission.  Exception  1  to  Rule  38,  p.  212,  ante. 

*  See  Yorkshire  Tannery  ▼.  Eglmton  Co.  1884,  54  L.  J.  Ch.  81,  83,  judg- 
ment of  Pearson,  J. 

'  Light  is  thrown,  as  to  the  limits  within  which  consent  or  submission  can 
g^ye  jurisdiction,  bj  cases  on  prohibition,  such  as  FarquKarson  ▼.  Morgan, 
[1894]  1  Q.  B.  (C.  A.)  662 ;  Mayor  of  London  v.  Cox,  1867,  L.  R.  2  H.  L. 
239 ;  Broad  v.  Perkins,  1888,  21  Q.  B.  D.  (C.  A.)  633 ;  Buggin  ▼.  Betinett, 
1767,  4  Burr.  2036. 
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ninstratioiis. 


1.  A  brings  an  action  against  X,  who  has  not  been  duly  served 
with  a  writ.  ^  takes  no  objection  to  the  jurisdiction  of  the 
Court  on  account  of  want  of  due  service,  but  defends  himself  on 
the  merits  of  his  case.  The  Court  has  jurisdiction  to  entertain  an 
action  against  ^. 

2.  A  brings  an  action  against  JT,  who  makes  a  counter-claim 
against  A  in  respect  of  damages  due  from  A  to  ^  for  breach  of 
a  contract  made  between  A  and  ^  in  France,  and  to  be  performed 
wholly  in  France.  ^  is  a  French  subject  domiciled  in  France 
and  has  never  been  in  England.  If  ^  had  brought  an  action 
against  A  for  the  breach  of  contract,  A  might  have  objected  to 
the  jurisdiction  of  the  Court,  ^'s  submission  gives  the  Court 
jurisdiction  to  entertain  the  counter-claim.^ 

3.  X  is  a  French  company  incorporated  according  to  French 
law  and  carrying  on  business  at  Paris,  where  is  the  company's 
principal  office.  X  has  no  place  of  business  in  the  United  King^ 
dom.  ^  is  a  copper  company  with  registered  office  at  Glasgow, 
carrying  on  business  at  NewcastleK)n-Tyne.  There  is  a  contract 
between  A  and  J^  whereby  A  agrees  to  sell,  and  X  agrees  to 
purchase,  copper.  It  is  part  of  the  contract  that  it  should  be  con-^ 
strued  according  to  English  law,  and  that  iV^of  London  should  be 
agent  of  X,  *^  on  whom  any  writ  or  other  legal  process  arising  out 
"^  of  the  contract  might  be  served."  JT  refuses  to  accept  copper, 
or  to  pay  for  the  same.  A  brings  action  for  breach  of  contract. 
Writ  served  on  N.     The  Court  has  jurisdiction.^ 

4.  X  is  a  Russian  subject,  residing  at  Odessa,  but  carrying  on 
business  in  London.  Action  by  A  and  J?,  a  London  firm,  for  the 
delivery  of  certain  goods  to  A  and  B  by  JT,  and  for  an  injunction 
to  restrain  X  from  dealing  with  goods.  X  is  not  in  England. 
Leave  is  obtained  ex  parte  for  service  of  writ  on  iV,  X's  solicitor. 
JT  appears  by  counsel  and  files  affidavits,  and  the  case  is  argued 
on  its  merits ;  objection  is  then  taken  against  order  allowing  sub- 
stituted service.    The  Court  has  jurisdiction.*'  ^ 

1  See  Yorkshire  Tannery  ▼.  EgUnton  Co.  1884, 54  L.  J.  Gh.  81. 

*  Thartis  Sulphur  Co.  v.  La  Socidte  des  Metaux,  1889,  58  L.  J.  Q.  B.  D.  435L 
Note  that  the  jurisdiction  arises  from  the  contract,  and  is  independent  of  the 
Rales  of  Court  contained  in  Ord.  XI.  r.  1.  Contrast  British  Wagon  Co.  v. 
Grayy  [1896]  1  Q.  B.  (C.  A.)  35. 

»  BayU  ▼.  Sacker,  1888,  39  Ch.  D.  (C.  A.)  249.  The  ground  of  jurisdiction 
is  that  the  defendant,  having  appeared  and  argued  the  case  on  the  merits,  can- 
not then  take  objection  to  the  service. 
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5.  TT,  a  wife,  petitions  for  divorce  from  J7,  her  husband. 
Neither  Wnov  H  are  domiciled  in  England.  ijT  appears  abso- 
lutely and  not  under  protest,  and  obtains  further  time  to  make  an 
answer.  He  thereby  precludes  himself  from  objecting  to  the 
jurisdiction  of  the  Court.  The  Court  has  jurisdiction  to  grant  a 
divorce.^ 

(n)  In  JSespect  of  Subject-Matter. 

Rule  43.^ — The  Court  has  jurisdiction  to  entertain  pro- 
ceedings for  the  determination  of  any  right  over,  or  in  re- 
spect Oty 

(1)  any  immovable^ 

(2)  any  movable, 
situate  in  England. 

This  Rule  must  be  read  subject  to  the  Rules  governing 
the  jurisdiction  of  the  Court  in  particular  kinds  of  action 
or  proceedings. 

Comment 

This  Rule  is  of  the  most  general  description.  All  that  it  asserts 
is  the  jurisdiction  of  the  Court  in  respect  of  all  property,  whether 
immovable  or  movable,  situate  in  England.  How  far,  if  at  all, 
the  exercise  of  this  authority  is  restricted  by  the  Rules  governing 
the  jurisdiction  of  the  Court  in  any  particular  kind  of  action, 
6.  g.j  an  action  in  personam  or  an  action  in  rem^  must  be  gathered 
from  such  Rules.^ 

The  jurisdiction  of  the  Court  as  regards  English  immovables, 
6.  ^.,  land  or  houses,  is,  as  contrasted  with  the  jurisdiction  of  any 
foreign  *  Court,  exclusive.*  Our  Rule  applies  Qinter  alia)  to  any 
question  as  to  the  title  to  English  land,  whether  it  be  freehold  or 
leasehold  (and  therefore  personal  property  ^),  under  a  will  or  under 

1  Zycklinski  t.  ZyddxnsJd,  1862,  2  Sw.  &  Tr.  420.  As  to  Divorce  Jurisdio- 
tion,  see  chap.  vii. 

'  Territorial  jurisdiotion  ''  exists  always  as  to  land  within  the  territory,  and 
*^  it  may  be  exercised  over  movables  within  the  territory."  Sirdar  Singh  ▼. 
Rajah  of  Faridkote,  [1894]  A.  C.  670,  683,  per  Curiam. 

'  See  chaps,  v.  to  ix.,  Rnles  45-64,  pott. 

^  The  Rules  in  this  Digest  have,  it  mnst  constantly  be  borne  in  mind,  nothing 
to  do  with  the  relative  jurisdiction  of  the  High  Court  and  other  English 
Courts. 

^  See  as  to  Principle  of  Effectiveness,  Intro.,  General  Principle  No.  IIL, 
p.  38,  ante, 

*  As  to  personal  property,  see  pp.  72,  73,  ante,  and  Rule  61^  poet. 
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an  intestacy :  such  a  question  must  be  determinable  by  the  High 
Court,  and  cannot  be  determined  by  any  foreign  Court. 

The  jurisdiction  of  the  Court  as  regards  movables,  L  e.,  goods 
or  choses  in  action,  in  England,  is,  as  compared  with  the  jurisdic- 
tion of  foreign  Courts,  not  exclusive.  There  are  many  cases  in 
which  the  title  to  movables,  even  when  situate  in  England,  may  be 
decided  either  by  the  High  Court  or  by  a  foreign  Court ;  thus  the 
right  to  succeed  to  the  movables  in  England  of  a  person  who  has 
died  domiciled  in  France  may  be  decided  either  by  the  High  Court 
or  by  the  French  Courts.  The  decision,  indeed,  belongs  preferably 
to  the  French  Courts,  and  when  given  by  a  French  Court  will  in 
general  be  held  conclusive  by  our  Courts.^ 

ninstrations. 

1.  ^  a  Frenchman  domiciled  in  France,  dies  intestate  leaving 
leasehold  property  in  England.  The  Court  has  exclusive  jurisdic- 
tion to  determine  whether  A^  T's  heir  under  the  law  of  France, 
is  or  is  not  entitled  to  succeed  to  the  leaseholds.^ 

2.  T,  an  Englishman  domiciled  inFrance,  dies  intestate  leaving 
money  and  stock  in  trade  in  England.  The  Court  has  jurisdic- 
tion to  determine  whether  A^  T  's  son,  is  or  is  not  entitled  to  suc- 
ceed to  money  and  stock  in  trade.^  But  the  French  Courts  have 
also  jurisdiction  to  decide  the  matter.^ 

Rule  44.  —  Subject  to  Rules  38  to  40,  the  Court  exei^ 
cises  — 

(1)  Jurisdiction  in  actions  in  personam  ;  ^ 

(2)  Admiralty  jurisdiction  in  rem  ;  ® 

(3)  Divorce  jurisdiction,  and  jurisdiction  in  relation  to 

validity  of  marriage  and  to  legitimacy ;  ^ 

(4)  Jurisdiction  in  bankruptcy ; 


8 


'  See  Rules  64  and  91  ^  past,  and  Ewing  v.  Orr  Ewmg,  1885, 10  App.  Cag. 
453,  602,  503»  language  of  Lord  Sdbame ;  Dogliord  v.  Crispin,  1866,  L.  R. 
1  H.  L.  301. 

*  See  Rule  138,  post,  as  to  the  question  being  determinable  by  the  lex  situs, 
»  Enohin  ▼.  Wylie,  1862, 10  H.  L.  C.  1 ;  31  L.  J.  Ch.  402. 

^  See  Rules  87, 105,  and  179,  past,  as  to  the  decision  being  governed  by  the 
lex  domicilii  of  T,  t.  e,,  by  the  law  of  France. 

*  See  chap.  ▼.,  Rules  45,  46,  post, 

*  See  chap,  yu,  Rule  47,  post, 

T  See  chap,  rii.,  Rules  48  to  51,  post. 
^  See  chap,  riii..  Rules  52  to  60,  post. 
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(5)  Jurisdictioii  in  matters  of  administration  and  suc- 
cession ;  ^ 
to  the  extent,  and  subject  to  the  limitations,  hereinafter 
stated  in  the  Rules  ^  having  reference  to  each  kind  of  juris- 
diction. 

^  See  chap,  iz.,  Rules  61  to  64,  past. 

'  Including,  of  coarse,  the  Exceptions  thereto. 


AMERICAN  NOTES. 
CHAPTER  IV. 

GENERAL  RULES  AS  TO  JURISDICTION. 

1.  (Role  38.)  No  Action  maintainable  against  a  Foreign  Sovereign 
OR  HI8  Representatives.  —  A  foreign  sovereign  and  his  property  are  exempt 
from  judicial  process.  Schooner  Exchange  v,  McFaddon,  7  Cranch,  116.  See 
Briggs  v.  LightrBoats^  11  Allen,  157.  This  exemption  continues,  as  to  his  official 
acts,  after  his  retirement  from  office.  Hatch  v.  Baez^  7  Hun,  596.  Nor  can 
persons  exercising  public  authority,  either  dejure  or  de  facto,  be  held  to  answer 
for  their  public  acts  before  foreign  tribunals.  UnderhUl  v.  Hernandez^  65  Fed. 
Rep.  577. 

Judicial  process,  whereby  the  person  of  any  public  minister  or  of  any  foreign 
prince  or  state,  authorised  and  received  as  such  by  the  President,  or  any  do- 
mestic or  domestic  servant  of  any  such  minister,  is  arrested  or  imprisoned,  or 
his  goods  or  chattels  are  distrained,  seized,  or  attached,  is  void  ;  and  any  per- 
son concerned  in  obtaining  or  executing  such  process  is  subject  to  fine  and  im- 
prisonment Rey.  Stats,  of  U.  S.  ss.  4063,  4064  ;  Ex  parte  Cabrera^  1  Wash. 
C.  C.  232  ;  United  States  v.  Benner,  1  Bald.  C.  C.  234 ;  United  States  v.  La/on- 
taine^  4  Cranch  C.  C.  173.  These  sections  are  inapplicable  where  the  person 
against  whom  process  is  issued  is  a  citizen  or  inhabitant  of  the  United  States, 
in  the  service  of  a  public  minister,  and  the  process  is  founded  upon  a  debt 
contracted  before  he  entered  such  service  ;  or  where  the  person  against  whom 
the  process  is  issued  is  a  domestic  servant  of  a  public  minister,  unless  the  name 
of  such  servant  has  previously  been  registered  in  the  Department  of  State,  and 
transmitted  by  the  Secretary  of  State  to  the  marshal  of  the  District  of  Colum- 
bia, who  is  required  to  post  it  in  some  public  place  in  his  office.  Rev.  Stats,  of 
U.  S.  s.  4065. 

A  secretary  of  legation  is  entitled  to  the  same  immunities  as  a  minister. 
Resp,  V.  De  Longchamps^  1  Dall.  Ill ;  United  State  v.  Jeffers,  4  Cranch  C.  C. 
704.  So^  also,  an  attache;  United  States  v.  Benner,  1  fiald.  C.  C.234.  See 
1  Wharton's  Int.  Law  Dig.  s.  92. 

An  assault  conunitted  by  a  public  minister  may  be  repelled  in  self-defence, 
bat  it  does  not  justify  his  arrest  on  process  ;  nor  is  his  submission  or  consent 
any  justification  of  such  an  arrest.  United  StaJtes  v.  Benner,  1  Bald.  C.  C. 
234  ;  United  Stales  v.  Ortega,  4  Wash.  C.  C.  531.  Ignorance  of  a  minister's 
official  character  is  no  defence  to  a  charge  of  assault  upon  him.  United  States 
V.  Ortega,  4  Wash.  C.  C.  531,  537 ;  United  States  v.  Liddle,  2  Wash.  C.  C. 
206  ;  1  Wharton*s  Int.  Law  Dig.  s.  93.  Contra,  United  States  v.  Hand,  2  Wash. 
C.  C.  435.  See  United  States  v.  Ortega,  11  Wheat.  467.  As  to  what  consti- 
tutes such  an  assault,  see  United  States  v.  Hand,  supra  ;  United  Slates  v.  Ortega, 
supra. 

A  diplomatic  representative  is  privileged  from  arrest  for  debt  when.retum- 
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ing  to  his  own  country,  though  his  diplomatic  functions  have  terminated.  Dti- 
pont  y.  Pichon,  4  Dall.  321.  So,  also,  is  such  a  representative  on  his  way  from 
one  country  to  another  while  traversing  the  territory  of  a  third  state.  Hoi- 
brook  v.  Henderson,  4  Saudf.  619. 

The  best  evidence  of  the  official  character  of  a  public  minister  is  the  cer- 
tificate of  the  Secretary  of  State,  though  other  evidence  is  admissible.  United 
States  V.  Liddle,  2  Wash.  C.  C.  205  ;  United  States  r.  Ortega,  4  Wash.  C.  C. 
531. 

A  diplomatic  agent  is  privileged  from  testifying  as  a  witness,  1  Wharton*s 
Int,  Law  Dig,  s.  %  ;  but  if  he  waive  his  privilege,  he  is  competent  to  testify. 
United  States  v.  Ortega,  supra  ;  Wharton's  Int.  Law  Dig,  s.  98. 

2.  (Rule  39.)  Jurisdiction  in  Rebpect  of  Foreign  Immovables. — 
Such  jurisdiction  belongs  to  the  courts  of  the  territorial  sovereign.  Hunting' 
ton  V.  AUriU,  146  U.  S.  669  ;  Christian  Union  v.  Yount,  101  U.  S.  352  ;  Carson 
V.  Dunham,  149  Mass.  52  ;  20  N.  E.  312  ;  Danner  v.  Brewer,  69  Ala.  191,  203 ; 
Champion  v.  Doughty,  18  N.  J.  L.  3  ;  Watt's  Admr,  v.  Kinney,  23  Wend.  484  ; 
Chicago  v.  The  Queen  City,  17  111.  App.  203  ;  Pittsburgh  v.  Rothschild,  4  Cent 
Rep.  107  ;  Lamprey  v.  Metcalf  (Mum,),  53  N.  W.  1139  ;  Port  Royal  R,  R,  Co, 
V.  Hammond,  58  6a.  523.  A  court  of  equity  may,  however,  for  the  purpose  of 
securing  the  execution  of  a  contract  or  of  a  trust,  or  of  preventing  fraud,  or 
in  the  case  of  a  railway  in  more  than  one  jurisdiction,  or  on  the  ground  of 
domicil  within  the  jurisdiction,  compel  a  party  before  it  to  take  certain  action 
in  regard  to  foreign  immovables.  Phelps  ▼.  McDonald,  99  U.  S.  298  ;  Pen^ 
noyer  v.  Neff,  95  U.  S.  714,  723  ;  MuUer  v.  Downs,  94  U.  S.  444  ;  McElrath  v. 
Pittsburgh,  ^c.  Co,  55  Pa.  St.  189  ;  Brown  v,  Desmond,  100  Mass.  267;  Felch  v. 
Hooper,  119  Mass.  52 ;  McCann  v.  Randall,  147  Mass.  81 ;  Carson  v.  Dun- 
ham, 149  Mass.  52  ;  20  N.  E.  312  ;  Frank  v.  Peyton,  82  Ky.  150 ;  Rice  v.  Har- 
beson,  63  N.  Y.  493  ;  Durant  v.  Pierson,  19  Civ.  Proc.  R.  203  ;  12  N.  Y.  Supp. 
348  ;  Wood  v.  Warner,  15  N.  J.  Eq.  81 ;  BuUock  v.  Bullock  (N.  J.  Eq.),  27 
Atl.  435,  citing  Massie  v.  Watts,  6  Cranch,  148  ;  Olney  v.  Eaton,  66  Mo.  663  ; 
Ross  V.  R,  R,  Co.  53  Ga.  514  ;  Winn  v.  Strickland,  34  Fla.  610  ;  Fryer  v.  Mey- 
ers (Tex.),  13  So.  1025.  Though  such  a  decree  does  not  itself  operate  to 
transfer  title,  yet  it  may,  where  it  determines  the  equities  of  the  parties,  and 
directs  a  conveyance  to  be  made  in  accordance  with  such  equities,  be  pleaded 
as  a  cause  of  action,  or  as  a  ground  of  defence,  in  the  courts  of  the  State  where 
the  property  lies.  Burnley  v.  Stevenson,  24  Ohio  St.  474.  See  Jones  v.  Jones, 
8  Misc.  Rep.  660  ;  30  N.  Y.  Supp.  177. 

Whether  actions  to  recover  damages  for  trespass  to  real  estate  **  are  purely 
"  local,  or  may  be  brought  abroad,  depends  upon  the  question  whether  they  are 
"  viewed  as  relating  to  the  real  estate,  or  only  as  affording  a  personal  remedy. 
"  By  the  common  law  of  England,  adopted  in  most  of  the  States  of  the  Union, 
*'  such  actions  are  regarded  as  local,  and  can  be  brought  only  where  the  land 
**  is  situated.  .  .  .  But  in  some  States  and  countries  they  are  regarded  as  tran- 
**  sitory,  like  other  personal  actions ;  and  whether  an  action  for  trespass  to 
**  land  in  one  State  can  be  brought  in  another  State  depends  on  the  view  which 
"  the  latter  State  takes  of  the  nature  of  the  action."  Huntington  v.  Attrill, 
146  U.  S.  657,  669,  and  cases  cited.  See  also,  Allin  v.  Connecticut  Lumber 
Co.  150  Mass.  560 ;  ManvUle  Co,  ▼.  Worcester,  138  Mass.  89 ;  52  Am.  Rep. 
261 ;  Cragin  v.  LoveU,  88  N.  Y.  258  ;  Dodge  y.  Colby ^  37  Han,  515 ;  TiUotson 
v.  Prichard,  60  Vt.  94. 
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3.  (Rule  40.)  FoREZGN  Penal  Laws.  —  That  penal  laws  hare  no  extra- 
territorial force  is  a  principle  generally  recognised  in  the  United  States. 
StaU  ▼.  Grady,  34  Conn.  118  ;  People  v.  Noelke,  94  N.  Y.  137  ;  Green  v.  Slate, 
66  Ala.  40 ;  State  v.  Carter,  3  Dntcher,  499  ;  Johns  v.  State,  19  Ind.  421 ; 
State  ▼.  Chapin,  17  Ark.  661.  See  Moore  on  Extra-^erriiorial  Crime,  p.  70. 
Hence  foreign  sentences  for  penal  offences  are  not  enforced,  and  a  foreign 
conviction  of  an  infamons  offence  does  not  disqualify  a  witness.  Huntington  ▼. 
Attrill,  146  U.  S.  657,  673;  Commonwealth  ▼.  Green,  17  Mass.  615 ;  Sims  ▼. 
Sims,  75  N.  Y.  466  ;  CampbeU  v.  State,  23  Ala.  44  ;  State  v.  Ridgely,  2  Har.  & 
McHen.  120  ;  Clarke^s  Lessee  ▼.  Hall,  2  Har.  &  McHen.  378  ;  Cole's  Lessee  v. 
Cole,  1  Har.  &  J.  572  ;  (Ihl  v.  Commonwealth,  6  Gratt.  706.  Contra,  State  r. 
Chandler,  3  Hawks,  393  ;  Chase  v.  ElodgeU,  10  N.  H.  22.  That  conviction 
without  sentence  does  not  disqualify,  see  Wharton  on  Criminal  Evidence,  s.  363^ 
note  2. 

The  question  as  to  what  constitutes  a  penal  law  is  fully  discussed  in  Hunting^ 
ton  V.  Attrill,  146  U.  S.  667,  in  which  it  was  held  that  a  statute  making  the 
officers  of  a  corporation,  who  make  a  false  certificate  of  the  amount  of  its  cap- 
ital stock,  liable  for  its  debts,  was  not  a  penal  law.  The  Court  said  that  the 
question  whether  a  law  was  penal  depended  "  upon  the  question  whether  its 
''purpose  is  to  punish  an  offence  against  the  public  justice  of  the  State,  or  to 
''afford  a  private  remedy  to  a  person  injured  by  the  wrongful  act."  P.  674. 
See  Langdon  v.  N.  Y,,  L,  E.  ^  W.  R,  R.  11  N.  Y.  614  ;  Winter  v.  Baker,  60 
Barb.  432 ;  ScoU  v.  Roberts,  34  How.  (N.  Y.)  Pr.  185 ;  Bird  v.  Hayden,  1 
Roberts  (N.  Y.),  383 ;  Camahan  v.  W.  U.  Tel  Co,  89  Ind.  526,  46  Am. 
Rep.  175 ;  Woods  v.  Wicks,  7  Lea  (Tenn.),  40 ;  KimbaU  v.  Davis,  52  Mo.  App. 
194. 

A  State  has  jurisdiction  of  criminal  acts  committed  within  it  by  persons  out- 
side. Adams  v.  People,  Comstock's  Rep.  173 ;  People  v.  RaMwriy  21  Wend. 
509 ;  Commonwealth  v.  Smith,  11  Allen,  243 ;  State  v.  Grady,  34  Conn.  118 ; 
Commonwealth  v.  Gillespie,  7  S.  &  R.  469 ;  Commonwealth  v.  Corliss,  3  Brewst. 
575 ;  Hanks  v.  State,  13  Tex.  App.  289.  See  Penal  Code  of  New  York,  s. 
676,  and  Moore  on  Extra-territorial  Crime,  pp.  23-33.  As  to  so-called  continu- 
ing offences,  see  Commonwealth  v.  Madoon,  101  Mass.  1 ;  Tyler  v.  People,  8 
Mich.  320  ;  State  v.  Carter,  3  Dutcher,  469.  That  the  offence  is  committed 
where  the  act  takes  effect,  see  Simpson  v.  State  (Ga.),  17  S.  £.  984  ;  22  L.  R.  A. 
248  ;  State  v.  Morrow  (S.  C),  18  S.  £.  863  ;  State  v.  Bailey,  50  Ohio  St.  636  ; 
31  Ohio  L.  J.  106  ;  36  N.  E.  233.  On  this  principle  it  was  recently  held  that 
the  Courts  of  North  Carolina  had  no  jurisdiction  where  a  person  in  that  State 
shot  and  killed  a  man  in  Tennessee.  State  v.  H<Ul,  114  N.  C.  909 ;  19  S.  £. 
602. 

4.  (Rule  41.)  JoRiSDicnoN  extends  to  All  Classes. — The  courts  in 
the  United  States  are  open  to  all  suitors  ;  and  personal  actions  of  a  transitory 
nature  may  be  maintained  in  any  jurisdiction  within  which  the  defendant  is 
found,  so  that  process  may  be  legally  served  upon  him.  Peabody  v.  Hamilton, 
106  Mass.  217  ;  Taylor  v.  Carpenter,  2  Wood.  &  M.  2  ;  Midland  Co.  v.  Broat 
(Minn.),  52  N.  W.  972 ;  Burdick  v.  Freeman,  120  N.  Y.  420 ;  McKenna  v. 
Fisk,  1  How.  241 ;  Mitchell  v.  Harmony,  13  How.  115  ;  Gregg  v.  Union  Pacific 
Ry.  Co.  48  Mo.  App.  494.  See  Dewit  v.  Buchanan,  64  Barb.  31.  As  to  how 
far  the  question  of  the  defendant's  domicil  may  affect  jurisdiction  in  Louisi- 
ana»  see  State  v.  Judge,  21  La.  An.  258  ;  Adams  v.  Scott,  25  La.  An.  528.    See 


232  AMERICAN  NOTES. 

Whartorif  Conf.  of  L.  8.  732,  n.  8,  and  oases.  In  the  United  States  the  gen- 
eral rale  is  that  personal  disabilities  imposed  by  the  looal  law  have  no  extra- 
territorial e£feot.  Huntington  ▼.  Aurillf  146  U.  S.  657,  673.  Thus,  a  person 
who  was  a  slave  in  his  own  coontrj  was  permitted  to  sue  in  the  United  States. 
Polydore  v.  Prince^  1  Ware,  402.  A  person  under  sentence  of  death,  and  ctt*i- 
Uter  mortutu,  in  one  State,  may  sue  in  another.  WiUon  ▼.  King  (Ark.),  26  S. 
W.  18. 

An  alien  or  public  enemy,  unless  under  special  license  or  protection,  cannot 
maintain  an  action  during  the  continuance  of  the  war.  Matthews  v.  McStea, 
91  U.  S.  7  ;  Kershaw  v.  KeUey,  100  Mass.  661  ;  Sanderson  v.  Morgan^  39  N. 
Y.  231  ;  Perkxns  v.  Rogers,  35  Ind.  124 ;  Rice  v.  Shook,  27  Ark.  137 ;  Craw- 
ford V.  The  WUUam  Penn,  3  Wash.  C.  C.  484.  But  after  peace  is  re-estab- 
lished, he  may  sue  upon  rights  accruing  before  the  war.  Hanger  v.  Abbott,  6 
Wall.  532 ;  Stiles  v.  Easley,  51  111.  275.  An  enemy  may,  if  sued,  come  in  and 
make  defence.  McVeigh  v.  United  States,  11  Wall.  259  ;  Buford  v.  Speed,  11 
Bush,  338  ;  Seymour  v.  Bailey,  66  111.  288  ;  United  States  v.  Shares  of  Stodc,  5 
Blatchf.  C.  C.  231.    See  Whartm,  Conf  of  L.  s.  737,  and  cases  cited. 


CHAPTER  V. 

JURISDICTION  IN  ACTIONS  IN  PERSONAM. 

Rule  45.*  —  When  the  defendant  in  an  action  in  per- 
sonam is,  at  the  time  for  the  service  of  the  writ,  in  England,^ 
the  Court  has  jurisdiction  in  respect  of  any  cause  of  action^ 
in  whatever  country  such  cause  of  action  arises. 


Comment 

That  this  Rule  may  apply,  two  conditions  must  be  fulfilled. 

First.  Hie  action  must  he  an  action  in  personam. 

An  action  in  personam,  may  be  defined  positively,  though  per- 
haps for  the  purpose  of  this  Digest  a  little  too  narrowly,  as  an 
action  against  a  person  with  a  view  to  enforce  the  doing  by  him 
of  some  particular  thing,  e.  ^.,  the  payment  of  damages  for  a 
breach  of  contract  or  for  a  tort ;  under  this  head  come  inter  alia 
every  common-law  action,  whether  on  contract  or  for  tort,  and 
also  every  equitable  proceeding,  the  object  of  which  is  to  com- 
pel the  doing  or  the  not  doing  of  a  particular  thing,  as,  e.  g.y 
the  specific  performance  of  a  contract.  An  action  in  personam 
may  be  negatively,  and,  for  the  purpose  of  this  Digest,  somewhat 
more  extensively  described  as  any  action  which  is  not  an  ad- 
miralty action  in  rem^  a  probate  action,  or  an  administration 
action.^ 

It  may  be  well,  though  hardly  necessary,  to  add  that  an  action 
in  persaruim  does  not  include  any  proceeding  which  is  not  in 

»  WtsOak^  pp.  215-225  ;  Siwy,  chap.  xiv. ;  FooU,  pp.  323-336,  471-476  ;  Ex 
parte  Pascal,  1S76,  1  Ch.  D.  (C.  A.)  609,  510 ;  Jackson  v.  SpUtaU,  1870,  L. 
R.  5  C.  P.  542,  549  ;  and  American  cases,  Peabody  ▼.  HamUtan,  106  Mass.  217  ; 
Roberts  ▼.  Knights,  7  Allen  (Mass.),  449.  Compare  Fry  ▼.  Moore^  1889,  23  Q. 
B.  D.  (C.  A.)  395. 

*  See  as  to  meaning  of  '<  England,"  p.  68,  ante, 

'  Compare  Role  64  and  comment  thereon,  post* 
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strictDess  an  *^  action "  at  all,  such  as  a  proceeding  for  divorce, 
or  for  a  declaration  of  nullity  of  marriage  or  of  legitimacy,  or  a 
proceeding  in  bankruptcy. 

Secondly,  At  the  time  for  the  service  of  the  vorit^  the  defend- 
ant must  he  in  England. 

Every  action  in  the  High  Court  now  commences  with  the  issue 
of  a  writ  of  summons,^  which  is  in  effect  a  writtep  command  from 
the  Crown  to  the  defendant  to  enter  an  appearance  in  the  action ; 
and  the  service  of  the  writ,  or  something  equivalent  thereto,^  is 
absolutely  essential  as  the  foundation  of  the  Court's  jurisdiction. 
Where  a  writ  cannot  legally  be  served  upon  a  defendant,  the  Court 
claims  no  jurisdiction  over  him.  In  an  action  in  personam  the 
converse  of  this  statement  holds  good,  and  wherever  a  defendant 
can  be  legally  served  with  a  writ,  there  the  Court,  on  service  being 
effected,  has  jurisdiction  to  entertain  an  action  against  him.  Hence, 
in  an  action  in  personam^  the  rules  as  to  the  legal  service  of  a  writ 
define  the  limits  of  the  Court's  jurisdiction.^  Now,  a  defendant 
who  is  in  England  can  always,  on  the  plaintiff's  taking  proper 
steps,  be  legally  served  with  a  writ.  The  service  should  be  per- 
sonal, but  if  personal  service  cannot  be  effected,  the  Court  may 
allow  substituted  or  other  service.^  In  other  words,  the  Court 
has  jurisdiction  to  entertain  an  action  in  personam  against  any 
defendant  who  is  in  England  at  the  time  for  the  service  of  the 
writ. 

If  the  conditions  laid  down  in  Rule  45  are  fulfilled,  the  Court 
has  the  most  extensive  jurisdiction  in  respect  of  causes  of  action 
of  every  kind.  Hence  our  tribunals  have  been  said  ^^  to  be  more 
^^open  to  admit  actions  founded  upon  foreign  transactions  than 
*^  those  of  any  other  European  country."  ^    They  in  general  exer- 

1  See  R.  S.  C.  Ord.  I.  p.  1. 

*  E.  g,t  an  undertaking  in  writing  to  aooept  service,  and  the  entering  of  an 
appearance  under  Ord.  IX.  r.  1,  which  is  itself  a  mere  illustration  of  Rule 
42,  p.  223,  ante,  as  to  the  effect  of  submission.  See  further,  as  to  service  of 
writ,  Orders  IX.,  X.,  and  XL 

•  See  Hetnemarm  v.  Hale,  [1891]  2  Q.  B.  83,  86,  87,  judgment  of  Cave,  J. 
This  is  not  so  in  all  actions.  In  a  probate  action,  for  example,  it  is  always  pos- 
sible, with  the  leave  of  the  Court,  to  effect  service  on  a  defendant  (Ord.  XL 
r.  3),  but  the  Court  may  nevertheless  not  have  jurisdiction.  So  in  a  proceed- 
ing for  divorce,  which,  though  not  an  action,  partakes  in  some  respects  of  the 
nature  of  an  action,  service  of  a  petition  or  citation  is  not  decisive  of  the  Court's 
jurisdiction,  which  depends  at  bottom  on  the  domioil  of  the  parties.  See  Rules 
48,  49,  post, 

«  See  Ord.  IX.  r.  2. 

'  Phillips  V.  Eyre,  1870,  L.  R.  6  Q.  B.  1,  28,  per  Curiam.    Compare  Western 
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cise,  as  already  pointed  out,  no  jurisdiction  with  respect  to  matters 
relating  to  foreign  land.^  But,  ^^  so  far  as  relates  to  the  question 
**  of  jurisdiction,  we  apprehend/'  it  has  been  laid  down,  ^^  that  the 
«*  superior  Courts  of  England  did  not  decline  jurisdiction  in  the 
^  case  of  any  transitory  cause  of  action^  whether  between  British 
subjects  or  foreigners,  resident  at  home  or  abroad,  or  whether 
any  or  every  fact  necessary  to  be  proved,  in  order  to  establish 
either  the  plaintiff's  or  the  defendant's  case,  arose  at  home  or 
^  abroad.  Though  every  fact  arose  abroad,  and  the  dispute  was 
*^  between  foreigners,  yet  the  Courts,  we  apprehend,  would  clearly 
^  entertain  and  determine  the  cause,  if  in  its  nature  transitory, 
**and  if  the  process  of  the  Court  had  been  brought  to  bear 
**  against  the  defendant  by  service  of  a  writ  on  him  where  pres- 
^*  ent  in  England ; "  ^  and  what  was  true  of  the  Superior  Courts  in 
1870  holds  good  now  of  the  High  Court. 


ninstrations. 

1.  JST  incurs  a  debt  to  ul  in  France.  A  brings  an  action  against 
JT^  for  the  debt.  The  Court  has  jurisdiction  to  entertain  the 
action.^ 

2.  X^  executes  at  Calcutta  a  bond  in  favour  of  A.  A  brings 
an  action  against  JT  on  the  bond.     The  Court  has  jurisdiction.^ 

8.  ^,  a  Frenchman,  makes  a  contract  in  France  with  A  for 
the  delivery  of  goods  by  JT  to  ^  in  Paris.  A  brings  an  action 
against  JT  for  not  delivering  the  goods.  The  Court  has  juris- 
diction.® 

4.  A  has  brought  an  action  in  France  against  ^,  a  French 
citizen  residing  in  France,  for  a  debt  incurred  there  by  JT  to  ^, 
and  has  obtained  a  judgment  against  JT.  A  brings  an  action 
against  X  on  the  judgment.     The  Court  has  jurisdiction.'^ 

Bank  v.  Perez,  [1891]  1  Q.  B.  (C.  A.)  304, 309,  311,  judgment  of  Esher,  M.  R., 
316,  317,  jadgment  of  Bawerif  L.  J. 

1  See  Role  39,  p.  214,  ante. 

3  Jackson  r.  SpittaU,  1870,  L.  R.  5  C.  P.  542,  549. 

'  In  all  these  illustrations  to  Rule  45,  it  b  of  course  assumed  that  JT  is  in 
England  at  the  time  for  the  service  of  the  writ. 

«  De  la  Vega  v.  Vianna,  1830, 1  B.  &  Ad.  284. 

•  AUiance  Bank  ofSMa  ▼.  Carey,  1880, 5  C.  P.  D.  429. 

*  Compare  Roberts  v.  Knights^  7  Allen,  449  (Am.). 

^  Compare  Godard  ▼.  Gray,  1870,  L.  R.  6  Q.  B.  139,  and  Schibaby  v.  Westm- 
hoU,  1870,  L.  R.  6  Q.  B.  155. 
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5.  X  assaults  A  in  France.  A  brings  an  action  against  X  for 
the  assault.     The  Court  has  jurisdiction.^ 

6.  X  in  Jamaica  wrongfully  imprisons  A.  A  brings  an  action 
for  false  imprisonment  against  X.     The  Court  has  jurisdiction.^ 

7.  A  &  Co.  are  an  English  company  owning  a  submarine  tele- 
graph between  England  and  France.  ^  is  a  Swedish  subject,  the 
owner  of  a  Swedish  ship.  X's  ship,  through  the  negligence  of  the 
captain  and  sailors,  strikes  against  and  injures  the  telegraphic 
cable.  The  damage  is  done  on  the  high  seas,  more  than  three 
miles  from  land.  A  brings  an  action  against  X  to  obtain  com- 
pensation for  the  damage.     The  Court  has  jurisdiction.^ 

S.  X  &  Co.  are  Spanish  subjects,  the  owners  of  a  Spanish  ship, 
which  on  the  high  seas  comes  into  collision  with  a  British  ship 
belonging  to  ^,  a  British  subject.  A  brings  an  action  against  X 
for  damage  caused  to  the  ship.     The  Court  has  jurisdiction.^ 

9.  JT,  an  Italian  subject  carrying  on  business  in  England,  is 
owner  of  an  Italian  ship.  Xs  ship  comes  on  the  high  seas  into 
collision  with  a  British  ship,  and  causes  the  death  of  Jtt^  one  of 
the  crew  of  such  ship.  A^  the  representative  of  Jtft  brings  an 
action  against  X  to  recover  damages  for  the  death  of  M.  The 
Court  has  jurisdiction  (?).* 

10.  X  &  Co.  are  British  subjects,  the  owners  of  a  British  ship, 
the  Explorer.  The  ship,  when  on  the  high  seas,  comes  into  colli- 
sion, through  the  negligence  of  her  crew,  with  a  French  ship,  and 
kiUs  Jf,  an  Italian.  A^  the  representative  of  M^  brings  an  action 
against  X  &  Co.  for  damages.    The  Court  has  jurisdiction  (?).* 

11.  The  Atjeh,  a  Dutch  ship,  comes  into  collision  on  the  high 
seas  with  the  Kroon-Prins,  another  Dutch  ship,  through  the  neg- 
ligence of  the  crew  of  the  Atjeh.     The  owner  of  the  Atjeh,  X^ 

1  Scott  v.  Seymour,  1862, 1  H.  &  C.  219 ;  31  L.  J.  (Ex. )  467;  32  L.  J.  (Ex.) 
61. 

»  PhiUips  v.  Eyrey  1869,  L.  R.  4  Q.  B.  226,  1870,  L.  R.  6  Q.  B.  1. 

»  Submarine  Telegraph  Co.  v.  Dickson,  1864,  16  C.  B.  N.  s.  769 ;  33  L.  J. 
(C.  P.)  139. 

*  Compare  The  Chartered  Bank  of  India  ▼.  Netherlands  Navigation  Co,  1883, 
10  Q.  B.  D.  (C.  A.)  621 ;  The  Leon,  1881,  6  P.  D.  148 ;  Re  Smith,  1876,  1 
P.  D.  300.  In  the  last  case  the  action,  it  is  true,  could  not  be  maintained,  but 
this  was  owing  to  the  impossibility  of  effecting  service  on  the  defendants  in 
England. 

»  See  The  Ghdd/axe,  1868,  L.  R.  2  A.  &  E.  326  ;  The  Beta,  1869,  L.  R.  2  P. 
C.  447  ;  The  Explorer,  1870,  L.  R.  3  A.  &  E.  289.  Compare,  howeyer,  The 
Franconia,  1877,  2  P.  D.  (C.  A.)  163,  with  Harris  ▼.  Oumers  of  Franconia^ 
1877,  2  C.  P.  D.  173,  and  Seward  v.  Vera  Cruz,  1884, 10  App.  Cas.  69. 

•  The  Explorer,  1870,  L.  R.  3  A.  &  £.  289.  See  Roscoe,  AdmiraUy  Law, 
p.  108. 
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is  in  England.  A^  the  owner  of  the  Kroon-Prins,  brings  an  ac- 
tion against  X  for  the  damage  done  by  the  Atjeh  to  the  Kroon- 
Prins.     The  Court  has  jurisdiction.^ 

12.  A  steamer  belonging  to  A  renders  salvage  services  to  a  ship 
on  the  high  seas  belonging  to  X  and  J^.  A  brings  an  action  in 
personam  against  JT  and  I'^for  the  services  rendered.  The  Court 
has  jurisdiction.^ 

13.  A,  an  American  citizen,  brings  an  action  against  X,  an 
Ajnerican  citizen,  for  a  libel  published  by  ^  of  Xin  New  York. 
The  Court  has  jurisdiction.^ 

Rule  46.*  —  When  the  defendant  in  an  action  in  perso- 
nam is,  at  the  time  for  the  service  *^  of  the  writ,  not  in  Eng^ 
land,  the  Court  has  (subject  to  the  exceptions  hereinafter 
mentioned)  no  jurisdiction  to  entertain  the  action. 

Conunent 

When  it  is  not  legally  allowable  to  serve  a  defendant  with  a 
writ,  the  Court  (as  already  pointed  out)^  has  no  jurisdiction  to 
entertain  an  action  against  him ;  every  restriction,  therefore, 
on  the  legal  possibility  of  serving  a  defendant  with  a  writ,  is  in 

^  See  The  Chartered  Bank  of  India  v.  Netherlands  Navigation  Co.  1883,  10 
Q.  B.  D.  (C.  A.)  521,  especially  judgment  of  BreU,  L.  J.,  536,  537 ;  The  Leon, 
1881,  6  P.  D.  148. 

*  The  Elton,  [1891]  P.  266. 

'  See  F^M  ▼.  Bennett,  1886,  56  L.  J.  Q.  B.  D.  89.  In  this  case  the  defend- 
ant, Bennett,  was  not  in  England.  If  he  had  been,  there  wonld  have  been  no 
difficnlty  in  maintaining  an  action  against  him  for  a  libel,  whether  published  in 
England  or  the  United  States.     See  Rules  174r-176,;7os^ 

*  Sec  «.  g.,  In  re  Bmfidd,  1886,  32  Ch.  D.  (C.  A.)  123,  131,  judgment  of 
Cotton,  L.  J. ;  Jackson  v.  SpiUaU,  1870,  L.  R.  5  C.  P.  542  ;  R.  S.  C.  Ord.  XI. 
r.  1 ;  /n  re  Eager,  1882,  22  Ch.  D.  (C.  A.)  86. 

*  It  has  been  judicially  suggested  {WUding  v.  Bean,  [1891]  1  Q.  B.  (C.  A.) 
100-102,  judgments  of  Esher,  M.  R.,  and  Lopes,  L.  J.)  that  if  the  defend- 
ant in  an  action  in  personam  is  in  England  at  the  time  of  the  issue  of  the 
writ,  and  afterwards  leaves  England  to  avoid  service,  the  Court  may  allow 
substituted  service,  or  in  effect  exercise  jurisdiction  over  a  defendant  who  is 
in  England  at  the  time  of  the  issue  of  the  writ  as  though  he  were  in  England 
at  the  time  for  the  service  of  the  writ.  But  it  is  more  than  doubtful  whether 
the  Court  wonld,  or  in  fact  has  the  power  to,  allow  substituted  service  when 
the  defendant  is  not  in  England,  at  any  rate  in  any  case  which  does  not  fall 
within  Ord.  XI.  r.  1,  or  Ord.  XLVHIil,  r.  1,  t.c.,  within  the  Exceptions  to 
Rule  46.  Compare  Fry  v.  Moore,  1889,  23  Q.  B.  D.  (C.  A.)  396,  397,  899, 
judgments  of  LindUy,  L.  J.,  and  Lopes,  L.  J.  ;  Field  v.  Bennett,  1886,  56  L.  J. 
Q.B.  89  ;  HiUyard  v.  Smith,  1887,  36  W.  R.  7. 

*  See  p.  234,  ante. 
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substance  a  restriction  on  the  Court's  jurisdiction,  and  is  treated 
as  such  in  this  work. 

But  at  common  law  ^  a  writ  could  never  be  served  on  a  defend- 
ant when  out  of  England,^  and  in  an  action  in  personam  this 
common-law  doctrine  is  still  (subject  to  definite  though  wide  ex- 
ceptions) maintained ;  or,  in  other  words,  the  Court  has,  as  a 
rule,  no  jurisdiction  to  entertain  an  action  in  personam  against  a 
defendant  who,  at  the  time  for  service  of  the  writ,  is  in  a  foreign 
country. 

This  common-law  principle  has  been  modified  by  Rules  of 
Court  ^  made  under  statutory  authority  by  the  judges,  and  in  very 
many  actions  (perhaps,  numerically,  in  the  majority  of  actions) 
service^  can  be  effected  on,  i.  e.,  the  Court  exerts  jurisdiction 
over,  a  defendant  who  is  out  of  England ;  these  cases  form  the 
eight  Exceptions  to  our  Rule.  The  Rule  and  the  Exceptions, 
taken  together,  constitute,  what  has  hitherto  hardly  existed,  a  body 
of  principles  defining,  in  actions  in  personam,^  the  extrap-territorial 
jurisdiction  of  the  Court. 

As  to  the  general  character  of  these  Exceptions,  the  following 
points  should  be  noted. 

First.  They  all  arise  under  Rules  of  Court,  and  all  but  Excep- 
tion 8  *  arise  under  Rules  of  Court,  1883,  Order  XI.  r.  1. 

Secondly.  The  Exceptions  are  exhaustive ;  they  are  intended 
to  embody  the  effect  on  the  jurisdiction  of  the  Court  of  all  the 
Rules  of  Court  having  reference  to  service  in  an  action  in  per- 
sonam  on  a  defendant  who  is  out  of  England;^  and  such  Rules 
of  Court  are  themselves  exhaustive,  the  practice  of  the  Courts, 

^  See  as  to  prooeedings  by  means  of  outlawry  and  distringas,  Jacks&n  v. 
SpUtaU,  1870,  L.  R.  6  C.  P.  642  ;  3  Blackstane,  pp.  280  and  xvii ;  First  Report 
of  Commissioners  for  Inquiring  into  the  Process,  &c.,  of  the  Superior  Courts 
of  Common  Law,  1861,  pp.  4r-7 ;  and  compare  2  Spence,  Jurisdiction  of  the 
Courts  of  Chancery y  p.  7,  note  (a),  for  service  of  writs  of  subpcBna  in  suits 
instituted  here  on  parties  living  out  of  England,  and  General  Orders  of  8th 
May,  1846,  Order  32. 

*  See  In  re  Busfidd,  1886,  32  Ch.  D.  (C.  A.)  123, 131,  judgment  of  CoiUm, 

Ij.  J. 

»  See  especially,  R.  S.  C.  Ord.  XI.  r.  1. 

*  The  service  may  be  service  of  the  notice  of  a  writ.  «  When  the  defend- 
**  ant  is  neither  a  British  subject  nor  in  British  dominions,  notice  of  the  writ, 
**  and  not  the  writ  itself,  is  to  be  served  upon  him."  Ord.  XI.  r.  6.  But  for 
our  present  purpose  service  of  notice  is  equivalent  to  service  of  a  writ. 

*  This  Exception  arises  under  Ord.  XLVIII  M,  r.  1. 

*  Compare,  however,  note  at  end  of  this  chapter,  as  to  Third  Party  Pro- 
cedure. 
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whose  jurisdiction  is  transferred  to  the  High  Court,  being,  except 
where  it  is  expressly  kept  alive,^  obsolete.^ 

Thirdly,  There  is  an  essential  difference  between  the  jurisdic- 
tion exercised  by  the  Court  when  the  defendant  in  an  action  is  in 
England  and  the  jurisdiction  exercised  by  the  Court  when  the 
defendant  is  not  in  England,  i,  6.,  when  an  action  comes  within 
the  Exceptions  to  Rule  46.  When  the  defendant  is  in  England, 
the  jurisdiction  of  the  Court  is  not  discretionary ;  ^  the  plaintiff 
has  a  right  to  demand  that  if  it  exist  it  shall  be  exercised.  When 
the  defendant  is  not  in  England,  the  jurisdiction  of  the  Court  is 
to  a  certain  extent  discretionary,  for  the  Court  may,  if  it  see  fit, 
in  general^  decline  to  allow  the  service^  or  even  the  issue  of  the 
writ,^  and  thus  decline  to  exercise  its  jurisdiction.^ 

Fourthly.  An  action  may  fall  at  the  same  time  within  more 
than  one  of  these  Exceptions.^  Thus  an  action  for  the  breach  of 
a  contract  to  be  performed  in  England  falls  within  Exception  5, 
bat  i£  the  contract  be  a  contract  affecting  land  in  England,  the 
action  falls  also  within  Exception  2.  This  may  be  a  matter  of 
consequence,  since  under  Exception  2  the  jurisdiction  of  the 
Court  is  not,  whilst  under  Exception  5  the  jurisdiction  of  the 
Court  is,  affected  by^^a-Seotdror  Irish  domicil  or  residence  of 
the  defendant. 

^  See,  t.  g.,  as  to  diyoToe,  Ord.  LXVllL  r.  1  (d). 

*  Inre  Bmfidd,  1886, 32  Ch.  D.  (C.  A.)  123, 131,  judgment  of  Cotton,  L.  J. ; 
In  re  Eager,  1882,  22  Ch.  D.  (C.  A.)  86  ;  CresstoeU  v.  Parker,  1879,  11  Ch.  D. 
(C.  A.)  601,  603,  judgment  of  James,  L.  J. 

'  At  any  rate,  where  personal  service  can  be  effected.  As  to  sabstitnted 
service,  see  R.  S.  C.  Ord.  IX.  r.  2. 

*  The  jurisdiction  of  the  Court  is  not  discretionary  in  cases  falling  under 
Exception  8.     See  p.  257,  post, 

*  Ord.  XI.  r.  1. 

*  Ord.  II.  r.  4.    Conf.  The  W.  A,  Sholten,  1887, 13  P.  D.  8. 

^  Great  Australian  Co,  ▼.  Martin,  1877,  6  Ch.  D.  (C.  A.)  1  (decided  under 
R.  S.  C.  1876)  ;  Societe  Generate  de  Paris  v.  Dreyfus  Bros.  1887,  37  Ch.  D.  (C, 
A.)  216,  especially  judgment  of  Lindley,  L.  J.,  pp.  224,  226.  Compare  CaU  y. 
Oppenheim,  1885, 1  Times  L.  R.  622.  See  also,  R.  S.  C.  Ord.  XI.  r.  2,  as  to 
the  mode  in  which  the  discretion  of  the  Court  is  to  be  exercised  when  leave 
is  asked  to  serve  a  writ  in  Scotland  or  in  Ireland.  Woods  v.  Mclnnes,  1878, 
4  C.  P.  D.  67 ;  WiUiam  v.  Cartwnght,  [1895]  1  Q.  B.  (C.  A.)  142  ;  Ex  parte 
McPhail,  1879,  12  Ch.  D.  632 ;  Tottenham  v.  Barry,  1879,  12  Ch.  D.  797 ; 
MarshaU  v.  Marshall,  1888,  38  Ch.  D.  (C.  A.)  330 ;  Kinahan  v.  KinaJkon,  1890, 
45  Ch.  D.  78  ;  /fi  i«  Burland's  Trade-mark,  1889,  41  Ch.  D.  542. 

*  TasseU  v.  Hallen,  [1892]  1  Q.  B.  321,  323-325,  judgment  of  Coleridge, 
C.J. 
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ninstratloiis. 

1.  X  incurs  a  debt  to  ^  at  Paris  for  goods  delivered  to  Xand 
to  be  paid  for  by  X  in  Paris.  Xis  in  Paris.  A  brings  an  action 
against  X.    The  Court  has  no  jurisdiction  to  entertain  the  action. 

2.  X  publishes  in  England  a  libel  of  A^  who  is  resident  in 
England.  X  is  in  France.  A  brings  an  action  against  X  for  the 
libel.     The  Court  has  no  jurisdiction.^ 

8.  X  enters  into  a  contract  in  England  with  A  for  the  carriage 
of  goods  by  X  for  A  from  Havre  to  the  Mauritius.  X  is  in 
Paris.  A  brings  an  action  against  X  for  non-delivery  of  the 
goods.     The  Court  has  no  jurisdiction.^ 

4.  X,  an  Englishman,  domiciled  and  ordinarily  resident  in 
England,  incurs  at  Paris  a  debt  to  A^  payable  in  France,  and  also 
assaults  A  in  Paris.  X  is  in  France.  A  brings  an  action  against 
X  for  the  debt  and  for  the  assault.  The  Court  (semble)  has  no 
jurisdiction.^ 

Exception  1>  —  The  Coart  has  jurisdiction  to  entertain  an  action  against  a 
defendant  who  is  not  in  England  whenever  the  whole  subject-matter  of 
the  action  is  land  situate  in  England  (with  or  without  rents  or  profits). 

Comment  and  ninstratloiis. 

This  Exception  applies  where  the  whole  subject-matter  of  the 
action  is  land  in  England. 

1.  A  brings  an  action  against  X  for  the  recovery  of  land  in 
Middlesex  (ejectment).  X  is  in  France.  The  Court  has  juris- 
diction. 

2.  A  brings  an  action  against  X  for  the  recovery  of  land  in 
Middlesex,  and  for  mesne  profits.     The  Court  has  jurisdiction.^ 

^  De  Bemalea  v.  Bennetty  1894,  10  Times  L.  R.  419  ;  i^  Bemales  ▼.  New 
York  Herald,  [1893]  2  Q.  B.  (C.  A.)  97  (n). 

*  Note  that  the  contract  is  not  to  be  performed  in  England,  nor  is  it  broken 
in  England,  and  therefore  does  not  fall  within  Exception  4. 

^  Whether  the  action  is  maintainable  or  not  depends  on  the  answer  to  the 
question  whether  it  falls  within  Exception  3.  See  pp.  243-245,  post  Most 
probably  it  does  not. 

^  R.  S.  C.  Ord.  XI.  r.  1  (a).  The  first  seven  Exceptions  to  this  Rule  corre- 
spond with,  and  with  slight  verbal  alterations  reproduce,  the  seven  oases  (a) 
to  (g)  in  which  under  Ord.  XI.  r.  1,  <' service  out  of  the  jurisdiction  [t.  e.,out 
**  of  England]  of  a  writ  of  summons,  or  notice  of  a  writ  of  summons,  may  be 
"  allowed  by  the  Court  or  a  judge.*'  (R.  S.  C.  Ord.  XI.  r.  1.)  See  App.,  Note 
6,  Service  of  Writ  out  of  England. 

^  See  Agnew  v.  Usher,  1884, 14  Q.  B.  D.  78,  79,  language  of  Lord  Coleridge^ 
C.J. 
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Exception  2.^ — The  Conrthas  jurisdiction ^  whenever  any  act,  deed  [will'], 
contract,  obligation,  or  liability  affecting  land  or  hereditaments  situate  in 
England  is  sought  to  be  construed,  rectified,  set  aside,  or  enforced  in  the 
action. 

Gommeiit 

This  Exception  applies  to  any  action  in  respect  of  any  matter 
ajffecting  English  land. 

The  terms,  however,  of  the  Exception  give  rise  to  more  than 
one  difficulty. 

When,  for  example,  does  a  contract,  obligation,  or  liability 
*'^  affect  land  "  ?  It  has  been  held,  on  the  one  hand,  that  an  action 
by  an  outgoing  tenant  of  a  farm  in  Yorkshire  to  recover  from  his 
landlord  compensation  for  tenant  right,  according  to  the  custom 
of  the  country,  was  an  action  in  which  a  contract  obligation  or 
liability  ^* affecting"  land  was  sought  to  be  enforced,  and  that 
the  action  was  therefore  within  Exception  2.^  It  has  been  held, 
on  the  other  hand,  that  an  action  to  recover  rent  due  on  a  lease  of 
land  in  England  was  not  an  action  to  enforce  a  contract,  obligation, 
or  liability  ^^  affecting "  land,  and  that  the  action  therefore  was 
not  within  Exception  2,^  and  the  law  was  in  this  instance  thus 
laid  down :  — 

^^  I  think  the  more  reasonable  construction  of  [Exception  2]  is 
to  limit  it  to  any  legal  proceedings  —  to  use  the  largest  and  most 
vague  term  —  in  which  English  land  is,  according  to  the  words 
of  [Exception  2],  to  be  affected.  There,  as  the  thing  to  be 
affected  is  in  English  jurisdiction  and  is  not  in  Scotch  jurisdic- 
tion, recourse  should  be  had  to  the  English  forum.  I  do  not  pre- 
tend to  give  a  complete  or  exhaustive  account  of  all  the  possible 
proceedings  ^  affecting  land '  which  are  probably  within  [Excep- 
tion 2]  ;  but,  according  to  the  ordinary  rules  of  construction  and 
legal  phraseology,  an  action  to  obtain  payment  of  rent  certainly 
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»  Ord.  XI.  r.  1  (b). 

*  Viz.,  to  entertain  an  action  against  a  defendant  who  is  not  in  England.  In 
the  illustrations  to  all  these  Exceptions  it  is  assumed  that  the  defendant  is  not 
in  England.  If  he  were  in  England,  Rule  46  would  have  no  application.  See 
Rule  45,  p.  233,  ante, 

*  This  apparently  refers  to  an  administration  action.  See  Rule  64,  post^  and 
comment  thereon. 

«  Kaye  t.  SvJtherland,  1887,  20  Q.  B.  D.  147. 

*  Agnew  y.  Usher,  1884, 14  Q.  B.  D.  78.  So  held  by  Q.  B.  D.;  but  the  judg- 
ment of  the  Q.  B.  D.  setting  aside  the  service  of  a  writ  on  the  defendant, 
though  affirmed  by  the  Court  of  Appeal,  was  affirmed  on  grounds  which  made 
it  unnecessary  to  decide  whether  the  contract  or  obligation  affected  land.  See 
51  L.  T.  H.  B.  752  (C.  A.). 
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^^  is  not  an  action  to  enforce  any  '  act,  deed,  or  will,'  and  I  do  not 
^'  think  it  is  to  enforce  any  *•  contract,  obligation,  or  liability  affect- 
^^  ing  land  within  the  jurisdiction.' "  ^  But  it  has  been  said  that 
the  judgment  from  which  this  quotation  is  taken  amounted  to  no 
more  ^Hhan  that  the  action  was  brought  for  money  due,  and 
^^  should  be  brought  as  a  personal  action  in  the  forum  of  the 
^^  defendant,"  ^  and  that  "  the  decision  of  the  Court  only  came  to 
^'  this,  that  an  action  against  the  assignee  of  a  lease  for  rent  due 
"  was  not  within  "  ^  Exception  2.* 

It  is  therefore  impossible  to  lay  down  with  any  precision  what 
are  the  cases  in  which  land  is  ^^  affected  "  within  the  terms  of  Ex- 
ception 2.  Any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  within  section  4  of 
the  Statute  of  Frauds,  it  may  be  assumed,  affects  lands ;  and  an 
action  to  enforce  such  contract  or  sale,  assuming  the  land  to  be  in 
England,  comes  within  Exception  2. 

What,  again,  is  the  exact  meaning  of  the  terms  ^^  enforced  in  an 
action"?  The  suggestion  has  been  made  that  they  were  intended 
to  limit  Exception  2  to  actions  for  specific  performance.  ^^  As  I 
^^  read  those  words,  ^  sought  to  be  enforced  in  the  action,' "  says 
A.  L.  Smith,  J.,  "  they  seem  to  mean  *  specifically  performed.' "  * 
But  this  suggestion  cannot,  it  is  conceived,  be  accepted  as  sound. 
'^  I  should  hesitate,"  it  has  been  said  by  Mr.  Justice  Charles,  ^^  to 
^^  narrow  the  operation  of  [Exception  2]  by  holding  that  it  only 
'^  applied  where  specific  performance  of  some  contract  or  obliga- 
*'  tion  was  sought."  ® 

ninstrations. 

1.  A  is  an  outgoing  tenant  of  a  farm  in  Yorkshire,  of  which  X 
is  landlord.  X  resides  in  Scotland.  A  brings  an  action  against 
X  to  recover  compensation  for  tenant  right,  according  to  the 
custom  of  the  country.     The  Court  has  jurisdiction.^ 

2.  A  brings  an  action  against  X  for  breach  of  a  contract  to  give 

1  Affnew  V.  Usher,  1884, 14  Q.  B.  D.  78,  80,  jadgment  of  CoUridge,  C.  J. 
»  Kaye  v.  SuthfiHand,  1887,  20  Q.  B.  D.  147, 161,  judgment;  of  Charles,  J. 
See  TasseU  y.  HaUen,  [18d2]  1  Q.  B.  321. 
8  Ibid, 

*  /.  <?.,  of  Rules  of  Court,  1883,  Ord.  XI.  p.  1  (b). 

»  Agnew  v.  Usher,  1884,  14  Q.  B.  D.  78,  81,  judgment  of  A.  L.  SnM,  J. 

•  Kaye  ▼.  Sutherlandy  1887,  20  Q.  B.  D.  147,  161. 

^  Kaye  ▼.  Sutherland,  1887,  20  Q.  B.  D.  147,  compared  with  Agnew  y,  Usher^ 
1884, 14  Q.  B.  D.  78  ;  61  L.  T.  N.  s.  676  (C.  A.)  752. 
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np  the  possession  of  a  house  in  London  toA.^    Semble,  the  Court 
has  jurisdiction. 

8.  A  brings  an  action  against  JT  for  breach  of  a  contract  for 
sale  of  a  business,  as  a  brickyard,  accompanied  with  possession  of 
the  premises  where  it  is  carried  on.^  Semble,  the  Court  has  juris- 
diction. 

4.  A  brings  an  action  against  X^  for  the  breach  of  a  contract 
for  the  sale  of  a  growing  crop  of  grass,  being  a  natural  and  per- 
manent crop  not  within  the  description  of  emblements  or  fructua 
industriales.^     Semble,  the  Court  has  jurisdiction.^ 

5.  A  brings  an  action  against  X  to  enforce  specific  performance 
of  a  contract  for  the  sale  by  ^  to  ^,  or  for  the  lease  by  ^  to  ^, 
of  a  house  in  London.     The  Court  has  jurisdiction. 

6.  A  brings  an  action  against  X  for  the  rectification  of  a  con- 
tract for  the  sale  by  ^  to  X  of  land  in  Middlesex.  The  Court 
has  jurisdiction. 

7.  A  brings  an  action  against  X,  the  assignee  of  a  lease  of  a 
house  in  Middlesex,  for  breach  of  covenant  to  repair.  X  is  resi- 
dent in  Scotland.  The  action  is  one  in  which  a  contract  or  lia- 
bility affecting  land  in  England  is  sought  to  be  enforced.  The 
Court  has  jurisdiction.^ 

8.  A  brings  an  action  against  JT,  domiciled  in  Scotland,  for  one 
quarter's  rent  of  a  house  at  Liverpool,  held  under  a  lease  for  ten 
years.  A  claims  the  rent  from  X  as  assignee  of  the  lease.  X 
alleges  that  the  assignment  was  to  secure  a  debt,  and  that  he  never 
signed  or  accepted  the  assignment,  or  entered  into  possession. 
The  Court  has  (semble)  no  jurisdiction  under  this  Exception.^ 

9.  X  in  Ireland  makes  a  statement,  in  the  nature  of  slander  of 
title,  in  respect  of  land  owned  by  A  in  England.  A  brings  an 
action  against  X.    The  Court  has  no  jurisdiction.^ 

ExcepHon  3.* — The  Conrt  has  jurisdiction  whenever  any  relief  is    soaght 
against  any  person  domiciled  or  ordinarily  resident  in  England. 

»  KeUy  V.  Webster,  1852, 12  C.  B.  283  ;  21  L.  J.  C.  P.  163. 
«  Smart  v.  Harding,  1865,  15  C.  B.  652  ;  24  L.  J.  C.  P.  76. 

*  Cn»by  V.  Wadgworihy  1805,  6  East,  602  ;  8  R.  R.  566 ;  Carrington  y.  Roots, 
1837,  2  M.  &  W.  248. 

*  These  last  three  illustrations  are  merely  examples  of  actions  on  contracts 
within  the  fourth  section  of  the  Statute  of  Frauds,  and  therefore  (it  is  submitted) 
within  Exception  2. 

»  TasM  V.  HaUen,  [1892]  1  Q.  B.  321. 

•  Agnew  v.  Usher,  1884. 14  Q.  B.  D.  78,  affirmed  51  L.  T.  N.  8.  (C.  A.)  752. 
^  Casey  v.  AmoU,  1876,  2  C.  P.  D.  24.    Where,  under  the  illustrations  of  a 

particular  Exception,  it  is  stated  that  **  the  Conrt  has  no  jurisdiction,"  the 
meaning  is  that  the  Court  has  not  jurisdiction  under  that  particular  Exception. 

•  Ord.  XI.  r.  1  (c). 
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Comment 

The  extent  of  this  Exception  depends  upon  the  meaning  of  the 
word  "  relief." 

^VBelief  "  probably  means  such  relief  as,  before  the  Judicature 
Acts  came  into  operation,  was  obtainable  in  a  Court  of  Equity 
and  was  not  obtainable  at  common  law.  If  this  be  so,  the  Ex- 
ception applies  only  to  an  action  for  such  relief,  e.  ^.,  an  action  for 
relief  against  forfeiture  for  specific  performance,  for  the  rectifica- 
tion of  a  contract,  and  the  like.^ 

"  Belief  "  may,  however,  possibly  include  the  recovery  of  dam- 
ages in  an  action  for  breach  of  contract  or  tort,  and  that  the 
word  has  this  general  meaning  seems  to  have  been  assumed  in  at 
least  one  reported  case.^  If  *^  relief  "  has  this  wide  signification, 
then  the  expression  ^'  any  relief  is  sought "  is  almost  equivalent  to 
*^  any  action  is  brought,"  and  domicil  or  ordinary  residence  is  of 
itself  a  ground  of  jurisdiction,  as  against  a  defendant  who  would 
otherwise  be  exempt  from  the  jurisdiction  of  the  Court  on  account 
of  his  absence  from  England.^ 

The  expression  ^^ domiciled  or  ordinarily  resident"  recurs  in 
Exception  5,  and  also,  in  a  slightly  difPerent  form,  in  Rule  54, 
po8t.^ 

It  is  of  importance,  therefore,  to  note  the  distinction  between 
'^ domicil"^  and  ^^ residence ;" ^  and  to  bear  in  mind  that  the 
words  ^^  domicil "  and  ^'  domiciled,"  when  employed  in  a  Rule  of 


^  Harvey  y.  Dougherty,  1887,  56  L.  T.  322.  And  see,  as  to  administratioQ 
action,  chap,  ix.,  Rule  64,  and  comment,  post, 

>  Hadad  v.  Bruce,  1892,  8  Times  L.  R.  409. 

'  Exception  3  is  grounded  on  Old.  XI.  r.  1  (c),  and  it  is  very  difficult  to 
believe  that  the  term  ''  relief "  in  Ord.  XI.  r.  1  (c),  has  the  widest  sense  that 
can  be  put  upon  it ;  for  if  it  has,  other  provisions  of  rule  1  are  either  needless 
or  futile.  Thus,  if  this  wide  interpretation  be  given  to  Ord.  XI.  r.  1  (c),  actions 
for  tort  can  constantly  be  brought  against  defendants  who  are  at  the  moment  in 
a  foreign  country,  since  most  Englishmen  and  many  foreigrners,  though  tem- 
porarily abroad,  are  domiciled  or  ordinarily  resident  in  England  ;  and  for  the 
same  reason  it  will  constantly  be  possible  to  maintain,  against  defendants  who 
are  abroad,  actions  on  contracts  not  broken,  nor  to  be  performed  in  England, 
and  the  restriction  under  Ord.  XI.  r.  1  (e),  on  actions  on  contract  against 
domiciled  Scotchmen  or  Irishmen,  may  often  be  of  little  effect.  It  cannot  be 
disputed  that  a  domiciled  Scotchman  may  be  ordinarily  resident  in  England. 

^  Rule  54  is  grounded  on  the  Bankruptcy  Act,  1883,  s.  6,  sub-s.  1  (d),  and, 
to  a  great  extent,  defines  the  limits  of  the  Court's  jurisdiction  in  matters  of 
blmkruptcy. 

*  See  chap,  ii.,  p.  79,  ante, 

*  See  p.  80,  note  1,  ante. 
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Court  or  an  Act  of  Parliament,  are  to  be  taken  in  their  strict 
technical  sense.^ 

A  man's  domicil  is  the  country  which  is  considered  by  law  to  be 
his  permanent  home.^  What  is  a  man's  domicil  is,  therefore,  a 
matter  of  law  to  be  determined  by  strictly  technical  rules.^  It 
may  be  either  a  domicil  of  choice  ^  or  a  domicil  of  origin ;  ^  hence, 
under  conceivable  circumstances,  it  may  happen  that  the  juris- 
diction of  the  Court  under  Exception  8,  as  under  Exception  5, 
depends  on  the  answer  to  the  question  whether  the  defendant's 
fadier  was  or  was  not  domiciled  in  England  at  the  time  of  the 
defendant's  birth.  A  man's  residence,  on  the  other  hand,  is  the 
place  or  country  where  he  in  fact  is  habitually  present.^  Where 
it  is  that  a  man  is  ordinarily  resident  is  a  matter  with  which  legal 
rules  have  nothing  to  do,  and  which  must  be  ascertained  in  the 
same  way  as  any  other  physical  fact.  A  man,  again,  may  be  domi- 
ciled in  one  country,  e.  (/.,  France,  and  may  be  ordinarily  resident 
in  another,  e,  (/.,  England.  No  man  can  be  domiciled  in  more 
countries  than  one,^  but  there  exists  at  any  rate  a  possibility  of  a 
person  having  an  ordinary  residence  in  at  least  two  countries. 
This  would  be  so  if  a  man  .were,  as  a  regular  habit,  to  pass  half 
of  every  year  in  England  and  half  in  France.®  "  Ordinary  resi- 
dence ''  means  something  more  than  mere  temporary  presence  in 
England,  though  exactly  what  amount  of  presence  in  England 
amounts  to  ^^  ordinary  residence  "  is  a  matter  which  scarcely  ad- 
mits of  exact  definition.^ 

*  Ex  parte  Cunmngham,  1884,  13  Q.  B.  D.  (C.  A.)  418  ;  In  re  Hecquard^ 
1889,  24  Q.  B.  D.  (C.  A.)  71. 

*  See  definition  of  «  domicil,"  pp.  65,  69,  79,  ante. 

*  See  Rules  1-18,  pp.  79-138,  ante. 

*  See  p.  104,  ante, 

*  See  p.  101,  ante. 

*  See  chap,  ii.,  p.  80,  note  1,  ante. 
'  See  Rule  3,  p.  95,  ante. 

*  Stein  re  Narris,  1888,  4  Times  L.  R.  452 ;  Ex  parte  Hecquard,  1889,  24 
Q.  B.  D.  (C.  A.)  71.  Compare  R.  S.  C,  1883,  Ord.  XI.  r.  1  (c),  (d),  and 
(e),  and  Bankruptcy  Act,  1883,  s.  6,  sub-s.  1  (d).  Modem  legislation  exhib- 
its a  tendency  to  base  jurisdiction  on  domicil  or  ordinary  residence.  See  Ex 
parte  Cvnnmgham,  1884,  13  Q.  B.  D.  (C.  A.)  418 ;  Ex  parte  Bame,  1886,  16 
Q.  B.  D.  (C.  A.)  622. 

*  Compare  Ex  parte  Gutierrez,  1879, 11  Ch.  D.  (C.  A.)  298;  Ex  parte  Heo- 
quofdy  1889,  24  Q.  B.  D.  (C.  A.)  71. 
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ninstrations. 

1.  Ty  a  testator,  dies  domiciled  in  Ireland.  JT,  7^8  executor,  is 
domiciled  in  England,  but  is  residing  in  Ireland.  J.,  a  legatee, 
brings  an  action  against  JT  for  the  improper  investment  of  money 
received  under  T's  will.     The  Court  has  jurisdiction  (?).^ 

2.  A  brings  an  action  against  X  for  the  rectification  of  a  con- 
tract made  between  JT  and  A.  X  is  domiciled  in  England,  but 
is  in  France.     The  Court  has  jurisdiction. 

8.  X,  an  Englishman,  domiciled  or  ordinarily  resident  in  Eng- 
land, makes  a  promise  of  marriage  to  ^,  a  Greek  woman,  bom  in 
Syria,  ^goes  abroad.  A  brings  an  action  for  breach  of  prom- 
ise of  marriage.     Whether  the  Court  has  jurisdiction  ?^ 

4.  X  is  domiciled  in  England.  X  enters  into  a  contract  with 
^,  to  be  performed  in  France.  A  brings  an  action  against  X  for 
breach  of  contract.     The  Court  (semble)  has  jurisdiction.^ 

5.  X^  domiciled  or  ordinarily  resident  in  England,  assaults  A  in 
France.  A  brings  an  action  for  the  assault.  Whether  the  Court 
has  jurisdiction  ? 

Exception  4.^ — The  Coort  has  jurisdiotion  whenever  the  action  is  for  the  ex&- 

1  See  Haroey  v.  Dougherty,  1887,  56  L.  T.  322. 

>  Hadad  v.  Bruce,  1892,  8  Times  L.  R.  409.  If  this  case  is  rightly  decided, 
the  Court  certainly  can  allow  the  service  of  a  writ,  t.  e.,  has  jurisdiction.  The 
service  was  allowed  hy  the  Divisional  Court,  not  on  the  ground  that  the  con- 
tract was  to  be  performed  in  England,  t.  c,  came  within  Ord.  XL  r.  1  (e)  (Ex- 
ception o),  but  on  the  ground  that  it  came  within  Ord.  XI.  r.  1  (c)  (Exception 
3).  And  on  this  very  ground  it  was  laid  down  that  the  judge  could  not  inquire 
into  the  existence  of  primd  facie  evidence  of  a  cause  of  action.  *<  There  was, 
"however,  the  alternative  case  of  a  defendant  domiciled  or  resident  within  the 
**  jurisdiction  [t.  e.,  in  England],  and  he  thought  the  judge  in  such  a  case  was 
*^  not  warranted  in  inquiring  into  the  cause  of  action.  There  was,  it  appeared, 
**a,  claim  which  could  be  maintained  in  the  Courts  of  this  country  against  a 
*'  person  ordinarily  resident  in  this  country  ;  and  on  the  plaintiff  stating  that 
**  she  had  a  cause  of  action  against  such  a  person,  she  was  entitled,  without 
« more,  to  have  a  writ  of  summons  for  service  upon  him  out  of  the  juriadio- 
<<  tion  "  (t.  e.,  out  of  England).     Ihid.,  p.  410,  per  Cave,  J. 

'  Compare  Jones  v.  Scottish  Insurance  Co.  1886,  17  Q.  B.  D.  421.  In  that 
case  the  action  could  not  be  maintained,  but  the  reason  was  that  the  defendant 
was  held  by  the  Court  not  to  be  ordinarily  resident  or  domiciled  in  England. 
See  as  to  domicil  of  companies.  Rule  19,  p.  154,  ante, 

^  Ord.  XI.  r.  1  (d).  The  part  of  the  Order  which  refers  to  an  administra- 
tion action  is  omitted.  This  omitted  part  gives  the  Court  jurisdiction  where 
the  defendant  is  out  of  England,  whenever  **  the  action  is  for  the  administra- 
**  tion  of  the  personal  estate  of  any  deceased  person  who  at  the  time  ckf  his 
«<  death  was  domiciled  within  the  jurisdiction  "  (i.  e.,  in  England). 
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eation  (as  to  property  sitnate  in  England)  ^  of  the  trusts  of  any  written 
mstmment  of  which  the  person  to  be  served  with  a  writ  (defendant)  is  a 
tmstee,  which  oaght  to  be  executed  according  to  the  law  of  England. 

Conunent 

1.  The  property  to  which  the  trust  to  be  executed  applies  must 
be  ^^  property  which  is  actually  situate  [in  England],^  and  not 
^  simply  property  which  ought  to  be,  or  if  the  trusts  were  duly 
**  executed  would  be,  so  situate."  * 

2.  The  property  must  be  situate  in  England  at  the  time  when 
an  application  is  made  to  the  Court  for  leave  to  serve  a  writ  on 
the  defendant  out  of  England. 

Referring  to  Ord.  XI.  r.  1  (d),  on  which  Exception  4  is 
grounded,  Stirling,  J.,  has  said:  ^'The  rule  does  not  in  terms 
define  the  period  at  which  the  property  is  to  be  situate  [in  Eng- 
land], but,  seeing  that  the  rule  relates  to  service,  and  that  the 
**  language  with  which  I  am  dealing  imposes  a  condition  on  the 
^^  fulfilment  of  which  the  propriety  of  the  service  depends,  I  think 
**  the  period  to  be  regarded  must  be  when  leave  to  efiEect  service  is 
**  given."  * 

3.  The  trust  must  be  one  which  ought  to  be  executed  according 
to  the  law  of  England. 

^  As  to  the  extent  to  which  equitable  interests  in  foreign  property  can  exist, 
see  Lemn,  Law  of  Trvats,  8th  ed.,  pp.  48-^50. 

'  "  Situate  '*  means  locally  situate,  and  the  local  situation  of  personal  prop- 
erty must,  it  is  conoeiyed,  be  in  the  main  decided  in  accordance  with  the  rules 
for  fixing  the  situation  of  personal  property  for  the  purpose  of  testamentary 
jurisdiction.  (See  chap,  ix.,  comment  on  Rule  62,  post.)  Thus  a  debt,  it  is 
submitted,  is  situate  in  the  country  where  the  debtor  resides.  But  some  of  the 
niceties  as  to  the  local  situation  of  personal  property  which  originate  in  the 
practice  of  the  Ecclesiastical  Courts  in  regard  to  the  grant  of  administration 
will  not,  it  is  submitted,  be  applied  for  determining  the  situation  of  property 
as  regards  the  execution  of  a  trust. 

«  Winigr  v.  Winter,  [1894]  1  Ch.  421,  423,  judgment  of  StirUng,  J. 

«  WirUer  y.  Winter,  [1894]  1  Ch.  421, 423,  judgment  of  Stirling,  J.,  who  adds, 
however :  **  Though,  if  property  were  found  [in  England]  when  service  was 
**  actually  effected,  or,  at  the  latest,  when  such  an  application  as  the  present  is 
**  made  [t.  «.,  an  application  to  set  aside  the  order  giving  the  plaintilf  liberty  to 
''issue  the  writ  for  service  out  of  the  jurisdiction],  the  Court  may  possibly  take 
"  that  circumstance  into  consideration."  (Ibid,)  In  other  words,  the  Court 
may  possibly  hold  that  it  has  jurisdiction  over  the  defendant  if  property  has 
oome  into  England  at  a  later  period  in  the  proceedings  than  the  moment  when 
leave  to  effect  service  was  given,  but  before  application  was  made  to  set  aside 
the  writ 
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8.  JT,  a  merchant  at  New  York,  contracts  to  supply  goods  to  A^ 
a  merchant  in  London,  on  certain  terms.  On  arrival  of  goods  in 
London  they  are  defective  and  not  in  accordance  with  contract. 
The  defects  are  not  due  to  the  voyage.  A  brings  an  action 
against  JT  for  breach  of  contract.     The  Court  has  jurisdiction.^ 

4.  A  leases  land  in  Middlesex  to  X  and  brings  an  action  against 
X  for  the  rent.     The  Court  has  jurisdiction.^ 

6.  JT,  a  French  citizen  residing  in  France,  buys  goods  in  Lon- 
don from  A,  who  brings  an  action  for  the  price  of  the  goods. 
The  Court  has  jurisdiction.^ 

6.  X,  a  timber  merchant  residing  in  Sweden,  contracts  with  A^ 
in  Sweden,  to  sell  and  deliver  goods  in  England  to  A,  the  goods 
to  be  at  the  risk  of  X  until  delivered  to  ^.  A  brings  action 
against  X  for  non-delivery.     The  Court  has  jurisdiction.^ 

1.  X  i&  Co.^  an  Indian  firm,  make  a  contract  with  A  at  Bom- 
bay to  work  certain  mines  in  India  as  a  joint  adventure,  in  which 
X&  Co.  are  to  find  the  capital,  A  to  acquire  the  mining  rights, 
and  each  partner  to  take  one  half  of  the  profits.  X  &  Co.  after- 
wards go  into  liquidation  in  India,  and  their  property  is  vested  in 
Y^  a  trustee  residing  at  Bombay.  Yy  through  an  agent  in  Eng- 
land, enters  there  into  a  contract  for  the  sale  of  the  mining  rights 
to  a  purchaser  without  mention  of  ^'s  rights.  A  brings  an  action 
against  X  &  Co.  and  jT,  claiming  a  declaration  that  under  the 
original  agreement  he  is  entitled  to  half  the  profits  of  the  mining 
adventure,  etc.,  and  an  injunction  to  restrain  X  &  Co.  and  Y 
from  carrying  agreement  with  purchaser  in  England  into  effect. 
The  Court  has  jurisdiction.^ 

^  Barrow  v.  Myers,  1888,  52  J.  P.  345  ;  4  Times  L.  R.  441.  Semble,  im 
gronnd  that  breach  was  oontinaing,  but  sarely  non-deliyery  in  England  of 
goods  according  to  sample  is  distinctly  a  breach  in  England.  Compare  Gray 
V.  Prm  Association,  1887,  22  L.  R.  Ir.  (C.  A.)  1. 

*  See  Agnew  v.  Usher,  1884,  14  Q.  B.  D.  78.  In  the  particular  case  there 
was  a  want  of  jurisdiction  because  X  was  domiciled  in  Scotland,  and  came, 
therefore,  within  the  proviso.  Semble,  otherwise  there  would  have  been  juris- 
diction. 

'  See  HewUson  ▼.  Fabre,  1888,  21  Q.  B.  D.  6.  Semble,  that  in  this  case  the 
error  committed  by  the  plaintiff  was  service  of  a  writ  instead  of  notice,  but 
that  the  Court  had  jurisdiction. 

*  Aliter  if  the  gfoods  were  to  be  delivered  to  ^1  in  Sweden.  Compare  Wancbe 
V.  Wingreen,  1889,  58  L.  J.  Q.  B.  D.  519.  See  also,  Harris  v.  Fleming,  1879, 
13  Ch.  D.  208. 

'  The  ground  is,  that  the  later  contract  made  in  England  constitutes  a  breach 
in  England  of  the  contract  made  with  the  plaintiff  abroad.  Compare  Harris 
V.  Fleming,  1879,  13  Ch.  D.  208,  which,  though  decided  under  the  Rules  of 
1875,  seems,  as  far  as  concerns  the  point  given  in  the  illustration,  applicable 
to  the  Rules  of  Court,  1883. 
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8.  A,  a  manufacturer  in  Lancashire,  supplies  machinery  to  X, 
an  Italian  living  in  Italy.  The  contract  for  the  supply  of  the 
machinery  is  made  in  England,  and  payment  is  to  take  place  in 
England.  The  machinery  is  not  paid  for.  A  brings  an  action 
against  JT,  who  is  in  Italy,  for  the  price.  Semble,  the  Court  has 
jurisdiction.^ 

9.  X  contracts  in  England  with  A  for  the  delivery  at  New 
York  of  cotton  lying  at  Bombay.  The  cotton  is  not  delivered. 
A  brings  an  action  against  X.     The  Court  has  no  jurisdiction.^ 

10.  JT  contracts  in  India  with  A  to  deliver  cotton  of  a  certain 
quality  to  A  m  Scotland.  The  cotton  is  not  delivered.  The  non- 
delivery of  the  cotton,  which  A  could  have  used  in  his  manufac- 
tory in  England,  or  could  have  sold  in  England  in  performance 
of  a  contract  with  iV,  causes  A  damage  in  England.  A  brings 
an  action  against  X  for  non-delivery.  The  Court  has  no  jurisdic- 
tion.® 

11.  A  agrees  at  Paris  with  JT,  a  French  wine  merchant  residing 
in  France,  to  act  for  X  as  commission  agent  in  England.  A 
returns  to  England.  X^  being  dissatisfied  with  A^  writes  and 
posts  a  letter  in  France  wrongfully  dismissing  A.  A  brings  an 
action  against  X  for  wrongful  dismissal.  Semble,  the  Court  has 
no  jurisdiction.^ 

12.  A^  in  England,  sells  goods  to  X,  residing  in  France.  It  is 
part  of  the  terms  of  the  contract  that  the  goods  shall  be  paid  for 
at  Paris.  X  does  not  pay.  A  brings  an  action  for  the  price. 
The  Court  has  no  jurisdiction.^ 

13.  A  brings  an  action  against  X  for  non-payment  of  rent  due 
under  a  lease  of  land  in  England.  X  is  domiciled  or  ordinarily 
resident  in  Scotland.     The  Court  has  no  jurisdiction.^ 

14.  A  is  the  outgoing  tenant  of  a  farm  in  Yorkshire.  He 
brings  an  action  against  X^  his  landlord,  who  is  ordinarily  resi- 

^  But  oonf.  Dohsan  ▼.  FesH,  [1891]  2  Q.  B.  (C.  A.)  92. 

'  The  oontmct,  though  made  in  England,  was  not  to  be  performed  in  England, 
and  no  breach  took  place  in  England.  The  Court  would  have  had  jurisdiction 
under  R.  S.  C.  1875,  Ord.  XI.  r.  1. 

•  Compare  Shearman  y.  Findlay,  1883,  32  W.  R.  122. 

«  HamUtan  y.  Barr,  1886, 18  L.  R.  Ir.  (C.  A.)  297.  The  decisicm  rests  on 
the  ground  that  the  dismissal,  t.  e.,  the  breach  of  contract,  took  place  in  the 
country  where  the  letter  was  posted.    Bnt  whether  this  is  so  ? 

•  See  Thonuu  y.  Duchess  of  HamUtan,  1886, 17  Q.  B.  D.  (C.  A.)  592.  But 
note  that  actions  which  do  not  come  within  Exception  5  might  perhaps  come 
under  Exception  3,  on  account  of  the  residence  or  domicil  of  the  defendant. 
See  also,  Moritz  y.  Stephan,  1888,  W.  N.  147. 

•  Agnew  y.  Usher,  1884, 14  Q.  B.  D.  78. 
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dent  in  Scotland,  to  recover  compensation  for  tenant  right,  accord- 
ing to  the  custom  of  the  country.  The  Court  has  no  jurisdic- 
tion.^ 

15.  A  brings  an  action  against  X  for  breach  of  a  contract 
to  deliver  goods  to  ^  in  London.  JT  is  a  Scotchman,  who  more 
often  than  not  resides  in  England,  but  ^*s  domicil  of  origin  is 
Scotch  and  he  has  never  lost  his  Scotch  domiciL  The  Court  has 
no  jurisdiction.^ 

16.  A  brings  an  action  against  X  &  Co,  for  breach  of  contract 
X  &  Go.  have  registered  office  in  Scotland,  but  also  carry  on 
business  in  England.     The  Court  has  no  jurisdiction.^ 

17.  X  is  an  Englishman  whose  domicil  is  English,  but  who 
ordinarily  resides  in  Scotland.  A  brings  an  action  against  X 
for  a  debt  incurred  and  payable  in  England.  The  Court  has  no 
jurisdiction.^ 

18.  X  is  an  Englishwoman,  married  to  a  Scotchman,  who  is 
domiciled  and  habitually  lives  in  Scotland.  X  is  separated  from 
her  husband  and  is  settled  in  England,  but  is  in  France.  A 
brings  an  action  against  X  for  a  debt  incurred  and  payable  in 
London.     The  Court  has  (semble)  no  jurisdiction.^ 

1  But  has  jurisdiction  under  Exception  2.  Kaye  v.  Sutherland^  1887, 20  Q. 
B.  D.  147. 

*  Whether  the  Court  has  jurisdiction  under  Exception  3  ?  See  Lenders  y. 
Anderson,  1883, 12  Q.  B.  D.  50. 

^  See  Watkins  ▼.  ScoUish  Imperial  Co,  1889,  23  Q.  B.  D.  285 ;  and  compare 
R.  S.  C.  1883,  Ord.  IX.  r.  8,  and  Companies  Act,  1862  (25  &  26  Vict  cap.  89), 
s.  62. 

"  Undoubtedly  there  is  hardship  in  making  the  plaintiff  sue  in  the  Scotch 
**  Courts,  but  there  is  an  insurmountable  difficulty  in  the  way  of  her  suing  in 
**  England.  The  defendants  are  a  corporation  carrying  on  business  both  in 
"  Scotland  and  England,  but  their  registered  office  is  in  Scotland,  and  they  are 
^  ordinarily  resident  in  that  country.  We  are  bound  by  the  language  of  the 
"  Rules,  and  their  clear  meaning  is  that  Scotchmen  and  Irishmen  cannot  be 
"  sued  in  England,  if  they  are  domiciled  or  ordinarily  resident  in  Scotland  or 
*<  Ireland ;  and  the  effect  of  s.  62  of  the  Companies  Act,  1862,  which  pro- 
'*  vides  for  service  upon  companies  generally,  and  which  is  expressly  preserved 
"  by  Ord.  IX.  r.  8,  makes  the  principle  of  these  Rules  applicable  to  Scotch 
''  and  Irish  corporations."    23  Q.  B.  D.,  p.  286,  judgment  of  Maihew,  J. 

Contrast  the  position  of  a  foreign  company  which  is  not  a  Scotch  or  an  Irish 
company.  Haggin  y.  The  Compteire  d^Escompte  de  PariSy  1889,  23  Q.  B.  D. 
(C.  A.)  519. 

*  Whether  the  Court  has  jurisdiction  under  Exception  3  ?  See  pp.  244  and 
246,  note  2,  ante. 

*  Ibid.    It  is  clear  that  X  is  domiciled  in  Scotland.    See  Ddphin  y. 
1859,  7  H.  L.  C.  390,  and  Rule  9,  Sub-Rule  2,  p.  127,  anU. 
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Exception  6.^ — The  Court  has  jarisdiction  whenever  any  injunction  is  sought 
as  to  anything  to  be  done  in  England,  or  any  nuisance  in  England  is 
sought  to  be  prevented  or  removed,  whether  damages  are  or  are  not 
sought  in  respect  thereof. 

Comment 

The  injanction  sought  for  should  have  reference  to  something 
to  be  done  in  England,  or  to  a  nuisance  in  England.^ 


ninstrations. 

1.  JT,  resident  in  Dublin,  sends  cards  to  .^  in  London,  through 
the  post-office  and  otherwise,  containing  libellous  and  defamatory 
matter.  A  brings  an  action  claiming  an  injunction  to  restrain  X 
from  sending  such  post-cards,  and  also  claiming  damages.  The 
Court  has  jurisdiction.^ 

^.  X  &'  Co.  carry  on  business  in  Scotland,  having  a  registered 
office  in  Glasgow.  X  &  Co.  at  Manchester  infringe  ^'s  trade- 
mark. A  brings  an  action  to  restrain  infringement.  The  Court 
has  jurisdiction.^ 

8.  A  is  the  patentee  of  a  particular  kind  of  watch-case.  X^  in 
Glasgow,  sells  watch-cases  of  the  patented  kind  in  Scotland,  and 
also  in  England,  and  particularly  in  Liverpool  and  in  Manches- 
ter. X^  also,  in  answer  to  applications  by  customers  in  England, 
sends  the  patented  watch-cases  to  England  in  return  for  payment 
in  Scotland.  A  brings  an  action  against  X  for  infringement  of 
patent,  and  to  obtain  injunction  against  infringement  of  patent 
by  X  in  England.     The  Court  has  jurisdiction.^ 

4.  X  resides  in  Scotland,  and  there  contracts  with  A  &  Co.^ 
an  English  company,  to  perform  certain  services  in  the  Transvaal 
at  a  salary.  He  goes  to  the  Transvaal,  but  returns  thence  before 
he  has  fully  performed  his  contract.  A  &  Co.  refuse  to  pay  X 
part  of  salary  which  he  claims.  X  threatens  a  petition  for  the 
winding  up  of  ^  c6  Co.  A  &  Co.  bring  an  action  against  X^ 
claiming  (1)  rescission  of  contract,  (2)  return  of  moneys  paid, 

»  Ord.  XI.  r.  1  (f). 

*  Compare  InreDe  Penny,  [1891]  2  Ch.  63. 

>  Toeder  v.  HawkxM,  1885, 15  Q.  B.  D.  650  ;  (C.  A.)  680. 

«  In  re  Buriand's  Trade-markj  1889,  41  Ch.  D.  542.  Compare  MarshaU  y. 
MarshaU,  1888,  38  Ch.  D.  (C.  A.)  330. 

ft  Speckhart  v.  CampbeU,  1884,  W.  N.  24.  Compare  In  re  BurlantTe  Trade- 
marky  1889, 41  Ch.  D.  542,  and  Kinahan  y.  Kinahan,  1890,  45  Ch.  D.  78. 
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(8)  injunction  to  restrain  X  from  presenting  petition.     The 
Court  has  jurisdiction.^ 

Exception  7.' — Whenever  any  person  out  of  England  is  a  neoessary  or  proper 
party  to  an  action  properly  brought  against  some  other  person  duly  served 
with  a  writ  in  England,  the  Court  has  jurisdiction  to  entertain  an  action 
against  such  first  mentioned  person  as  a  co-defendant  in  the  action. 

Comment 

It  may  be  necessary  or  proper  that  a  plaintiff,  A^  should  make 
not  only  one  person,  ^,  but  also  some  other  person,  Yj  defendant 
in  an  action.  This  is  so,  for  example,  where  X^  and  l^are  joint 
debtors,  or  where  A  has  a  claim,  alternatively,  either  against  X  or 
IT.  Under  these  circumstances,  one  of  the  defendants,  ^,  may 
be  in  England  and  be  duly  served  with  a  writ,  whilst  the  other 
defendant,  1^  may  be  out  of  England,  so  that  it  is  impossible  to 
effect  service  on  him  in  England.  This  is  the  state  of  things  to 
which  Exception  7  applies. 

In  order  that  under  these  circumstances  the  Court  may  have 
jurisdiction  within  Exception  7,  three  conditions  must  be  ful- 
filled :  — 

First.  There  must  be  an  action  properly  brought  against 
X,  the  original  defendant.  By  ^^  properly  brought "  is  meant  that 
it  is  brought  against  ^  as  a  principal  or  substantial  defendant. 
He  must  not  be,  that  is  to  say,  a  person  against  whom  the  action 
is  brought  for  the  sake  of  giving  the  Court  jurisdiction  over  his 
caKlefendant,  Y.^ 

I  Lisbon  Berlyn  Gold  Fidda  v.  HeddU,  1885,  52  L.  T.  796.  Semble,  that  the 
claim  for  an  injunction  gets  rid  of  the  exception  as  to  Scotland.  See  In  re 
De  Penny,  [1891]  2  Ch.  63. 

'  Compare  the  language  of  Ord.  XI.  r.  1  (g). 

'  See  especially,  Yorkshire  Tannery  v.  EglinUm  Co,  1884,  54  L.  J.  Ch.  81. 
*^1  think,"  says  Pearson^  J.,  **that  if  I  had  such  an  application  [t.  e,,  an  ap- 
*'  plication  to  allow,  under  Ord.  XI.  r.  1  (g),  service  of  a  writ  on  a  defend- 
'<ant  in  Scotland]  before  me,  I  should  require  it  to  be  shown  that  the  per- 
**Bon  .  .  .  served  within  the  jurisdiction  [u  e.,  the  original  defendant,  JC]  was 
**  either  the  principal  defendant,  or  at  least  as  much  a  substantial  defendant 
"  as  the  person  sought  to  be  served  out  of  the  jurisdiction.  I  cannot  think 
"that  it  is  the  intention  of  this  Rule  of  Court  [t.  «.,  Ord.  XI.  r.  1]  to  bring 
"  into  this  country  an  action  which  was  properly  a  Scotch  action,  simply  be- 
"  cause  some  person  who  had  some  trifling  interest  in  the  matters  in  dispute, 
**  and  who  was  not  a  principal  defendant,  was  made  a  defendant  and  was  resi- 
'Ment  here.  I  think  that  the  Order  means  that  where  there  is  a  proper  £ng- 
"lish  action,  in  which  the  party  substantially  sued  is  resident  here,  and  in 
^  which  some  other  party  [7]  who  is  out  of  the  jurisdiction  is  sued  in  respect 
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The  original  action  may  be  an  action  for  a  tort.^ 

Secondly.  X  must  be  duly  served  with  the  writ  in  England. 

It  would  appear  to  follow  that  Exception  7  has  no  application 
either  where  all  the  defendants,  or  none  of  the  defendants,  in  an 
action,  are  in  England.  It  is  applicable,  in  other  words,  only 
where  one  at  least  of  the  defendants  is  in  England  and  one  at 
least  of  the  defendants  is  not  in  England.^  Hence,  where  Ex- 
ception 7  applies,  the  Court  may  have  jurisdiction  to  entertain  an 
action  against  a  person  over  whom,  if  the  actiou  had  been  brought 
against  him  alone,  the  Court  would  have  had  no  jurisdiction.^ 

Thirdly.  Y^  who  is  out  of  England,  must  be  either  a  necessary 
or  proper  party  to  the  action. 

The  question  whether  J^is  a  proper  party  to  an  action  against 
X depends  on  this:  Supposing  both  Xand  I^had  been  in  Eng- 
land, would  they  both  have  been  proper  parties  to  the  action?  If 
they  would,  and  only  one  of  them,  ^,  is  in  this  country,  then, 
under  our  Exception,  the  Court  has  jurisdiction  to  entertain  an 
action  against  the  other,  Y^  just  as  if  he  had  been  in  this  coun- 
try.* 

^*  If  a  person  is  mixed  up  in  a  transaction  carried  out  in  this 
**  country  by  English  subjects,  I  see  no  reason  why  he  should  not 
^  be  dealt  with,  for  the  purpose  of  service  of  process,  as  if  he  was 
*^  amenable  to  the  jurisdiction  of  the  Courts  here.     If  he  does  not 

''of  some  trifliDg  claim,  then  that  person  [F]  may  be  served  out  of  the  jaris- 
«  diction."    i6itf.,  p.  83. 

In  order  to  appreciate  the  bearing  of  Mr.  Justice  Pearson's  language,  it  must 
be  remembered  that  the  question  actually  before  the  Court  is  the  technical 
question  whether  leave  should  be  granted  to  serve  a  writ  out  of  England  under 
Ord.  XL  r.  1  (g)  ;  that  this,  however,  involves  a  question  of  jurisdiction,  and 
that  Exception  7  is  based  on  Ord.  XI.  r.  1  (g).  There  does  not,  it  must  be 
added,  appear  to  be  authority  for  the  suggestion  that  the  interest  of  y  in  the 
matters  in  dispute  need  be  trifling.  See  also,  Witted  v.  Gcdbraith,  [1893]  1  Q. 
B.  (C.  A.)  677. 

^  Croft  V.  King,  [1893]  1  Q.  B.  419  ;  WiUiams  v.  Cartwright,  [1895]  1  Q.  B. 
(C.  A.)  142. 

'  Whether  it  may  apply  where  both  defendants  are  out  of  England,  but  one 
of  them,  X,  is  served  with  a  writ  out  of  England  under  some  other  clause 
of  Ord.  XI.,  €.  g.,  under  clause  (c)  (Exception  3),  as  a  person  domiciled  in 
England  ?  The  words  of  Ord.  XI.  r.  1  (g)  seem  to  show  that  this  question 
must  be  answered  in  the  negative,  for  in  the  supposed  case  the  original  defend- 
ant, X,  is  not  served  within  the  jurisdiction ;  but  see  Harvey  v.  Dougherty, 
1887,  56  L.  T.  322,  where  a  contrary  opinion  seems  to  be  expressed  or  implied. 

»  WiUiam  v.  Cartwright,  [1895]  1  Q.  B.  (C.  A.)  142,  146,  judgment  of 
E$her,  M.  R. ;  and  p.  148,  judgment  of  Rigby,  L.  J. 

«  See  Massey  v.  Heynes,  1888,  21  Q.  B.  D.  (C.  A.)  330,  338,  judgment  of 
Eiher^  M.  R. 
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*'  choose  to  submit  to  the  jurisdiction  he  must  take  his  chances,  and 
^^  no  remedy  will  be  effective  against  him  unless  he  has  property 
^'  in  this  country.  I  see  no  particular  hardship  in  saying  that  he 
^'  must  come  to  the  Courts  of  this  country  if  he  wishes  to  defend 
"himself."! 

Exception  7  applies  to  a  defendant  domiciled  or  ordinarily  resi- 
dent in  Scotland^  or  Ireland. 

Dlustratlons. 

1.  X,  on  instructions  from  Y^  enters,  as  agent  for  Y^  into  a 
contract  with  A.  The  contract  is  made  in  London,  and  is  to  be 
performed  out  of  England.  Y  repudiates  the  contract.  A  brings 
an  action  against  X^  who  is  in  England,  for  breach  of  warranty 
that  X  was  authorised  to  contract  for  Y^  who  is  in  Austria,  and 
has  an  alternative  claim  against  l^if  ^was  authorised  to  contract 
for  him.  The  Court  has  jurisdiction  to  entertain  an  action 
against  l^as  co-defendant  with  X? 

2.  A  brings  an  action  against  X  and  Yiov  breach  of  agreement 
to  convey  to  A  their  respective  shares  in  partnership  formerly 
carried  on  by  A^  Xy  and  Y.  X  is  served  with  a  writ  in  England, 
l^is  in  the  United  States.  Y\&  2l  necessary  or  proper  party  to 
the  action.     The  Court  has  jurisdiction.^ 

Z,  A  &  Co.^  an  American  company,  own  a  patent  for  barbed 
wire.  Y^  carrying  on  business  in  Ireland,  buys  from  iV,  in 
America,  wire  which  is  an  infringement  oi  A  &  Co.^b  patent.     X 

1  21  Q.  B.  D^  p.  334,  judgment  of  WiUs,  J. 

«  See  the  Washburn  j-c.  Co.  v.  The  Cunard  Co,  (r  Parks,  1889,  6  Times  L. 
R.  592,  jadgment  of  Stirlmgy  J. ;  Massey  v.  Heynes,  1888,  21  Q.  B.  D.  (C.  A.) 
330,  with  which  contrast  language  of  Grove,  J.,  and  Huddleston,  B.,  in  Speller  v. 
Bristol  Co.  1884, 13  Q.  B.  D.  96,  98,  99.  But  see  Harvey  ▼.  Dougherty,  1887, 
66  L.  T.  322. 

>  Massey  v.  Heynes,  1888, 21  Q.  B.  D.  (C.  A.)  330.  Note  that,  if  the  action 
had  heen  against  Y  alone,  the  Court  would  not  have  had  jurisdiction  ;  in  other 
words,  the  Court  may  have  jurisdiction  under  Ord.  XI.  r.  1  (g)  where  it 
would  not  have  jurisdiction  under  Ord.  XI.  r.  1  (e).  See  Indigo  Co.  v.  OgUvy, 
[1891]  2  Ch.  (C.  A.)  31. 

^  Lightowler  ▼.  Lightawler,  1884,  W.  N.  8.  **  The  person  whom  it  is  sought  to 
'<  serve  is  resident  out  of  the  jurisdiction  [i.  e,,  out  of  England]  ;  and  the  action, 
**  as  against  him,  is  founded  on  a  hreaoh  of  contract  hy  him  out  of  the  jurisdic- 
**  tion  [t.  «.,  out  of  England].  But  it  is  stated  that  [X],  the  other  defendant, 
"  has  been  duly  served  within  the  jurisdiction  [in  England]  ;  and,  as  this  is  a 
<<  partnership  matter,  I  think  that  [F]  is  a  necessary  or  proper  party."  Und., 
judgment  of  Butt,  J. 

Note  that  Y,  had  the  action  been  brought  against  him  alone,  could  not  have 
been  served  out  of  England. 
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<£  Cb.,  a  steamship  company,  carry  the  wire  for  I^  and  land  it 
at  Liverpool  for  trans-shipment  to  P'in  Ireland.  X  &  Co.  are 
an  English  company.  A  &  Co.  bring  an  action  against  X  &  Co. 
to  obtain  injunction  against  their  dealing  with  the  wire.  Appli- 
cation for  leave  to  add  V  and  serve  V  with  writ  and  notice  in 
Ireland.     The  Court  has  jurisdiction.^ 

4.  A  brings  an  action  of  deceit  against  ^  and  Y^  in  respect  of  a 
fraud  jointly  committed  by  them  in  London.  X  is  in  England. 
F'is  domiciled  and  resident  in  Scotland.  ^  has  been  served  with 
the  writ,  and  1^  is  a  necessary  and  proper  party  to  the  action. 
The  Court  has  jurisdiction.^ 

5.  A  brings  an  action  against  X,  residing  in  England,  and 
against  JT,  residing  in  Scotland.  Before  X  is  served  with  the 
writ,  A  applies  for  leave  to  serve  the  writ  on  1^  in  Scotland. 
The  Court  has  no  jurisdiction." 

Exception  8.^ — The  Court  has  jurisdiction  to  entertain  an  action  against  any 
two  or  more  persons  being  liable  as  co-partners,  and  carrying  on  business 
in  England,  when  sued  in  the  name  of  the  firm  (if  any)  of  which  such 
penona  were  oo-partners  at  the  time  of  the  accruing  of  the  cause  of  action. 

Comment 

This  Exception  is  grounded  on  Order  XL VIII A^  rule  1.^ 
The  Order  appears  indeed  at  first  sight  to  do  little  more  than 
allow  and  regulate  ^^  actions  by  and  against  firms  and  persons 
carrying  on  business  in  names  other  than  their  own,"  and  not  to 
touch  the  extent  of  the  Court's  jurisdiction.  But  Order  XLVIILl, 
rule  1,  has  in  reality  a  wider  effect,  at  any  rate  as  regards 
actions  against  partnerships,  than  this,  and  in  such  actions  may 
extend  the  jurisdiction  of  the  Court  over  defendants  who  are 

^  Washhwn  ^e.  Co.  y.  Cunard  Co.  fr  Parkes,  1889,  5  Times  L.  R.  592. 

«  Wmiam  V.  Cartwright,  [1895]  1  Q.  B.  (C.  A.)  142. 

^  See  The  Yorkshire  Tannery  v.  Eglintan  Co.  1884,  54  L.  J.  Ch.  81. 

*  R  8.  C.  June,  1891,  Ord.  XLVTIIil,  rr.  1,  3  ;  Worcester  ^c.  Banking  Co, 
T.  Firbank,  [1894]  1  Q.  B.  (C.  A.)  784.  Compare  GrarU  v.  Anderson,  [1892]  1 
Q.  B.  (C.  A.)  108  ;  RusseU  ▼.  Cambefort,  1889,  23  Q.  B.  D.  (C.  A.)  526,  which, 
however,  was  decided  under  repealed  Ord.  IX.  r.  6. 

'  **  Any  two  or  more  persons  claiming  or  being  liable  as  co-partners,  and  car- 
**  rying  on  business  within  the  jurisdiction,  may  sue  or  be  sued  in  the  name  of 
''the  respective  firms,  if  any,  of  which  such  persons  were  co-partners  at  the 
**  time  of  the  accruing  of  the  cause  of  action  ;  and  any  party  to  an  action  may 
«in  such  case  apply  by  summons  to  a  judge  for  a  statement  of  the  names  and 
**  addresses  of  the  persons  who  were,  at  the  time  of  the  accruing  of  the  cause 
"of  action,  co-partners  in  any  such  firm,  to  be  furnished  in  such  manner,  and 
**  yerified  on  oath  or  otherwise,  as  the  judge  may  direct.*'  Ord.  XLYIII  A,  r.  1. 
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absent  from  England.  For  the  Order  provides,  in  actions  against 
a  firm  carrying  on  business  in  England  in  a  firm  name,  a  mode  of 
serving  the  writ  at  the  firm's  place  of  business  in  England  which 
is  applicable  whether  the  members  of  the  partnership  be  in  Eng- 
land or  not.  Hence,  in  actions  within  Order  XLYIII A^  rule  1 
(t.  e.,  Exception  8),  the  Court  has,  in  effect,  jurisdiction  to  enter- 
tain actions  against  persons  who  are  not  resident  in  England.^ 
As  to  this  Exception,  the  following  points  deserve  notice. 

(1)  Exception  8  applies  only  to  partners  carrying  on  bimness 
in  England^  and  carrying  it  on  under  a  firm  name.^ 

(2)  Exception  8  extends  to  a  firm,  all  or  any  of  whom  are 
foreigners  or  aliens.  ^^  If  the  firm  carries  on  business  [in  Eng- 
^land],  then,  whether  it  is  an  English  or  a  foreign  firm,  and 
'*  whether  it  also  carries  on  business  in  a  colony  or  abroad  or  not, 
^'  a  writ  may  be  issued  against  the  partners  in  the  firm  name  with- 
"  out  leave,  under  Order  XL VIII  -4,  r.  1,"  ®  i.  e..  Exception  8 
applies. 

(3)  Under  Exception  8,  the  jurisdiction  of  the  Court  is  not 
discretionary,  for  the  writ  may  be  served  by  the  plaintiff  in  the 
way  directed  by  the  Order  without  leave  of  the  Court.* 

(4)  Exception  8  extends  to  cases  which  may  not  fall  within 
any  of  the  foregoing  seven  Exceptions.^ 

Question.  —  Has  the  Court  jurisdiction  in  cases  not  falling 
within  Exceptions  1  to  7  (i.  e.,  not  falling  within  Order  XI.  rule 
1)  to  entertain  an  action  against  an  individual  who  is  not  in  Eng- 
land, but  who  carries  on  business  in  England  in  a  name  or  style 
other  than  his  own  name  ? 

The  reply  to  this  inquiry  depends  on  the  meaning  of  Order 

^  As  to  connection  between  rules  as  to  the  service  of  a  writ  and  the  juris- 
diction of  the  Court,  see  Heinemann  v.  Hale,  [1891]  2  Q.  B.  83,  86,  87,  judg- 
ment of  Cave,  J.,  and  pp.  234,  237,  238,  ante, 

«  See  Ord.  XLVIII  i4,  r.  1,  p.  257,  note  6,  ante, 

«  Worcester  ^.  Banking  Co,  v.  Firbanky  [1894]  1  Q.  B.  (C.  A.)  784,  788, 
judgment  of  Esher,  M.  R. ;  and  p.  790,  judgment  of  Davey,  L.  J.,  dissenting 
from  opinion  of  Coleridge,  C.  J.,  and  Wright,  J.,  in  Grant  v.  Anderson,  [1892]  1 
Q.  B.  108  ;  and  contrast  Western  National  JBank  ^c,  Co,  of  Neto  York  y.  Perez, 
[1891]  1  Q.  B.  (C.  A.)  304,  and  Indigo  Co,  v.  OgUvy,  [1891]  2  Ch.  (C.  A.)  31, 
decided  before  Ord.  XLVIII  A,t,  1,  came  into  force. 

^  Ibid,  But  the  service  must  be  effected  exactly  in  the  way  prescribed  by 
Ord.  XLVIII  .4,  r.  3. 

'  Note  that,  in  an  action  against  a  firm  in  the  firm  name,  execution  can  as 
a  rule,  as  regards  partners  who  are  not  in  England,  issue  only  against  the  prop- 
erty of  the  partnership  which  is  in  England  (Ord.  XLVIII -4,  r.  8),  and 
not  against  the  property  of  such  absent  partners  which  is  not  property  of  the 
partnership. 
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XL VIII  A,  rule  11,  which  runs  as  follows :  "  Any  person  carry- 
*^  ing  on  business  within  the  jurisdiction  in  a  name  or  style  other 
*'  than  his  own  name  may  be  sued  in  such  name  or  style,  as  if  it 
^^  were  a  firm  name ;  and,  so  far  as  the  natui^  of  the  case  will  per- 
^^  mit,  all  rules  relating  to  proceedings  against  firms  shall  apply." 
The  words  of  this  rule  may  mean  that  any  person  who  carries 
on  business  in  England  under  a  trade  name,  e.  ^.,  ^'  Wauken- 
phast,'^  may  be  sued  in  such  name  under  any  circumstances  under 
which  partners  carrying  on  business  in  England  under  a  firm 
name  may  be  sued  in  that  name ;  and,  as  it  is  now  established 
that  the  Court  can  entertain  an  action  against  partners  carrying 
on  business  in  England  under  a  firm  name,  though  the  members 
of  the  partnership  are  any  or  all  of  them  out  of  England,  and 
though  they  are  aliens  domiciled  out  of  England,  it  would  seem  to 
follow  that  the  Court  has  jurisdiction  to  entertain  an  action  against 
a  person  carrying  on  business  in  England  under  a  trade  name,  at 
any  rate  in  respect  of  matters  connected  with  such  business,^ 
even  though  he  be  an  alien  and  domiciled  out  of  England  ;  whence 
it  would  also  ensue  that  an  individual's  liability  to  have  an  action 
maintained  against  him  when  out  of  England  must,  in  cases  not 
falling  within  Exceptions  1  to  7,  depend  upon  the  answer  to  the 
inquiry  whether  he  carries  on  business  in  his  own  name,  e.  ^.,  of 
John  Smith,  or  in  a  trade  name,  e.  ^.,  of  ^^  Waukenphast."  But 
this  result  amounts  to  something  like  an  absurdity.  The  inter- 
pretation, therefore,  of  Order  XL VIII  A,  rule  11,  which  assimi- 
lates the  position  of  an  individual  carrying  on  business  in 
England  under  a  trade  name  to  that  of  partners  carrying  on  busi- 
ness in  England  under  a  firm  name,  is  apparently  unsound,  as  is 
further  shown  by  the  fact  that  the  Court  has  not,  under  Order 
XLVIII  j4,  rule  11,  jurisdiction  to  entertain  an  action  against 
an  individual  if  absent  from  England  who  is  an  alien.^  Order 
XLVIII  -4,  rule  11,  must  therefore  be  interpreted  as  intended 
only  to  enable  a  plaintiff  to  sue  a  defendant  carrying  on  business 
in  England  under  the  defendant's  trade  name  of  ^^  Waukenphast," 
instead  of  suing  him  under  his  proper  name  of  John  Smith.  If 
the  defendant  is  not  in  England,  the  jurisdiction  of  the  Court  is 
not  extended  by  the  fact  of  his  using  in  England  a  trade  name. 
**A  person  desiring  to  proceed  against  a  single  person,  if  he 
"  is  a  foreigner  or  a  Scotsman,  must  go  under  Order  XI.  [i.  c, 
"under  Exceptions  1  to  7],  and  cannot  proceed  under   Order 

1  Maciver  v.  Bums,  [18d5]  2  Ch.  (C.  A.)  630. 

*  St.  Gobain  Sft.  Co.  v.  Hayermann's  Agency,  [18d3]  2  Q.  B.  (C.  A.)  96. 
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*'  XLYIII A^  rule  11."  ^    That  is  the  substance  and  principle  of 
the  thing. 

ninstratlons. 

1.  l^and  Z  CBTry  on  business  in  London  under  the  firm  name  of 
X^  &  Co.  A  brings  an  action  against  X^  &  Co.  for  the  breach  of 
a  contract  made  hj  X  &  Co.  with  A  to  cany  goods  for  A  from 
France  to  America.  IT  and  Z  are  neither  of  them  in  England. 
The  Court  has  jurisdiction  to  entertain  the  action.^ 

2.  l^and  Z  are  residing  in  Natal.  They  carry  on  business  under 
the  firm  name  ot  X  &  Co.  both  in  Natel  and  in  England.  A 
sues  X&  Co.  upon  a  promissory  note  made  by  J^and  Z  in  Cape 
Town  and  payable  at  their  London  office,  and  A  issues  a  writ 
against  them  in  the  name  of  ^  <£  Co.  The  Court  has  jurisdic- 
tion to  entertain  the  action.^ 

1  Maciver  v.  Bums,  [1896]  2  Ch.  (C.  A.)  630,  635,  per  Lindley,  L.  J. 

There  is,  however,  some  difficulty  in  reconciling  St  Gobain  ffc.  Co.  v.  Hoy^ 
ermann's  Agency,  [1893]  2  Q  B.  (C.  A.)  96,  and  Maciver  v.  Bums,  interpreting 
Ord.  XLVIII  A,  r.  11,  with  Worcester  ^c.  Banking  Co.  v.  Ftrbank,  [1894]  1 
Q.  B.  (C.  A.)  784,  interpreting  Ord.  XLVIH  il,  r.  1. 

»  See  Worcester  i'c.  Banking  Co,  v.  Firbank,  [1894]  1  Q.  B,  (C.  A.)  784.  It 
would  apparently  have  made  no  difference  if  Y  and  Z  had  been  aliens,  e,  g.j 
Frenchmen,  carrying  on  business  both  in  France  and  in  £ngland.  Ibid.,  pp. 
787,  788,  judgment  of  Esher,  M.  R. 

•Ibid. 
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NOTE. 


THntD  Party  Procedube.  —  B.  S.  C.  Ord.  XVI.  rr.  48-55.  Where 
a  defendant  in  an  action  claims  to  be  entitled  either  to  contribution  or 
to  indemnity  against  any  person  not  a  party  to  the  action  (called  here- 
inafter a  third  party),  the  Court  may  in  its  discretion  issue  a  notice  to 
be  served  on  the  third  party,  and  thus  exercise  jurisdiction,  in  the  man- 
ner provided  by  Ord.  XVI.  rr.  48-55,  over  such  third  party.  For  the 
procedure  in  such  case,  the  object  of  which  is  to  enable  a  defendant  in 
an  action  to  establish  conveniently  his  claim  to  contribution  or  indemnity 
against  a  third  party  who  may  not  be  a  party  to  the  action,  the  reader  is 
referred  to  the  Rules  of  Court,  and  works  on  practice.  See,  as  to  nature 
of  claim,  Edison  &c.  Co,  v.  Holland,  1889,  41  Ch.  D.  (C.  A.)  28 ; 
Eden  v.  Weardcde  &c.  Co.  1887,  35  Ch.  D.  (C.  A.)  287 ;  Johnston  v. 
Salvage  Association,  1887,  19  Q.  B.  D.  (C.  A.)  458 ;  Speller  v.  Bristol 
Steam  Co.  1884,  13  Q.  B.  D.  (C.  A.)  96.  What  is  to  be  noted  as  re- 
gards the  jurisdiction  of  the  Court  is,  that  its  exercise  is  discretionary ; 
that,  within  the  limits  laid  down  by  Ord.  XVI.  rr.  48-55,  it  can  be  ex- 
ercised over  a  third  party  who  is  not  in  £ngland,  subject,  however,  to 
this  limitation,  that  it  cannot  be  exercised  in  regard  to  a  third  party 
domiciled  or  ordinarily  resident  in  Scotland  or  Ireland,  when,  if  he  were 
a  defendant,  the  Court  would  not  have  jurisdiction  over  him,  i.  e.,  in 
cases  solely  within  Exception  5.  Ord.  XI.  r.  1  (e).  ^^  The  principle  .  .  . 
*^  of  the  Swansea  Case  still  applies ;  and  the  effect  of  the  decision  in 
^'  that  case,  when  read  along  with  Ord.  XI.  r.  1  (e)  [i  e.,  Exception  5,  p. 
^^  248,  ante]j  amounts  to  this,  that,  wherever  the  action  is  founded  on  a 
^'breach  [in  England]  of  a  contract  which,  according  to  the  terms 
^*  thereof,  ought  to  be  performed  [in  England],  the  Court  may  allow  ser- 
^  vice  of  a  third  party  notice  out  [of  England],  unless  the  third  party 
*^  is  domiciled  or  ordinarily  resident  in  Scotland  or  Ireland."  Dubout 
&e.  Co.  V.  Macpherson,  1889,  23  Q.  B.  D.  340,  342,  judgment  of  ^.  X. 
Smith,  J.  Compare  Swansea  Shipping  Co.  v.  Duncan,  1876,  1  Q.  B. 
D.  (C.  A.)  644. 


AMERICAN  NOTES. 
CHAPTER  V. 

JURISDICTION  IN  ACTIONS  IN  PERSONAM, 

(Rale  45.)  Personal  aciipns  of  a  transitory  nature  may  be  brought  within 
any  jurisdiction  in  which  the  defendant  is  found.  Johnston  v.  Trade  Ins,  Co. 
132  Mass.  432  ;  Dennick  v.  R,  R.  Co,  103  U.  S.  11 ;  Nelson's  Admr,  ▼.  C,  Sf  O, 
R.  R.  (Va.)  14  S.  E.  838  ;  South  Carolina  R,  R.  Co,  y.  Nix,  68  Ga.  572  ;  FOz^ 
Simmons  y.  Guanahani  Co,  16  S.  C.  Id2.  ''The  distinction  between  transitory 
**  and  local  actions  is  this  :  If  the  cause  of  action  is  one  that  might  haye  arisen 
"  anywhere,  then  it  is  transitory ;  but  if  it  could  only  have  arisen  in  one  place, 
"  then  it  is  local."  Cooley  on  Torts,  *471,  and  oaaes  cited.  See  also,  Alger 
y.  Alger,  31  Hun,  471  ;  BetheU  y.  BdheU,  92  Ind.  318. 

It  is  essential  to  jurisdiction  in  actions  in  personam  that  the  defendant  should 
haye  been  served  with  process  within  the  territory.  Grover  ^  Baker  Machine 
Co,  y.  Raddiffe,  137  U.  S.  287 ;  HaH  y.  Sansam,  110  U.  S.  161 ;  Pana  y.  Bwder, 
107  U.  S.  529 ;  Insurance  Co.  y.  Bangs,  103  U.  S.  435  ;  Harkness  y.  Hyde,  98 
U.  S.  476  ;  Pennoyer  y.  Neff,  95  U.  S.  714  ;  Gidhrie  y.  Loujry,  84  Pa.  St.  533 ; 
SaOt  y.  Noble,  72  Pa.  St.  115 ;  Weaver  y.  Boggs,  38  Md.  255  ;  National  Bank  y. 
Pedbody,  55  Yt.  492;  45  Am.  Rep.  632  ;  McVicker  y.  Beedy,  31  Me.  314.  Or 
that  he  should  voluntarily  have  appeared.  McComdck  v.  Penn,  Cent,  R,  R, 
Co,  49  N.  Y.  303 ;  Reed  y.  ChUson,  142  N.  Y.  152,  36  N.  E.  884  ;  Gilchrist 
y.  0.  $*  0,  L,  Co,  21  W.  Va.  115  ;  55  Am.  Rep.  555  ;  Graver  ^  Baker  Machine 
Co.  y.  Raddiffe,  137  U.  S.  287  ;  Pana  v.  Bowler,  107  U.  S.  529 ;  MehUn  y. 
Ice,  56  Fed.  Rep.  12.  This  rule  is  applicable  to  an  action  m  personam  against 
a  foreign  corporation.  St,  Clair  v.  Cox,  106  U.  S.  350 ;  Rothrock  y.  DweUing' 
house  Ins,  Co,  (Mass.)  37  N.  E.  206.  But  personal  service  is  unnecessary  if 
the  defendant  is  domiciled  in  the  State  (105  Mass.  504)  ;  or  if  the  action  is 
substantially  in  rem.  Hurling  v.  Kaw  VaUey  Railway,  130  U.  S.  559  ;  Hart  y. 
Sansom,  110  U.  S.  151 ;  Applegate  v.  Lexington,  Sfv,  Mining  Co.  117  U.  S.  255  ; 
Pennoyer  v.  Neff,  95  U.  S.  714 ;  Fdch  v.  Hooper,  119  Mass.  52  ;  Short  v.  Cald- 
wdl,  155  Mass.  57  ;  Bleidom  y.  Pilot,  ^c,  Co,  (Tenn.)  15  S.  W.  737  ;  Ware  v. 
Eastern  (Minn.),  48  N.  W.  775 ;  C,  ^  A.  Bridge  Co,  v.  A,  A.  P,  fr  P-  Co,  46 
Fed.  Rep.  584.  See  Thompson  y.  Cowdl,  148  Mass.  552 ;  Macomber  v.  Jaffray, 
4  Gray,  82.  See,  further,  as  to  jurisdiction,  American  Notes  to  chaps.  viL 
and  xvi 


CHAPTER  VL 
ADMIRALTY  JURISDICTION  IN  REM} 

Rule  47.^  —  The  Court  has  jurisdiction  to  entertain  an 
action  in  rem  against  any  ship^  or  res  (such  as  cargo)  con- 
nected with  a  ship^  if 

(1)  the  action  is  an  admiralty  action ;  and 

(2)  the  ship  or  res  is  in  England/  or  within  three  miles 

of  the  coast  of  England^ ' 
and  not  otherwise. 

Comment 

AH  actions  in  the  Courts  of  common  law,  at  any  rate  after  the 
passing  of  the  C.  L.  P.  Act,  1852,  were,  as  all  the  actions  in  the 
Queen's  Bench  Division  of  the  High  Court  now  are,  proceedings 
in  personam,^  The  only  strict  action  in  rem  now  existing  under 
English  law  is  the  action  which  used  to  belong  exclusively  to  the 
Court  of  Admiralty,  and  now  is  properly  brought  in  the  Admi- 
ralty Division  of  the  High  Court  against  a  ship  or  other  res^  such 

^  See  WiUiams  Sf  Bruee^  Treatise  on  the  Jurisdiction  jrc.  of  English  Courts 
in  Admiralty  Actions,  2nd  ed.,  Intro.,  and  Part  I.,  Jurisdiotaon  in  Admiralty, 
chaps,  i.  to  iz.,  pp.  1-209.  It  is  not  the  object  of  Rule  47  to  give  detailed 
information  on  admiralty  joriBdiction,  or  concerning  the  kinds  of  actions 
which  may  be  considered  admiralty  causes  or  actions.  The  object  of  the  Rule 
is  simply  to  state  the  extension  of  the  Court's  admiralty  jurisdiction  in  rem. 
For  further  details,  the  reader  is  referred  to  the  Admiralty  Practice j  by  WH- 
Hams  Sf  Bruce,  and  also  to  the  Admiralty  Court  Act,  1840,  3  &  4  Vict.  cap.  65, 
and  the  Admiralty  Court  Act,  1861,  24  Vict.  cap.  10.  See  further,  Appendix, 
Note  7,  List  of  Admiralty  Claims.  See  also,  as  to  principle  governing  juris- 
diction of  Court  as  regards  judgments  in  rem,  Greneral  Principle  No.  IIL, 
Intro.,  p.  38,  ante, 

'  See  WHUams  j*  Bruce,  p.  236,  and  Part  II.,  chap.  i. ;  but  as  to  ship  on  her 
voyage,  see  Borfesson  v.  Carlberg,  1878,  3  App.  Cas.  1316. 

'  For  meaning  of  **  England,"  see  pp.  65,  68,  ante. 

«  See  Castrique  v.  Imrie,  1870,  L.  R  4  H.  L.  414,  427,  428,  429,  opinion  of 
Blackbum,  J.  The  C.  L.  P.  Act,  1852,  abolished  real  actions  which  were 
actions  in  rem.  Whether  the  action  of  ejectment  may  not  be  oonsideied  in 
effect  an  action  in  rem  appears  an  open  question. 
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as  cargo  or  freight,  connected  with  a  ship.  Its  object  is  to  satisfy 
the  claim  of  the  plaintiff  against  the  res  by  the  transfer,  sale,  or 
other  mode  of  dealing  with  the  res.  The  foundation  of  this  action 
in  rem  is  the  arrest  of  the  ship,  or  other  res^  and  this  arrest  can- 
not take  place  unless  the  ship,  or  other  res^  is  either  in  England 
or  in  ^'  English  waters,"  which  means  within  three  miles  of  the 
coast  of  England.^ 

The  conditions,  therefore,  under  which  the  Court  has  jurisdic- 
tion to  entertain  an  action  in  rem  are  two :  — 

First.  The  action  must  be  an  ^^  admiralty  action." 
An  admiralty  action  (which  used  to  be  called  a  cause)  may  be 
described  in  general  terms  as  an  action  which,  immediately  before 
the  coming  into  force  of  the  Judicature  Act,  1873,  could  be 
brought  in  the  Court  of  Admiralty,  or,  in  other  words,  was  based 
on  a  cause  of  action  or  claim  which  was  within  the  jurisdiction 
of  the  Court  of  Admiralty.  The  jurisdiction  of  the  Court  of 
Admiralty  in  civU  matters  depended  at  that  date  partly  on  its 
original  jurisdiction,  but  mainly  on  statutory  enaxstments,  and 
especially  on  the  Admiralty  Court  Act,  1840,  3  &  4  Vict.  cap.  65, 
and  the  Admiralty  Court  Act,  1861,  24  Vict.  cap.  10.  An  admi- 
ralty action  or  cause  always  had  reference  to  shipping,  or  to 
contracts  or  transactions  more  or  less  closely  connected  with 
shipping.  Every  claim,  in  short,  which  the  Court  of  Admiralty 
had  jurisdiction  to  entertain,  had  to  a  certain  extent  a  maritime 
character.  Examples  of  such  claims  are  claims  depending  on 
questions  arising  between  the  co-owners  touching  the  ownership, 
possession,  employment,  and  earnings  of  any  ship  registered  at 
any  port  in  England ;  ^  claims  to  enforce  bottomry  bonds ;  ^  claims 
for  damage  done  or  received  by  any  British  or  foreign  ship;* 
claims  for  salvage,  and  the  like.  To  give  a  definition  covering  all, 
and  no  more  than  all,  the  claims  in  respect  of  which  the  Court 
of  Admiralty  had  jurisdiction  is,  it  is  conceived,  hardly  possible, 

^  WHUams  Sf  Bruce,  2nd  ed.,  p.  249.  *'  The  warrant  [for  the  arrest]  may  be 
*<  served  anywhere  within  the  jarisdiction,  that  is,  in  England  or  Wales,  or 
**  within  three  miles  of  the  coast."  Ibid.  See  Borfesson  v.  Carlberg,  1878,  3 
App.  Cas.  1316.  Compare  The  Nautik,  [1896]  P.  121.  Of  course  a  ship 
might  be  arrested  when  in  a  Scotch,  or  Manx,  or  Jersey  port,  etc  But  snch 
arrest  would  be  beyond  the  territorial  limits  of  the  High  Court's  jurisdiction, 
and  would  not  g^ve  that  Court  the  right  to  entertain  an  action  against  the  ship. 

>  See  Williams  ^  Bruce,  pp.  21-30,  and  Admiralty  Court  Act,  1861  (24  Vict 
cap.  10),  s.  8. 

•  TFaZianw  5"  Bru<?«,  pp.  42-70. 

«  Ihid,,  pp.  71-113  ;  3  &  4  Vict.  cap.  65,  s.  6 ;  24  Yict  cap.  10,  8.  7.  Conf. 
M.  S.  Act,  1894  (57  &  58  Vict.  cap.  60),  s.  688. 
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and,  for  the  purpose  of  this  work  at  any  rate,  unnecessary.  They 
must,  in  any  case,  be  arrived  at  by  a  process  of  enumeration 
rather  than  of  definition.  All  that  need  here  be  insisted  upon  is, 
that  an  admiralty  action  is  an  action  in  respect  of  a  claim  or  mat- 
ter over  which  the  Court  of  Admiralty  had  jurisdiction  uutil  that 
jurisdiction  was  transferred  by  the  Judicature  Act,  1873,  to  the 
High  Court,  and  that  such  a  daim  was  always  of  a  more  or  less 
maritime  character.^ 

Secondly,  The  ship  or  other  res  must  be  in  England,  or  in 
English  waters. 

It  should,  however,  further  be  remarked  that  the  admiralty 
jurisdiction  of  the  High  Court  may  be  exercised  either  by  pro- 
ceedings in  rem  or  by  proceedings  in  personam;  the  plaintiff, 
that  is  to  say,  may  in  most  instances,  at  his  option,  bring  an  action 
either^  in  rem^  against  the  ship  or  other  res^  or  in  personam 
against  the  owner  of  or  other  person  interested  in  the  ship  or  res^ 
or  both  in  rem  against  the  ship  and  in  personam  against  the 
owner  or  such  other  person.^ 

^  See,  for  an  ennineratioii  of,  at  any  rate,  the  princixNil  claims  in  respect  of 
which  proceedings  could  be  maintained  in  the  Court  of  Admiralty,  App.,  Note 
7,  List  of  Admiralty  Claims,  It  may  be  well  to  note  that  the  question 
whether  an  admiralty  action  lies,  and  therefore  whether  the  Court  has  juris- 
diction to  give  judgment  m  rem,  may  often  depend  on  the  precise  terms  of 
some  provision  in  the  Admiralty  Court  Act,  1840,  or  the  Admiralty  Court 
Act,  1861. 

s  See  Admiralty  Court  Act,  1861,  s.  35,  and  WUliams  ^  Bruce,  pp.  236,  316. 

'  Action  in  rem,  — Judgment  in  rem, — maritime  lien.  These  three  things,  which 
are  sometimes  confused  together,  should  be  carefully  distinguished. 

1.  An  action  in  rem  is  a  proceeding  to  determine  the  right  to,  or  disposition 
of,  a  thing  under  the  control  of  a  Court.  The  only  proceeding  in  rem  now 
existing  under  English  law  is,  as  already  pointed  out,  an  action  in  rem  in  the 
Admiralty  Division. 

2.  A  judgment  m  rem  is  a  judgment  whereby  a  Court  adjudicates  upon  the 
title  to,  or  the  right  to  the  possession  of,  property  within  the  control  of  the 
Court.    (Castrique  v.  Imrie,  1870,  L.  R.  4  H.  L.  414,  428  ;  Story,  s.  492.) 

An  action  in  rem  does  not  of  necessity  lead  to  a  judgment  in  rem.  A  brings 
an  action  against  a  ship  for  wages  due  to  him  as  a  sailor.  X,  the  shipowner, 
appears  and  pleads  to  the  action.  The  action  may  end,  not  in  a  judgment 
m  rem  against  the  ship,  but  in  a  judgment  m  personam  against  X,  condeoming 
him  to  pay,  e.  g,,  £100  and  costs  to  A . 

3.  A  maritime  lien  is  the  right  which  a  person  has  to  the  satisfaction  of  a 
given  claim  against  a  ship  in  whosoever's  hands  the  ship  may  be.  Such  a  lien 
binds  the  ship,  not  only  when  in  the  hands  of  the  owner  on  whose  behalf  a  debt 
or  other  obligation  has  been  contracted,  but  also  when  in  the  hands  of  any  per- 
son whomsoever.  A  maritime  lien  can  be  enforced  only  by  proceedings  in  an 
admiralty  action  m  rem.  One  instance  of  a  maritime  lien  is  this  :  if  A  obtains 
a  judgment  m  rem  against  a  ship  in  a  foreign  country,  e.  g,,  France,  he  can,  on 
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The  Court  has  no  jurisdiction  to  entertain  an  action  against  a 
ship  or  other  res  unless  both  the  conditions  of  Rule  47  are  ful- 
filled, i.  6.,  unless  the  action  is  an  admiralty  action  and  the  ship  or 
resiBin  England  or  in  English  waters. 

niustratioiis.^ 

1.  A  co-ownership  action  is  brought  by  A  against  a  ship  regis- 
tered at  the  port  of  Liverpool.     The  Court  has  jurisdiction.^ 

2.  ^  is  the  indorsee  of  a  bottomry  bond  granted  in  Portugal 
by  the  master  of  an  Italian  ship,  The  Gaetano,  on  the  ship,  and 
her  cargo  on  board.  A  brings  an  action  in  rem  against  The  Grae- 
tano.     The  Court  ha«  jurisdiction.^ 

3.  A  British  ship,  The  Clara  KiUam,  casts  anchor  near  the 
South  Foreland.  Her  anchor  gets  foul  of  a  submarine  telegraph 
cable.  Under  the  master's  direction,  the  cable  is  cut  in  order  to 
free  the  anchor.  The  owners  of  the  cable  bring  ah  action  against 
The  Clara  Killam  in  respect  of  the  injuiy  to  the  cable.  The 
Court  has  jurisdiction.^ 

4.  A  and  B  save  the  lives  of  the  passengers  and  crew  of  a 
British  ship  ofiE  the  coast  of  France.  A  and  B  bring  an  action 
of  salvage  against  the  ship,  claiming  more  than  <£800.  The  Court 
has  jurisdiction.^ 

5.  A  brings  an  action  against  The  Vera  Cruz  for  loss  of  life 
of  ffy  the  husband,  and  iV,  the  son  of  A^  in  consequence  of  the 
negligence  of  the  master  and  crew  of  The  Vera  Cruz.  The  action 
is  brought  under  Lord  Campbell's  Act,  9  &  10  Vict.  cap.  98. 
The  Court  has  no  jurisdiction  to  entertain  the  action,  or,  semble, 
any  other  action  in  rem^  for  the  loss  of  lif e.^ 

the  ship  reaching  an  English  port,  bring  an  action  against  the  ship  for  the 
amount  of  the  judgment,  whoever  be  the  person  who  is  then  owner  of  the 
ship.  (The  City  of  Mecca,  1881,  6  P.  D.  (C.  A.)  106,  and  Rule  103, po8t.  See, 
as  to  maritime  lien,  Northcote  v.  Oumers  of  Henrich  Bjom,  1886,  11  App.  Cas. 
270,  especially  276,  judgment  of  Lord  Watson,  and  compare  The  Bold  Buc- 
deugh,  1851,  7  Moore  P.  C.  267.)  With  a  maritime  lien  the  Rules  in  this  chapter 
have  no  concern. 

^  In  all  the  illustrations  of  this  Rufe  it  is  assumed,  unless  otherwise  stated, 
that  the  ship  is  in  an  English  port  or  in  English  waters. 

*  See  24  Vict.  cap.  10,  s.  8  ;  WiUi€mi8  ^  Bruce,  p.  28. 
»  The  Gaetano,  1881,  7  P.  D.  1  (C.  A.)  137. 

^  The  Clara  Killam,  1870,  L.  K  3  A.  &  E.  161 ;  Admiralty  Court  Act* 
1861  (24  Vict.  cap.  10),  s.  7.    Compare  The  Griefswald,  1859,  Swabey,  430. 
ft  24  Vict.  cap.  10,  s.  9  ;  M.  S.  Act,  1894  (57  &  58  Yict.  cap.  60),  ss.  544, 547. 

*  The  Vera  Cruz,  1884, 10  App.  Cas.  59.  The  reason  is,  that  neither  under 
Lord  Campbell's  Act,  nor  otherwise,  is  an  action  for  loss  of  life  an  admiralty 
action.  See  24  Yict.  cap.  10,  ss.  7,  35.  Contrast  The  Clara  Killam,  1870,  L.  R. 
3  A.  &  £.  161 ;  The  Sylph,  1867,  L.  R.  2  A.  &  E.  24. 


ADMIBALTT  ACTION  IN  BEM.  267 

6.  A  and  B  save  the  lives  of  the  passengers  of  a  British  ship 
off  the  coast  of  France.  The  ship  is  in  Port  Douglas,  in  the  Isle 
of  Man.  A  and  B  have  a  claim  for  <£500  salvage.  The  Court 
has  no  jurisdiction  to  entertain  an  action  by  A  and  B  for  salvage 
against  the  ship.^ 

1  The  ship  is  not  in  England  or  in  English  waters.  See  WUUanu  ff  Bruce, 
p.  249. 


AMERICAN  NOTES. 
CHAPTER  VI. 

ADMIRALTY  JURISDICTION  IN  REM, 

(Rule  47.)  Admiralty  jurisdiction  in  rem,  instance  as  well  as  prize,  is  ex- 
clusively vested  in  the  District  Courts  of  the  United  States.  ITie  Bel/tut^  7 
WaU.  624  ;  The  Lottaujana,  21  WaU.  658  ;  The  E.  B,  Ward,  Jr.  17  Fed.  Rep. 
456  ;  The  /.  F,  Warner,  22  Fed.  Rep.  342.  Process  must  be  served  upon  the 
vessel  within  the  limits  of  the  district.  The  Hungaria,  41  Fed.  Rep.  109; 
Pinckney  v.  The  Hungaria,  42  Fed.  Rep.  510.  Proceedings  may  be  taken  in  per- 
sonam,  as  well  as  in  rem,  for  the  same  cause  of  action.  Thomassen  v.  WhittoeU,  9 
Ben.  113  ;  La  Normandie,  58  Fed.  Rep.  427  ;  Heney  v.  The  Josie,  59  Fed.  Rep. 
782  ;  The  J.  F,  Warner,  22  Fed.  Rep.  342.  But  the  jurisdiction  in  personam 
is  not  exclusive  either  in  the  District  Courts  or  in  the  Courts  of  the  United 
States.  Henry,  Juris,  and  Proc.  Admy.  s.  2.  The  Courts  of  Admiralty  have 
jurisdiction  of  collisions  on  the  high  seas  between  vessels  of  different  nation- 
alities. The  Belgenland,  114  U.  S.  355.  And  of  torts  committed  on  the  high 
seas,  without  reference  to  the  nationality  of  the  vessels  or  of  the  parties.  Hie 
Noddlebum,  28  Fed.  Rep.  855.  See  The  Carolina,  14  Fed.  Rep.  424 ;  The 
Montapedia,  14  Fed.  Rep.  427.  But,  in  the  absence  of  a  statute,  not  of  suits 
in  rem  for  damages  for  the  death  of  a  human  being.  The  Harrisburg,  119  U. 
S.  199,  reviewing  the  cases.  Such  a  suit  must  be  brought  within  the  time  pre- 
scribed in  the  statute.  The  Harrisburg,  119  U.  S.  199.  Jurisdiction  of  libels 
for  seamen's  wages  is  discretionary.  The  Karoo,  49  Fed.  Rep.  651 ;  The  Si- 
rius,  47  Fed.  Rep.  825 ;  The  Progresso,  46  Fed.  Rep.  292 ;  The  Topsy,  44 
Fed.  Rep.  631 ;  The  Belgenland,  114  U.  S.  355  ;  The  LiUian  M,  Vigus,  10  Ben. 
385.  The  Act  of  Congress  limiting  liability  for  the  embezzlement,  loss,  or 
destruction  of  property,  or  for  loss  by  collision,  etc.  (Revised  Statutes, 
s.  4282  et  seqJ),  is  administered  as  part  of  the  general  maritime  law.  The  Scot- 
land, 105  U.  S.  24 ;  Re  Leonard,  14  Fed.  Rep.  53.  An  exception  of  liability 
in  a  contract  made  by  the  master  of  a  foreign  vessel  in  a  foreign  country  will 
be  enforced  as  to  acts  done  within  the  territorial  jurisdiction  of  such  country. 
The  Trinacria,  42  Fed.  Rep.  863. 

A  United  States  district  court  in  admiralty  has  jurisdiction  in  foreign  at- 
tachment, in  a  suit  to  recover  a  balance  on  an  average  adjustment.  National 
Board  of  Marine  Underwriters  v.  Melchers,  45  Fed.  Rep.  643. 

See,  as  to  the  effect  of  special  treaty  provisions  touching  consular  jurisdic- 
tion, WHdesfhhus'  Case,  120  U.  S.  1 ;  WiUiams  v.  The  WeUMven,  55  Fed.  Rep.  8a 


CHAPTER  VII. 

JURISDICTION  IN  RESPECT  OF  DIVORCE  — 
DECLARATION  OF  NULLITY  OF  MARRIAGE 
—  AND  DECLARATION   OF  LEGITIMACY. 

I.  DIVORCE.* 

(A)  Where  Court  has  Jurisdiction. 

Rule  48.  —  The  Court  has  jurisdiction  to  entertain  pro- 
ceedings for  the  dissolution  of  the  marriage  of  any  parties 
domiciled  in  England  at  the  commencement  of  the  pro- 
ceedings. 

This  jurisdiction  is  not  affected  by  — 

(1)  the  residence  of  the  parties,^  or 

(2)  the  allegiance  of  the  parties,^  or 

(3)  the  domicil  of  the  parties  at  the  time  of  the  mar- 

riage,* or 

(4)  the  place  of  the  marriage,*  or 

(5)  the  place  where  the  offence  in  respect  of  which 

divorce  is  sought,  is  committed.^ 

^  Browney  Divorce^  3rd  ed.,  pp.  1-24  ;  PhUHm^ret  ss.  491-521  a ;  WesUake^ 
Sid  ed.,  pp.  74-88  ;  Foote,  2nd  ed.,  pp.  85-99  ;  Story,  ss.  200-230  b  ;  Wharton^ 
88.  204-239  a.  See,  as  to  jurisdiction  in  divorce  and  its  connection  with  domi- 
cil, Sub-Role  to  Greneral  Principle  No.  HE.,  Intro.,  p.  41,  ante, 

s  See  Dolphin  v.  RobiM,  1859,  7  H.  L.  C.  390. 

»  Nttxryet  v.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1. 

*  Wilson  V.  Wilson^  1872,  L.  R.  2  P.  &  D.  435.  Compare  Harvey  v.  Famie, 
1882,  8  App.  Cas.  43,  and  Turner  y.  Thompson,  1888, 13  P.  D.  37. 

*  lUd^j  and  Raicliffy.  Ratcliff,  1859, 1  Sw.  &  Tr.  467. 

*  Ihid. 

Since  the  **  citation,"  which  corresponds  with  the  writ  in  an  action,  may  be 
served  out  of  England,  the  jurisdiction  of  the  Court  is  not  affected  by  the 
absence  of  the  respondent  from  England  during  the  proceedings  for  divorce. 
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Comment  and  Illnstrations. 

The  principle  now  in  the  main  adopted  by  English  Courts  ^  is, 
that  jurisdiction  in  matters  of  divorce  depends  upon  domicil,  or, 
in  other  words,  that  the  question  whether  parties  to  a  marriage 
ought  to  be  divorced  is  one  which  concerns  the  authorities  of  the 
country  where  they  live  and  have  their  legal  home,  and  that, 
therefore,  the  Courts  of  the  country  where  the  parties  are  so  liv- 
ing, i.  6.,  are  domiciled,  at  the  time  of  the  demand  for  a  divorce, 
are  the  Courts  to  which  in  general  ought  to  be  referred  the  ques- 
tion whether  the  marriage  between  the  parties  should  or  should 
not  be  dissolved. 

^^  It  is,"  says  a  high  judicial  authority,  ^^the  strong  inclination 
*^  of  my  own  opinion  that  the  only  fair  and  satisfactory  rule  to 
**  adopt  on  this  matter  of  jurisdiction  is  to  insist  upon  the  parties 
*^  in  all  cases  referring  their  matrimonial  differences  to  the  Courts 
*'  of  the  country  in  which  they  are  domiciled.  Different  commu- 
^^  nities  have  different  views  and  laws  respecting  matrimonial  obli- 
^'  gations,  and  a  different  estimate  of  the  causes  which  should 
*^  justify  divorce.  It  is  both  just  and  reasonable,  therefore,  that 
^'  the  differences  of  married  people  shoidd  be  adjusted  in  accord- 
^^ance  with  the  laws  of  the  community  to  which  they  belong,  and 
^^  dealt  with  by  the  tribunals  which  alone  can  administer  those 
^^laws.  An  honest  adherence  to  this  principle,  moreover,  will 
*'  preclude  the  scandal  which'  arises  when  a  man  and  woman  are 
^'  held  to  be  man  and  wife  in  one  country,  and  strangers  in  an- 
«  other."  2 

^^It  seems,"  says  Lord  Justice  Brett,  ^^that  the  only  Court 

^  They  at  one  time  inclined  towards  the  quite  different  principle  that  the 
right  to  divorce  depended  upon  the  terms  of  the  marriage  contract,  and,  there- 
fore, upon  the  law  under  which  the  marriage  was  celebrated,  and  hence  held 
that  the  jurisdiction  in  matters  of  divorce  belonged  ezclusivelj  to  the  Courts 
of  the  country  under  the  law  of  which  the  marriage  took  place,  which  was  in 
the  great  majority  of  instances  (if  not  always)  the  country  where  the  marriage 
was  celebrated.  See  Tovey  v.  Lindsay,  1813,  1  Dow.  117  ;  LoUey^s  Case,  1812, 
2  CI.  &  F.  567  ;  McCarthy  v.  De  Caix,  1812,  2  CI.  &  F.  668  ;  App.,  Note  8, 
Theories  of  Divorce,  and  App.,  Note  9,  Effect  of  Foreign  Divorce  on  English 
Marriage.  Niboyet  v.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1,  makes  it  difficult  to  de- 
termine what  is  the  precise  principle  adopted  by  the  High  Court  as  to  the  limits 
of  its  jurisdiction. 

2  Wilson  V.  Wilson,  1872,  L.  R.  2  P.  &  D.  435,  442,  judgment  of  Lord  Per^ 
zance.  This  statement  of  the  law  is  in  conformity  with  the  expresuons  of  Lord 
Westhury  in  Shaw  v.  Gould,  1868,  L.  R.  3  H.  L.  66,  86,  but  is  not,  it  must  be 
admitted,  in  harmony  with  the  language  of  the  majority  of  the  Court  in 
Ifiboyet  v.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1. 
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**  which,  on  principle,  ought  to  entertain  the  question  of  altering 
*^  the  relation  in  any  respect  between  parties  admitted  to  be  mar- 
^^  ried,  or  the  status  of  either  of  such  parties  arising  from  their 
^*  being  married,  on  account  of  some  act  which  by  law  is  treated 
^*  as  a  matrimonial  offence,  is  a  Court  of  the  country  in  which 
^*they  are  domiciled  at  the  time  of  the  institution  of  the  suit. 
^  If  this  be  a  correct  proposition,  it  follows  that  the  Court  must 
*^  be  a  Court  of  the  country  in  which  the  husband  is  at  the  time 
^^  domiciled,  because  it  is  incontestable  that  the  domicil  of  the 
*^  wife,  so  long  as  she  is  a  wife,  is  the  domicil  which  her  husband 
^^  selects  for  himself,  and  at  the  commencement  of  the  suit  she 
**  is  ex  hypothesi  —  still  a  wife."  ^ 

Hence  the  Court  has  jurisdiction  to  grant  a  divorce  in  any  case, 
without  exception,  where  the  domicil  of  the  parties  (i.  e.,  in  effect 
of  the  husband)  is  English  at  the  conmiencement  of  the  proceed- 
ings for  divorce. 

jyand  TTare  married  in  India.  Adultery  is  committed  by  W 
in  India.  J7,  being  domiciled  in  England,  institutes  a  suit  for 
divorce  against  W.  The  Court  has  jurisdiction  to  grant  a  di- 
vorce.^ 

J?  and  TFare  a  Scotch  husband  and  wife  domiciled  in  Scotland, 
who  have  married  in  Scotland.  TF,  during  the  continuance  of 
the  Scotch  domicil,  commits  adultery  in  Scotland.  IT  afterwards 
acquires  an  English  domicil,  and  then  applies  to  the  English 
Court  for  a  divorce.  At  the  time  of  the  application,  and  through- 
out the  proceedings,  TF,  the  wife,  is  in  fact  resident  in  Scotland. 
In  prior  proceedings  before  the  Scotch  Courts  by  W  against  JST, 
these  Courts  held  that  H  was  domiciled  in  Scotland.  H  has,  as 
a  matter  of  fact,  in  the  judgment  of  the  High  Court,  acquired 
an  English  domicil.  The  Court  has  jurisdiction  to  pronounce  a 
divorce  between  ^and  TF.® 

1  Nibayet  v.  Niboyet,  1878,  4  P.  D.  1,  13, 14,  judgment  of  Brett,  L.  J.  The 
rest  of  the  Court,  Jameg,  L.  J.,  and  Cotton,  L.  J.,  do  not,  it  should  be  noticed, 
assent  to  the  principle  laid  down  by  Brett,  L.  J. ;  but,  considering  the  state  of 
the  authorities,  the  general  view  maintained  by  Brett,  L.  J.,  is,  it  is  submitted, 
still  to  be  considered  as  probably  sound.  Niboyet  v.  Niboyet,  if  it  be  rightly 
decided,  may,  as  far  as  the  actual  decision  goes,  be  explained  as  extending  the 
number  of  exceptional  cases  in  which  residence  gives  jurisdiction  in  matters 
of  divorce.  The  dicta  of  the  majority  of  the  Court  cannot  be  so  explained, 
but  they  are,  it  is  submitted,  opposed  to  other  dicta  of  weight,  and  cannot  be 
taken  as  authoritative. 

«  Ratdiffy,  Ratdiff,  1869, 1  Sw.  &  Tr.  467. 

*  Wilson  V.  Wilson,  1872,  L.  R.  2  P.  &  D.  435.    If  it  be  borne  in  mind  that 
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Of  the  various  other  circumstances  which  might  be  thought 
material,  none  are,  it  is  conceived,  of  importance  as  limiting  ^  the 
jurisdiction  of  the  Court. 

As  to  residence.  —  Besidence,  as  contrasted  with  domicil,^  is 
certainly  unimportant.  J7and  TFare  domiciled  in  England,  but 
reside  in  France.  W  commits  adultery  in  Paris,  ff^  though 
residing  abroad,  can  obtain  a  divorce  from  the  Court.s 

As  to  allegiance.  —  This  is  the  tie  by  which  a  person  is  con- 
nected with  a  state  ^  as  being  a  subject  of  the  sovereign  of  such 
state ;  and  it  might  be  thought  that  as  a  person's  connection  with  a 
particular  political  society  depends  upon  his  allegiance,  or  in  more 
popular  language,  his  nationality,  jurisdiction  to  declare  whether 
a  given  person  is  to  be  considered  married  or  unmarried  would 
belong  to  the  Courts  of  the  state  or  nation  of  which  he  is  a  mem- 
ber or  citizen.  This,  however,  is  not  the  view  of  English  tribu- 
nals. In  perfect  consistency  with  the  view  that  civil,  as  contrasted 
with  political,  status  depends  upon  domicil,  they  hold  that  the 
jurisdiction  of  an  English  Court  to  grant  a  divorce  is  not  affected 
by  the  allegiance  of  the  parties.  JI  and  W  are  French  subjects 
domiciled  at  Manchester,  where  TF  commits  adultery.  The  Court 
has  jurisdiction  to  grant  a  divorce.^ 

As  to  domicile  etc.  —That  the  domicil  of  the  parties  at  the  time 
of  the  marriage,  the  place  of  the  marriage,  or  the  place  where  the 
offence,  in  respect  of  which  divorce  is  sought,  was  committed,  has 
no  effect  in  limiting  the  jurisdiction  of  the  Court  is  certain.^ 

Whatever  be,  at  the  time  of  a  marriage,  the  domicil  of  the  parties 
thereto,  or  the  country  where  the  marriage  is  celebrated,  the  Court 
has  no  jurisdiction  to  entertain  proceedings  for  a  dissolution  of 

0 

Scotland  and  Ireland  are,  as  regards  divoree,  to  be  eonsidered  foreign  ooun- 
tries  (Ydverton  y.  Ydvertan,  1859,  1  Sw.  &  Tr.  574,  585),  it  will  be  seen  that 
the  decision  in  Wilson  v.  Wilson  supports  to  the  full  the  doctrine  that  the 
Court  has  jurisdiction  over  all  persons  domiciled  in  England. 

^  Some  of  them  may  be  of  importance  as  giving  jurisdiction. 

'  See  Dolphin  v.  Robins,  1859,  7  H.  L.  C.  390,  406,  for  expressions  of 
Lord  Chelmsford  contrasting  residence  and  domicil,  and  p.  80,  note  1,  ante. 

«  See  GiUis  v.  GiUis,  1874,  8  Ir.  R.  Eq.  597. 

*  For  difference  between  ''state  "  and  "country,"  see  pp.  64,  66-68,  ofite. 

*  Niboyet  y.  Niboyet,  1878,  4  P.  D.  1.  In  this  case  no  objection  seems  to 
have  been  made  to  the  divorce  on  the  ground  of  the  husband  being  a  Fienek 
citizen,  and  the  mere  fact  of  a  foreign  allegiance  does  not  appear  in  any  re- 
ported case  to  have  been  treated  by  the  Court  as  a  ground  for  declining  jnria- 
diction. 

«  Wilson  V.  WHson,  1872,  L.  R.  2  P.  &  D.  435,  is  sufficient,  without  other 
authorities,  to  establish  this.    See  Ratdiffy,  Ratcliff,  1859,  1  Sw.  ft  Tr.  467. 
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the  marriage  for  any  offence  which  is  not  a  ground  for  divorce 
under  the  law  of  England.^ 

JT'and  TF,  a  Scotchman  and  Scotchwoman,  are,  when  domiciled 
in  Scotland,  married  at  Edinburgh.  They  afterwards  acquire  an 
English  domicil.  ^maliciously  deserts  TF  f or  more  than  four 
years.  Under  the  law  of  Scotland,  such  desertion  is  a  cause  for 
divorce.  The  Court  has  no  jurisdiction  to  entertain  proceedings 
by  JV  for  a  dissolution  of  the  marriage,  desertion  not  being  a 
ground  for  divorce  under  the  law  of  England. 

(B)  Where  Coubt  has  no  Jubisdiotion. 

Rule  49.^  —  Subject  to  the  exception  hereinafter  men- 
tioned, the  Court  has  no  jurisdiction  to  entertain  proceed- 
ings for  the  dissolution  of  the  marriage  of  any  parties  not 
domiciled  in  England  at  the  commencement  of  the  proceed- 
ings (?). 

Comment  and  niustrations. 

This  Rule  will  be  found  to  be  in  conformity  with  the  general 
run  of  the  authorities,  though  there  are  one  or  two  cases  ^  which 
make  its  absolute  validity  open  to  question. 

II  and  TFhis  wife  are  domiciled  in  Ireland.  TF,  who  is  resi- 
dent in  England,  institutes  proceedings  for  divorce  against  H^ 
who  appears  under  protest.  The  Court  has  no  jurisdiction  to 
grant  a  divorce.^ 

^and  W  marry  in  Jersey,  ff  afterwards  deserts  W  and 
acquires  a  domicil  in  the  United  States.  W  resides  in  England 
and  acquires  a  domicil  there,  as  far  as  it  can  be  acquired  by  a 
married  woman  whilst  her  husband  is  domiciled  elsewhere.^  W 
takes  proceedings  against  ff  for  the  dissolution  of  their  marriage 

1  For  meaniog  of  **  law  of  England,"  see  p.  75,  ante. 

«  Ydverton  v.  Yelverton,  1869,  29  L.  J.  P.  &  M.  34  ;  1  Sw.  &  Tr.  674  ;  Le 
Sueur  V.  Le  Sueur,  1876,  1  P.  D.  139.  Contrast  Niboyet  v.  Nihoyet,  1878,  4 
P.  D.  (C.  A.)  1,  which,  however,  is  disapproved  of  by  the  Privy  Council  in  Le 
Mentrier  v.  Le  Mesurier,  [1895]  A.  C.  617. 

»  See  Niboyet  v.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1  ;  Brodie  v.  Brodie,  1861, 
30  L.  J.  P.  &  M.  186  ;  Deck  v.  Deck,  1860,  2  Sw.  &  Tr.  90  ;  29  L.  J.  P.  &  M. 
129. 

*  See  YelverUm  v.  YelverUm,  1869,  1  Sw.  &  Tr.  674  ;  29  L.  J.  P.  &  M.  34, 
which,  however,  is  a  case  of  a  soit  for  restitution  of  conjugal  rights. 

^  As  to  domicil  of  married  women,  see  Rule  9,  Sub-Rule  2,  p.  127,  ante. 
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on  the  ground  of  bigamy  with  adultery.^  The  Court  has  no  juris- 
diction to  grant  a  divorce.^ 

Question.  —  Is  residence,  not  amounting  to  domicil,  a  ground 
of  jurisdiction? 

First.  It  may  be  maintained  that  under  the  Matrimonial 
Causes  Act,  1857,^  the  Court  has  jurisdiction  to  divorce  persons 
who,  though  not  domiciled  in  England,  have  their  ^'  matrimonial 
home  "  ^  (whatever  may  be  the  precise  meaning  of  these  words) 
in  England. 

This  contention,  which  amounts  to  laying  down  the  principle 
that  the  Court's  jurisdiction  in  matters  of  divorce  depends  not, 
exclusively  at  any  rate,  on  the  domicil,  but  on  the  more  or  less 
permanent  residence  in  England  of  the  parties  to  a  divorce  suit, 
rests  upon  the  decision  of  the  Court  of  Appeal  in  Niboyet  v.  NU 
hoyet^  of  which  the  following  are  the  material  facts.  H^  a 
Frenchman,  married  TF,  an  Englishwoman,  at  Gibraltar.  If  and 
W  resided  for  some  years  in  England,  but  II,  since  he  resided  in 
England  as  French  consul,  retained  his  French  dotnicil  of  origin 
and  never  acquired  an  English  domicil.  TF  presented  a  petition 
for  divorce  on  the  ground  of  adultery  committed  in  England,  and 
desertion.  H  appeared  under  protest  and  objected  to  the  juris- 
diction. It  was  held  in  the  Probate  Division  that  the  Court  had 
no  jurisdiction,^  but  the  Court  of  Appeal,  reversing  the  judgment 
of  the  Probate  Division,  held  that  the  Court  had  jurisdiction.^ 
This  judgment  of  the  Court  of  Appeal,  if  it  can  be  upheld,  cer- 
tainly establishes  that  residence  not  amounting  to  domicil  may 
give  the  Court  jurisdiction.  But  the  decision  is  open  to  grave 
criticism.  It  is  opposed  to  the  current  of  English  cases,  which 
have  tended  more  and  more  clearly  to  base  divorce  jurisdiction 
upon  domicil;  it  is  not  supported  by  any  other  case  of  weight ;  it 
has  the  e£Fect  of  claiming  for  the  Court  a  jurisdiction  which  Eng- 
lish judges  do  not  concede  to  foreign  tribunals;  it  has  recently 
been  disapproved  of  by  the  Privy  Council.  Their  Lordships  not 
only  dissent  from  the  judgments  of  the  majority  ^  of  the  Court  of 
Appeal,  but  also  point  out  the  fallacy  of  the  reasoning  on  which 
these  judgments  are  grounded* 

^  See  the  Matrimonial  Caases  Act,  1857  (20  &  21  Yiot.  oap.  85),  s.  27. 
»  Le  Sueur  v.  Le  Sueur,  1876, 1  P.  D.  139. 
«  20  &  21  Vict.  cap.  86,  ss.  27,  31. 

*  Niboy^  V.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1,  6,  jadgment  of  James,  L.  J. 

*  Niboyet  v.  Niboyet,  1878,  3  P.  D.  52. 

*  Niboyet  v.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1. 

^  James  (r  Cotton,  L.  JJ.,  dissentiente  Brett,  L.  J. 
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«Tlie  main  reason  assigned  for  their  decision,  by  the  learned 
*^  judges  of  the  majority,  was  that,  before  the  Act  of  1857  became 
^  law,  the  petitioner  would  have  been  entitled  to  sue  her  husband 
^^  in  the  Bishop's  Court,  although  he  was  not  domiciled  in  Eng- 
^land,  and  to  ask  either  for  restitution  of  conjugal  rights,  or  for  a 
*^  divorce  a  mensa  et  thoroy  and  in  either  case  for  proper  alimony ; 
*^and  consequently  that,  after  the  Act  of  1857  passed,  jurisdic- 
^'  tion  in  divorce  might  be  exercised  in  the  same  circumstances. 
^^  There  appears  to  their  Lordships  to  be  an  obvious  fallacy  in  that 
"  reasoning.  It  is  not  doubtful  that  there  may  be  residence  with- 
^*  out  domicil  sufficient  to  sustain  a  suit  for  restitution  of  conjugal 
^  rights,  for  separation,  or  for  aliment ;  but  it  does  not  follow  that 
*^such  residence  must  also  give  jurisdiction  to  dissolve  the  mar- 
^^  riage.  Their  Lordships  cannot  construe  sect.  27  of  the  Act  of 
"1857  as  giving  the  EngUsh  Court  divorce  jurisdiction  in  aU 
"  casea  where  any  other  matrimonial  suit  would  previously  have 
"been  entertained  in  the  Bishop's  Court." ^ 

Nihoyet  v.  Nihoyet  then  must,  it  is  submitted,  be  treated  as  of 
most  doubtful  authority.  But,  if  we  except  the  judgment  of  the 
Court  of  Appeal  in  Nihoyet  v.  Nihoyet^  there  exists  no  valid 
ground  for  asserting  that  under  the  Matrimonial  Causes  Act,  1857, 
the  High  Court  has,  as  a  general  rule  at  any  rate,  jurisdiction 
to  divorce  persons  who  though  resident  are  not  domiciled  in  Eng- 
land. 

Secondly.  It  may  be  maintained  that  the  Court  possibly  has 
jurisdiction  to  entertain  proceedings  for  the  dissolution  of  an 
English  marriage  ^  between  British  subjects  on  the  petition  of  a 
wife  who  is  resident  but,  on  account  of  her  husband's  change  of 
domcU,  is  no  longer  domiciled  in  England.' 

In  favour  of  this  contention  there  is  a  good  deal  to  be  said. 
The  existence  indeed  of  the  exceptional  jurisdiction  contended  for 
does  not  appear  to  be  fully  or  conclusively  established,  but  it  may 
be  vindicated  on  the  ground  of  the  injustice  to  a  wife,  especially 
if  she  be  a  British  subject  who  has  married  in  England,  of  press- 
ing to  its  full  extent  the  legal  fiction  by  which  she  is  supposed  to 
be  always  domiciled  in  the  same  country  as  her  husband,  and  of 

1  U  Mesurier  v.  Le  Memrier,  [1895]  A.  C.  517,  631,  judgment  of  tbe  P.  C, 
whieh  consisted  of  Herschell,  Ch.,  Lord  Watson^  Lord  Hobhousef  Lord  Mao- 
naghten,  Lord  MorriSj  and  Sir  Richard  Couch. 

'  For  meaning  of  "  English  marriage,"  see  comment  on  Rule  83,  post 
•  Compare  Deck  v.  Deck,  1860,  2  Sw.  &  Tr.  90  ;  29  L.  J.  P.  &  M.  129,  with 
Le  Sueur  v.  Le  Sueur,  1876,  1  P.  D.  139. 
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thus  in  effect  enabling  him  by  a  change  of  domicil  to  impede  or 
frustrate  ^  her  claim  to  a  divorce.^ 

The  answer  therefore  to  the  question  raised  is  that  in  general 
residence  not  amounting  to  domicil  is  not  a  ground  of  jurisdiction, 
but  that  in  some  exceptional  cases  a  wife  may  possibly,  for  the  pur- 
pose of  maintaining  proceedings  for  divorce,  be  treated  as  having 
a  domicil  of  her  own  in  England,  or,  in  other  words,  that  in  this 
instance  residence  which  does  not  technically  amount  to  domicil 
may  give  the  Court  jurisdiction.  But  even  this  cannot  be  treated 
as  certain. 

Exception.^ — The  Court  has  jurisdiction  to  entertain  proceedings  for  the 
dissolution  of  a  marriage  between  parties  who  are  not  domiciled  in  Eng- 
land at  the  time  of  the  prooeedingrs  for  divorce  where  the  respondent  has 
appeared  absolutely  and  not  under  protest,  and  thereby  submitted  to  the 
jurisdiction  of  the  Court 

11.  DECLARATION  OF  NULLITY  OF  MARRIAGE. 

'Rule  50.* — The  Court  has  jurisdiction  to  entertain  a 
suit  for  the  declaration  of  the  nullity  of  any  existing  mar- 
riage ^  celebrated  in  England. 

Comment 

Jurisdiction  to  entertain  a  suit  for  the  declaration  of  flie  nullity 
of  a  marriage,  and  to  pronounce  it  a  nullity,  depends,  not  on  flie 
domicil  of  the  parties,  but  on  the  place  where  the  marriage  is  cele- 

^  If  a  wife  who  marries  a  husband  domiciled  in  England  can  under  no  cir- 
eumstances  obtain  a  divorce  in  England  unless  her  husband  retains  his  English 
domicil,  he  clearly  may,  by  becoming  domiciled  in  a  country,  e,  g.,  Italy,  where 
divorce  is  not  allowed,  deprive  his  wife  of  any  means  of  obtaining  a  divorce. 

^  Compare  Dolphin  v.  Robins,  1859,  7  H.  L.  C.  390,  416,  419,  language  of 
Lord  Cranworth;  Le  Sueur  v.  Le  Sueur,  1876,  1  P.  D.  139, 140-142,  language 
of  Sir  Robert  PhiUimore  ;  and  Ntbo^fet  v.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1,  14, 
language  of  Brettf  L.  J. 

>  ZycHinsH  v.  ZycJdinsJd,  1862, 2  Sw.  &  Tr.  420.  This  is  a  mere  application 
of  Rule  42,  p.  223,  anU. 

«  The  Matrimonial  Causes  Act,  1857  (20  &  21  Vict  cap.  85),  s.  6  ;  Simonin  v. 
Mallac,  1860, 2  Sw.  &  Tr.  67  ;  Sottomayor  v.  De  Barros,  1877, 3  P.  D.  (C.  A)  1 ; 
Niboyet  v.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1, 17,  judgment  of  Brett,  L.  J.;  Linke 
V.  Van  Aerde,  1894, 10  Times  L.  R.  426. 

'  A  suit  for  declaration  of  nullity  cannot  be  entertained  after  a  decree  of 
separation  by  reason  of  adultery  (^Guest  ▼.  Shipley,  1820,  2  Hagg.  Const.  321), 
or  after  the  death  of  one  of  the  parties  (A,  y.  jB.,  1868,  L.  R.  1  P.  &  D.  669), 
nor,  semble,  after  a  divoroe  of  the  parties. 
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brated.^  English  Courts  may  adjudicate  upon  the  validity  of  a 
marriage  celebrated  in  England,  i.  e.,  upon  the  question  whether 
a  marriage  has  or  has  not  been  in  fact  contracted,  without  im- 
pugning the  doctrine  that  a  marriage  admitted  to  be  valid  can  be 
dissolved  only  by  the  Courts  of  the  country  where  the  parties  are 
domiciled  at  the  time  of  the  commencement  of  the  proceedings  for 
a  divorce.  Domicil,  indeed,  cannot  be  the  test  of  jurisdiction,  for 
the  domicil  of  the  woman  may  depend  on  the  very  point  demand- 
ing decision,  viz.,  the  validity  of  the  marriage.^ 

The  law  has  been  thus  laid  down  in  a  case  in  which  the  Court 
was  asked  to  pronounce  a  decree  of  nullity,  where  both  the  parties 
were  aliens,  and  neither  of  them  was  domiciled  in  England  at  the 
time  when  the  suit  was  brought,  but  the  marriage  was  celebrated 
in  England :  — 

*^The  marriage  contract  was  entered  into  here,  and  on  that 
^^  ground  this  Court  was  asked  to  deal  with  it.  In  Simonin  v. 
^ Mediae^  the  parties  to  the  marriage  were  domiciled  French  peo- 
^^  pie ;  but  the  marriage  was  celebrated  here,  and  the  judge  held 
^that  he  had  jurisdiction  to  deal  with  the  contract.  In  Sotto- 
"  mayor  v.  De  Barro^^  the  parties  were  Portuguese,  and  not  resi- 
^  dent  or  domiciled  here,  but  the  case  was  decided  here.  In  Niboyet 
^^  V.  Nihoyet^^  the  Master  of  the  Rolls  ^  said  that  the  principles  of 
^^  dissolution  of  marriage  did  not  apply  to  nullity  suits,  and  that 
^  in  these  suits  the  validity  of  the  ceremony  was  to  be  determined 
*' according  to  the  law  of  the  place  in  which  it  was  celebrated. 
*^  The  jurisdiction  of  this  Court  to  deal  with  the  question  of  the 
^  validity  of  the  marriage  of  the  parties  to  the  present  suit  was 
"  therefore  clear."  ^ 

1  Swumin  v.  MdOac,  1860,  2  Sw.  &  Tp.  67  ;  29  L.  J.  P.  &  M.  97.  Westlake, 
however,  holds  that  jarisdiction  in  this  instance  depends  upon  residence.  **  The 
"jurisdiction,"  he  writes,  ''of  the  English  Court  in  suits  for  a  declaration  of 
*'  nullity  of  marriage,  or  in  respect  of  jactitation  of  marriage,  depends  on  the 
''defendant's  heing  resident  in  England,  not  on  a  visit  or  as  a  traveller,  and 
"not  having  taken  up  that  residence  for  the  purpose  of  the  suit."  Westlakep 
3rd  ed.,  p.  82.  Compare  p.  302.  He  cites  Williams  v.  Dormer,  1852,  2  Roh. 
505.  The  case  is,  however,  not  quite  decisive,  and  is  hardly  consistent  with 
Simonin  v.  MaUac, 

'  This  jurisdiction  forms  an  exception  to  the  ordinary  principle  as  to  the 
criterion  of  jurisdietioa.    See  Intro.,  General  Principle  No.  III.,  p.  38,  arUc. 

«  1860,  2  Sw.  &  Tr.  67. 

*  1877,  3  P.  D.  (C.  A.)  1. 

*  1878,  4  P.  D.  (C.  A.)  1. 
'  BreUf  L.  J. 

'  Linke  v.  Van  Aerde,  1894, 10  Times  L.  R.  426,  judgment  of  Gorea  Barnes,  J. 
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ninstratlon. 

H^  a  Frenchman,  and  TF,  a  Frenchwoman,  domiciled  in  France, 
are  married  in  London  in  accordance  with  all  the  formalities  re- 
quired by  English  law,  but  without  the  consents  required  by 
French  law.  The  marriage  is  declared  a  nullity  by  a  French 
G)urt.  TF,  when  residing  in  England,  petitions  to  have  the  mar- 
riage declared  a  nullity,  ^is  in  Italy,  and  though  summoned  does 
not  appear.  The  Court  has  jurisdiction  to  determine  whether  the 
marriage  is  valid.^ 

ni.  DECLARATION  OF  LEGITIMACY. 

Rule  51.^ 

(1)  Any  natural-born  British  subject,  or  any  person 
whose  right  to  be  deemed  a  natural-born  British 
subject  depends  wholly  or  in  part  on  his  legiti- 
macy, or  on  the  validity  of  a  marriage,  being 
domiciled  in  England  or  Ireland,  or  claiming 
any  real  or  personal  estate  ^  situate  in  England, 
may  apply  by  petition  to  the  Court,  praying  the 
Court  for  a  decree  declaring  that  the  petitioner 
is  the  legitimate  child  of  his  parents,  and  that 
the  marriage  of  his  father  and  mother,  or  of  his 
grandfather  and  grandmother,  was  a  valid  mar- 
riage, or  for  a  decree  declaring  either  of  the  mat- 
ters aforesaid ;  and  any  such  subject  or  person, 
being  so  domiciled  or  claiming  as  aforesaid,  may 
in  like  manner  apply  to  the  Court  for  a  decree 
declaring  that  his  marriage  was,  or  is,  a  valid 
marriage ;  and  the  Court  has  jurisdiction  to  hear 
and  dLmine  such  appli  Jon,  and  to  make 
such  decree  declaratory  of  the  legitimacy  or  ille- 
gitimacy of  such  person,  or  of  the  validity  or 
invalidity  of  such  marriage,  as  to  the  Court  may 

1  Stmonm  V.  JIfaZtec,  I860,  2  Sw.  &  Tr.  67 ;  29  L.  J.  (P.  &  M.)  97 ;  Lvnkty. 
Van  Aerde,  1894, 10  Times  L.  R.  426. 

3  Legitimacy  Declaration  Act,  1858  (21  &  22  Vict.  cap.  93),  as.  1,  2,  8. 

*  But  whether  in  this  ease  **  personal  estate  **  is  not  to  be  oonfined  to  interest 
inland? 
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seem  just;  and  such  decree,  except  as  herein- 
after mentioned^  is  hinding  to  all  intents  and 
purposes  on  the  Crown,  and  on  all  persons  whom- 
soever. 

(2)  Any  person,  being  so  domiciled  or  claiming  as 

aforesaid,  may  apply  by  petition  to  the  Court  for 
a  decree  declaratory  of  his  right  to  be  deemed  a 
natural-born  British  subject,  and  the  Court  has 
jurisdiction  to  hear  and  determine  such  applica- 
tion, and  to  make  such  decree  thereon  as  to  the 
Court  may  seem  just ;  and  where  such  application 
as  last  aforesaid  is  made  by  the  person  making 
such  application  as  herein  mentioned  for  a  de- 
cree  declaring  his  legitimacy  or  the  validity  of  a 
marriage,  both  applications  may  be  included  in 
the  same  petition;  and  every  decree  made  by 
the  Court,  except  as  hereinafter  mentioned,  ia 
valid  and  binding  to  all  intents  and  purposes, 
upon  the  Crown  and  all  persons  whomsoever.^ 

(3)  The  decree  of  the  Court  does  not  in    any  case 
A  prejudice  any  person,   unless  such  person  has 

been  cited  or  made  a  party  to  the  proceedings, 
or  is  the  heir  at  law  or  next  of  kin,  or  other  real 
or  personal  representative  of,  or  derives  title 
under  or  through,  a  person  so  cited  or  made  a 
party ;  nor  shall  such  sentence  or  decree  of  the 
Court  prejudice  any  person,  if  subsequently 
proved  to  have  been  obtained  by  fraud  or  collu- 
sion.^ 

^  Legitimacy  Declaration  Act,  1858,  s.  2. 

s  The  Legitimacy  Declaration  Act,  1868  (21  &  22  Vict.  eap.  d3),  s.  8.  This 
Rale  in  sobstance  repeats  as.  1,  2,  and  8  of  the  Legitimacy  Declaration  Act, 
1858,  with  one  or  two  verbal  alterations  intended  simply  to  make  it  read  as  a 
Rale.  It  is  to  be  noted  that  the  Court  referred  to  in  the  Act  is  the  Coart  for 
Divorce  and  Matrimonial  Causes.  But  the  original  jurisdiction  of  this  Court 
has  been  transferred  to  the  High  Court  (see  Judicature  Act,  187.S,  ss.  3,  4, 
16),  and  is  in  effect  exercised  by  the  Probate,  Divorce,  and  Admiralty  Division 
of  the  High  Court  (/2»u/.,  s.  31). 

As  to  Ireland,  see  the  Legitimacy  Declaration  Act  (Ireland),  1868,  31  Vict, 
cap.  20  ;  and  as  to  Scotland,  see  Ufackay^  Manual  of  Practice  of  the  Court  of 
Sestion,  p.  379,  and  the  Legitimacy  Declaration  Act,  1858,  s.  9. 
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Comment 

Conditions  of  Jurisdiction,  —  The  jurisdiction  of  the  Court 
depends  upon  the  petitioner  fulfilling  certain  conditions :  — 

1.  He  must  be  a  natural-bom  British  subject,^  or  a  person 
claiming  to  be  a  natural-bom  British  subject ;  and  it  is  doubtful 
whether,  in  spite  of  the  wide  terms  of  the  Naturalization  Act, 
1870,  s.  7,^  an  alien  to  whom  a  certificate  of  naturalization  is 
granted  is  a  natural-born  British  subject  within  Rule  51.^ 

2.  The  petitioner  must  at  the*  time  of  presenting  his  petition 
either  be  domiciled  in  England  or  Ireland^  or  claim  real  or  per- 
sonal estate  in  England.^ 

The  words  ^^  real  or  personal  estate  "  probably  mean  land  or 
immovables*  The  term  *^  personal  estate  "  can  hardly  in  this  con- 
nection include  goods  or  choses  in  action. 

He  does  not  fulfil  the  requirements  of  our  Rule  if  he  is  domi- 
ciled out  of  England  and  Ireland,  (e.  ^.,  in  the  Isle  of  Man)  un- 
less he  claims  property  in  England.  It  will  not  bring  him  within 
it  if,  when  domiciled,  6.  ^.,  in  Scotland,  he  claims  property  in 
Ireland. 

While  the  petitioner's  domicil  may  be  either  English  or  Irish 
the  estate  claimed  must  be  in  England.  ** 

3.  He  must  petition  the  Court  to  declare  one  or  any  of  the  fol- 
lowing things: — 

(a)  The  legitimacy  of  the  petitioner. 

(b)  The  validity  of  the  petitioner's  own  marriage. 

(c)  The  validity  of  the  marriage  of  the  petitioner's  parents 

or  grandparents. 

(d)  The  petitioner's  right  to  be  a  natural-bom  British  sub- 

ject. 
Nature  of  Jurisdiction.  —  When  the  above  conditions  are  ful- 
filled^ (and  not  otherwise),  the  Court  has  jurisdiction  to  de- 
clare— 

(i)  The  legitimacy  or  the  illegitimacy  of  the  petitioner, 
(ii)  The  validity  or  invalidity  of  any  marriage  which  the 
Court  is  petitioned  to  declare  valid. 

1  As  to  natoral-bom  BritiBh  subjects,  see  pp.  173, 175-180,  anU* 

*  See  Rule  25,  p.  181,  ante. 

*  /.  0.,  within  the  Legitimacy  Declaration  Act,  1858. 
4  21  &  22  Vict.  cap.  93,  ss.  1  and  2. 

*  Compare  ManseL  v.  AUamey-General,  1877,  2  P.  D.  265  ;  1879,  4  P.  D. 
232  ;  Scott  ▼.  Attomey-Gerural,  1886, 11  P.  D.  128  ;  BrinUey  ▼.  Attamejf'Gm' 
eral,  1890, 15  P.  D.  76. 
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(iii)  That  the  petitioner   has,  or   has  not,  a  right  to  be 
deemed  a  natural-bom  British  subject. 

This  jurisdiction  applies  as  well  to  past  as  to  existing  marriages, 
and  is  a  totally  different  thing  from  the  authority  inherited  by  the 
Court  from  the  Ecclesiastical  Courts  to  entertain  a  suit  for  the 
declaration  of  the  nullity  of  an  existing  marriage.^  A  petitioner 
cannot,  under  Rule  51  (i.  e.,  under  Legitimacy  Declaration  Act, 
1858),  pray  to  have  a  marriage  declared  invalid,  or  any  person, 
declared  illegitimate,  or  not  a  British  subject,  though  the  decree 
of  the  Court  may  declare  invalid  a  marriage  which  it  is  asked  to 
declare  valid,  and,  when  asked  to  declare  the  legitimacy  or  the 
British  nationality  of  the  petitioner,  may  declare  that  he  is  ille- 
gitimate, or  is  not  a  natural-bom  British  subject.^ 

The  decree  of  the  Court  is  prima  Jade  valid,  and  binding  to  all 
intents  and  purposes  upon  all  persons  whomsoever,  including  the 
Crown ;  but  if  certain  persons  interested  in  the  decree  are  not 
cited,  neither  they  nor  their  representatives  are  prejudiced 
thereby,^  and  the  decree  is,  like  other  judgments,  ineffective  (i.  6., 
it  does  not  prejudice  any  person),  if  proved  to  have  been  obtained 
by  fraud  or  collusion.^ 

Illustrations. 

1.  Aj  a  natural-bom  British  subject  domiciled  in  England, 
marries  first  at  Cape  Town,  and  then  in  London,  iV',  who  has 
been  divorced  at  Cape  Town  from  her  husband  for  adultery  with 
A,  The  validity  of  either  marriage  under  the  law  of  Cape  Town 
is  doubtful.  A  petitions  to  have  his  marriage  with  JV^  declared 
valid.     The  Court  has  jurisdiction.^ 

2.  Ay  a  natural-born  British  subject  whose  domicil  is  Irish,  is  for 
a  time  settled  in  Japan,  and  there  marries  a  Japanese  woman  accord- 
ing to  forms  required  by  Japanese  law.  A  petitions  for  a  declara- 
tion that  his  marriage  is  valid.     The  Court  has  jurisdiction.^ 

3.  ^  is  a  natural-bom  British  subject  domiciled  in  France,  and 
claiming  a  freehold  estate  in  Middlesex.  A  petitions  to  have 
himself  declared  the  legitimate  son  of  his  parents,  or  to  have  the 
marriage  in  France  of  his  parents  declared  valid.  The  Court  has 
jurisdiction. 

^  See  Rule  50,  p.  276,  ante. 

'  21  &  22  Vict  cap.  93,  s.  1. 

^  See  Role  51,  daiue  3,  p.  279,  ante,  and  21  &  22  Vict.  cap.  93,  s.  8. 

*  lhid.y  and  see,  as  to  Effect  of  Foreign  Judgments  in  England,  chap,  xyi., 
especially  Rule  90,  pMt,  and  compare  generally,  as  to  doe  aeqnisitioB  of  rights, 
Intro.,  General  Principle  No.  I.,  p.  22,  atUe, 

*  Scott  V.  Attomey-General,  1886, 11  P.  D.  128. 

^  BnMey  v.  AUomey-Genercd,  1890, 15  P.  D.  76. 
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4.  A  is  bom,  and  is  domiciled,  in  France,  and  has  lived  in 
France  till  the  age  of  22.  A^s  father  was  also  bom  in  France. 
^'s  paternal  grandfather  was  an  Englishman  bom  in  England, 
who  married,  or  is  alleged  to  have  married,  A^s  grandmother  at 
Paris.  A  claims  a  freehold  estate  in  Middlesex.  A  petitions  to 
have  the  marriage  of  his  grandfather  and  grandmother  declared 
valid.     The  Court  has  jurisdiction.^ 

5.  The  circumstances  are  the  same  as  in  Dlustration  No.  4, 
except  that  A  petitions  to  be  declared  a  natural-bom  British  sub- 
ject.    The  Court  has  jurisdiction.^ 

6.  A  18  B,  Frenchman  who  has  become  a  naturaliased  British  sub- 
ject under  the  Naturalization  Act,  1870 ;  he  is  domiciled  in  Eng- 
land; he  petitions  to  have  it  declared  that  he  is  the  legitimate 
child  of  his  parents.     Semble,  the  Court  has  jurisdiction.^ 

7.  ^  is  a  natural-bom  British  subject  domiciled  in  France.  He 
claims  to  succeed,  as  next  of  kin,  to  goods  situate  in  England.  He 
petitions  to  have  himself  declared  the  legitimate  son  of  his  parents. 
Semble,  the  Court  has  no  jurisdiction.^ 

8.  ^  is  a  natural-bom  British  subject.  He  is  domiciled  in  Scot- 
land. He  claims  real  estate  in  Ireland.  He  petitions  to  be 
declared  the  legitimate  child  of  his  parents.  The  Court  has  no 
jurisdiction.^ 

9.  A^  a  natural-bom  British  subject  domiciled  in  England, 
petitions  the  Court  for  a  declaration  that  he  is  his  father's  heir  at 
law.     The  Court  has  no  jurisdiction.^ 

10.  A  alleges  in  his  petition  that  the  marriage  of  the  petitioner's 
grandfather  with  ihe  petitioner's  grandmother  is  a  valid  marriage, 
and  that  he  is  entitled  to  succeed  to  a  baronetcy.  The  Court  has 
no  jurisdiction  to  adjudicate  upon  a  claim  to  a  title  of  honour.^ 

^  This  case  is  certainly  within  the  words  of  the  Legitimacy  Declaration  Act, 
1858,  8.  2.  Now,  however,  that  an  alien  can  take,  acquire,  hold,  and  dispose 
of  real  or  personal  property  of  any  description  in  the  United  Kingdom  (Nat- 
uralization Act,  1870,  s.  2),  it  appears  to  a  certain  extent  an  anomaly  that  a 
claim  to  real  estate  in  England  should  be  a  sufficient  ground  to  give  the  Court 
jurisdiction  to  declare  the  claimant  a  British  subject. 

«  Ihid. 

'  Whether  the  Court  has  jurisdiction  or  not  depends  upon  the  answer  to  the 
question  whether  the  effect  of  the  Naturalization  Act,  1870,  s.  7,  is  to  make 
the  petitioner  a  natural-bom  British  subject  within  the  meaning  of  21  &  22 
Vict.  cap.  93,  s.  1.    See  Rule  25,  p.  181,  ante, 

*  Whether  the  Court  has  jurisdiction  depends  on  the  meaning  of  the  term 
"  personal  estate  "  in  Rule  51,  t.  e.,  in  21  &  22  Vict.  cap.  93,  s.  1. 

^  The  petitioner  is  neither  domiciled  in  England  nor  in  Ireland,  nor  does  bo 
claim  real  or  personal  estate  in  England. 

•  Mansel  v.  Attomey-Oeneral,  1877,  2  P.  D.  2e5 ;  1879,  4  P.  D.  232. 
^  Frederick  y.  Attorney-General,  1874,  L.  B.  3  P.  &  D.  196. 


AMERICAN  NOTES. 
CHAPTER  VII. 

JURISDICTION  IN  RESPECT  OF  DIVORCE— DECLARATION  OF  NUL- 
UTY  OF  MARRIAGE— AND  DECLARATION  OF  LEGITIMACY. 

1.  (Rules  48,  49.)  Jubisdiction  to  grant  Divorce.  —  The  Courts,  as 
a  general  rule,  are  not  invested  with  jurisdiction  in  matters  of  divorce  unless 
at  least  one  of  the  parties  is  domiciled  within  the  State.  De  Meli  v.  De  Meli^ 
120  N.  Y.  485  ;  24  N.  E.  996 ;  WatHns  v.  Watkins,  135  Mass.  83 ;  Shaw  v. 
Shaw,  98  Mass.  158  ;  Harding  v.  Alden,  9  Me.  140  ;  Valk  v.  VaUc  (R.  I.),  29 
Atl.  499  ;  Fos8  v.  Foss,  58  N.  H.  283  ;  State  v.  Armingtm,  25  Minn.  29  ;  Camiff 
V.  Camiffj  49  Mich.  478 ;  Larquie  v.  Larquie,  40  La.  An.  475 ;  Thompson  v. 
Thompson,  91  Ala.  591 ;  McShane  v.  McShane,  45  N.  J.  £q.  341 ;  19  Atl.  465 ; 
Arrington  v.  Arrington,  102  N.  C.  491 ;  9  S.  E.  200  ;  Morgan  y,  Morgan,  1  Tex. 
Civ.  App.  315  ;  21 S.  W.  154 ;  Treuino  v.  Trevino,  54  Tex.  261 ;  Plates  App, 
80  Pa.  St.  501 ;  Ralston  v.  Ralston,  13  Phila.  30  ;  Oakley  v.  Oaldey,  11  Pa.  Co. 
Ct.  572  ;  1  Pa.  Dist  781.  The  term  ^  residence,''  in  statutes  defining  juris- 
diction,  is  generally  construed  to  mean  domicil.  De  Meli  v.  De  Meli,  120 
N.  Y.  485  ;  24  N.  E.  996  ;  McShane  v.  McShane,  45  N.  J.  Eq.  341 ;  19  Atl. 
465  ;  Firth  v.  Firth  (N.  J.  Eq.),  24  Atl.  916  ;  Bradstreet  v.  Bradstreet,  7  Maokey, 
229 ;  Richards  v.  Richards,  19  D.  C.  431 ;  Carpenter  v.  Carpenter,  30  Eans. 
712.  In  Chapman  v.  Chapman,  129  111.  386  ;  21  N.  £.  806,  the  construction  is 
doubtful.  But  see  Bowman  v.  Bowman,  24  HI.  App.  165,  and  Albee  v.  Alhee, 
141  ni.  550,  in  which  it  is  said  there  must  be  "a  bond  fide  intention  of  estab- 
lishing a  residence  in  this  State."  In  Kentucky  "  residence  "  is  held  to  mean 
actual  residence,  as  distinguished  from  domicil.  Tipton  v.  Tipton,  87  Ey.  243. 
And  see  Wood  v.  Wood,  54  Ark.  172 ;  15  S.  W.  459.  In  Texas  actual  habitancy 
has  been  required,  though  the  party  was  domiciled  there.  Raymond  v.  Hay- 
mond,  74  Tex.  414  ;  12  S.  W.  90.  But,  though  each  State  may  prescribe  the 
conditions  of  divorce  within  its  own  limits,  divorces  founded  upon  mere  resi- 
dence are  not  recognised  as  valid  in  other  States.  2  Bishop,  Mar.,  Div.,  and 
Separation,  ss.  50,  51 ;  Wharton,  Conf.  ofL,  ss.  223, 228.  Generally,  residence 
or  domicil  on  the  part  of  the  complainant  is  sufficient  or  requisite  to  give 
jurisdiction.  Franklin  v.  Franklin,  154  Mass.  515 ;  28  N.  E.  681 ;  Alhee  v. 
Albee,  141  lU.  550 ;  McShane  v.  McShane,  45  N.  J.  Eq.  341 ;  19  Atl.  465  ; 
Jones  V.  Jones  (Miss.),  6  So.  Car.  712 ;  Lochrane  v.  Lochrane,  78  Ky.  467 ; 
Carpenter  v.  Carpenter,  30  Kan.  712  ;  Valk  v.  Valk  (R.  L),  29  Atl.  499 ;  Wood 
V.  Wood  (Ark.),  15  S.  W.  459  ;  Richards  v.  Richards,  19  D.  C.  431 ;  Pate  v. 
Pate,  6  Mo.  App.  49  ;  Haymond  v.  Raymond,  74  Tex.  414  ;  12  S.  W.  90.  See 
Am,  Law  Register,  February,  1877,  p.  71  et  seq.  Sometimes  domicil  at  the  time 
of  the  offence  is  required.  A,  B.y.  C.  B.  34  N.  J.  Eq.  43;  Perzel  v.  Perzel 
(Ky.),  15  S.  W.  658  ;  Wharton,  Conf,  of  L,  s.  231.  But,  generally,  domicil 
confers  jurisdiction  without  regard  to  the  place  of  the  marriage  or  of  the 
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offeDoe.  lyAumHiers  y.  De  LnHxndais,  32  La.  An.  605  ;  Franklin  ▼.  FVankHn^ 
154  Mass.  515 ;  28  N.  E.  681 ;  Firth  ▼.  Firth,  50  N.  J.  £q.  137 ;  Jones  ▼. 
Jones  (Miss.),  6  So.  712  ;  Ditson  ▼.  Ditson,  4  R.  I.  87 ;  Harding  v.  Alden,  9 
Me.  140  ;  2  Bishop,  Mar.^  Div,,  and  Separation,  ss.  38, 160-178.  The  domicil 
musfc  be  bona  fide,  Jones  ▼.  Jones  (Miss.),  6  So.  711 ;  Alhee  t.  AJhee,  141  111. 
550  ;  31  N.  E.  153  ;  Smiih  ▼.  SmiOi,  43  La.  An.  114 ;  10  So.  248.  But  if  the 
animus  manendi  really  exists,  the  motive  of  the  complainant  in  selecting  his 
domicil  is  immaterial.  Fosdick  ▼.  Fosdicky  15  R.  1. 130 ;  23  Atl.  140 ;  Coi- 
bum  T.  CoUmm,  70  Mich.  647.  See  Ellis  v.  EUis  (Minn.),  56  N.  W.  1056,  to 
the  effect  that,  the  elements  of  jurisdiction  existing,  collusion  does  not  avoid 
the  judgment. 

For  the  purposes  of  divorce  jurisdiction,  a  wife  may  have  a  domicil  separate 
from  that  of  the  husband.  Burtis  y.  Burtis  (Mass.),  37  N.  E.  740  ;  Burlen  v. 
Shannon,  115  Mass.  438  ;  Harteau  v.  Harteau,  14  Pick.  181 ;  Barber  v.  Barber, 
21  How.  582  ;  Hewes  v.  Hewes,  61  Hun,  625  ;  16  N.  Y.  Supp.  119  ;  Arringlon  v. 
Arrington,  102  N.  C.  491  ;  9  S.  E.  200  ;  Smith  v.  Smkh,  43  La.  An.  1140  ;  10 
So.  248  ;  Tolen  v.  Tolen,  2  Blackf.  407  ;  White  v.  WhiU  (R.  I.),  27  Atl.  506  ; 
Bowman  v.  Bowman,  24  111.  App.  165 ;  McConnell  v.  McConneU,  37  Neb.  57. 
But  a  wife  cannot  gain  a  domicil  by  her  own  wrong.  Suter  v.  Suter  (Miss.), 
16  So.  678  ;  Babbitt  v.  Babbitt,  69  lU.  277  ;  Heath  v.  Heath,  42  La.  An.  437 ; 
7  So.  540. 

Whatever  may  be  the  view  taken  as  to  the  international  or  interstate  va- 
lidity of  a  divorce,  where  the  defendant,  not  being  domiciled  within  the  terri- 
tory, was  not  served  with  process  therein,  the  statutes  of  most  of  the  States 
provide  for  extra-territorial  service,  either  actual  or  constructive.  Ditson  v. 
Ditson,  4  R.  I.  87  ;  Butler  v.  Washington,  45  La.  An.  279  ;  12  So.  356  ;  Whartm, 
Conf.  of  L.  s.  237.  See  Oakley  v.  OoMey,  11  Pa.  Co.  Ct.  572 ;  1  Pa.  Dist 
781.  But  the  statutory  requirements  in  this  regard  must  be  strictly  fol- 
lowed. Chedy  V.  Clayton,  110  U.  S.  701  ;  Prettyman  v.  Prettyman,  125  Ind. 
149  ;  25  N.  E.  179  ;  Heath  v.  Heath,  4  La.  An.  437  ;  7  So.  540  ;  Northcut  v. 
Lemery,  8  Or.  316  ;  Atkins  v.  Atkins,  9  Neb.  191.  And  it  has  been  held  that 
when  the  defendant  is  a  non-resident,  has  not  been  served  with  process  within 
the  State,  and  has  not  appeared,  the  decree  must  be  confined  to  a  dissolution 
of  the  marital  relation,  and  cannot  impose  disability  to  marry  again.  Gamer 
V.  Gamer,  56  Mo.  127. 

2.  (Rule  50.)  JcRiSDiCTioir  ab  to  Nuixmr  of  Marriaob. — Jurisdiction 
to  avoid  a  voidable  marriage,  or  to  declare  a  void  marriage  void,  except  so  far 
as  courts  of  equity,  acting  upon  the  contractual  element  of  marriage,  may 
assume  to  exercise  such  jurisdiction  for  original  defects,  depends  upon 
statutes.  2  Bishop,  Mar,,  Div,,  and  Separation,  ss.  794-809.  Very  generally, 
however,  suits  for  nullity  are  discussed  and  treated  as  divorce  suits.  See 
A.  JL  V.  B.  e.  34  N.  J.  Eq.  43  ;  /.  G,  v.  H  G,  33  Md.  401. 


CHAPTER  Vm. 

JURISDICTION  m  BANKRUPTCY  AND    IN    RE- 
GARD TO  WINDING-UP  OF  COMPANIES. 

I.  BANKRUPTCY.* 

(A)  Where  Court  has  no  Jurisdiction. 

Rule  52. — The  Court  has  no  jurisdiction  to  adjudge 
bankrupt  any  debtor  -who  has  not  committed  an  act  of 
bankruptcy  within  the  terms  of  Rule  58. 

The  term  "  the  Court,"  *  in  this  Rule  and  in  Rules  53  to 
58,  means  a  Court  having  jurisdiction  in  bankruptcy,  under 
the  Bankruptcy  Act,  1883,^  and  includes 

(1)  the  High  Court,  and 

(2)  any  County  Court  having  jurisdiction   in  bank- 

ruptcy under  the  said  Act.^ 

*  See  the  Bankraptcj  Act,  18S3  (46  &  47  Vict  cap.  52),  as.  4,  6,  7,  20,  92, 
93, 168 ;  the  Bankruptcy  Act,  1890,  s.  1 ;  Bankruptcy  Rules,  1883,  r.  148 ; 
Baldwin,  Law  of  Bankruptcy,  4th  ed.,  pp.  1-^7 ;  WeiUake,  3rd  ed.,  pp.  146-162  ; 
NeUon,  163-166. 

It  18  not  the  aim  of  these  Rules  to  enumerate  all  the  cironmstanoes  under 
which  the  jurisdiction  of  the  Court  depends,  and  still  less  to  state  generally  the 
law  of  bankruptcy  ;  these  Rules,  further,  do  not  state  what  are  the  circum- 
stances under  which  bankruptcy  proceedings  should  be  taken  in  the  High 
Court  or  in  the  County  Court  respectively.  AU  the  English  bankruptcy 
Courts  are,  for  the  purpose  of  these  Rules,  treated  as  if  they  were  one  Court. 
The  object  of  these  Rules  in  regard  to  bankruptcy  is  to  show  how  far  the  juris- 
diction of  the  High  Court  or  any  other  English  bankruptcy  Court  is  or  is  not 
affected  in  a  given  case  by  the  case  containing  some  foreign  element,  «.  g,,  by 
the  debtor  being  an  alien  domiciled  abroad,  or  by  his  debts  having  been  in- 
curred abroad. 

'  It  is  convenient,  for  the  purpose  of  Rules  52-68,  to  thus  extend  the  mean- 
ing of  the  term  *'  Court."    See  p.  64,  ante. 

'  46  &  47  Vict  cap.  52,  s.  168. 

«  Ibid.,  8.  92. 
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Ck)miiieiit 

An  **  act  of  bankruptcy  "  is  one  of  the  series  of  acts  enumer- 
ated in  Rule  58,  the  commission  of  which  by  a  debtor  is  evidence 
of  his  insolvency.  The  existence  of  the  Courtis  jurisdiction  to 
entertain  bankruptcy  proceedings  against  any  debtor  arises  from 
the  commission  by  him  of  an  act  of  bankruptcy.^  The  Court, 
therefore,  cannot  possibly  have  any  bankruptcy  jurisdiction  over 
a  debtor  who  has  not  committed  an  act  of  bankruptcy. 

ninstrations. 

1.  ^  is  domiciled  in  a  foreign  country.  X^  has  contracted  debts 
in  England,  and  files  in  a  Court  of  such  foreign  country  a  declara- 
tion of  his  inability  to  pay  his  debts.  A^  an  English  creditor, 
treats  this  as  an  act  of  bankruptcy,  and  presents  a  bankruptcy  pe- 
tition against  JT.  But  the  alleged  act  of  bankruptcy  is  one  which 
can  be  conmiitted  only  in  England.^  The  Court  has  no  jurisdic- 
tion to  entertain  the  petition,  or  to  adjudge  X^b,  bankrupt. 

2.  ^,  a  Portuguese  subject  domiciled  in  Portugal,  contracts  a 
debt  to  ^  in  England.  A  brings  an  action  against  X  for  the 
debt,  and  serves  X  with  a  writ.  X^  in  consequence,  leaves  Eng- 
land for  Portugal.  A  presents  a  bankruptcy  petition  against  X. 
The  alleged  act  of  bankruptcy  is  that  X  has  departed  out  of  Eng- 
land ¥rith  intent  to  defeat  his  creditors.^  The  mere  return  by  X 
to  his  own  country  is  not  such  an  act  of  bankruptcy.  The  Court 
has  no  jurisdiction.^ 

8.  The  case  is  the  same  as  in  Illustration  No.  2,  except  that  the 
alleged  act  of  bankruptcy  is  the  remaining  out  of  England, 
namely,  in  Portugal,  by  X  with  intent  to  defeat  his  creditors. 
X  being  an  alien  domiciled  in  Portugal,  his  being  there  is  not 
such  an  act  of  bankruptcy.     The  Court  has  no  jurisdiction.^ 

Rule  53.*  —  The  Court  has  no  jurisdiction  to  adjudge 

1  Ex  parte  Crispin,  1873,  L.  R:  8  Ch.  374. 

*  See  Rule  58,  clause  (f),  p.  300,  post. 
^  See  Rule  58,  clause  (d),  p.  300,  past. 

*  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374. 

*  lUd, 

«  Ex  parU  EUxin,  1879,  12  Ch.  D.  (C.  A.)  522  ;  /n  re  Pearson,  [1892]  2 
Q.  B.  (C.  A.)  263.    And  see  Ex  parU  Crispin,  1873,  L.  R.  8  Ch.  374. 

Whether  the  Court  may,  subject  to  the  effect  of  Rule  54,  have  jurisdiction 
to  adjudge  bankrupt,  in  respect  of  an  act  of  bankruptcy  committed  out  of 
England,  an  alien  who  is  not  domiciled  in  England,  but  is  there  at  the  time  of 
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bankrupt  any  debtor  who  is  not  a  debtor  subject  to  the 
English  bankruptcy  law. 

A  debtor  is  not  '^  a  debtor  subject  to  the  English  bank- 
ruptcy law ''  unless  he  either  — 

(1)  commits  an  act  of  bankruptcy  in  England^  or, 

(2)  being  a  British  subject  [or  (semble)  being  dom- 

iciled in  England],  commits  an  act  of  bankruptcy 
out  of  England. 

Gomment 

An  act  of  bankraptcy  can  be  committed  only  by  a  **'  debtor." 
The  word  "  debtor,"  however,  is  a  very  wide  one  and  must  re- 
ceive some  qualification ;  for  since  the  jurisdiction  of  the  Court 
depends  on  the  commission  of  an  act  of  bankruptcy  by  a  debtor, 
*^  unless  we  put  some  limit  on  the  word  ^  debtor,'  it  will  come  to 
^^  this,  that  any  man  who  has  never  been  in  England,  a  subject  of 
^*  a  foreign  state,  can  be  made  a  bankrupt  in  England  because  in 
^  a  foreign  state  he  has  done  a  certain  act."  ^ 

The  true  interpretation  of  the  general  word  ^^  debtor,"  in  the 
Bankruptcy  Act,  is  a  debtor  subject  to  the  English  bankruptcy 
law.  ^^  Section  4  of  the  Act  of  1883  [which  Bule  58  in  effect 
*^  repeats]  relates  only  to  debtors  who  are  subject,  either  by  birth 
^  and  natural  allegiance  or  by  temporary  residence,  to  the  Eng- 
"lish  law." 2  "The  whole  question  is  governed  by  the  broad, 
"  general,  universal  principle  that  English  legislation,  unless  the 
"  contrary  is  expressly  enacted,  or  so  pkinly  implied  as  to  make 
"  it  the  duty  of  an  English  Court  to  give  effect  to  an  English 
"  statute,  is  applicable  only  to  English  subjects,  or  to  foreigners 
who  by  coming  into  this  country,  whether  for  a  long  or  a  short 
time,  have  made  themselves  during  that  time  subject  to  English 
jurisdiction."  ^     "  The  governing  principle  is,  that  all  legislation 

the  presentation  of  the  bankruptcy  petition  ?  Contrast  the  language  of  Mel- 
lish,  L.  J.y  in  Ex  parte  Crispiny  with  the  language  of  Brett,  L.  J.,  in  Ex  parte 
Blain. 

1  Ex  parU  Blainy  1879,  12  Ch.  D.  (C.  A.)  522,  531,  judgment  of  Cotton, 
L.  J.  Though  Ex  parte  Blain  is  decided  under  the  Bankruptcy  Act,  1869,  32 
&  33  Yict.  cap.  71,  the  principle  of  it  applies  to  the  Bankruptcy  Act,  1883. 
See  In  re  Pearson,  [1892]  2  Q.  B.  (C.  A.)  263. 

Note,  however,  that  the  words  of  Cotton,  L.  J.,  refer  to  an  act  which  did  not 
contain  any  provision  corresponding  to  the  Bankruptcy  Act,  1883,  s.  6  (d), 
which  is  reproduced  in  Rule  54,  post, 

«  In  re  Pearson,  [1892]  2  Q.  B.  (C.  A.)  263>  268,  judgment  of  Fry,  L.  J. 

*  Ex  parte  Blain,  1879, 12  Ch.  D.  (C.  A.)  522,  526,  judgment  of  James,  L.  J., 
cited  In  re  Pearson,  p.  268,  in  judgment  of  Fry,  L.  J. 
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is  prima  facie  territorial,  that  uf  to  say,  that  the  legislation  of 
^^  any  country  binds  its  own  subjects,  and  the  subjects  of  other 
^^  countries  who  for  the  time  bring  themselves  vdthin  the  alle- 
"  giance  of  the  legislating  power."  ^ 

In  other  words,  the  debtor  to  whom  the  bankruptcy  law  applies 
must  be  a  debtor  subject  to  the  law  of  England.^ 

The  term,  however,  '^  debtor  subject  to  the  English  bankruptcy 
law,"  or  ^^  debtor  subject  to  the  law  of  England,"  is  vague,  and 
itself  needs  explanation.  Its  meaning  is  defined,  or  at  any  rate 
limited,  by  clauses  1  and  2  of  our  Kule. 

1.  Any  debtor  who  (whether  a  British  subject  or  an  alien, 
whether  domiciled  in  England  or  elsewhere)  commits  an  act  of 
bankruptcy  in  England  is  a  debtor  subject  to  the  English  bank- 
ruptcy law.^ 

^^  The  English  Legislature  has  a  right  to  make  a  bankruptcy 
^^  statute,  which  shall  bind  all  its  own  subjects,  and  any  foreigner 
^^  who  for  the  time  is  in  England,  and  does  something  there  which 
*^  the  statute  forbids.  As  long  as  he  is  in  England  he  is  under  the 
^^  allegiance  of  the  Queen  of  England,  and  in  the  power  of  the 
^^  English  Legislature.  Therefore  it  has  been  held  ^  [under  the 
^^  Bankruptcy  Act,  1869],  that  if  a  foreigner,  though  not  dom- 
^^  idled  or  permanently  resident  in  this  country,  comes  into  Eng- 
^'  land,  and  does  or  omits  to  do  some  act  in  England  which  the 

^  Ex  parte  Blairif  p.  628,  judgment  of  Brett,  L.  J.,  cited,  In  re  Pearson^ 
p.  268,  judgment  of  Fry,  L.  J. 

>  See  /n  re  Pearson,  [1892]  2  Q.  B.  (C.  A.)  263,  268,  judgment  of  Fry, 
L.  J. 

«  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374,  379,  per  Curiam,  (Compare  Ex 
parte  Blain,  1879, 12  Ch.  D.  (C.  A.)  522,  528,  judgment  of  BreU,  L.  J.)  Note 
particularly  that  in  Ex  parte  Crispin,  the  debtor  was  a  Portuguese  subject 
domiciled  in  Portugal,  and  was  in  Lisbon  when  the  bankruptcy  petition  was 
presented.  The  debt  was  incurred  in  England,  but  Ex  parte  Pascal,  1876, 1 
Ch.  D.  (C.  A.)  509,  shows  that  this  was  immaterial.  The  sole  basis  of  juris- 
diction was,  therefore,  the  commission  of  an  act  of  bankruptcy  in  England. 
It  seems,  then,  clear  that  though  the  requirements  of  the  Bankruptcy  Act, 
1883,  B.  6, 1  (d),  would  make  it  impossible  now  to  bring  the  debtor  in  Ex  parte 
Crispin  within  the  Bankruptcy  Act,  yet  that  he  is  a  debtor  within  s.  4.  The 
principle  of  Ex  parte  Crispin,  in  short,  still  holds  good,  and  the  words  of  Mel- 
Ush,  L.  J.,  in  Ex  parte  Pascal,  1876,  1  Ch.  D.  (C.  A.)  609,  512,  "  it  was  de- 
'*  cided  in  Ex  parte  Crispin  that  if  a  foreigner  comes  to  England  and  contracts 
'*  debts,  and  commits  an  act  of  bankruptcy  in  England,  he  can  be  adjudicated 
''  a  bankrupt,"  are  to  be  taken  in  their  full  width,  and  apply  to  an  alien  who  is 
not  in  England  when  the  petition  is  presented.  But  they  must,  of  course,  be 
taken  subject  to  the  effect  of  the  Bankruptcy  Act,  1883,  s.  6  (d),  i.  e.,  of  Rule 
B^post, 

*  See  Ex  parte  Pascal,  1876, 1  Ch.  D.  (C.  A.)  609. 


BANKRUPTCY.  289 

^'  English  Legislature  has  declared  to  be  an  act  of  bankruptcy^ 
^^  then,  by  reason  of  that  act  of  bankruptcy  done  or  suffered  in 
^'  England,  he  may  be  made  a  bankrupt  in  England."  ^ 

"  It  was  argued,"  said  Mellish,  L.  J.,  ^^  that  the  word  ^  debtor ' 
'^  must  be  confined  to  debtors  subject  to  the  laws  of  England,  and 
''*  that  as  the  appellant  was  a  foreigner  [viz.,  a  Portuguese  domi- 
^'ciled  in  Portugal],  and  had  left  England  before  a  petition  was 
'^  presented  against  him,  he  had  ceased  to  be  subject  to  the  laws  of 
^'  England,  and  no  petition  could  be  presented  against  him.  We 
^  agree  that  the  word  ^  debtor '  must  be  construed  to  mean  ^  debtor 
^^  properly  subject  to  the  laws  of  England  ;  *  but  we  are  of  opinion 
*^  that  it  is  the  act  of  bankruptcy,  and  not  the  petition,  which  gives 
^'  jurisdiction  to  the  Court  of  Bankruptcy,  and  that  if  a  foreigner 
^^  comes  to  England,  and  contracts  debts  in  England,  and  com- 
^^mits  an  act  of  bankruptcy  in  England,  he  thereby  gives  the 
^^  Court  of  Bankruptcy  jurisdiction  over  him,"  ^  i.  e.,  becomes  a 
debtor  subject  to  the  English  bankruptcy  law.^ 

2.  Any  debtor  who,  being  a  British  subject  [or  (semble)  who, 
being  domiciled  in  England],  commits  an  act  of  bankruptcy  out 
of  England,  is  a  debtor  subject  to  the  English  bankruptcy  law.^ 

It  is  pretty  clear  that  the  word  ^*  debtor  "  includes  a  British 
subject  who  commits  an  act  of  bankruptcy  out  of  England.  ^^  As 
^^  regards  an  Englishman,  a  subject  of  the  British  Crown,  it  is  not 
^^  necessary,"  says  Cotton,  L.  J.,  **'  that  he  should  be  here,  if  he 
^^  has  done  that  which  the  Act  of  Parliament  says  shall  give  juris- 
^^  diction,  because  he  is  bound  by  the  Act  by  reason  of  his  being  a 
^^  British  subject ; "  ^  for  ^^  the  English  Legislature  has  a  right  to 
^  make  a  bankruptcy  statute  which  shall  bind  all  its  own  subjects, 
^and  any  foreigner  who  for  the  time  is  in  England  and  does 
^*  something  there  which  the  statute  forbids."  ^ 

1  Ex  parte  Blain,  1879,  12  Ch.  D.  (C.  A.)  622,  528,  jndgment  of  BreU,  L.  J. 
Sach  a  foreigner  could  not  in  general  be  made  a  bankrupt  under  the  Bank- 
ruptcy Act,  1883,  as  be  would  probably  not  fulfil  the  requirements  of  the 
Bankruptcy  Act,  1883,  s.  6  (d),  embodied  in  Rule  54,  post.  Still  he  would  bo 
a  debtor  subject  to  the  English  bankruptcy  law,  and  therefore  liable  to  be 
made  a  bankrupt  if  he  satisfied  the  requirements  of  Rule  54,  e.  ^.,  by  having 
ordinarily  resided  in  England  within  a  year  before  the  presentation  of  the 
petition. 

*  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374,  379,  per  Curiam.  This  case  was 
decided  under  the  Bankruptcy  Act,  1869.  See  note  3,  p.  288,  antef  and  Rule 
54,/Nwf. 

*  Compare  Rule  56  as  to  jurisdiction  to  make  a  debtor  bankrupt  on  his 
own  petition. 

«  Ex  parte  Blain,  1879, 12  Ch.  D.  (C.  A.)  522,  528,  532. 

*  Ibid.  9  p.  532,  judgment  of  Cotton,  L.  J. 

*  Ihid.^  p.  528,  judgment  of  Brett,  L.  J. 
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It  appears  probable  further,  though  not  certain,  that  the  same 
principle  applies  to  an  alien  domiciled  in  England. 

^^  All  the  authorities,"  says  Brett,  L.  J.,  ^  have  held  that  it  is 
*^  necessary  that  the  act  of  bankruptcy  should  have  been  commit- 
ted in  England  if  the  person  against  whom  the  statute  is  invoked 
is  a  foreigner  who  is  not  domiciled  in  Engknd."  ^  These  words 
suggest  the  conclusion  that  an  alien  who  is  domiciled  in  England 
is  a  '^  debtor,"  under  the  Bankruptcy  Act,  even  though  the  act  of 
bankruptcy  is  committed  in  a  foreign  country. 

The  terms  of  Rule  58  are  simply  negative.  The  Court  has  no 
jurisdiction  to  adjudicate  bankrupt  any  debtor  who  is  not  a  debtor 
subject  to  the  English  bankruptcy  law  within  the  terms  of  that 
Rule.  But  it  is  not  the  case  that  the  Court  has  jurisdiction  to 
adjudicate  bankrupt  every  debtor  who  is  a  debtor  subject  to  the 
English  bankruptcy  law.^ 

ninstration. 

X,  a  Portuguese  domiciled  in  Portugal,  contracts  debts  in 
England,  where  he  has  within  a  year  before  the  presentation  of  a 
bankruptcy  petition  had  a  place  of  business.  He  is  not  in  Eng- 
land, and  has  committed  an  act  of  bankruptcy  out  of  England. 
The  Court  has  no  jurisdiction.^ 

Rule  54.*  —  The  Court  has  no  jurisdiction  (at  any  rate 
on  a  bankruptcy  petition  being  presented  by  a  creditor)  to 
adjudge  bankrupt  any  debtor  unless  the  debtor  either 

(1)  at  the  time  of  the  presentation  of  the  petition  is 

domiciled  in  England,^  or 

(2)  vnthin  a  year  before  the  date  of  the  presentation 

of  the  petition  has  ordinarily  resided^  or  had  a 
dwelling-house  or  place  of  business,  in  England.^ 

1  Ex  parte  Blain,  1879, 12  Ch.  D.  (C.  A.)  622,  628. 

'  See  especially,  Rule  64,  and  compare  In  re  Pewnon^  [1892]  2  Q.  B.  (C. 
A.)  263. 

s  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374  ;  Ex  parte  Blain,  1879, 12  Ch.  D. 
(C.  A.)  5122;  In  re  Peanon,  [1892]  2  Q.  B.  (C.  A.)  263. 

«  Bankruptcy  Act,  1883,  s.  6  (d). 

'  Ex  parte  Cunningham,  1884, 13  Q.  B.  D.  (C.  A.)  418. 

«  In  re  Hecquard,  1889,  24  Q.  B.  D.  (C.  A.)  71,  with  which  compara  Ex 
parte  BreuO,  1880,  16  Ch.  D.  (C.  A.)  484,  and  In  re  WiUiamsy  1873,  L.  R.  8 
Ch.  690,  which  are  decided  under  the  Bankruptcy  Act,  1869  (32  &  33  Vict 
cap.  71),  8.  69,  Bankruptcy  Rules,  1870,  rr.  17,  61.    Aa  to  meaning  of  worda 
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Gonnnent 

A  debtor  may  be  made  a  bankrupt  either  on  the  petition  of  a 
creditor  or  on  tiie  petition  of  the  debtor  himself.' 

The  Court  has  (at  any  rate  on  the  petition  of  a  creditor^)  no 
bankruptcy  jurisdiction  over  any  debtor  who,  as  to  local  connection 
with  England,  does  not  fulfil  one  or  more  of  the  conditions  laid 
down  in  Eule  54.^ 

These  conditions  may,  any  or  all  of  them,  be  fulfilled  at  the 
same  time.  They  are,  however,  entirely  distinct,  and,  as  far  as 
Rule  54  goes,  the  jurisdiction  of  the  Court  is  not  excluded  if  the 
debtor  fulfils  any  one  of  them. 

As  to  domicU  and  ordinary  residence,  —  The  term  "  domiciled  " 
is  in  this  Eule  used  in  its  strict  technical  sense,^  and  the  burden 
of  proving  what  is  a  debtor's  domicil  lies  prima  facie  upon  the 
creditor.*  The  difference  between  "  domicil "  and  "  ordinary  resi- 
dence/' and  therefore  the  meaning  of  the  words  ^^  ordinarily  re- 
sided,*' has  been  already  treated  of.^  It  is  of  great  importance, 
however,  to  bear  in  mind  that  a  debtor  may  be  domiciled  where 
he  does  not  reside,  and  may  ordinarily  reside  where  he  is  not  domi- 
ciled, and  that  ^^  ordinary  residence "  ^  means  more  than  mere 
temporary  presence  in  England.  ^ 

As  to  dwelling-house.  —  The  word  **  dwelling-house  "  is  not  to 
be  taken  in  a  very  strict  sense.  It  includes,  for  example,  rooms 
which  a  person  has  taken  as  lodgings  in  a  house  of  which  part  is 
retained  by  his  landlord. 

The  debtor  must,  however,  have  exclusive  possession  of  the 
rooms ;  ^  and  as  a  person  may  ^*  ordinarily  reside  "  in  England,  e.  g.^ 
at  different  hotels  for  a  year,  without  having  a  dwelling-house  there, 

'^  carry  on  btudness,"  under  Mayor's  Court  Extension  Act,  1867  (20  &  21  Vict. 
cap.  dvii.),  8.  12,  see  Lewis  v.  Graham,  1888,  20  Q.  B.  D.  780 ;  Graham 
▼.  Lewisy  1888,  22  Q.  B.  D.  (C.  A.)  1. 

1  See  Bankruptcy  Act,  1883,  ss.  5-8,  and  Rules  55,  56,  post, 

'  Compare  Rule  56  and  comment  thereon,  p.  2d7,  past, 

•  Bankruptcy  Act,  1883,  s.  6  (d). 

•  Ex  parte  Cunningham,  1884,  13  Q.  B.  D.  (C.  A.)  418 ;  Ex  parte  Lang- 
worthy^  1887,  3  Times  L.  R.  544. 

•  Ex  parte  Bame^  1886,  16  Q.  B.  D.  (C.  A.)  522. 

•  See  pp.  244,  245,  ante. 

»  Conf.  Brad{f(yrd  v.  Young,  1886,  29  Ch.  D.  (C.  A.)  617,  and  In  re  Patience, 
1885,  29  Ch.  D.  976. 

•  Compare  Ex  parte  Gutierrez,  1879,  11  Ch.  D.  (C.  A.)  298,  and  In  re 
Hecqmrd,  1889,  24  Q.  B.  D.  (C.  A.)  71 ;  and  see  p.  80,  note  1,  aud  contrast 
Rule  80,  Case  1,  post, 

•  In  re  Hecqmrd,  1889,  24  Q.  B.  D.  (C.  A.)  71. 
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SO  he  may  (it  is  submitted)  have  a  dwelling-house  in  England 
without  ordinarily  residing  there.  X^  for  example,  is  an  English 
nobleman  domiciled  in  France.  He  has  a  house  of  his  own  in 
London,  and  keeps  servants  in  it,  so  that  he  can  at  any  moment 
inhabit  it.  He  has  lived  there  for  only  three  days,  or  not  at  all, 
during  a  year.  He  has  not  during  that  year  ^^  ordinarily  resided  " 
in  London,  but  he  has,  it  would  seem,  had  a  dwelling-house  there.^ 

As  to  place  of  business.  — This,  again,  is  a  different  thing  from 
a  dwelling-house.  A  man  may  have  a  place  of  business  at  a  hotel 
if  he  keeps  a  room  and  transacts  business  there,  even  though  he 
never  sleeps  or  resides  at  the  hotel ;  ^  and  possibly,  if  X  keeps  a 
place  of  business  in  London  occupied  only  by  an  agent*  this  may 
suffice  to  render  ^  in  so  far  liable  to  the  bankruptcy  jurisdiction 
of  the  Court.  ^ 

A  distinction  between  ^^  domicil "  and  the  other  kinds  of  local 
connection  which  are  conditions  of  jurisdiction  in  bankruptcy 
shoidd  be  noted.  The  debtor  must  possess  an  English  domicil  at 
the  time  when  the  petition  is  presented.  He  must  "  ordinarily 
reside,"  or  have  a  ^^  dwelling-house,"  etc.,  not  at  the  time  of  the 
presentation  of  the  petition,  but  at  some  period  vnthin  the  year 
(not^  be  it  observed,  for  the  year^  before  the  date  when  the  petition 
is  presented.  This  difference  may  be  thus  exemplified :  A  bank- 
ruptcy petition  is  presented  against  X  on  the  1st  January,  1896. 
He  was  domiciled  in  England  up  to  the  1st  July,  1895,  but  since 
that  date  has  acquired  a  French  domicil.  The  Court  has  no  juris- 
diction. A  petition  is  presented  against  T^on  the  1st  January, 
1896.  At  that  date  he  is  and  has  been  residing  for  nearly  six 
months  in  France,  but  up  to  and  during  June,  1895,  he  was  ordi- 
narily residing  in  England.  In  this  case  the  Court  has  jurisdic- 
tion. 

The  terms  of  Rule  54,  as  of  the  enactment  on  which  it  is 
grounded,*  are  purely  negative.  They  determine  certain  cases  in 
which  the  Court  has  no  jurisdiction ;  they  do  not  determine  the 
cases  in  which  the  Court  has  jurisdiction.^ 

1  See  In  re  Nordenfett,  [1895]  1  Q.  B.  (C.  A.)  161.  Henoe  it  would  seem 
that  a  man  who  has  never  for  years  actually  resided  in  England  may  possibly 
be  held  to  haye  a  dwelling-house  there,  as  where  X,  who  has  not  been  in  Eng- 
land for  five  years,  keeps  his  house  in  London,  in  which  he  had  once  resided, 
in  such  a  condition  as  to  servants,  furniture,  etc.,  that  he  could  at  any  moment 
live  there.    Ibid. 

*  See  In  re  Hecquard,  1889,  24  Q.  B.  D.  (C.  A.)  71. 

«  But  see  Ex  parte  Blain,  1879, 12  Ch.  D.  (C.  A.)  622. 

^  Bankruptcy  Act,  1883,  s.  6,  sub-s.  1  (d). 

^  It  was  at  one  time  maintained,  on  very  plansible  grounds,  that  the  words 
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niustrations. 


1.  X^s  domicil  of  origin  is  Scotch.^  He  has  left  Scotland,  but 
has  not  acquired  a  domicil  of  choice  elsewhere.  He  owes  debts  to 
creditors  in  England,  and  is  staying  for  a  few  days  at  a  hotel  in 
London  on  his  way  to  France.  A  presents  a  bankruptcy  petition 
against  X.  The  Court  has  no  jurisdiction  to  adjudge  X^  a  bank- 
rupt.^ 

2.  X  is  not  domiciled  in  England,  but  during  the  whole  of  1894 
he  resides  in  London.  On  the  1st  January,  1895,  he  ceases  to 
reside  in  England  and  goes  and  resides  in  France,  and  from  that 
date  has  no  place  of  business  in  England.  On  the  2nd  Januaiy, 
1896,  J.,  a  creditor,  presents  a  bankruptcy  petition  against  X. 
The  Court  has  no  jurisdiction.^ 

3.  X  is  not  domiciled  in  England,  and  has  never  had  a  place  of 
business  in  England.  During  the  whole  of  the  year  1894  he 
ordinarily  resides  in  London.  On  the  1st  of  January,  1895,  he 
ceases  to  reside  in  London  and  settles  in  France,  where  he* ac- 
quires a  domiciL  During  the  course  of  1895,  he  occasionally 
visits  London,  staying  at  a  hotel  or  with  friends  for  a  few  days 
at  a  time.  On  the  2nd  January,  1896,  A^  a  creditor,  presents  a 
bankruptcy  petition  against  X»     The  Court  has  no  jurisdiction.^ 

4.  ^  is  an  Englishman,  but  is  not  domiciled  in  England.  He 
has  never  been  ordinarily  resident  in  England,  or  had  a  dwelling- 
house  or  place  of  business  there.  He  is  in  England  for  a  tempo- 
rary purpose,  and  staying  for  a  short  time  at  an  hotel  in  London. 
He  contracts  in  England  a  debt  to  ^  of  X1,000.  He  makes  in 
London  a  conveyance  of  his  property  to  a  trustee  for  the  benefit 
of  his  creditors  generally.  A  presents  a  bankruptcy  petition 
against  X.     The  Court  has  no  jurisdiction.^ 

of  thiB  enactment  **  should  be  read  positively  as  well  as  negatively,  so  as  to 
**  give  the  creditor  a  right  to  present  a  petition  [t.  «.,  so  as  to  give  the  Court 
**  jurisdiction]  wherever  the  act  of  bankruptcy  was  committed."  See  Westlakef 
3rd  ed.,  p.  148.  This  view  is  negatived  by  In  re  Pearson,  [1892]  2  Q.  D.  B. 
(C.  A.)  263.  This  case  shows  that  Ex  parU  Blain,  1879, 12  Ch.  D.  (C.  A.) 
622,  applies  to  the  Act  of  1883. 

^  See  as  to  domicil  of  choice  and  domicil  of  origin,  pp.  99-114,  ante. 

*  Compare  Ex  parte  Ctmningham,  1884,  13  Q.  B.  D.  (C.  A.)  418 ;  In  re 
Hecquard,  1889,  24  Q.  B.  D.  (C.  A.)  71.  It  is  assumed  in  these  illustrations 
that  the  debtor  has  committed  an  act  of  bankruptcy  in  England. 

»  Ibid, 

^  Xy  though  he  has  been  in  England  during  the  year,  has  not  ordinarily 
resided  or  had  a  dwelling-house  or  place  of  business  in  England. 

*  This  appears  strictly  to  follow  from  the  Bankruptcy  Act,  1883,  s.  6,  sub-s. 
1  (d).  Contrast  Ex  parte  Pascal^  1876, 1  Ch.  D.  (C.  A.)  509,  decided  under 
the  Bankruptcy  Act,  1869. 
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(B)  Whebe  Coubt  has  Jubisdiction. 
(a)  On  Creditor's  Petitiwi. 

RuLB  55.*  —  Subject  to  the  effect  of  Rules  53  and  54, 
the  Court,  on  a  bankruptcy  petition  being  presented  by  a 
creditor,  has  jurisdiction  to  adjudge  bankrupt  any  debtor 
(being  otherwise  liable  to  be  adjudged  bankrupt)  ^  who  has 
committed  the  act  of  bankruptcy  on  which  the  petition  is 
grounded  within  three  months  before  die  presentation  of 
the  petition. 

The  jurisdiction  of  the  Court  is  not  affected 

(1)  by  the  fact  that  the  debt  owing  to  the  petitioning 

creditor  was  not  contracted  in  England,^  or 

(2)  by  the  absence  of  the  debtor  from  England  at  the 

time  of  the  presentation  of  the  petition,^  or 

(3)  by  the  fact  that  either  the  creditor  or  the  debtor 

is  an  alien.^ 

Gomment 

The  exercise  of  the  Court's  bankruptcy  jurisdiction  is  to  a  certain 
extent  discretionary.  The  Court  may,  on  the  petition  of  a  creditor 
or  of  a  debtor,  decline  to  exercise  jurisdiction  which  it  undoubtedly 
possesses.  Such  refusal,  for  example,  may  be  based  on  the  ground 
that  the  debtor  has  been  made  bankrupt  in  another  country,^  or 

1  See  Bankruptcy  Act,  1883,  88.  4,  6,  and  20. 

*  There  are  other  conditions  as  to  the  jurisdiction  of  the  Court  with  which 
these  Rules  are  not  concerned,  viz.,  that  the  debt  owing  to  the  petitioning 
creditor  or  creditors  must  amount  to  fifty  pounds  ;  that  it  must  be  a  liqui- 
dated sum  payable  immediately  or  at  some  future  time  (see  Bankruptcy  Act, 
1883,  s.  6).  Nor  are  these  Rules  concerned  either  with  the  steps  which  must 
be  taken  before  a  debtor  can  be  adjudged  bankrupt  (see  Bankruptcy  Act,  1883^ 
s.  20),  or  with  the  question  whether  proceedings  should  be  taken  in  the  High 
Court  or  in  a  County  Court.     (Bankruptcy  Act,  1883,  ss.  92,  99.) 

^  See  Baldwin,  4th  ed.,  p.  30  ;  ExparU  Pascal,  1876, 1  Ch.  D.  (C.  A.)  509, 
512,  513,  judgment  of  James,  L.  J. 

«  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374.  See  Bankruptcy  Rules,  1883, 
r.  148. 

»  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374. 

«  Ex  parte  Robinson,  1883,  22  Ch.  D.  (C.  A.)  816.  Compare  ExparU  Mo- 
CuUoch,  1880, 14  Ch.  D.  (C.  A.)  716. 
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generally  on  the  existence  of  ''*  any  of  those  equitable  considera- 
**  tions  which  have  induced  the  Court  ...  to  say  that,  although 
**  the  legal  requisites  to  an  adjudication  were  in  all  respects  per- 
**  feet,  it  was  not  equitable  that  the  bankruptcy  should  proceed."  ^ 
'^  It  is  not  necessary,"  says  Lord  Justice  James,  ^'  for  us  to  say 
^that  in  every  case  the  words  of  [the  Bankruptcy  Act,  1869],  sec- 
**'  tion  8,^  ^  shall  be  adjudged  bankrupt,'  ^  make  the  adjudication  so 
clearly  ex  ddntojustiticB  that  the  Court  has  no  discretion  in  the 
matter.  The  Cluef  Judge  has  pointed  out  that,  notvdthstanding 
^^  those  words,  the  Court  retains  its  old  jurisdiction  to  refuse  to 
^<  make  a  man  bankrupt  for  an  improper  purpose,  and  to  annul 
^'  an  adjudication  when  the  justice  and  the  convenience  of  the  case 
"  require  it."  * 

The  jurisdiction  of  the  Court  is,  as  already  pointed  out,  based, 
not  on  the  petition,  but  on  the  commission  of  an  act  of  bank- 
ruptcy by  a  debtor  subject  to  the  English  bankruptcy  law.^  Some 
circumstances,  therefore,  such  for  example  as  the  place  where  the 
debt  is  contracted,  which  might  prima  fade  appear  to  affect  the 
jurisdiction  of  the  Court,  are  irrelevant.  These  circumstances 
are  enumerated  in  clauses  1  to  8  of  our  Rule. 

But  though  the  fact  that  the  debtor  or  the  creditor  is  an  alien 
does  not,  if  an  act  of  bankruptcy  has  been  committed,  affect  the 
jurisdiction  of  the  Court,  the  nationality,  or  even  the  residence,  of 
the  debtor  may  affect  the  question  whether  the  debtor  has  com- 
mitted an  act  of  bankruptcy.  Thus  the  departure  from  England 
of  an  Englishman  domiciled  in  England  may  be  an  act  of  bank- 
ruptcy within  Rule  58,  clause  (d),  where  the  departure  from 
England  of  a  foreigner,  whether  an  alien  or  not,  whose  home  is 
in  a  foreign  country,  would  not  be  an  act  of  bankruptcy.^ 

Illustrations. 

1.  JT,  a  Portuguese  domiciled  in  Portugal,  contracts  a  debt  ^  to 
A  in  England.     He  commits  an  act  of  bankruptcy  in  England, 

1  Ex  parte  McCuUoch,  1880, 14  Ch.  D.  (C.  A.)  716,  719,  judgment  of  Bacon, 
C.J. 
'  With  wbich  oompaie  Bankruptcy  Act,  1883,  88.  7,  8,  20. 

*  The  actual  words  aie,  **  the  Court  shall  adjudge  the  debtor  to  be  bank- 
rupt." 

*  Ex  parte  McCulloch,  1880,  14  Ch.  D.  (C.  A.)  716,  723,  judgment  of 
Jamesy  L.  J.  See  Re  Band,  1888, 21  Q.  B.  D.  17;  In  re  Artola  Hermanos,  1890, 
24  Q.  B.  D.  (C.  A.)  640  ;  Ex  parte  Gibson,  1865, 34  L.  J.  (Bankruptcy)  31, 32. 

*  See  pp.  286-290,  ante. 

«  See  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374.    See  p.  286,  anU. 

'  It  is  assumed  in  these  illustrations  that  the  debt  amounts  to  at  least  £50. 
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where  he  has  been  ordinarily  resident  up  to  the  time  of  commit- 
ting the  act  of  bankruptcy.  X  then  leaves  England  for  Portugal. 
A^  within  three  months  after  the  commission  of  the  act  of  bank- 
ruptcy by  JT,  presents  a  bankruptcy  petition  against  X^  grounded 
on  the  act  of  bankruptcy.  JT,  at  the  time  when  the  petition  is 
presented,  is  resident  in  PortugaL  The  Court  has  jurisdiction  to 
adjudge  X  bankrupt.^ 

2.  JT  is  a  Peruvian  citizen  domiciled  in  Peru,  where  he  con- 
tracts a  debt  to  A^  an  Italian  subject.  JT  comes  to  reside  in  Eng- 
land, and  resides  there  ordinarily  for  three  months.  X  commits 
an  act  of  bankruptcy  in  England.  A^  within  a  year  from  the 
time  when  X  has  ordinarily  resided  in  England,  and  within  three 
months  from  the  commission  of  the  act  of  bankruptcy,  presents 
a  petition  against  him  grounded  on  such  act.  The  Court  has 
jurisdiction.^ 

8.  X^  an  Irishman  domiciled  in  Ireland,  carries  on  business  at 
Dublin,  and  also  at  Liverpool,  where  he  has  a  house  of  business. 
He  commits  an  act  of  bankruptcy  in  England.  A  bankruptcy  pe- 
tition is  immediately  presented  by  a  creditor  against  X.  The 
Court  has  jurisdiction.^ 

4.  ^  is  an  American  citizen,  and  carries  on  business  as  a  finan- 
cial agent.  His  wife  and  family  reside  at  Brussels.  In  Novem- 
ber, 1886,  X  takes  a  room  at  the  Hotel  Metropole,  Charing  Cross. 
He  keeps  the  room  until  the  time  when  a  bankruptcy  petition 
against  him  is  presented.  During  the  period  for  which  he  takes 
the  room  he  addresses  his  letters  from  the  hotel,  and  goes  back- 
wards and  forwards  from  the  hotel.  Under  these  circiunstances 
X  ordinarily  resides  in  England.  X  commits  an  act  of  bank- 
ruptcy in  England.  A^  within  three  months  after  the  commission 
of  the  act  of  bankruptcy,  presents  a  bankruptcy  petition.  The 
Court  has  jurisdiction.^ 


1  Compare  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374. 

In  Ex  parte  Crispin  the  Court  had  no  jurisdiction,  becauae  under  the  oircnm- 
stances  there  was  no  evidence  of  X  having  committed  an  act  of  bankruptcy. 

8  Compare  Ex  parte  Pascal,  1876, 1  Ch.  D.  (C.  A.)  509. 

In  Ex  parte  Pascal  the  debtor  had,  perhaps,  not  been  ordinarily  residing 
in  England.  The  case  was  decided  under  the  Bankruptcy  Act,  1879,  and 
(semble)  would,  under  the  circumstances,  have  been  otherwise  decided  if  it 
had  come  under  the  Bankruptcy  Act,  1883.  It,  however,  distinctly  decides 
that  the  fact  of  the  parties  being  aliens  does  not  affect  the  jurisdiction  of  the 
Court. 

»  Ex  parte  McCulloch,  1880, 14  Ch.  D.  (C.  A.)  716. 

^  In  re  Norris,  1888,  4  Times  L.  R.  452.  Whether  JTs  room  at  the  hotel 
also  constitutes  a  place  of  business  depends  upon  the  way  in  which  it  is  used. 
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(6)  On  Debtor^ 8  Petition. 

Rule  56.^  —  The  Court  has,  on  a  bankruptcy  petition 
being  presented  by  a  debtor,  alleging  that  the  debtor  is 
unable  to  pay  his  debts^  jurisdiction  to  adjudge  the  debtor 
bankrupt. 

Comment 

It  will  be  observed  that  in  this  Rule  no  reference  is  made  to 
the  restrictions  on  the  jurisdiction  of  the  Court  which  are  stated 
in  Rules  52  to  54.^    The  omission  is  intentional. 

A  debtor  who  presents  a  bankruptcy  petition  against  himself 
ipso  facto  commits  an  act  of  bankruptcy,^  and  commits  it  in 
England.^  The  requirements,  therefore,  of  Rules  52  and  58  are 
necessarily  satisfied,  or,  in  other  words,  the  restrictions  on  the 
jurisdiction  of  the  Court  contained  in  these  Rules  cannot  apply. 

Rule  54  applies  (it  is  conceived)  only  to  the  case  where  a 
debtor  is  to  be  made  bankrupt  on  the  petition  of  a  creditor.  The 
jurisdiction,  therefore,  of  the  Court  to  adjudge  a  debtor  bankrupt 
on  his  own  petition  is  unaffected  by  the  restrictions  stated  in  that 
Rule,  or,  to  put  the  same  thing  in  other  words,  the  Bankruptcy 
Act,  1883,  s.  6,  sub-s.  1  (d),  on  which  Rule  54  is  grounded,  ap- 
plies only  where  a  debtor  is  to  be  made  bankrupt  on  a  creditor's 
petition.  If  this  view  of  the  bankruptcy  law  be  correct,  the 
Court  has,  in  strictness,  jurisdiction  to  make  any  debtor  bankrupt 
on  his  own  petition.  The  Court,  however,  may,  and  no  doubt 
would,  decline  to  exercise  this  jurisdiction  whenever  it  would  work 
injustice,  and  the  absence  of  all  local  connection  with  England  on 
the  part  of  a  petitioning  creditor  would  be  a  strong  reason  for  the 
Court's  refusing,  on  grounds  of  equity  and  fairness,  to  make  him 
bankrupt.^ 

1  Bankraptoy  Act,  1883,  S8.  5,  8,  20. 

'  See  pp.  285-290,  aivte. 

*  See  Rule  58,  clause  (f),  p.  300,  post 

«  See  p.  288,  ante, 

^  It  has  been  suggested,  however,  by  Mr.  Westlake  that  the  jurisdiction  of 
the  Court  is  subject,  when  a  petition  is  presented  by  a  debtor,  to  the  same  lim- 
itations which  are  imposed  on  the  Court  under  the  Bankruptcy  Act,  1883,  s.  6, 
snb-s.  1  (d),  when  a  petition  is  presented  by  a  creditor.  *'  As  conditions  for 
« the  oonunencement  of  proceedings  by  a  creditor,  they  express  the  legislator's 
**  yiew  of  the  debtors  who  ought  to  be  subject  to  bankruptcy  in  England  in  the 
"interest  of  oieditors  ;  and  it  would  be  difficult  to  show  that  a  debtor  who  is 
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ninstratloiis. 

1.  X^  an  Englishman  domiciled  in  England,  incurs  debt  in 
France,  and  presents  a  petition  alleging  that  he  is  unable  to  pay 
his  debts.     The  Court  has  jurisdiction  to  adjudge  JTa  bankrupt.^ 

2.  JT  is  a  British  subject  domiciled  at  Melbourne,  Australia. 
He  has  at  no  time  been  ordinarily  resident  or  had  a  dwelling-house 
or  place  of  business  in  England.  He  has  incurred  debts  both  in 
Australia  and  in  England.  X  presents  a  petition  alleging  that 
he  is  unable  to  pay  his  debts.  Whether  the  Court  has  jurisdiction 
to  adjudge  X  a  bankrupt?^  Semble,  the  Court  has  jurisdiction, 
but  may  refuse  to  exercise  it. 

Rule  57.'  —  The  jurisdiction  of  the  Court  to  adjudge 
bankrupt  a  debtor  on  the  petition  of  a  creditor,  or  on  the 
petition  of  the  debtor,  is  not  taken  away  by  the  fact  of  the 
debtor  being  already  adjudged  bankrupt  by  the  Court  of  a 
foreign  country,  whether  such  country  do  or  do  not  form 
part  of  the  British  dominions. 

Oomment 

A  debtor's  bankruptcy,  under  the  law  of  a  foreign  country,  does 
not  deprive  the  English  Court  of  jurisdiction  to  adjudge  him  a 
bankrupt.  But  the  fact  of  his  having  been  made  bankrupt  in  a 
foreign  country  (e.  ^.,  Scotland  or  France)  may  be  a  reason 
against  the  Court's  exercising  its  jurisdiction.  Thus,  where  the 
debtor  had  already  been  made  bankrupt  in  Scotland,  the  law  was 


"  neither  domiciled  in  this  country,  nor  within  the  past  year  has  ordinarily 
**  sided  or  had  a  dwelling-house  or  place  of  business  in  it,  has  any  claim  on  his 
«  own  account  to  what  may  be  the  benefit  of  an  English  bankruptcy.  In  pre- 
**  vious  stages  through  wUch  the  English  bankrupt  laws  haye  passed,  it  has 
'<  been  possible  for  debtors  who  haye  not  fallen  within  the  aboye  conditions  to 
"be  adjudicated  bankrupt;  but  it  may  fairly  be  presumed  that,  if  in  1883  Par- 
"  liament  had  intended  the  continuance  of  any  such  possibility,  it  would  haye 
<*  enabled  a  creditor  to  avail  himself  of  it."     (Westldke,  3rd  ed.,  p.  148.) 

This  reasoning,  though  forcible,  is  not  condusiye,  and  it  is  safest  to  ayoid  a 
system  of  interpretation  which  on  general  grounds  reads  into  an  Act  of  Fsr- 
liaipent  limitations  not  to  be  found  in.  the  words  of  the  statute.  Compare  Ex 
pane  Painter,  [1896]  1  Q.  B.  86. 

^  Bankruptcy  Act,  1883,  ss.  6,  8. 

^  But  see  Weitlahe,  p.  148. 

'  Ex  parte  McCulloch,  1880,  14  Ch.  D.  (C.  A.)  716  ;  Ex  parte  Robinson,  198^ 
22  Ch.  D.  (C.  A.)  816 ;  In  re  Artoia  Hermanoe,  1890,  24  Q.  B.  D.  (C.  A.)  640. 
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laid  down  as  follows :  ^'  About  the  jurisdiction  to  make  an  adjudi- 
^*  cation  I  have  no  doubt ;  Ex  parte  Mc  Cvlloch  ^  settles  that.  Of 
*'  course  there  must  be  some  reason  for  exercising  it,  and  the  mere 
^^  existence  of  a  bankruptcy  in  Scotland  or  in  Ireland  would,  prima 
^facie^  be  a  reason  for  not  exercising  it.  Here  the  Scotch  seques- 
^^  tration  is  not  closed ;  it  does  not  appear  that  there  are  any  sub- 
*^  sequent  debts,  or  any  assets  in  England,  and  there  is  no  reason 
*'for  exercising  the  jurisdiction.  .  •  .  There  ought  not  to  be  an 
**  adjudication."  ^ 

ninstrations. 

1.  A  carries  on  business  at  Monaghan  in  Ireland  and  at  Liver- 
pool in  England.  On  the  8rd  May  a  bankruptcy  petition  is  pre- 
sented against  him  in  England.  On  the  4th  May  he  is  adjudi- 
cated bankrupt  on  his  own  petition  in  Ireland.  On  the  5th  May 
the  English  Court  has  jurisdiction  to  adjudicate  him  bankrupt 
in  England  though  the  Irish  bankruptcy  is  known  to  and  brought 
before  the  attention  of  the  Court.^ 

2.  July  27,  1881,  there  is  an  unclosed  sequestration  against 
X  in  Scotland.  In  1882  A  in  England  presents  a  bankruptcy 
petition  against  X.  The  Court  has  jurisdiction  to  adjudge  X 
bankrupt,  though  it  is  a  matter  of  discretion  whether  the  Court 
shall  or  shall  not  exercise  its  jurisdiction.^ 

(C)  What  Acts  are  Acts  op  Bankruptcy. 

Rule  58.*  —  A  debtor   commits  an  act  of  bankruptcy 

in  each  of  the  following  cases  [and  in  no  other  case]  :  — 

(a)  If,  in  England,  or  elsewhere,  he  makes  a  conveyance 

or  assignment  of  [the  whole  of  ^]  his  property 

to  a  trustee  or  trustees  for  the  benefit  of  his 

creditors  generally. 

1  1880, 14  Ch.  D.  (C.  A.)  716. 

s  Ex  parte  Robinson,  1883,  22  Ch.  D.  (C.  A.)  816,  818,  per  JeaseU,  M.  R. 

>  Ex  parte  McCuUoch,  1880,  14  Ch.  D.  (C.  A.)  716.  Though  the  English 
Court  has  jurisdiction,  X's  whole  assets  haye  already  Tested  in  the  assignee 
under  the  Irish  bankruptcy.     See  Rules  106, 110,  post, 

«  Ex  parte  Robinson,  1883,  22  Ch.  D.  (C.  A.)  816. 

*  This  Rule  follows  in  substance  the  words  of  the  Bankruptcy  Act,  1883 
(46  &  47  Yict.  cap.  52),  s.  4,  as  amended  by  the  Bankruptcy  Act,  1890  (53  & 
54  Vict.  cap.  71),  s.  1.  The  words  in  brackets  are  added.  The  meaning  of 
the  term,  "  the  Court,"  as  interpreted  in  Rule  52,  p.  285,  ante,  should  be  boxno 
in  mind. 

«  See  Ex  parte  Crispin^  1873,  L.  R.  8  Ch.  374 ;  and  Baldwin,  p.  45. 
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(b)  If,  in  England;  or  elsewherey  he  makes  a  fraudu- 

lent conveyance,  gift,  delivery,  or  transfer  of  his 
property,  or  of  any  part  thereof. 

(c)  If,  in  England,  or  elsewhere,  he  makes  any  con- 

veyance or  transfer  of  his  property,  or  any  part 
thereof,  or  creates  any  charge  thereof,  which 
would  [under  any  Act  of  Parliament^]  be  void 
as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt. 

(d)  If,  with  intent  to  defeat  or  delay  his  creditors,  he 

does  any  of  the  following  things,  namely,  departs 
out  of  England,  or,  being  out  of  England, 
remains  out  of  England,  or  departs  from  his 
dwelling-house,  or  otherwise  absents  himself,  or 
begins  to  keep  house. 

(e)  If  execution  against  him  has  been  levied  by  seizure 

of  his  goods  under  process  in  an  action  in  any 
Court,  or  in  any  civil  proceeding  in  the  High 
Court,  and  the  goods  have  been  either  sold  or 
held  by  the  sheriff  for  twenty-one  days. 

(f)  If  he  files  in  the   Court  a  declaration  of  his  in- 

ability to  pay  his  debts,  or  presents  a  bankruptcy 
petition  against  himself . 

(g)  If  a  creditor  has  obtained  a  final  judgment  against 

him  for  any  amount,  and,  execution  thereon  not 
having  been  stayed,  has  served  on  him  in  Eng- 
land, or  by  leave  of  the  Court  elsewhere,  a 
bankruptcy  notice  under  the  Bankruptcy  Act, 
1883,  reqmring  him  to  pay  the  judgment  debt 
in  accordance  with  ihe  terms  of  the  judgment, 
or  to  secure  or  compound  for  it  to  the  satisfac- 
tion of  the  creditor  or  the  Court,  and  he  does 
not  within  seven  days  after  service  of  the  no- 
tice, in  case  the  service  is  effected  in  England, 
and  in  case  the  service  is  effected  elsewhere,  then 
within  the  time  limited  in  that  behalf  by  the 
order  giving  leave  to  effect  the  service,  either 

^  The  words  of  Bankruptcy  Aot,  1883^  are,  "  this  or  any  other  Act.** 
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comply  with  the  requirements  of  the  notice,  or 
satisfy  the  Court  that  he  has  a  counter-claim, 
set-off,  or  cross-demand  which  equals  or  exceeds 
the  amount  of  the  judgment  debt,  and  which  he 
could  not  set  up  in  the  action  in  which  the  judg- 
ment was  obtained. 

Any  person  who  is  for  the  time  being  entitled 
to  enforce  a  final  judgment  is  to  be  deemed  a 
creditor  who  has  obtained  a  final  judgment 
within  the  meaning  of  this  Rule, 
(h)  If  the  debtor  gives  notice  to  any  of  his  creditors 
that  he  has  suspended,  or  that  he  is  about  to 
suspend,  payment  of  his  debts.^ 

Comment 

Every  act  which  can  constitute  an  act  of  bankruptcy  is  enumer- 
ated in  this  Rule. 

For  the  determination  whether  a  given  transaction  does  consti- 
tute an  act  of  bankruptcy  within  this  Rule,  the  following  gen- 
eral considerations  are  of  importance :  — 

1.  Any  transaction  which  is  to  constitute  an  act  of  bankruptcy 
must,  unless  the  contrary  is  apparent  from  the  terms  of  this  Rule, 
have  occurred  in  England? 

2.  Of  the  acts  of  bankruptcy  enumerated  in  this  Rule,  some, 
e.  g,^  those  included  in  clauses  (a),  (b),  and  (c),  can  be  committed 
either  in  England  or  in  any  other  country;  others,  e.  g.^  those 
included  in  clauses  (e)  and  (f ),  must  be  committed  in  England ; 
and  some,  it  would  seem,  must,  as  to  part  of  the  transaction  con- 
stituting the  act  of  bankruptcy,  be  committed  in  England,  but 
may,  as  to  other  portions  of  it,  be  committed  out  of  England. 
Such  would  appear  to  be  the  case  as  to  some  at  any  rate  of  the 
acts  included  in  clauses  (d)  and  (g). 

3.  The  dealings  with  a  debtor's  property  which  constitute  an 
act  of  bankruptcy  under  clauses  (a),  (b),  and  (c)  may  take  place 
either  in  England  '*  or  elsewhere."  But  it  has  been  suggested  or 
laid  down  by  very  high  authority  that  a  conveyance,  or  the  like, 

1  See  the  Bankruptcy  Act,  1S83,  a.  4,  sub-s.  1  (h)  ;  In  re  Crooks  1890, 24  Q. 
B.  D.  (C.  A.)  320  ;  Crook  v.  Morley,  [1891]  A.  C.  316. 
'  CompATe  Baldwin^  4th  ed.,  p.  45,  citing  Ingliu  t.  Grants  1794, 6  T.  R.  530. 
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made  out  of  England  mnst,  if  it  is  to  be  an  act  of  bankruptcy,  be 
a  conveyance  ^'  which  is  to  operate  according,  to  English  law."  ^ 

To  this  suggested  proviso  or  limitation  it  is  hard  to  attach  a 
very  definite  meaning.  The  proviso  is  (it  is  conceived)  intended 
to  exclude  from  the  character  of  acts  of  bankruptcy  acts  done 
abroad  by  a  foreigner  not  domiciled  in  England,  and  not  intended 
to  operate  at  all  according  to  English  law,  i.  e.,  not  intended  to 
have  any  effect  on  property  in  England.^ 

4.  Whether  a  debtor  does  or  does  not  commit  an  act  of  bank- 
ruptcy under  clause  (d),  e.  ^.,  by  departing  out  of  England  or 
remaining  out  of  England,  may  depend  upon  the  answer  to  the 
question  whether  he  is  or  is  not  an  Englishman  living  in  England ; 
for  the  words  of  the  clause  '^  imply  that  the  person  who  remains 
^'  out  of  England  has  his  home  or  place  of  business  in  England, 
^^  and  cannot  reasonably  be  held  to  apply  to  the  case  of  a  foreigner 
^*  remaining  in  his  own  home."  ^ 

5.  An  act  of  bankruptcy  must  be  a  personal  act  or  default,  and 
it  cannot  be  committed  through  an  agent  unless  the  agent  is 
authorised  to  do  the  particular  act,  nor  by  a  firm  as  such.^  Thus 
JT  is  a  Chilian  subject,  who  has  never  been  in  England,  but  he 
is  a  member  of  an  English  firm  which  trades  and  contracts  debts 
in  England.  An  action  is  brought  against  the  firm,  judgment  is 
obtained,  and  execution  is  issued,  under  which  the  goods  of  the 

1  See  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374,  380,  judgment  of  Court  deliv- 
ered by  Mellishj  L.  J. 

2  « The  words,"  writes  Mr.  Baldwin,  "  *  or  elsewhere '  are  intended  to  in- 
*'  elude  the  case  of  a  deed  executed  abroad  by  a  domiciled  Englishman  relating 
<«  to  property  here,  and  intended  to  operate  according  to  English  law ;  they 
'<  have  no  application  to  a  conveyance  executed  by  a  domiciled  foreigner  in  his 
«  own  country."  (Bcddmriy  p.  49,  citing  Ex  parte  Crispin,  1873,  L.  R.  8  Ch. 
374.)  But  this  statement  of  the  law  may  possibly  be  a  little  too  narrow.  X 
is  a  Frenchman  domiciled  in  France,  but  ordinarily  resident  in  England  ;  he 
possesses  a  large  amount  of  goods  in  both  countries.  He  executes  at  Paris  a 
conyeyance  of  all  his  property  to  il  on  behalf  of  his  creditors.  Has  X  com- 
mitted an  act  of  bankruptcy  ?  If  he  has,  Mr.  Baldwin's  language  is  too  nar- 
row. Suppose,  again,  that  X,  a  Frenchman  domiciled  in  France,  but  ordina- 
rily resident  in  England,  has  real  and  personal  property  in  England,  but  none 
in  France.  X  at  Paris  executes  a  conveyance  to  A  of  all  his  property  for  the 
benefit  of  X*s  creditors.  It  would  be  difficult  to  contend  that  this  is  not  an 
act  of  bankruptcy  committed  elsewhere  than  in  England,  yet  it  b  not  an  act  of 
bankruptcy  within  Mr.  Baldwin's  statement  of  the  law. 

^  Ex  parte  Crispin,  1873,  L.  R.  8  Ch.  374,  380,  judgment  of  Court  delivered 
by  MeUish,  L.  J.  The  word  "  foreigner  "  covers  both  an  alien  and  a  person 
who,  though  not  an  alien,  belongs  to  any  other  country  than  England,  e.  g.,  a 
Canadian. 

*  Ex  parte  Blain,  1879, 12  Ch.  D.  (C.  A.)  622. 
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firm  are  seized  and  sold.     The  seizure  and  sale  of  the  goods  is 
not  an  act  of  bankmptcy  on  the  part  of  X.^ 


n.  WINDING-UP  OF  COMPANIES.' 

(A)  Where  Coubt  has  no  Jubisdiotion. 

BuLE  59.  —  The  Court  has  no  jurisdiction  to  wind  up  — 

(1)  Any  company  registered  in  Scotland  or  in  Ireland ;  ^ 

(2)  Any  unregistered  company  having  a  principal  place 

of  business  situate  in  Scotland  or  in  Ireland, 
but  not  having  a  principal  place  of  business  situ- 
ate in  England ;  ^ 

(3)  Any  unregistered  foreign  company  which,  though 

carrying  on  business  in  England,  has  no  office  in 
England ;  ^ 

(4)  Any  unregistered   company  which  does  not  fall 

within  the  Companies  Act,  1862.^ 
The  term  ^^  the  Court,"  in  this  Rule  and  in  Rule  60,  means 
any  Court  in  England  having  jurisdiction  to  wind  up  a 
company  under  the  Companies  Act,  1862,  and  the  Acts 
amending  the  same,  and  includes  the  High  Court  and  any 
other  Court  in  England  having  such  jurisdiction.^ 


1  Ex  parte  Biam,  1879,  12  Ch.  D.  (C.  A.)  622. 

'  Lindleyy  Company  LatOf  5th  ed.,  615-623,  and  Sapplement,  pp.  18-20; 
Westlake,  3rd  ed.,  151,  152  ;  Nelson,  240,  241  ;  Companies  Act,  1862  (25  &  26 
Vict.  cap.  89),  88.  81,  199 ;  and  Companies  (Winding-up)  Act,  1890  (53  &  54 
Vict.  cap.  63),  8. 1. 

'  Compare  Companies  Act,  1862,  s.  81,  which  is  repealed  only  as  to  Eng- 
land and  Wales,  and  Companies  (Winding-up)  Act,  1890,  s.  1. 

^  Companies  Act,  1862,  s.  199,  snb-s.  1.  Note  s.  199  for  the  definition  of  an 
**  unregistered  company,"  which  means,  speaking  generally,  any  partnership, 
association,  or  company  not  registered  under  the  Companies  Act,  1862,  and 
includes  a  foreign  company  formed  under  a  foreign  law  (see  Reuss  y.  Bos, 
1871,  L.  R  5  H.  L.  176  ;  In  re  Lloyd  GeneraU  ItaUano,  1885,  29  Ch.  D.  219), 
and  further  for  the  fact  that  a  company  may  simultaneously  have  principal 
places  of  business  in  more  than  one  part  of  the  United  Kingdom,  e.  g,,  both  in 
England  and  in  Scotland. 

«  In  re  Uoyd  Generate  ItaUano,  1885,  29  Ch.  D.  219,  220. 
.    *  See  Lindley,  Company  Law,  5th  ed.,  pp.  620-^23. 

^  See  Companies  Act,  1890,  s.  1.  All  the  English  Courts  having  jurisdic- 
tion to  wind  up  a  company  are,  for  the  purpose  of  these  Rules,  treated  as  if 
they  were  one  Court. 
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Oomment 

1.  Registered  in  Scotland^  etc.  —  A  company  cannot  be  regis- 
tered in  more  than  one  part  of  the  United  Kingdom,  and  jurisdic- 
tion to  wind  up  a  company  registered  in  Scotland  or  in  Ireland  is 
given  by  the  Companies  Act  to  the  proper  Irish  and  Scotch  Court 
exclusively.^ 

2.  Unregistered.  —  PrincipcH  place  of  business  in  Scotland^ 
etc.  —  An  unregistered  company  is  to  be  viround  up  in  that  part 
of  the  United  Kingdom  where  its  principal  place  of  business  is 
situate.  Hence  a  company  which  has  not  its  principal  place  of 
business  in  England,  but  has  its  principal  place  of  business,  e.  g.^ 
in  Scotland,  must  be  wound  up  by  the  Scotch  Court.  But  a 
company  may  have  a  '^  principal  place  of  business  "  at  the  same 
time  in  more  than  one  part  of  the  United  Kingdom,  e.  ^.,  both 
in  England  and  in  Scotland.  In  this  case  the  proper  English 
and  Scotch  Court  respectively  have  each  jurisdiction  to  wind  up 
the  company  .2 

8.  Unregistered.  —  Foreign  company  without  office^  etc.  —  A 
foreign  unregistered  company  may  carry  on  business  in  England 
through  agents  without  having  any  English  office  of  its  own.  In 
this  case  the  Court  has  no  jurisdiction  to  wind  it  up. 

"  The  jurisdiction,"  says  Pearson,  J.,  "  to  wind  up  a  company 
'^  is  a  purely  statutory  one  under  the  Companies  Acts.  ...  I  am 
^^  decidedly  of  opinion  that  the  Act  is  confined  to  English  com- 
'^  panics,  and  foreign  companies  carrying  on  business  in  England 
"  with,  so  to  speak,  a  residence  of  their  own  —  a  branch  office  — 
"  in  this  country.  In  the  cases  which  have  been  cited  ^  of  orders 
'^  made  to  wind  up  foreign  companies,  the  companies  had  an  office 
^'  in  England,  but  that  is  not  so  in  the  present  case.  I  have  no 
"jurisdiction  at  all."* 

4.  Unregistered.  —  Company  not  within  Companies  Act^  1862. 
—  "  The  199th  section  of  the  Companies  Act,  1862,  is  expressed 
"  in  terms  sufficiently  large  to  include  all  unregistered  societies 
"  and  corporations  of  whatever  kind  consisting  of  more  than  seven 
"  members  at  the  date  of  the  petition,  with  the  single  exception  of 
"  railway  companies  incorporated  by  Act  of  Parliament.     But  the 

1  Companies  Act,  1862,  s.  81. 

^  See  Rule  60,  posty  and  Companies  Act,  1862,  s.  199,  sub-s.  1. 

8  Viz.,  In  re  Commercial  Bank  of  India,  1868,  L.  R.  6  £q.  517  ;  In  reMatke- 
ton,  1884,  27  Ch.  D.  226  ;  Rewts  v.  Bos,  1871,  L.  R.  5  H.  L.  176. 

«  In  re  Lloyd  Generate  Italiano,  1885,  29  Ch.  D.  219-221,  judgment  of 
Pearson,  J. 
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**  general  scope  of  the  Winding-up  Acts  shows  that  there  are  cor- 
^*'  porations  aggregate  to  which  the  winding-up  provisions  of  the 
^^  Companies  Act,  1862,  have  no  application ;  e.  g.^  municipal  cor-, 
porations,  ecclesiastical  corporations  aggregate,  and  societies 
such  as  the  Royal  Society,  incorporated  by  royal  charter  for  the 
'^  advancement  of  science."  ^  So,  again,  the  Winding-up  Acts  do 
not  apply  to  ordinary  clubs,^  and  the  Court  has  no  jurisdiction  to 
wind  up  corporations  or  societies  which  do  not  come  within  the 
scope  of  the  Winding-up  Acts. 


ninstrations. 

L  X  is  a  Scotch  banking  company  having  an  office  and  regis- 
tered in  Scotland,  but  also  having  an  office  in  London  and  carry- 
ing on  a  large  business  in  England.  The  Court  has  no  jurisdic- 
tion to  wind  up  the  company. 

2.  X  is  an  unregistered  company  having  a  principal  place  of 
business  in  Edinburgh  and  a  subordinate  place  of  business  in  Lon- 
don.    The  Court  has  no  jurisdiction  to  wind  up  the  company.^ 

3.  X  is  a  sodete  anonyme  for  the  carrying  on  of  marine  insur- 
ance. It  is  established  at  Genoa,  and  is  authorised  by  a  decree 
of  the  King  of  Italy.  It  is  not  registered  under  the  Companies 
Act,  1862.  It  carries  on  business  in  Italy  and  also  in  England, 
The  business  in  England  is  carried  on  by  means  of  agents,  and 
X  has  no  branch  office  of  its  own  in  England.  The  Court  has 
no  jurisdiction  to  wind  up  the  company.^ 

4.  X  is  an  ordinary  club.  The  Court  has  no  jurisdiction  to 
wind  it  up. 

(B)   Where  Court  has  Jurisdiction. 

Rule  60.*^  —  Subject  to  the  effect  of  Rule  59,  the  Court 
has  jurisdiction  to  wind  up  — 

(1)  Any  company  registered  in  England ; ' 

^  Lindleyy  Company  Law,  5th  ed.,  p.  620. 
»  Ibid, 

>  Companies  Act,  1862,  8. 199,  sub-s.  1. 
«  In  re  Lloyd  Genercde  ItcUiano,  1885,  29  Ch.  D.  219. 

*  Lindley,  Company  Law,  5ih  ed.,  p.  617  ;  Companies  Act,  1862,  ss.  79, 180, 
196  199 
•Reuss  V.  Bos,  1871,  L.  R.  5  H.  L.  176. 
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(2)  Any  unregistered  company  having  a  principal  place 
of  business  ^  or  a  branch  office  ^  in  England. 

Gomment 

There  are  two  classes  of  companies  which,  subject  to  certain 
limited  exceptions,  the  Court  has  jurisdiction  to  wind  up. 

1.  Registered  in  England. — The  Court  has  jurisdiction  to 
wind  up  a  company  registered  in  England,  whether  it  be  an  Eng- 
lish or  a  foreign  company.  The  jurisdiction  is  not  taken  away 
by  the  fact  that  the  company  is  formed  to  carry  on  business 
abroad,  nor  by  the  fact  of  its  consisting  of  foreigners,  nor  by  the 
consideration  that  the  registrar  might  have  rightly  declined  to 
register  the  company.^  A  company,  moreover,  which  is  capable 
of  being  registered  at  all,  may  be  registered  for  the  sole  purpose 
of  being  wound  up.* 

2.  Unregistered  and  having  a  principal  place  of  business^  etc. 
—  An  unregistered  company  which  has  a  principal  place  of  busi- 
ness in  England  is,  though  it  may  also  have  another  principal 
place  of  business  in  Scotland  or  in  Ireland,  precisely  within  the 
terms  of  the  Companies  Act,  1862,  s.  199,  sub-s.  1,  and  the  Court 
clearly  has  jurisdiction  to  wind  it  up. 

Foreign  companies  not  registered  under  the  Act  have  been  held 
to  be  within  the  provisions  of  the  Companies  Act,  1862,  as  to  the 
winding-up  of  unregistered  companies,^  and  may  be  wound  up  by 
the  Court  if  they  possess  branch  offices  of  their  own  in  England. 

^^  A  company  formed  and  registered  abroad,  and  having  a  branch 
'^  office  in  this  country,  but  not  registered  here,  may  be  ordered 
'^  to  be  wound  up  under  the  Companies  Act,  1862 ;  and  the  fact 
^^  that  steps  are  being  taken  to  wind  up  the  conipany  in  the  coun- 
'^  try  in  which  the  company  is  registered  does  not  affect  the  juris- 
^'  diction  of  the  English  Court.  But  the  writer  apprehends  that 
"  it  is  not  competent  for  any  Court  in  this  country  to  dissolve  a 
^^  corporate  body  created  by  a  competent  foreign  authority ;  and  a 
^^  foreign  corporation,  therefore,  cannot  be  wholly  wound  up  and 
^'  dissolved  in  this  country.     At  the  same  time,  if  a  foreign  incor- 

1  The  Companies  Act,  1862,  s.  199. 

^  Inre  Commercial  Bank  of  India,  1868,  L.  R.  6  Eq.  617  ;  In  re  ilfaMeson, 
1884,  27  Ch.  D.  225. 

«  Reass  ▼.  Bos,  1871,  L.  R.  5  H.  L.  176. 

^  Lindley,  Company  Law,  p.  617. 

>  See  In  re  Matheson,  1884, 27  Gh.  D.  225;  In  re  Commercial  Bank  qf  South 
Atutralia,  1886,  33  Ch.  D.  174. 
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^  porated  company  were  registered,  the  corporate  body  created  by 
frustration  might  be  wound  up  and  dissolved  without  any  undue 
^  exercise  of  jurisdiction.*'  ^ 

Where  the  jurisdiction  to  wind  up  a  company  exists,  the  exer- 
cise thereof  is  to  a  certain  extent  a  matter  of  discretion,  and  the 
fact  that  an  unregistered  foreign  company  with  a  branch  office 
here  is  being  wound  up  in  the  foreign  country,  under  the  law  of 
which  it  is  ooDBtituted,  may  be  a  reason  against  winding  it  up 
here. 

ninstratlons. 

1.  X  is  a  company  duly  registered  in  England  under  the  Com- 
panies Act,  1862.  The  subscribers  to  the  articles  of  association 
are  all  foreigners  resident  abroad.  The  objects  of  the  company 
are  mainly  the  transaction  of  business  abroad,  and  the  company 
has  in  fact  carried  on  little  or  no  business  in  England.  The 
Court  has  jurisdiction  to  wind  up  the  company.^ 

2.  ^  is  a  company  formed  for  making  a  railway  in  Spain,  and 
has  a  board  of  directors  in  Madrid  and  in  London  ;  the  locale  of 
the  company  is  to  be  Spain,  and  its  affairs  are  to  be  regulated  by 
Spanish  law.  It  is  registered  in  England.  The  Court  has  juris- 
diction to  wind  up  the  company.^ 

3.  X  is  an  unregistered  company  having  a  principal  place  of 
business  in  London.  The  Court  has  jurisdiction  to  wind  up  the 
company.^ 

4.  JT  is  an  unregistered  company,  having  a  principal  place 
of  business  both  in  Edinburgh  and  in  London.  The  Court  has 
jurisdiction  to  wind  up  the  company.^ 

5.  An  Anglo-Belgian  company  is  constituted  a  societe  ano- 
nyme^  with  domicil  at  Brussels  and  a  board  of  directors  there 
and  in  London,  where  it  has  a  branch  office.  The  object  of  the 
company  is  to  make  a  railway  in  Belgium.  The  Court  has  juris- 
diction to  wind  up  the  company.^ 

6.  ^  is  a  joint-stock  company  formed  in  India  and  incorporated 
by  registration  under  Indian  law.     It  has  a  principal  place  of 

^  Lindley,  Company  LaWy  5th  ed.,  pp.  622,  623. 

^  Inre  General  Co.  for  Promotion  of  Land  Credit,  1870,  L.  R.  5  Ch.  363; 
Reu$s  V.  Bos,  1871,  L.  R.  5  H.  L.  176. 

•  In  re  Madrid  ^c.  Co.,  1849, 19  L.  J.  Ch.  260 ;  3  De  G.  &  Sm.  127 ;  Re 
ike  Factagt  Parisien,  1864,  34  L.  J.  Ch.  140. 

«  Companies  Act,  1862  (25  &  26  Vict.  cap.  89),  s.  199 

•  Ibid. 

•  Suggested  by  Re  Dendre  Valley  Co,,  1850, 19  L.  J.  (Ch.)  474. 
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business  in  India,  but  has  a  branch  office  and  agent  in  England. 
The  Court  has  jurisdiction  to  wind  up  the  company.^ 

7.  X  is  an  unregistered  joint-stock  company,  formed  and  hay- 
ing its  principal  place  of  business  in  New  Zealand,  but  has  a 
branch  office,  agent,  assets,  and  liabilities  in  England.  The  Court 
has  jurisdiction  to  wind  up  the  company.^ 

8.  X  is  a  banking  company  incorporated  and  carrying  on  busi- 
ness  in  Australia,  and  is  not  registered  in  England,  but  has  a 
branch  office  in  London.  The  company  has  English  creditors  and 
assets  in  England.  The  Court  has  jurisdiction  to  wind  up  the 
company.' 

1  In  re  Commercial  Bank  of  India,  1868,  L.  B.  6  £q.  517. 

>  In  re  Matheson,  1884,  27  Ch.  D.  226. 

^  Inre  Commercial  Bank  of  South  Australia,  1886,  33  Ch.  D.  174. 


AMERICAN  NOTES. 
CHAPTER  Vin. 

JURISDICTION  m  BANKRUPTCY  AND  IN  REGARD  TO  WINDING-UP 

OP  COMPANIES. 

1.  National  Banxruftct  Acts. — Congress  has  passed  three  bankmpt 
aets :  (1)  In  1800,  repealed  in  1803  ;  (2)  1841,  repealed  in  1843;  (3)  1867, 
amended  in  1874,  and  repealed  in  1878.  By  the  acts  of  1841  and  1867,  any 
person  residing  within  the  jurisdiction  of  the  United  States  might  petition  to 
be  declared  a  bankrapt,  including  a  resident  alien.  In  re  OoodfdloWf  1  Lowell, 
610 ;  3  B.  R.  452.  See  Cutter  ▼.  Folsam,  17  N.  H.  139.  The  term  "  resi- 
dence "  was  in  one  court  held  (following  the  construction  given  to  the  same 
term  in  the  Massachusetts  insolvent  law)  to  signify  domicil.  In  re  Walker,  1 
Lowell,  237 ;  1  B.  R.  386  ;  In  re  Good/ellow,  1  Lowell,  510 ;  3  B.  R.  452.  Can- 
tra.  In  re  Watson,  4B.  R.  613.  On  the  other  hand,  any  person  residing  within 
the  jurisdiction  of  the  United  States,  and  being  insolvent,  who  had  committed 
one  of  certain  acts  of  bankruptcy,  might  be  declared  to  be  a  bankrupt  invol- 
untarily.   Rev.  Stats,  of  U.  S.  s.  5021  ;  Doan  v.  Compton,  2  B.  R.  607. 

Under  the  Act  of  1867,  the  title  of  the  bankmpt  to  his  property  was 
not  divested  by  the  adjudication  of  bankruptcy,  but  was  divested  and  trans- 
ferred to  the  assignee  by  the  execution  and  delivery  of  the  assignment. 
Hampton  v.  Rouse,  11  B.  R.  472.  The  assignment  conveyed  to  the  assignee 
**  all  the  estate,  real  or  personal,  of  the  bankrupt "  (Rev.  Stats,  s.  5044),  with 
certain  exemptions.  Rev.  Stats,  s.  6045.  Lathrop  v.  Drake,  91  U.  S.  516. 
See  In  re  Vetterlein,  44  Fed.  Rep.  57.  See  as  to  the  term  "  estate,"  In  re 
Hambright,  2  B.  R.  498  ;  Comegys  v.  Vasse,  1  Pet.  193. 

A  bankrupt  assignment  does  not  vest  in  the  assignee  title  to  real  estate  in  a 
foreign  country.  Oakey  v.  Bennett,  11  How.  33  ;  Bamett  v.  Pool,  23  Tex. 
617  ;  Harvey  v.  Edens,  69  Tex.  420. 

2.  State  Bankruptcy  and  Insolvency  Laws.  —  The  state  statutes  re- 
lating to  insolvent  debtors,  though  generally  termed  insolvent  laws,  are  often 
in  effect  bankrupt  laws,  and  are  operative  as  such  in  the  absence  of  legislation 
by  Congress  on  the  same  subject.  See  Boese  v.  King,  108  U.  S.  379.  The 
term  **  insolvent  law  "  is,  therefore,  here  used  in  the  sense  of  a  bankrupt  law. 
The  test  as  to  whether  a  law  is  an  insolvent  law  is  whether  it  is  intended  to 
relieve  a  debtor  from  his  contracts.  Cole  v.  Cunningham,  133  U.  S.  107  ;  10 
Sup.  Gt.  269 ;  Boese  v.  King,  108  U.  S.  379 ;  Lyman  v.  Bond,  130  Mass.  291  ; 
or  is  coercive  in  its  nature,  Barth  v.  Backus,  140  N.  T.  230 ;  Townsend  v. 
Coace  (111.),  37  N.  £.  689.  Usually  proceedings  may  be  taken  either  by  or 
against  a  resident  or  domiciled  debtor,  and  in  some  cases  the  statutes  provide 
for  proceedings  against  non-resident  debtors  holding  real  or  personal  property 
within  the  State.     Chipman  v.  Peabody,  159  Mass.  420  ;  34  N.  E.  563.    The 
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operation,  however,  of  a  state  insolyent  law,  though  its  object  may  be  to  reach 
all  the  property  of  the  debtor,  whether  such  property  is  within  or  without  the 
commonwealth,  is  greatly  circumscribed.  It  cannot  of  itself  operate  on  prop- 
erty in  another  State  ;  and,  while  it  may  operate  upon  contracts  made  within 
the  State  between  citizens  thereof,  it  cannot  operate  upon  contracts  made 
within  the  State  between  a  citizen  of  the  State  and  a  citizen  of  another  State, 
or  upon  contracts  not  made  within  the  State,  Baldmn  y.  HaUi  1  Wall.  223  ; 
Brown  v.  SmaHj  145  U.  S.  454,457  ;  12  Sup.  Ct.  Rep.  958  ;  unless  the  creditor 
voluntarily  becomes  a  party  to  the  proceedings,  Ccle  ▼.  Cunningham,  133  U.  S. 
107, 114 ;  10  Sup.  Ct.  Rep.  269.  See,  however,  GUman  v.  Lockwood,  4  WalL 
409,  410.  But  a  court  of  equity  in  the  State  in  which  insolvency  proceedings 
are  pending  may  enjoin  one  of  its  citizens  from  pursuing  an  attachment  against 
the  property  of  the  insolvent  in  another  State.  Cole  v.  Cunninghaniy  133  U.  S. 
107  ;  10  Sup.  Ct.  Rep.  269.  A  state  law  declaring  void  an  assignment,  with 
preferences  of  property  in  the  State,  by  an  insolvent  citizen  of  the  State,  four 
months  before  the  commencement  of  proceedings  in  insolvency,  is  valid  as 
against  creditors  who  are  citizens  of  other  States.  Brown  v.  Smarts  145  U.  S. 
454  ;  12  Sup.  Ct.  Rep.  958.  See  Owens  v.  Roberts,  81  Me.  439  ;  17  Atl.  403. 
See  American  Notes  under  chaps,  x.  and  zviL 


CHAPTER  IX. 

JURISDICTION    IN   MATTERS    OF  ADMINISTRA- 

TION  AND  SUCCESSION. 

Rule  61.  —  In  this  Digest,  unless  the  context  or  subject- 
matter  otherwise  requires, 

(1)  "  Personal  property  "  ^  or  "  personal  estate  "  ^  in- 

cludes :  — 

« 

(i)  any  land  (immovable)  in  which  a  person 
has  less  than  a  freehold  interest  (chattel 
real),  and  any  land  which,  though  not  a 
chattel  real,  is  by  a  rule  of  law  treated  as 
personalty ;« 

(ii)  any  goods  (movables  which  can  be 
touched) ; 

(iii)  any  chose  in  action  or  debt  (movable  which 
cannot  be  touched). 

(2)  ^^  Administrator  "  includes  an  executor. 

(3)  ''  Personal  representative  "  includes  an  administra- 

tor, and  also  any  person  who,  however  desig- 
nated, is  under  the  law  of  any  country  entitled 
in  such  country  to  represent  a  deceased  person, 
and,  as  his  representative,  to  deal  with  the  mov- 
ables of  the  deceased. 

^  See  as  to  diirisioii  of  property  into  immovables  and  moyables,  and  as  to  its 
relation  to  the  division  into  realty  and  personalty,  pp.  65»  71-73,  ante, 

^  These  terms  may  be  considered  as  equivalent  to  each  other.  It  is  con- 
venient to  make  use  in  this  Digest  of  both  expressions,  since  each  is  used  in. 
Acts  of  Parliament,  the  language  of  which  it  is  desirable  to  follow. 

>  See  Farbei  v.  Steven,  1870,  L.  R.  10  £q.  178  ;  Attorney-General  v.  MarquU 
of  AUesburyf  1887, 12  App.  Cas.  672  ;  Attorney-Oeneral  v.  Lomas^  1873,  L.  R.  9 
£z.  29 ;  In  Ooods  of  Gunn,  1884,  9  P.  D.  242  ;  AUomey-Oeneral  v.  Hubbuck, 
1884, 13  Q.  B.  D.  (C.  A.)  275  ;  Attorney-General  v.  Brunning,  1860,  8  H.  L.  C. 
243.    Contrast /n  (?(Nxf«  0/ 2:^y(/,  1884, 9  P.  D.  65. 
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(4)  ^^  Foreign  personal  representative  "  means  the  per^ 

sonal  representative  of  the  deceased  under  the 
law  of  a  foreign  country. 

(5)  ^^  Administration "  means   the  dealing  according 

to  law  with  the  property  of  a  deceased  person 
by  a  personal  representative. 

(6)  ^^  Succession  "  means  beneficial  succession  to  the 

property  of  a  deceased  person. 

(7)  ^^  Grant "  means  a  grant  of  letters  of  administra- 

tion, or  of  probate  of  a  will. 

(8)  ^^  English   grant "  means  a  grant  made   by  the 

Court. 

(9)  ^^  Assets  "  means  such  personal  property  of  a  de- 
{       ceased  person  as  an  administrator  who  has  ob- 
tained an  English  grant  is  bound  to  account 
for  or  is  chargeable  with. 

Oonunfflit 

(1)  Personal  property.  —  The  division  of  property,  or,  in  strict- 
ness, of  the  subjects  of  property,  which  is  generally  followed  in 
this  Digest,  is  the  division  into  immovables  and  movables.  With 
the  different  division  of  property  followed  by  English  lawyers 
into  real  property  and  personal  property,  we  need  not,  for  the 
purpose  of  i^is  treatise,  in  general,  concern  ourselves.  In  some, 
however,  of  the  Rules  in  this  Digest,  and  especially  in  those  Rules 
which  refer  to  the  jurisdiction  of  the  High  Court  in  matters  of 
administration,  it  is  necessary  or  convenient  to  keep  in  view  the 
division  adopted  by  English  law,  and  therefore  to  employ  the  term 
**  personal  property  "  or  "  personal  estate."  ^ 

(i)  Land^  etc.  —  Personal  property  includes  land  (immova- 
bles) of  two  different  descriptions.  In  the  first  place,  it  includes 
land  in  which  a  person  has  less  than  a  freehold  interest,  e.  ^.,  a 
leasehold.  Such  land,  or,  in  strictness,  the  interest  in  it,  is  a 
chattel  real.  It  includes,  in  the  second  place,  land  which,  though 
not  a  chattel  real,  is  by  any  rule  of  law  treated  as  personalty,  or, 
in  other  words,  made  subject  to  the  incidents  of  personal  prop- 
erty.    Such,  for  example,  is  land  which  under  a  rule  of  equity  is, 

^  For  the  relation  between  the  diyision  into  immoTables  and  movables,  and 
the  division  into  realty  and  personalty,  or,  what  is  the  same  thing,  into  real 
property  and  personal  property,  see  pp.  71-73,  anie. 


ADMINISTRATION  AND  SUCCESSION.  818 

as  the  expression  goes,  *^  converted  into  personalty/'  as  where 
freehold  property  is  nnder  a  settlement  conveyed  to  trustees  in 
trust  to  sell  the  same,  and  after  the  death  of  A  to  stand  possessed 
of  the  proceeds  of  the  sale  for  the  purposes  of  the  trust.^ 

(ii)  Goods. —  Personal  property  includes  all  goods,^  that  is 
to  say,  tangible  movables,  e.  ^.,  money,  horses,  furniture,  and  the 
like. 

(iii)  Chose  in  action.  —  Personal  property  includes  every  * 
kind  of  chose  in  action,  using  that  term  in  its  very  widest  sense. 
It  includes,  that  is  to  say,  every  movable  which  cannot  be  touched, 
or  intangible  movable.  Thus  it  includes  ^^  debts,"  in  the  strict 
sense  of  the  term,  and  also  everything  (not  an  immovable)  which 
can  be  made  the  object  of  a  legal  claim,  as,  for  example,  a  person's 
share  in  a  partnership  property. 

(2)  Administrator.  — Under  English  law,  the  representative  of 
a  deceased  person,  in  respect  of  his  personal  property,  is  always 
either  an  ^^  administrator,"  i.  e.,  a  j)erson  entitled  to  represent  an 
intestate  (or  at  any  rate  a  deceased  person  who  is  not  represented 
by  an  executor),  or  an  "  executor,"  i.  e.,  a  person  appointed  by  the 
will  of  a  testator  to  represent  him  in  respect  of  his  personal  prop- 
erty, and  to  deal  with  such  property  in  accordance  with  the  terms 
of  the  will.  Thus,  according  to  the  usual  terminology  of  Eng- 
lish law,  an  ^'  administrator,"  in  the  technical  sense  of  the  term, 
is  opposed  to  an  ^^  executor."  For  the  purposes  of  this  Digest, 
however,  it  is  convenient  to  make  the  term  '^  administrator " 
include  an  executor,  and  thus  to  give  it  a  somewhat  wider  sense 
than  it  usually  receives  in  English  law  books. 

(8)  Personal  representative.  —  The  term  ^*  personal  represen- 
tative "  is  here  used  in  a  very  wide  sense ;  it  includes  a  person  who, 
nnder  any  legal  system,  represents  an  intestate,  or  a  testator,  in 
regard  to  his  movable  property. 

As  applied,  however,  to  England,  it  is  equivalent  to  an  admin- 
istrator in  the  sense  given  to  that  term  in  these  Rules. 

(6)  Administration^  (6)  Succession?  —  The  terms  "adminis- 
tration "  and  "  succession "  are  purposely  so  defined  as  to  be 
applicable  to  foreign  countries  (e.  ^.,  to  France)  no  less  than  to 
England.  The  two  things  are  essentially  different,  for  the  one 
means  the  dealing  with  a  deceased  person's  property  according 
to  law,  the  other  the  succeeding  to  it  beneficially.     And  English 

»  See  In  Goods  of  OunUj  1884,  9  P.  D.  242  ;  Attomey-Oeneral  v.  Marquis  of 
AiUsbury,  1887,  12  App.  Cas.  672  ;  Forbes  v.  Steven,  1870,  L.  R.  10  £q.  178. 

*  WiUi  slight  exceptions,  as,  for  example,  title-deeds. 

*  Only  those  terms  in  Rule  61  are  commented  upon  which  need  explanation. 
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law,  in  common  with  the  systems  whicli  follow  the  law  of  England, 
emphasises  the  distinction  between  administration  and  beneficial 
succession. 

^'  Administration  "  ^  means  in  England  the  dealing  according  to 
law  with  the  personal  property  of  an  intestate,  or  testator,  by  the 
person  who  has  authority  under  English  law  so  to  deal  with  it. 

Immediately  on  the  owner's  death,  a  deceased  person's  personal 
property  vests,  if  he  dies  intestate,  in  the  judge  of  the  Probate 
Division  of  the  High  Court,^  and,  if  he  dies  having  made  a  will 
appointing  an  executor,  then  in  his  e^i^ecutor.  And  though  an 
executor's  rights  are  derived  from  the  will,  and  he  at  once  has 
wide  powers  ^  of  dealing  with  the  deceased's  property,  no  one  can 
fully  represent  the  deceased,  or  has  a  right  in  aU  respects  to  deal 
with  his  personal  property,  who  has  not  obtained  authority  to  do 
so  from  the  Court.  If  the  deceased  dies  intestate,^  the  necessary 
authority  is  acquired  by  the  proper  person  (e.  gr.,  the  intestate's 
next  of  kin)  obtaining  from  the  Court  a  grant  of  letters  of  admin- 
istration. If  the  deceased  has  made  a  will  appointing  an  executor 
who  consents  to  act,  then  the  necessary  authority  is  acquired  by 
the  executor  obtaining  from  the  Court  probate  of  the  will.^  The 
duty  of  an  administrator,  including  in  that  term  an  executor,  is, 
it  should  be  even  here  remarked,  to  pay  the  duties  and  debts  due 

^  As  to  some  ambiguitieB  of  the  word  "  administration,"  see  language  of 
Lord  Selborne  in  Ewing  v.  Orr  Ewing,  1885,  10  App.  Cas.  453, 504.  Note 
farther  that  the  word  '*  administration  "  is  often  used  by  English  lawyers  in  a 
narrower  sense  as  meaning  the  action  or  office  of  an  "  administrator,"  u  e,,  of 
the  personal  representative,  imder  Englisli  law,  of  an  intestate. 

«  Court  of  Probate  Act,  1858  (21  &  22  Vict.  cap.  95),  s.  19.  "  Prom  and 
**  after  the  decease  of  any  person  dying  intestate,  and  until  letters  of  adminis- 
'*  tration  shall  be  granted  in  respect  of  his  estate  and  effects,  the  personal 
"  estate  and  effects  of  such  deceased  person  shall  be  vested  in  the  judge  of  the 
**  Court  of  Probate  for  the  time  being,  in  the  same  manner  and  to  the  same 
<< extent  as  heretofore  they  vested  in  the  ordinary." 

«  See  Walker  ^  Elgood,  pp.  136-141. 

^  Or,  having  made  a  will,  has  either  appointed  no  executor,  or  has  appointed 
an  executor  who  declines  to  act. 

^  See  WiUiamSf  Executors,  9th  ed.,  p.  236.  There  is,  of  course,  the  difference 
that  the  authority  of  an  administrator,  in  the  restricted  sense  of  the  term, 
depends  strictly  on  bis  having  obtained  letters  of  administration,  whilst  the 
authority  of  an  executor  depends  ultimately,  not  upon  his  having  obtained  pro- 
bate, but  upon  his  appointment  under  the  will ;  the  probate  is  rather  the  recog- 
nition of  an  executor's  authority  than  the  conferring  of  it.  But  this  distinction 
is  for  our  present  purpose  imimportant.  No  one,  whether  administrator  or 
executor,  can  fully  represent  the  deceased  until  be  has  obtained  the  authority 
or  sanction  of  the  Court  by  a  grant,  as  the  case  may  be,  either  of  administra- 
tion or  of  probate.  Note,  too,  the  necessity  for  taking  out  probate,  etc.,  under 
the  Stamp  Act,  1815  (55  Geo.  III.  cap.  184),  s.  37. 
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from  the  personal  property  of  the  deceased  intestate  or  testator, 
and,  haying  done  this,  or,  to  use  a  popular  expression,  having 
^^  cleared  '*  the  estate,  to  hand  oyer  the  residue  to  the  person  or 
persons  entitled  to  succeed  to  it  according  to  law. 

^^  Succession  "  means  the  succeeding  beneficially  to  the  property 
of  a  deceased  person,  and  when  the  property  is  personal  property 
succession  means,  under  the  law  of  England,  the  succeeding,  not  to 
the  whole  property  left  by  the  deceased,  but  to  the  distributable 
residue  thereof,  i.  6.,  to  the  portion  which  remains  in  the  hands  of 
the  administrator  after  the  estate  has  been  cleared. 

But,  under  English  law,  though  administration  is  kept  abso- 
lutely distinct  from  succession,  there  can  be  no  succession  to  per- 
sonal property  without  administration ;  for  the  possibility  of  deal- 
ing fully  and  legally  with  the  personal  property  of  an  intestate  or 
testator  depends,  as  already  pointed  out,  upon  some  one  haying 
obtained  from  the  Court,  in  the  form  either  of  letters  of  adminis- 
tration or  of  probate,  authority  to  deal  with  the  property  accord- 
ing to  law,  or,  in  other  words,  to  administer  it. 

(7)  Grants  (8)  English  grant.  —  The  Court,  as  already  pointed 
out,  where  the  deceased  person  dies  intestate,  grants  letters  of 
administration,  and,  where  he  has  made  a  will  and  appointed  an 
executor  who  acts,  grants  probate.  The  word  ^'  grant,"  as  used  in 
these  Rules,  includes  a  grant  of  either  kind.  The  expression 
^^  English  grant,"  which  is  not  a  technical  one,  is  used  only  for 
the  sake  of  brevity,  and  to  distinguish  a  grant  made  by  the  Court 
from  a  grant  of  administration  or  probate  made  by  some  foreign 

Court. 

A  grant  is,  in  the  usual  course  of  things,  made  by  the  Court  as 
ihe  result  of  proceedings  which  are  non-contentious,  or,  as  they 
are  technically  called,  in  ^^  common  form."  ^  But  if  the  right  to 
represent  an  intestate  or  testator  is,  or  may  be,  disputed,  it  becomes 
ihe  subject  of  an  action,  called  a  ^^  probate  action,"  and  a  grant  is 
made  by  the  Court  as  a  result  of  such  action.^ 

1  See  Tristram  $*  CooU,  11th  ed.,  pp.  1-253. 

*  A  '^  probate  action  "  (see  R.  S.  C.  Ord.  LXXI.  r.  1)  is  either  (i)  an  action 
for  determining  which  of  two  claimants  is  entitled  to  a  grant  of  letters  of 
administration  ;  or  (ii)  for  proving  wills  in  solemn  form  of  law  ;  or  (iii)  for 
the  revocation  of  probates  or  letters  of  administration.  Compare  Tristram  jr 
CocHey  pp.  366-368,  where  the  term  **  probate  action  "  is  nsed  in  rather  a  nsuv 
rower  sense.  A  probate  action,  which  was  formerly  brought  in  the  Court  of 
Probate,  must  now  be  brought  in  the  Probate  Division  of  the  High  Court. 
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(A)  Administration. 

Rule  62.^  —  The  Court  has  jurisdiction  to  make  a  grant  ^ 
in  respect  of  the  personal  property  ^  of  a  deceased  person, 
if  any  personal  property  of  the  deceased  either 

(1)  is  locally^  situate  in  England  at  the  time  of  his 

death,  or 

(2)  has  become  locally  situate  in  England  at  any  time 

since  his  death, 
and  not  otherwise. 

The  locality  of  the  deceased's  personal  property  under 
this  Rule  is  not  affected  by  his  domicil  at  the  time  of  his 
death.^ 

1  Tristram  8r  Coote,  Proh.  Prac.,  11th  ed.,  pp.  356-357  ;  Preston  v.  MeUnlU, 
1840,  8  CI.  &  F.  1 ;  Enohin  ▼.  Wylie,  1862, 10  H.  L.  C.  1 ;  Attorney-General  ▼. 
Bouttww,  1838, 4  M.  &  W.  171 ;  InGoods  of  Tucker,  1S6^'^Sw.&Tt.  5S6;  34 
L.  J.  P.  &  M.  29 ;  In  Goods  of  Coode,  1867,  L.  R.  1  P.  &  D.  449 ;  Attorney- 
General  ▼.  Hope,  1834, 1 C.  M.  &  R.  530  ;  2  CI.  & F.  84.  Compare /n  Goodsof 
FUtock,  1863,  32  L.  J.  P.  &  M.  157  ;  In  Goods  of  Lord  Howden,  1874, 43  L.  J.  P. 
&  M.  26  ;  /n  Goods  of  Dela  Saussaye,  1873,  L.  R.  3  P.  &  D.  42  ;  In  Goods  of 
Harris,  1870,  L.  R.  2  P.  &  D.  83. 

^  The  grants  made  by  the  Court,  whether  grants  of  letters  of  administra- 
tion or  grants  of  probate,  are  of  different  kinds.  Thus  the  Court  may  make 
a  general  grant  of  administration  where  the  deceased  dies  without  having 
made  any  will  at  all,  or  a  grant  of  administration  cum  testamento  annexe,  as 
where  a  person  dies  haying  made  a  will  and  has  not  appointed  an  executor. 
So,  again,  the  Court  may  admit  the  whole  of  a  will  to  probate,  or  may  admit 
part  only  of  a  testamentary  document  to  probate  and  refuse  it  as  to  the  rest, 
or  may  grant  limited  probate  where  the  testator  has  limited  the  executor.  See 
Walker  jr  Elgood,  2nd  ed.,  chaps.  ▼.  to  xi.  These  and  other  distinctions  should 
be  borne  in  mind.  They  do  not,  however,  unless  specially  referred  to,  concern 
the  Rules  in  this  Digest.  When  a  grant  is  mentioned  therein,  what  is  meant 
is,  imless  the  contrary  be  stated,  a  general  grant  applying,  as  far  as  the  Eng- 
lish courts  can  make  it  apply,  to  all  the  personal  property  of  the  deceased.  As 
to  the  property  which  passes  under  an  English  grant,  see  chap,  x..  Rule  72,  post. 

'  As  to  meaning  of  ''  personal  property,'*  see  Rule  61,  p.  311,  ante, 

*  As  contrasted  with  its  being  **  constructively  "  or  '*  fictitiously  "  situate  in 
the  country  where  the  deceased  dies  domiciled,  in  accordance  with  the  principle! 
mobilia  sequuntur  personam. 

*  Attorney-General  v.  Hope,  1834, 1  C.  M.  &  R.  530 ;  2  CI.  &  F.  84 ;  Fer- 
nandes*  Executors  Case,  1870,  L.  R.  5  Ch.  314 ;  In  Goods  of  Etoing,  1881, 
6  P.  D.  19 ;  Laidlay  v.  Lard  AdvocaU,  1890, 15  App.  Cas.  468,  483. 
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Comment 

The  Court  has  jurisdiction  to  make  a  grant  whenever  the  de- 
ceased dies  leaving  any  personal  property  whatever  situate  in 
England,  even  if  it  be  no  more  than  his  clothes.  Hence,  whenever 
a  person  dies  in  England,  the  Court  has  almost  of  necessity  juris- 
diction ;  the  Court,  again,  has  jurisdiction  when  personal  property 
of  the  deceased  comes  into  England  after  the  date  of  his  death ; 
the  foundation,  in  short,  of  the  jurisdiction  of  the  Court  is  that 
there  is  personal  property  of  any  kind  of  the  deceased  to  be  dis- 
tributed within  its  jurisdiction,^  i.  6.,  in  England.  Nor,  as  regards 
the  Court's  jurisdiction,  does  it  appear  to  make  any  difference  that 
goods  of  the  deceased  which,  at  the  time  of  his  death  or  after  his 
death,  have  been  in  England,  have  been  subsequently  removed ;  in 
such  a  case  there  would  be  a  right  of  action  against  any  person 
who  wrongfully  removed  them.  The  exercise,  however,  of  the 
Court's  jurisdiction,  is  to  a  certain  extent  a  matter  of  discretion.^ 

Where,  on  the  other  hand,  there  is  not  or  has  not  been  in  Eng- 
land any  personal  property  (using  that  term  in  its  veiy  widest 
sense)  of  the  deceased's,  the  Court  has  no  jurisdiction  ^  to  make 
a  grant. 

**The  foundation  of  the  Court's  jurisdiction  being  personal 
*^  property  of  a  deceased  to  be  distributed  in  this  country,  adminis- 

tration  wiU  not  be  granted  in  respect  merely  of  property  abroad. 

It  is  a  condition  precedent  to  a  grant  that  it  should  appear  that 
^  the  deceased  left  personal  property  in  this  country."  ^ 

^  It  is  not,"  it  has  been  laid  down  with  reference  to  a  particular 
case,  ^^  one  of  the  functions  of  this  Court  to  determine,  as  an  ab- 
**  stract  question,  who  is  the  proper  representative  of  a  deceased 
^  person,  and  if  the  Courts  of  France  insist  upon  such  a  declaration 
^^  they  are  very  unreasonable.  The  foundation  of  the  jurisdiction 
^  of  this  Court  is,  that  there  is  personal  property  of  the  deceased 
*^  to  be  distributed  within  its  jurisdiction.  In  this  case  the  de- 
**•  ceased  had  no  property  within  this  country,  and  the  Court  has 
"  therefore  no  jurisdiction."  * 

^  In  Goods  of  Tucker,  1864,  3  Sw.  &  Tr.  585,  586. 

«  In  Goods  of  Ewing,  1881,  6  P.  D.  19. 

'  See,  for  what  may  possibly  be  considered  an  exception  to  the  mle  that  the 
Court  has  no  jarisdiotion  where  there  is  no  personal  property  in  England, 
p.  319,  note  4,  post,  and  compare  Tristram  jr  Coote,  pp.  37-40.  Notice  generaUj 
the  statements  as  to  the  local  situation  of  personal  property,  pp.  818-322,  post. 

^  Walker  jr  Elgood,  2nd  ed.,  p.  32. 

*  In  Goods  of  Tucker,  1864,  3  Sw.  &  Tr.  585,  586,  judgment  of  Sir  J.  P. 
WUde. 
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Two  points  deserve  special  attention :  — 

(1)  As  to  ^^ personal  property  "  of  the  deceased.  ^^The  prop- 
erty, the  situation  of  which  in  England  gives  the  Court  jurisdic- 
tion, must  be  personal  property  as  defined  in  Rule  61.^ 

The  personal  property,  further,  must  be  situate  in  England,  in 
the  character  of  personal  property  of  the  deceased,  or  at  any  rate 
of  property  to  which  the  administrator  under  an  English  grant 
has  a  claim.  The  Court  will  not  derive  jurisdiction  from  the  mere 
fact  that  property  in  a  foreign  country,  which  did  belong  to  the 
deceased  at  the  time  of  his  death,  but  has  there  since  his  death 
become  lawfully  the  property  of  another,  comes  into  England.^ 

(2)  As  to  the  "  situation  "  of  personal  property.  —  In  most 
instances  the  situation  of  property,  i.  6.,  whether  it  is  or  is  not 
situate  in  England,  does  not  admit  of  doubt ;  but  it  sometimes 
happens  that  there  is  a  real  difficulty  in  affixing  to  property,  espe- 
cially where  it  consists  of  debts  or  other  choses  in  action,^  its  due 
local  position.  In  the  determination  of  the  locality  properly  as- 
signable to  the  different  kinds  of  personalty  which  have  been 
owned  by  a  testator  or  intestate,  the  High  Court  is  in  the  main 
guided  by  maxims  (modified  in  some  instances  by  statute)  de- 
rived from  the  practice  of  those  ecclesiastical  tribunals  whose 
jurisdiction  in  ^^  matters  and  causes  testamentary,''  to  use  a  con- 
venient expression  taken  from  the  Probate  Act,  1857,  has  ulti- 
mately passed  to  the  High  Court.^  These  maxims,  as  modified  by 
statutory  enactments,  are  based  on  two  considerations  :  the  first  is, 
that  property,  so  far  as  it  consists  of  tangible  things,  must  in  gen- 
eral be  held  situate  at  the  place  where  at  a  given  moment  it  ac- 
tually lies ;  the  second  is,  that  property  may  in  some  instances,  and 
especially  where  it  consists  of  debts  or  choses  in  action,  be  held 
to  be  situate  at  the  place  where  it  can  be  effectively  dealt  with. 
From  these  two  considerations  flows  the  following  general  maxim, 
viz.,  that  whilst  lands^  and  generally^  though  not  invariably^ 
goods^  must  he  held  situate  at  the  place  where  they  at  a 
given  moment  actually  lie^  debts^  choses  in  action^  and  claims  of 
any  hind  must  he  held  situate  where  the  dehtor  or  other  person 
against  whom  a  claim  exists  resides  ;  or^  in  other  words^  dehts  or 
choses  in  action  are  generally  to  he  looked  upon  as  situate  in  the 

1  See  p.  311,  ante. 

^  See  chap,  x.,  Rule  72, post ;  chap,  zyii.,  Rule  117,  past ;  and  chap,  xziii..  Role 
140,  post, 

'  See  pp.  71,  72,  ante, 

«  Under  the  Probate  Act,  1857  (20  &  21  Vict.  cap.  77),  ss.  1,  3,  4,  23,  taken 
together  with  the  Judicature  Act,  1873  (36  &  37  Yict  cap.  66),  8. 16. 
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country  where  they  are  properly  recoverable  or  can  be  enforced. 
Thus  English  leaseholds  are  sitaate  in  England ;  and  so  goods, 
lying  in  a  warehouse  in  England,  are  to  be  held  sitaate  in  Eng- 
land, and  debts  due  from  debtors  resident  in  England  are  also  to 
be  held  there  situate ;  French  lands,  on  the  other  hand,  —  goods 
in  French  warehouses,  and,  in  general,  debts  due  from  debtors 
resident  in  France,  —  are  to  be  held  situate  in  France.^ 

But  the  considerations  on  which  our  general  maxim  is  grounded 
introduce  some  real  or  apparent  exceptions  to  its  operation. 

Any  British  ship,  for  example,  belonging  to  a  deceased  person, 
which  is  registered  at  any  port  of  the  United  Kingdom,  is  to  be 
held,  for  some  purposes  at  any  rate,  to  be  situate  at  that  port :  ^ 
so  goods  on  the  high  seas  which  are  capable  of  being  dealt  with 
in  England  by  means  of  bills  of  lading  in  this  coimtry  are, 
wherever  actually  situate,  to  be  held  situate  in  England ;  ^  and 
goods  which  at  the  death  of  the  deceased  owner  are  in  transitu 
to  this  country,  and  arrive  here  after  his  death,  are  apparently  to 
be  held  situate  in  England  at  his  death.^ 

When  bonds,  again,  or  other  securities,  e,  ^.,  bills  of  exchange, 
forming  part  of  the  property  of  a  deceased  person,  are  in  fact  in 
England  and  are  marketable  securities  in  England,  salable  and 
transferable  there  by  delivery  only,  without  its  being  necessary  to 
do  any  act  out  of  England  in  order  to  render  the  transfer  valid, 

^  As  to  the  locality  of  a  simple  contract  debt,  compare  Hanson,  3rd  ed., 
p.  159  ;  Attorney-General  v.  Higgins,  1857,  2  H.  &  N.  339,  348  ;  and  Attomey- 
General  v.  Bouwens,  1838,  4  M.  &  W.  171,  192,  judgment  of  Abinger,  C.  B. 
**  The  locality  of  a  mortgage  debt  is  regulated  by  the  same  rules  as  apply  to 
"  other  debts,  and  does  not  in  any  way  depend  upon  the  situation  of  the  prop- 
*'  erty  comprised  in  the  mortgage."  Hanson,  3rd  ed.,  p.  160.  See,  however, 
WaUh  v.  Reg,  [1894]  A.  C.  144  ;  Reg,  v.  Balby  Road,  1853, 22  L.  J.  Q.  B.  164  ; 
Attorney-General  v.  Siideley,  [1895]  2  Q.  B.  526. 

>  See  27  &  28  Vict  cap.  56,  ss.  4,  5. 

'  Hanson,  3rd  ed.,  160  ;  Attorney-General  v.  Hope,  1834, 1  C.  M.  &  R.  530. 

^  Hanson,  3rd  ed.,  p.  162 ;  Attorney-General  v. Pratt,  1874,  L.  R.  9  Ex.  140  ; 
Wyckoff's  Case,  1862,  3  Sw.  &  Tr.  20  ;  32  L.  J.  P.  &  M.  214. 

Under  this  head  may  be  brought  the  exceptional  cases  in  which  the  Court, 
though  there  is  no  property  of  the  deceased  strictly  situate  in  England,  will 
make  a  grant  on  the  ground  that  he  has  left  personal  property  in  a  foreign 
country,  e.  g.,  money  at  a  bank  in  Canada,  which  would  be  remitted  to  Eng- 
land by  the  banker,  on  a  personal  representative  being  constituted  in  England. 
The  money  is  in  this  case  virtually  in  transitu. 

For  a  probable  application  of  a  similar  principle  to  ships  and  cargoes  which, 
though  in  fact  in  £bigland,  are  destined  to  return  to  the  country,  e.  g,.  New 
York,  where  their  owner  dies  domiciled,  see  Story,  ss.  519,  520,  from  which  it 
would  seem  that  such  ships  and  cargoes  should  be  treated  as  situate  in  New 
York  at  the  time  of  the  owner's  death. 
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not  odIj  the  bonds  or  bills  themselves,  but  also,  what  is  a  different 
matter,  the  debts  or  money  due  upon  such  bonds  or  bills,  are  to  be 
held  situate  in  England,  and  this  though  the  debts  or  money  are 
owing  from  foreigners  out  of  Enghmd.^  The  reason  manifestly  is 
that  the  bonds  or  bills,  though  they  may  from  one  point  of  view 
be  looked  upon  as  mere  evidence  of  debts  which,  being  due  from 
persons  resident  abroad,  should  be  considered  situate  in  a  foreign 
country,  are  in  reality  chattels  of  which  the  representative  of  the 
deceased  owner  can  obtain  the  full  value  in  England,  and  this 
without  doing  any  act  in  a  foreign  country.  Such  bonds  differ 
essentially  from  any  foreign  stock  which  cannot  be  fully  trans- 
ferred by  the  representative  of  the  deceased  without  doing  some 
act  in  a  foreign  country.  The  certificates  or  other  documents,  if 
any,  held  by  the  owner  of  such  stock,  may  be  in  England,  but  they 
are  mere  evidence  of  a  debt  due  from  a  foreign  government,  or,  in 
other  words,  from  a  debtor  not  resident  in  England,  and  this  debt, 
L  6.,  the  stock,  must  apparently  be  held  situate  out  of  England.^ 

Owing  to  the  view  held  by  the  ecclesiastical  tribunals  that  a 
debt  due  on  a  deed  or  other  specialty  was  to  be  considered  as  situ- 
ate, not  where  the  debtor  resided,  but  at  the  place  where  the  deed 
itself  was  situate,^  and  the  modification  of  this  doctrine  by  a  stat- 
utory enactment,^  the  rules  as  to  the  situation  of  such  a  debt  are 
anomalous.  A  debt  due  on  a  deed  situate  in  England  from  a 
debtor  resident  abroad,^  and  also  a  debt  due  on  a  deed  situate 
abroad  from  a  debtor  resident  in  England,^  must  each  be  held 
situate  in  England.  A  debt  due  on  a  deed  situate  abroad  from  a 
debtor  resident  abroad  is,  like  any  other  debt  due  from  such 
debtor,  to  be  heldfsituate  out  of  England.^ 

It  was,  further,  long  ago  ^'  established  by  law  that  judgment 
*^  debts  were  assets,  for  the  purposes  of  jurisdiction,  where  the  judg- 
^^  ment  is  recorded ; "  ^  and  this  rule,  though  it  sounds  technical,  is 
in  substantial  conformity  with  the  principle  regulating  the  locality 

»  Auomey-Gefieral  v.  Bouioens,  1838,  4  M.  &  W.  171. 

>  Compai'e  AUomey-General  v.  Bauioens,  1838,  4  M.  &  W.  171, 192,  ld3,  with 
Attorney-General  v.  Dimand,  1831,  1  C.  &  J.  366 ;  Attorney-General  v.  Hope^ 
1834, 1  C.  M.  &  R.  530.    But  see  Stem  v.  Reg.  1896, 12  Times  L.  R.  134. 

*  See  Chmmissioner  oj  Stamps  v.  Hope,  [1891]  A.  C.  476  ;  Gumeyy,  Rawlmi, 
1836,  2  M.  &  W.  87. 

«  See  Revenue  Act,  1862  (25  &  26  Vict.  cap.  22),  s.  39. 

•  Commissioner  of  Stamps  v.  Hope,  [1891]  A.  C.  476. 
«  Revenue  Act,  1862  (25  &  26  Vict.  cap.  22),  s.  39. 
^  See  pp.  318,  319,  ante. 

"  Attorney-General  v.  Boutoens,  1838,  4  M.  &  W.  171,  191,  judgment  of 
Ahinger,  C.  B. 
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of  debts,  for  a  judgment  debt  is  enforceable  by  execution,  or 
some  similar  process,  in  the  country  where  the  judgment  is  re- 
corded.^ 

A  share,  kstly,  in  a  ]>artnership  business  is  to  be  held  situate, 
not  where  the  surviving  partners  reside,  but  where  the  business  is 
carried  on.  **'  The  share  of  a  deceased  partner  in  a  partnership 
^^  asset,"  it  has  been  laid  down  by  Sir  James  Hannen,  ^^  is  situate 
^*  where  the  business  is  carried  on,"  ^  and  this  view  has  been  fol- 
lowed by  the  House  of  Lords.' 

Most  of  the  reported  decisions  and  of  the  enactments  with  re- 
gard to  the  local  situation  of  a  deceased  person's  personalty  have 
immediate  reference,  not  to  jurisdiction,  but  to  the  liability  of  the 
deceased's  property  to  the  payment  of  probate  duty.^  The  two 
matters,  however,  are  closely  connected.  The  jurisdiction  of  the 
High  Court  in  matters  testamentary  depends  on  there  being  prop- 
erty of  the  deceased  situate  within  the  limits  of  a  district  in  Eng- 
land over  which  an  ecclesiastical  Court  used  to  exercise  jurisdic- 
tion, but  probate  duty,  whilst  it  existed,^  was  imposed  only  on  such 
personal  property  of  the  deceased  as  at  the  time  of  his  death  was 
situate  within  such  limits.^     Hence  where,  under  any  decision  or 

^  A  debt  dne  on  a  foreign,  e,  g.,  a  French,  judgment,  is  not  indeed  in  strict- 
ness a  judgment  debt  (Duplein  ▼.  De  Roverif  1705,  2  Vem.  640),  but  it  is  never- 
theless recoverable  in  the  country  where  the  judgment  is  obtained. 

*  In  Goods  of  Ewmg^  1881,  6  P.  D.  19,  23.  Compare,  however.  Attorney' 
General  v.  Sudeley,  [1895]  2  Q.  B.  526,  530,  judgment  of  Russell,  L.  C.  J. 

'  Laidlay  v.  Lord  Advocate,  1890, 15  App.  Cas.  468.  Compare  p.  482,  for 
the  argument  in  support  of  the  other  possible  view  that  the  share  of  a  partner 
in  a  partnership  business  is  simply  a  claim,  and  ought  therefore  to  be  held 
situate  wherever  it  can  be  enforced  against  the  surviving  partners. 

«  See  Attorney-General  v.  Bouwens,  1838,  4  M.  &  W.  171, 191, 192,  judgment 
of  Abinger,  C.  B. ;  Attorney-General  v.  Hope,  1834, 1  C.  M.  &  R.  530,  especially 
pp.  560,  661,  language  of  Lord  Brougham,  and  compare  22  &  23  Yict.  cap.  36  ; 
25  &  26  Vict.  cap.  22  ;  27  &  28  Vict.  cap.  66.  See,  as  to  relation  between  lia- 
bility  to  probate  duty  and  liability  to  estate  duty,  App.,  Note  17,  Li$nUs  of  Taxa- 
tion, The  technical  and  somewhat  artificial  distinctions  as  to  the  situation  of 
personal  property  in  reference  to  the  incidence  of  probate  duty  may  still  occa- 
sionally be  of  importance  in  reference  to  the  incidence  of  estate  duty.  See 
Finance  Act,  1894  (57  &  58  Yict.  cap.  30),  s.  2,  sub-s.  2,  and  s.  8,  snb^.  1. 

*  It  is  for  all  practical  purposes  abolished  as  regards  property  passing  on 
the  death  of  a  person  dying  after  1st  August,  1894.  See  the  Finance  Act, 
1894,  s.  1,  and  First  Schedule. 

*  L  «.,  in  so  far  as  the  duty  fell  on  English  property.  Probate  duty  fell  on 
property  situate  in  other  parts  of  the  United  Kingdom  (see  Hanson,  3rd  ed., 
Intro.,  pp.  1-3),  but  all  reference  to  it  as  a  tax  on  movable  or  personal  property 
in  Scotland  or  Ireland  is  here  purposely  omitted.  The  English  cases  refer  to 
duty  payable  in  respect  of  property  alleged  to  be  situate  in  England,  and 
thezeforo  in  these  cases  the  decision  that  property  is  or  is  not  liable  to  probate 
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statute,  it  can  be  shown  that  any  property  of  a  deceased  person 
would,  if  probate  duty  now  existed,  be  liable  to  such  duty,  it  fol- 
lows that  such  property  is  so  situate  in  England  as  to  give  the 
Court  jurisdiction  to  make  a  grant.  The  inference,  however,  must 
not  be  drawn  that,  because  no  personal  property  of  the  deceased 
would  be  liable  to  the  payment  of  probate  duty  if  such  duty  still 
existed,  therefore  there  is  nothing  belonging  to  the  deceased  so 
situate  in  England  as  to  give  the  Court  jurisdiction  to  make  a 
grant ;  and  this  for  two  reasons.  The  first  is,  that  probate  duty 
was  chargeable  only  on  property  situate  in  England  at  the  time 
of  the  deceased^s  death.^  The  second  is,  that  the  character  of  the 
thing  or  the  property,  on  the  situation  whereof  liability  to  probate 
duty  depended,  is  not  always  exactly  the  same  as  the  character  of 
the  thing  or  property  on  the  situation  whereof  the  jurisdiction  of 
the  ecclesiastical  Courts  depended,  and  the  jurisdiction  of  the 
High  Court  still  depends.  Hie  liability  to  duty  used  to  depend 
on  the  situation  in  England  of  a  thing  of  some  pecuniary  value  on 
which  the  tax  could  operate,  e.  ^.,  a  debt  owing  to  the  deceased. 
The  jurisdiction  of  the  Court  depends  on  there  being  in  England 
some  thing  —  if  the  word  "  thing  "  be  used  in  a  very  wide  sense  — 
for  the  dealing  with  which  the  representative  of  the  deceased 
requires  a  grant.  These  two  things  may,  but  they  may  not,  coin- 
cide. Thus  the  deceased  dies  in  France  and  leaves  debts  due  to 
him  fro.m  Frenchmen  living  in  France.  The  only  things  he  has  left 
in  England  are  letters,  of  a  merely  nominal  value  in  themselves, 
but  needed  by  his  representatives  as  evidence  of  the  French  debts ; 
the  holder  of  the  letters  will  not  give  them  up  to  any  one  who  has 
not  constituted  himself  in  England  the  representative  of  the  de- 
ceased. Under  these  circumstances  there  is  no  property  of  the 
deceased  in  England  which  would  have  been  liable  to  probate  duty, 
but  there  is  property  of  the  deceased,  viz.,  the  letters,  to  which  the 
representative  of  the  deceased  has  a  right,  and  the  presence  of 
which  in  England  gives  the  Court  jurisdiction  to  make  a  grant. 

DomidL  —  The  fiction  embodied  in  the  often  misleading  maxim, 
mobUia  sequuntur  personam^  under  which  the  movables  of  a  de- 
ceased person  are  for  some  purposes  ^  regarded  as  situate  in  the 

duty  is  a  decision  that  it  is  or  is  not  situate  in  England.  *The  principles,  how-t 
ever,  for  determining  its  locality  were  the  same  whatever  was  the  part  of  the 
United  Kingdom  in  which  it  was  alleged  to  he  sitaate.  Hence  a  Scotch  deci- 
sion, such  as  Laidlay  ▼.  Lord  Advocate^  1890, 15  App.  Cas.  468,  gives  ns  gntd- 
ance  in  deciding  whether  g^ven  property  is  or  is  not  situate  in  £ngland. 

1  See  1  WiUiams,  Executors,  9th  ed.,  542,  544. 

*  E,  g.y  the  distribution  of,  and  the  beneficial  sncoessien  to,  an  intestate's 
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country  where  he  has  his  domicil  at  the  time  of  his  death,  has  no 
application  to  the  local  situation  of  personal  property  as  regards 
the  jurisdiction  of  the  Court  to  make  a  grant.^ 

Illustrations. 

1.  T^  a  Frenchman  domiciled  in  France,  dies  in  France  leaving 
goods  in  England  and  book  debts  due  to  him  from  X,  a  French- 
man residing  in  England.^     The  Court  has  jurisdiction. 

2.  T  dies  in  Australia  leaving  money  due  to  him  from  an  in- 
corporated banking  company  having  its  head  office  in  London.^ 
The  Court  has  jurisdiction. 

8.  T  dies  in  France.    X,  who  resides  in  England,  owes  T  XlOO 
on  a  bond  which  is  in  France.     The  Court  has  jurisdiction.^ 
4.  T  dies  in  France.     X^  who  resides  in  France,  owes  T  a 


movables  (see  chap,  xxz.,  Rnle  180,  post)^  or  the  determination  of  the  liability 
of  a  deceased  person's  movables  to  legacy  duty.  (See  App.,  Note  17,  Limits  of 
Taxation,) 

^  See  p.  316,  ante.  For  a  contrary  view  see  Browne^  Prob,  Prac,  2nd  ed., 
p.  143,  where  it  appears  to  be  stated  that  the  Court  has  jurisdiction  to  grant 
probate  whenever  a  person  dies  domiciled  in  England.  This  opinion  derives 
some  apparent  countenance  from  Spratt  v.  Harris,  1833,  4  Hagg.  Ecc.  405  ;  In 
re  Winter^  1861,  30  L.  J.  P.  &  M.  56,  bat  is  inconsistent  with  Attorney-Gen- 
eral V.  Hcpe,  1834, 1  C.  M.  &  R.  530 ;  2  CI.  &  F.  84 ;  Jn  Goods  of  FiUock, 
1863,  32  L.  J.  P.  &  M.  167  ;  In  Goods  of  Coode,  1867,  L.  R.  1  P.  &  D.  449, 
and  generally  with  the  well-established  principle  that  "  probate  duty  attaches 
**  to  bona  notabilia  in  the  place  where  the  goods  are  situate,  wholly  irrespective 
*'of  the  question  of  the  domicil  of  the  testator."  Laidlay  v.  Lord  Advocate^ 
1890,  15  App.  Cas.  468,  483,  language  of  Hersehell,  Ch.  See  In  Goods  of 
Ewing,  1881,  6  P.  D.  19,  23,  judgment  of  Sir  /.  Hannen  ;  Femandes*  Exors, 
Case,  1870,  L.  R.  5  Ch.  314,  317,  judgment  of  Giffard,  L.  J. 

s  u  2* »  Ij^  ii^Q  illustrations  to  this  Rule  stands  for  testator,  but  for  the 
purpose  of  the  Rule  it  makes  no  difference  whether  the  deceased  died  testate 
or  intestate.  In  each  of  these  illustrations  it  is  to  be  assumed  that  there  was 
no  other  property  of  the  deceased  in  England  than  that  mentioned  in  the  illus- 
tration. 

«  Preston  v.  Lord  MelmOe,  1840,  8  CI.  &  F.  1  ;  Enohin  v.  Wylie,  1862,  10 
H.  L.  C.  1 ;  Ewing  v.  Orr  Ewing,  1883,  9  App.  Cas.  34. 

^  The  company  resides  legally  where  it  has  its  head  office.  (See  Rule  19, 
p.  154,  €mte.)  Hence  there  is  a  debt  due  to  the  deceased  from  a  debtor  resi- 
dent in  England.  '*  Property  which  consists  of  shares  in  or  claims  upon  any 
''  company  or  society  must  be  taken  to  be  locally  situate  where  the  company 
"  has  its  head  office."  Hanson,  p.  160.  Compare  Attorney-General  v.  Higgins, 
1857,  2  H.  &  N.  339  ;  and  Femandes'  Exors,  Case,  1870,  L.  R.  5  Ch.  314. 

*  This  is  the  apparent  result  of  the  Revenue  Act,  1862  (25  &  26  Vict.  cap. 
22),  s.  39.  This  enactment  (semble)  takes  specialty  debts  due  from  persona 
in  the  United  Kingdom  out  of  the  operation  of  the  exceptional  rule  that  a 
specialty  debt  is  situate  where  the  deed  is  situate. 


824  JURISDICTION  OF  THE  HIGH  COUBT. 

debt  under  a  deed  which  is  situate  in  England.     The  Court  (sem- 
ble)  has  jurisdiction.^ 

6.  Tdies  at  Paris.  Before  his  death  he  has  purchased  at  New 
Orleans  a  cargo  of  cotton.  At  the  time  of  his  death  it  is  on  the 
high  seas  on  board  an  American  ship,  and  bills  of  lading  under 
which  the  cotton  can  be  disposed  of  are  in  London  in  the  hands 
of  T's  broker.     The  Court  has  jurisdiction.^ 

6.  jT,  a  British  subject,  dies  in  France.  He  is  owner  of  a  British 
ship  registered  at  the  port  of  Liverpool.  She  is,  at  the  time  of 
T's  death,  at  New  York.     The  Court  (semble)  has  jurisdiction.' 

7.  T  dies  domiciled  in  France.  Two  months  after  his  death, 
goods  purchased  by  him  in  the  United  States,  and  ordered  by  him 
to  be  sent  to  London,  arrive  at  the  house  in  London  where  he  had 
ordered  them  to  be  sent.  His  personal  representative,  under 
French  law,  applies  for  a  grant.     The  Court  has  jurisdiction.^ 

8.  T  is  a  member  of  a  partnership  carrying  on  business  in 
England,  and  is  entitled  to  a  share  in  the  partnership  assets ;  he 
dies  abroad  domiciled  in  France.     The  Court  has  jurisdiction.^ 

9.  T,  an  Englishman  resident  in  France,  dies  tliere,  having  by 
l^is  will  appointed  A  his  executor.  T  leaves  at  the  moment  of 
his  death  jewels  worth  X1,000  in  England.  T\  son,  an  English- 
man, who  also  resides  in  France,  is  at  the  moment  of  T's  death 
in  England.  He  takes  possession  of  the  jewels  and  returns  with 
them  to  his  home  in  France.  After  the  removal  of  the  jewels  A 
applies  for  a  grant  of  probate.     The  Court  has  jurisdiction.^ 

10.  The  wife  of  an  Englishman  residing  and  domiciled  in  Eng- 
land is  separated  from  him  and  living  in  France.  She  dies  there 
intestate,  leaving  personal  property  in  France,  but  leaving  none 
in  England.     The  husband  cannot  establish  his  claim  in  France 


^  Commissioner  of  Stamps  ▼.  Hope,  [1891]  A.  C.476,  481,  judgment  of  P.  C, 
delivered  by  Lord  Field,  where  the  role  as  to  the  situation  of  specialty  debts 
is  explained. 

^  And  this  for  two  reasons.  The  cotton  itself  is  to  be  considered  as  situate 
in  England  because  it  can  be  dealt  with  there.  (See  Hanson,  3rd  ed.,  p.  160, 
and  compare  Attamey^General  v.  Hope,  1834, 1  C.  M.  &  R.  530;  Attorney^ 
General  v.  PraU,  1874,  L.  R  9  Ex.  140  ;  Wychoff's  Case,  1862,  3  Sw.  &  Tr. 
20.)  The  bills  of  lading  are  actually  in  England,  and  this  would  give  the 
Court  jurisdiction.  Compare  as  to  bills  of  exchange,  etc.,  AUomey'Chneral  t. 
Bouwens,  1838,  4  M.  &  W.  171. 

3  See  Revenue  Act  No.  2, 1864  (27  &  28  Vict.  cap.  66),  s.  4. 

*  See  pp.  316,  317,  ante. 

«  Compare  In  Goods  of  Ewing,  1881,  6  P.  D.  19, 23,  judgment  of  Sir  Jas. 
Bannen  ;  and  Laidlay  v.  Lord  Advocate^  1890, 15  App,  Cas.  468. 

«  See  pp.  316, 317,  ante. 
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to  her  property  without  an  English  grant.     The    Court    has 
(semble)  no  jurisdiction  to  make  a  grant.^ 

11.  T  dies  abroad  domiciled  in  England.  By  his  will  he  has 
appointed  A  his  executor.  He  leaves  money  in  a  bank  at  Chili 
and  goods  in  warehouses  in  France.  A  applies  for  a  grant  of 
probate.     The  Court  has  no  jurisdiction.^ 


(B)  Succession. 

Rule  63.'  —  Where  the  Court  has  no  jurisdiction  to 
make  a  grant/  the  Court  has  no  jurisdiction  with  regard 
to  the  succession  to  the  personal  property  of  a  deceased 
person. 

Comment 

English  Courts  will  not  discuss,  and  have  no  jurisdiction  to 
adjudicate  upon,  the  claim  of  any  man  to  succeed  beneficially  to, 
or  indeed  to  derive  any  benefit  from,  the  personal  property  of  a 
deceased  person,  unless  there  is  before  the  Court  some  person  au- 
thorised under  an  English  grant  ^  to  deal  with  such  property,  and 
in  respect  thereof  to  represent  the  deceased.  Even  the  represen- 
tative under  the  law  of  a  foreign  country  of  a  foreigner  who  dies 
domiciled  abroad  has  no  locus  standi  ^  before  an  English  Court 
until  he  has  obtained  an  English  grant.^ 

The  validity,  indeed,  of  a  will  of  personalty  —  a  matter  which 
affects  succession^  —  can  be  decided,  and  indeed  can  be  decided 
only,  in  an  action  of  which  the  object  is  to  determine  a  person's 
daim  to  an  English  grant,  i.  e.,  in  a  probate  action.    But  this 

1  See  In  Goods  of  Tucker,  1864,  3  Sw.  &  Tr.  585»  and  compare  passage 
from  judgment  of  Sir  /.  P.  Wilde,  cited  p.  317,  ante.  Note  that  the  wife  is 
at  the  time  of  her  death  domiciled  in  EngUnd.  See  p.  127,  ante,  and  conf. 
Dolphm  ▼.  Robms,  1869,  7  H.  L.  C.  390. 

«  See  In  Goods  of  Coode,  1867,  L.  R.  1  P.  &  D.  449. 

'  See  Attorney-General  ▼.  Hope,  1834,  1  C.  M.  &  R.  630,  and  especially 
p.  640,  langoage  of  Brougham,  Ch.,  and  pp.  662-664  (note). 

^  See  for  meaning  of  **  grant,"  p.  312,  ante  ;  and  see  also,  as  to  where  Court 
has  no  jurisdiction  to  make  a  grant,  Rule  62,  p.  316,  ante, 

*  See  p.  312,  ante. 

*  Compare  2  WilUams,  9th  ed.,  1916 ;  Attorney-General  y.  Hope,  1834, 1  C. 
M.  &  R.  630,  640,  66^-664. 

^  As  to  extension  of  a  Scotch  grant,  of  an  Irish  grant,  or  of  a  Colonial  grant 
to  England,  see  chap,  xvii..  Rules  119-121,  post, 

*  **  Succession  "  of  course  means,  as  generally  in  this  chapter,  succession  to 
personal  property. 
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fact  in  no  way  invalidates  Rule  63.     A  probate  action  involves 
or  implies  the  authority  of  the  Court  to  make  a  grant. 

ninstrations. 

1.  JV^,  domiciled  in  England,  dies  in  France  intestate,  leaving 
goods  and  money  in  France,  but  leaving  no  personal  property  of 
any  kind  in  England.  A  claims  iV's  property  as  his  next  of  kin. 
The  Court  has  no  jurisdiction  to  determine  whether  A  is  entitled 
to  succeed  to  JVs  property.^ 

2.  Tdies  domiciled  in  England.  By  his  will,  made  in  accord- 
ance with  the  English  Wills  Act,  he  appoints  X^  his  executor.  T 
leaves  no  property  whatever  in  England.  He  leaves  goods  and 
money  in  France  and  in  Germany.  A  claims  a  legacy  of  X10,000 
under  T's  will.  The  Court  has  no  jurisdiction  to  determine 
whether  A  is  entitled  to  the  legacy.^ 

Rule  64.  —  Where  the  Court  has  jurisdiction '  to  make 
a  grant,  the  Court  has,  in  general,  jurisdiction  to  determine 
any  question  with  regard  to  the  succession  to  the  assets  of 
a  deceased  person. 

Comment 

The  jurisdiction  of  the  Court  is  in  no  way  restricted  to  dealing 
with  the  property  the  presence  of  which  in  England  gives  it 
authority  to  make  a  grant.  Where  jurisdiction  to  make  a  grant 
exists,  the  Court  has  (in  general)  jurisdiction  ^  to  determine  every 
question  whatever  connected  with  succession  to  movables,  and  to 
provide  for  the  succession  to  the  assets  of  the  deceased,  or  rather 
to  the  distributable  residue  thereof.  With  regard  to  such  distrib- 
utable residue  the  Court,  for  example,  has  authority  to  decide 

1  Compare  Re  Tucker,  1864,  34  L.  J.  P.  &  M.  29  ;  3  Sw.  &  Tr.  585. 

3  Compare  In  Goods  of  Coode,  1867,  L.  R.  1  P.  &  D.  449. 

'  As  to  where  the  Court  has  jurisdictiozi  to  make  a  grant,  see  Role  62,  p.  316, 
ante, 

^  Whether  the  jurisdiction  is  exercised  in  a  probate  action  brought  in  the 
Probate  Division  of  the  High  Court,  or  in  an  administration  action  brought  in 
the  Chancery  Division  of  the  High  Court,  is  for  the  purpose  of  these  Rules 
immaterial.  It  is  in  either  case  equally  the  jurisdiction  of  the  High  Court. 
Note  further  the  extremely  wide  jurisdiction  of  the  Court,  when  it  has  before 
it  representatives  of  the  deceased,  to  administer  in  an  administration  action  the 
whole  personal  property  of  the  deceased  as  far  as  lies  within  the  power  of  the 
Court.  See  Ewmg  v.  Orr  Ewing,  1883,  9  App.  Cas.  34 ;  1885,  10  App.  Cas. 
45a 
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whether  the  will  or  alleged  will  of  the  deceased  is  a  valid  testa- 
mentary disposition,^  what  is  the  construction  or  effect  of  the  will,^ 
who  are  the  persons  entitled  to  succeed  to  the  moyable  property 
of  an  intestate,^  and  the  like,  and  generally  to  provide  for  the  due 
succession  to  the  assets  of  the  deceased. 

The  words  ^^  in  general "  in  our  Rule  point  out  that  the  juris- 
diction of  the  Court  under  that  Rule  is  not  absolutely  unrestricted. 
The  Court's  jurisdiction  is  exercised,  generally  speaking,  on  an 
administration  action  ^  being  brought  by  some  one,  e.  ^.,  a  legatee, 
or  next  of  kin,  interested  in  the  distribution  of  a  deceased  testator 
or  intestate's  estate,  for  the  purpose  of  having  the  estate  adminis- 
tered by  the  Court.  For  the  maintenance  of  such  an  action,  it  is 
necessary  that  the  personal  representative,  who  has  obtained  an 
English  grant,  should  be  made  a  party  to  it,  for  ^^  an  estate  can- 
not be  administered  ...  in  the  absence  of  a  personal  represen- 
tative,  and  consequently,  if  it  appear  that  the  Court  cannot  give 
*^  the  plaintiff  the  relief  which  he  asks  without  an  administration 
*^  of  the  estate,  there  must  be  a  personal  representative  of  it  before 
^^  the  Court ; "  ^  and  *^  in  cases  where  the  executor  or  administrator 
*^  is  required  to  be  made  a  party,  it  is  not  sufficient  that  he  is  such 
by  the  appointment  and  authority  of  a  foreign  government ;  but 
he  must  obtain  his  right  to  represent  the  estate  from  the  Pro- 
"  bate  Court  of  this  country."  ® 

But  this  action,  like  every  other,  commences  with  the  issue  of  a 
writ,  which  must  be  served  upon  the  personal  representative,  or, 
using  the  word  ^^  administrator  "  in  a  wide  sense,  upon  the  adminis- 
trator. And  any  restriction  on  the  service  of  the  writ  is,  as  we  have 
already  pointed  out,^  a  restriction  on  the  exercise  of  the  Court's 
jurisdiction.  When  the  administrator  is  in  England,  the  Court 
has  jurisdiction  to  entertain  the  action,  for  it  is  always  possible 
for  the  administrator  to  be  served  with  the  writ.  When  the 
administrator  is  not  in  England,  the  rule  still  is  that  he  cannot  be 
served  with  the  writ,  and  therefore  that  the  Court  has  no  jurisdio- 

»  Bremer  v.  Freeman,  1867,  10  Moore  P.  C.  306. 

«  Enohin  y.  WyUe,  1862, 10  H.  L.  C.  1 ;  31  L.  J.  Ch.  402. 

*  Doglwni  ▼.  Crispin,  1866,  L.  R.  1  H.  L.  301. 

^  See  as  to  an  admiiuBtration  aotion,  Williams^  Executors,  9th  ed.,  1903,  and 
following  ;  and  see  as  to  proceedings  on  an  originating  summons,  R.  S.  C. 
Ord.  LV.  rr.  3-14,  and  note  that  originating  summons  cannot  be  served  out  of 
England.  2  Williams,  Executors,  9th  ed.,  p.  1806,  note  (z)  ;  In  re  Busjield, 
1886,  32  Ch.  D.  (C.  A.)  123. 

*  2  Williams,  Executors,  9th  ed.,  p.  1912. 
«  2  Williams,  Executors,  9th  ed.,  p.  1915. 
7  See  pp.  237,  238,  ante. 
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tion  to  entertain  an  action  against  him.^  To  this  rule  the  excep- 
tions are,  it  is  true,  extremely  wide.  Whenever  an  ^'  action  is  for 
^'  the  administration  of  the  personal  estate  of  any  deceased  person, 
^^  who  at  the  time  of  his  death  was  domiciled "  in  England,^  the 
Court  has  jurisdiction  to  allow  service  of  a  writ,  and  therefore  to 
entertain  an  action  against  the  administrator  though  he  is  out  of 
England ;  so,  again,  the  Court  has  jurisdiction  to  entertain  an 
administration  action  against  an  administrator  who  is  out  of  Eng- 
land in  any  of  the  exceptional  cases,  in  so  far  as  they  can  possibly 
be  applicable  to  such  an  action,  in  which  the  Court  has  jurisdic- 
tion to  entertain  an  action  in  personam  against  a  defendant  who 
is  out  of  England.^  But,  wide  as  are  the  exceptions  to  the  princi- 
ple that  the  Court  has  no  jurisdiction  to  entertain  an  administra- 
tion action  against  an  administrator  who  is  not  in  England,  they 
do  not  apparently  cover  eveiy  case  which  can  arise. 

Illnstrations. 

1.  jT,  a  Frenchman,  dies  domiciled  in  England,  leaving  a  house, 
of  which  he  is  tenant  for  years,  household  furniture,  and  other 
goods  in  England.  T  leaves  a  will,  the  construction  of  which 
is  doubtful.  The  Court  has  jurisdiction  to  determine  whether  the 
will  is  valid,  and  who  are  the  persons  entitled  beneficially  to  T^b 
property  under  the  will.* 

2.  iV,  a  Frenchman  domiciled  in  England,  dies  in  France  in- 
testate, leaving  in  England  leasehold  property,  household  furni- 
ture, and  stock  in  trade.  The  Court  has  jurisdiction  to  determine 
who  are  the  persons  beneficially  entitled  to  i^T's  property.* 

8.  T  dies  domiciled  in  Russia,  leaving  money  in  the  English 
funds.  Under  a  will  made  in  the  form  required  by  Russian  law, 
T  appoints  ^his  executor,  ^is  recognised  as  7"s  executor  by 
the  Russian  Courts.  A  question  arises  under  jT's  will  whether  T 
did  or  did  not  die  intestate  as  to  his  English  property.  The  Court 
has  jurisdiction  to  determine  the  construction  of  T's  will,  and  to 

^  See  In  re  Eager,  1882,  22  Ch.  D.  (C.  A.)  86,  which  is  not  inoonsistent  with 
In  re  Lane,  1886,  55  L.  T.  149,  where  (semble)  serrioe  was  allowed  under  R. 
S.  C.  Ord.  XI.  r.  1  (g). 

*  R.  S.  C.  Ord.  XI.  r.  1  (d).  The  words  in  the  rule  of  Court  are  not  ''in 
England,"  but  "  within  the  jurisdietion.''  Compare  p.  207  and  p.  240,  note  4, 
ante, 

s  See  Ezoeptions  1  to  7,  pp.  240-254,  ante,  to  Rule  46,  p.  237,  ante. 

*  Compare  Enohin  y.  Wylie,  1862, 10  H.  L.  C.  1. 

s  Re  Goodman's  Trusts,  1881,  17  Ch.  D.  (C.  A.)  266  ;  Dweet  ▼.  Oeoghegan^ 
1878,  9  Ch.  D.  (C.  A.)  441. 
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divide  T's  property  in  England  among  the  persons  who,  on  a 
right  construction  of  the  will,  are  beneficially  entitled  to  it ;  but 
as  a  general  rule  the  Court,  having  granted  administration  to  X, 
will  leave  the  persons  claiming  succession  to  T's  personal  prop- 
erty to  enforce  their  rights  before  the  Russian  tribunals.^ 

4.  iV,  domiciled  in  New  York,  dies  there  intestate,  leaving 
goods  and  lands  in  New  York,  and  money  and  stock  in  trade  in 
Enghind.  A  obtains  letters  of  administration  in  New  York.  By 
in  England,  claims  to  be  entitled  to  the  whole  of  iV's  personal 
property  as  next  of  kin.  A^  as  the  representative  of  iV  under  the 
law  of  i^T's  domicil,  claims  to  have  i^T's  personal  estate  in  Eng- 
land handed  over  to  him.  The  Court  has  jurisdiction  to  determine 
what  are  the  rights  of  B^  but  will,  in  general,  grant  administra- 
tion to  Ay  and  leave  B  to  enforce  his  rights  (if  any)  before  the 
Courts  of  New  York,* 

1  Compare  Enohin  ▼.  Wylie,  1862, 10  H.  L.  C.  1 ;  31  L.  J.  (Ch.)  402,  409. 
Compare,  however,  Eames  y.  Hacon,  1880, 16  Ch.  D.  407,  409 ;  1881, 18  Ch. 
D.  (C.  A.)  347. 

>  See  Enohin  ▼.  Wylie,  1862, 10  H.  L.  C.  1.  That  case  refers  to  the  eon- 
siraction  of  a  will;  but  there  is,  it  is  submitted,  in  principle,  no  distinction 
as  regards  the  jurisdiction  of  the  Court  between  the  rules  applicable  to  tes- 
tamentary and  those  applicable  to  intestate  succession. 


AMERICAN  NOTES. 
CHAPTER  IX. 

JURISDICTION  m  MATTERS  OF  ADMINISTRATION  AND  SUCCES- 
SION. 

1.  Jurisdiction  to  grant  Adiqnibtration.  —  As  the  grant  of  adminis- 
tration generally  is  regulated  in  the  United  States  by  local  statutes,  the  juris- 
dictional grounds  on  which  such  a  grant  depends  vary  in  the  different  States 
and  Territories.  As  to  the  courts  that  have  jurisdiction  to  make  such  a  grant, 
see  1  Williams  an  Executors,  7th  Am.  ed.,  Randolph  &  Talcott's  notes,  pp.  341- 
344.  The  Circuit  Courts  of  the  United  States  have  jurisdiction  in  equity,  in- 
dependently of  statutes  or  practice  in  any  State,  to  administer,  as  between 
citizens  of  different  States,  any  deceased  person's  assets  within  the  district. 
Payne  v.  Hook,  7  Wall.  426  ;  Kennedy  v.  Creswell,  101  U.  S.  641 ;  Johnson  v. 
Poioers,  139  U.  S.  166. 

The  proper  place  for  the  principal  administration  of  a  deceased  person's 
estate  is  that  of  his  domicil,  WUkins  v.  EUei,  108  U.  S.  266,  268  ;  and  the 
court  of  the  domicil  is  the  forum  to  which  the  legatees  under  a  will,  or  the 
parties  entitled  to  the  distribution  of  the  estate  of  an  intestate,  are  required 
to  resort.  Hutton*s  Exrs,  v.  Hutton,  40  N.  J.  Eq.  461,  466.  See  Graveley  v. 
GraveUy,  26  S.  C.  1;  MdhhlMs  Case,  36  N.  J.  Eq.  618.  But,  under  the  stat- 
utes, some  or  all  of  the  following  facts  may  afford  ground  for  a  grant  of  ad- 
ministration :  (1)  The  death  of  a  resident  of  the  State  ;  (2)  the  death  therein 
of  a  non-resident ;  (3)  the  death  therein  of  a  non-resident  leaving  estate 
therein  ;  (4)  the  existence  therein  of  estate  of  a  deceased  non-resident ;  (6) 
the  existence  therein  of  lands  of  a  deceased  non-resident.  See  1  WiUiams  on 
Executors,  7th  Am.ed.,  Randolph  &  Talcott's  notes,  pp.  346-364, 482, 483.  See 
also,  Moise  v.  Life  Association,  46  La.  An.  736 ;  13  So.  170 ;  Putnam  v.  Pitney, 
46  Minn.  242  ;  47  N.  W.  790 ;  Jones  v.  Warren,  70  Miss.  227  ;  14  So.  26 ; 
Graveley  v.  Cfraveley,  26  S.  C.  1 ;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21 ; 
Toledo  Sfc.  R,  R.  Co,  v.  Reeves  (Ind.  App.),  36  N.  E.  199  ;  MaUory  v.  Bur- 
lington  ^c.  R,  R,  Co,  (Eans.)  36  Pac.  1069 ;  King  v.  United  States,  27  Ct.  of 
01.  629 ;  In  re  Lewis'  Estate,  10  Pa,  Co.  Ct.  331. 

Where  a  will  has  been  probated  in  a  foreign  Court,  a  copy  may  be  admitted 
to  probate  in  the  Courts  of  decedent's  last  domicil.  McDonald's  Estate,  130 
Fa.  St.  480  ;  18  Atl.  617. 

2.  SrruB  of  Absetb. — The  jurisdietion  to  grant  administration,  on  the 
ground  of  the  presence  of  personal  property  of  a  deceased  person,  is  based 
upon  the  general  principle  that  tangible  things  are  held  to  be  situate  at  the 
place  where  for  the  time  they  actually  are.  Administration  may  extend  to 
property  brought  into  the  State  after  the  death  of  the  owner  as  well  as  before. 
Saunders  v.  Weston,  74  Me.  86  ;  Smith  v.  New  York  Life  Ins,  Co.  67  Fed  Rep. 
133.  • 
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As  between  the  States  of  the  United  States,  a  ship  at  sea  is  presumed  to  be 
situate  in  the  State  in  which  it  is  registered.  Crapo  ▼.  Kelly ^  16  Wall.  610 ; 
Wharton^  Conf.  of  L.  s.  357. 

'*The  general  rule  of  law  is  weU  settled  that,  for  the  purpose  of  founding 
"administration,  all  simple  contract  debts  are  assets  at  the  domicil  of  the 
**  debtor ;  and  that  the  locality  of  such  a  debt  for  this  purpose  is  not  affected  by 
<'  a  bill  of  exchange  or  promissory  note  haying  been  given  for  it,  but  is  merely 
''evidence  of  it,  and  therefore  the  debt  is  assets  where  the  debtor  lives,  without 
'<  regard  to  the  place  where  the  instrument  is  found  or  payable."  Wyman  v. 
Hcdstead,  109  U.  S.  654.  See  also.  Cooper  v.  Been,  143  HI.  25 ;  Moore  v.  Jor- 
dan,  36  Kan.  271 ;  Eells  v.  Holder,  2  McCrary,  622 ;  Savnders  v.  Weston,  74 
Me.  85 ;  Speed  v.  Kelly,  59  Miss.  47,  52  ;  Weaver  v.  Nonoood,  59  Miss.  665 ; 
WUlard  v.  Wood,  1  App.  D.  C.  44  (as  to  mortgage  debt)  ;  Becrqft  v.  Lewis,  41 
Mo.  App.  546  ;  Connor  v.  Hanover  Ins,  Co.  28  Fed.  Rep.  549.  A  claim  against 
the  United  States  is  not  a  local  asset  in  the  District  of  Columbia.  King  v. 
U.  S.  27  Ct.  of  CI.  529.  A  bond,  being  a  specialty,  does  not  come  within  the 
rule  as  to  simple  contract  debts,  but  is  assets  for  the  purposes  of  administration 
in  the  place  in  which  it  is  found.  Beers  v.  Shannon,  73  N.  Y.  292.  By  the 
Code  of  Civil  Procedure  of  New  York,  a  debt  represented  by  a  promissory  note 
is  treated  for  the  same  purpose  as  assets  where  the  note  is.    Matter  of  Hopper, 

5  Demarest,  242.    See  Speed  v.  KeUy,  59  Miss.  47  ;  Jahier  v.  Rascoe,  62  Miss. 
699 ;  Mayo  v.  Assurance  Society,  71  Miss.  590. 

A  policy  of  insurance  on  the  life  of  a  person  may  be  treated  as  assets  for 
the  purpose  of  founding  an  administration  in  a  State  into  which  it  is  brought 
after  his  death ;  and  a  suit  on  the  policy  may  be  maintained  in  such  State 
against  a  debtor  company  which  does  business  there,  and  has  an  agent  on  whom 
process  may  be  served.  New  England  Life  Ins,  Co,  v.  Woodworth,  111  U.  S. 
138.  See  Equitable  Life  Assurance  Society  v.  Vogel,  76  Ala.  441,  52  Am.  Rep. 
344 ;  Smith  v.  New  York  Life  Ins,  Co,  57  Fed.  Rep.  133.  In  Mayo  v.  Assur- 
ance Society,  71  Miss.  590,  it  was  held  that  an  insurance  policy,  issued  and  pay- 
able in  New  York,  on  the  life  of  a  person  domiciled  in  Virginia,  passed  to  his 
administrator  in  Virginia,  though  it  was  deposited  with  a  person  in  Mississippi, 
who,  as  administrator  there,  sought  to  collect  it. 

3.  Succession  Taxes. — See  Dos  Passos,  The  Law  of  Collateral  Inheritance, 
Legacy  and  Succession  Taxes;  3  Williams  on  Executors,  7th  Am.  ed.,  Randolph 

6  Talcott's  notes,  pp.  1-7. 


CHAPTER  X. 

EXTRA-TERRITORIAL  EFFECT  OP 

ENGLISH  JUDGMENT; 

ENGLISH  BANKRUPTCY; 

ENGLISH  GRANT  OF  ADMINISTRATION. 

(A)  ENGLISH  JUDGMENT. 

Rule  65.  —  A  judgment  of  the  Court  (called  in  this 
Digest  an  English  judgment)  has,  subject  to  the  exception 
hereinafter  mentioned,  no  direct  operation  out  of  England. 

The  extra-territorial  effect  (if  any)  of  an  English  judg^ 
ment  is  a  question  of  foreign  law. 

Comment 

The  judgment,  or  in  other  words  the  command  of  a  Court,  can- 
not of  itself  operate  beyond  the  limits  of  the  territory  over  which 
the  Court  has  jurisdiction.  An  English  judgment,  therefore,  has, 
propria  mgore^  no  operation  in  any  country  but  England.  The 
Courts  of  a  foreign  country  may,  and  no  doubt  in  many  cases  will, 
give  effect  to  an  English  judgment,  or,  more  strictly,  to  the  right 
acquired  under  it.^  But  whether,  to  what  extent,  and  by  what 
means,  a  foreign,  e.  gr.,  a  French  or  Victorian  Court,  will  enforce 
a  right  acquired  under  an  English  judgment,  is  a  question  not  of 
English  but  of  foreign  law. 

Exception,  —  An  English  judgment  for  any  debt,  damages,  or  costs  may  be 
rendered  operative  in  Ireland  or  Scotland  by  registration  of  a  certificate 
thereof  in  accordance  with  the  provisions  of  Rule  101.^ 

^  See  Intro.,  pp.  24,  25,  ante. 

'  See  chap,  zvi.,  Rule  101,  jxwf,  as  to  the  extension  of  certain  judgments 
in  personam  throughout  the  United  Kingdom,  and  Judgments  Extension  Act, 
186S,  31  &  32  Vict.  cap.  54. 
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(B)  ENGLISH  BANKRUPTCY  ^  AND  WINDING-UP  OF  COM- 
PANIES.* 

I,  Bankruptcy. 

(i)  As  an  Assignment? 

Rule  66.*  — An  alignment  of  a  bankrupt's  property  to 
the  trustee  in  bankruptcy  under  the  Bankruptcy  Act,  1883 
(Enghsh  bankruptcy),  is,  or  operates  as,  an  assignment  of 
the  bankrupt's 

(1)  immovables^  (land), 

(2)  movables,^ 

whether  situate  in  England  or  elsewhere. 

Comment 

Under  the  Bankruptcy  Act,  1888,  the  bankrupt's  "  property  "  ^ 
vests,  on  his  being  adjudged  bankrupt,  in  the  trustee  for  the  bene- 
fit of  his  creditors ;  and  '^  property,"  as  defined  by  the  Act,  ^^  iu- 
cludes  money,  goods,  things  in  action,  land,  and  every  descrip- 
tion of  property,  whether  real  or  personal,  and  whether  situate  in 
England  or  elsewhere ;  also  obligations,  easements,  and  every 
^^  description  of  estate,  interest  and  profit,  present  or  future,  vested 
^^or  contingent,  arising  out  of  or  incident  to  property  as  above 
"  defined."  s 

^  For  the  Court's  jnriadiction  in  Bankmptcy,  see  clmp.  viii.,  p.  286,  ax^, 

*  For  the  Coart's  jurisdiction  in  Winding-np  of  Companies,  see  ohap.  yiii., 
p.  303,  axiU, 

'  See  the  Bankraptcy  Act,  1883  (46  &  47  Viot.  cap.  52),  s.  20,  sub-s.  1,  with 
which  read  ss.  2,  43-49, 54,  and  188.  See  generaUy,  as  to  the  extrar-territorial 
effect  of  bankruptcy  as  an  assignment,  Westlakey  3rd  ed.,  chap,  yi.,  pp.  138- 
163 ;  PiggoU,  2nd  ed.,  chap,  z.,  pp.  325-340  ;  NeUan^  pp.  166-171 ;  PhiUimam 
ss.  765-779 ;  Foote,  2nd  ed.,  pp.  301-313  ;  Gaudy,  Law  of  Bankruptcy  m  Scot- 
land, 2nd  ed.,  chap,  zlviii.,  pp.  631-638  ;  Story,  ss.  405-422. 

Westlake's  treatment  of  this  topic  is  full,  and  deserves  special  attention. 

*  See  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  cap.  52),  ss.  54,  44,  168  ; 
WUUamSf  Bankruptcy,  6th  ed.,  p.  190  ;  Baldwin,  4th  ed.,  p.  110. 

*  For  definition  of  "  immovables,"  see  pp.  65,  71,  ante. 

*  For  definition  of  <<  movables,"  see  pp.  65,  71,  ante, 

^  With  certain  limited  exceptions,  which  have  nothing  to  do  with  the  rules 
of  private  international  law,  «.  g.,  property  held  by  the  bankrupt  in  trust  for 
another  person,  or  tools  or  wearing  apparel  of  the  bankrupt,  his  wife  and  chil- 
dren.   See  Bankruptcy  Act,  1883,  s.  44. 

«  See  Bankruptcy  Act,  1883,  s.  168. 
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Hence,  speaking  generally,  the  bankruptcy  (t.  e.,  the  debtor's 
being  adjudicated  a  bankrupt)  transfers  to  the  trustee,  as  far  as 
an  Act  of  Parliament  can  accomplish  this  result,  all  the  bank- 
rupt's property,  whatever  its  situation,  and  this  irrespective  of 
the  bankrupt's  domicil  or  nationality.^  The  bankruptcy,  moreover 
(except  in  the  case  of  certain  bona  fide  transactions  without  notice 
specially  protected  by  the  bankruptcy  law),^  relates  or  dates  back, 
as  far  as  the  title  of  the  trustee  is  concerned,  to  the  ^'  commence- 
ment of  the  bankruptcy,"  and  by  this  term  is  meant  the  time  of 
the  act  of  bankruptcy,  or  (if  the  bankrupt  is  proved  to  have  com- 
mitted more  acts  of  bankruptcy  than  one)  of  the  first  act  of 
bankruptcy  proved  to  have  been  committed  by  the  bankrupt  within 
three  months  next  preceding  the  date  of  the  presentation  of  the 
bankruptcy  petition.^  And  this  doctrine  of  relation  applies  to  all 
property  of  the  bankrupt,  wherever  situate,  at  any  rate  within  the 
British  dominions.^ 

The  property  so  vested  must  be  in  strictness  '^  property  of  the 
bankrupt ; "  and  property  which  once  belonged  to  the  bankrupt,  if 
it  has  before  the  commencement  of  the  bankruptcy  become  already 
vested  in  some  other  person,  e.  ^.,  in  the  trustee  under  a  Scotch 
bankruptcy,^  is  not  the  property  of  the  bankrupt,  and  does  not 
vest  in  the  trustee  under  the  English  bankruptcy.^ 

When,  further,  a  bankruptcy  in  one  country  is  an  assignment 
of  property  situate  in  another,  it  passes  the  property  subject, 
speaking  generally,  to  any  charge  acquired  thereon  prior  to  the 
bankruptcy  under  the  laws  of  the  country  where  the  property  is 
situate,^  and  subject  also  to  the  requirements,  if  any,  of  the  local 
law  as  to  the  conditions  necessary  to  effect  a  transfer  of  such 
properiy.8 

^  See  Foote,  pp.  302,  303.  Under  the  Bankrnptcy  Act,  1883,  English  Courts 
give  to  an  English  bankruptcy  a  wider  effect  than  they  would  independently 
of  Acts  of  Parliament  (see  Rule  106)  give  to  a  foreign  bankruptcy.  (See  Rules 
107-109, jww/.)  See  SiU  v.  Worswick,  1791, 1 H.  Bl.  665  ;  Sdkrig  v.  Davis,  1814, 
2  Rose,  291 ;  Royal  Bank  of  Scotland  y.  Cuthbert,  1813, 1  Rose,  462.  Compare 
In  re  Artola  Hermanos,  1890,  24  Q.  B.  D.  (C.  A.)  640. 

«  Bankruptcy  Act,  1883,  s.  49. 

•  Bankruptcy  Act,  1883,  s.  49. 

^  See  chap,  xxviii.  for  the  application  of  special  rules  of  bankruptcy  as  against 
foreign  creditors. 
«  See  Bankruptcy  (Scotland)  Act,  1866  (19  &  20  Vict.  cap.  79),  8. 1!«. 

•  Compare  Nelson,  p.  169. 

'  See  Baldtcin,  4th  ed.,  p.  113,  citing  Sm  v.  Worsvnck,  1791, 1  H.  Bl.  666  ; 
Hunter  v.  Potts,  1791,  4  T.  R.  182. 

•  CaUender  v.  Colonial  Secretary  of  Lagos,  [1891]  A.  C.  460, 467 ;  Ex  parte 
Rogers,  1881, 16  Ch.  D.  (C.  A.)  666,  666,  dictum  of  Jessell,  M.  R.  ;  Wtstlake, 
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Hence  an  English  bankruptcy,  though  it  transfers  to  the  trustee 
a  bankrupt's  immovable  and  movable  property  situate  in  England 
or  elsewhere,  ^'only  passes,"  it  has  been  laid  down,  ^'immovable 
^^  property  in  the  colonies  according  to  the  law  of  the  colonies ; "  ^ 
and  this  dictum,  though  confined  to  immovable  property  and  to 
property  in  the  colonies,  applies  apparently  to  movable  property 
and  to  property  situate  in  any  foreign  country. 

(1)  As  to  immovables.  —  In  so  far  as  the  matter  does  not 
depend  on  any  Act  of  Parliament,  our  Courts  have  always  held 
that  the  effect  of  a  bankruptcy  is,  as  regards  immovables,  purely 
territorial,  and  that,  therefore,  a  bankruptcy  under  the  law  of 
England  is  no  more  an  assignment  to  the  assignee  or  trustee  of 
land,  e.  ^.,  in  Victoria  or  in  France,^  than  a  bankruptcy  in  France 
is  an  assignment  of  land  in  England,  or  a  bankruptcy  in  Victoria 
is  an  assignment  of  land  either  in  England  or  in  New  Zeaknd.^ 

This  principle,  however,  as  far  as  an  English  bankruptcy  is 
concerned,  has  been  modified  or  abrogated  by  successive  Bank- 
ruptcy Acts. 

"  Under  the  Act  of  1849  [12  &  13  Vict.  cap.  106],  s.  142," 
writes  Mr.  Justice  Williams,  "  it  was  only  real  property  within 
^^  the  dominions  of  Her  Majesty  which  vested  in  the  assignees  for 
"  the  creditors.  The  Act  of  1869  [32  &  33  Vict.  cap.  71]  con- 
"'  tained  no  express  provision  as  to  the  locality  of  real  property, 
*^  but  did  not  seem  to  be  intended  to  alter  the  law.  At  all  events, 
^^  under  that  Act,  as  under  the  Act  of  1849,  and  now  under  the 
principal  Act,  real  property  in  all  Her  Majesty's  dominions 
vested  in  the  trustee.*  The  present  Act  .  .  .  vests  real  property 
^^  wherever  situate ;  but,  inasmuch  as  real  property  is  governed 
everywhere  by  the  lex  rei  sitce^  the  alteration  in  the  present  Act 
will  probably  be  of  little  or  no  practical  effect,  since  the  order  of 
adjudication  will  not,  it  is  presumed,^  be  recognised  in  foreign 
^  countries  as  operating  to  transfer  to  the  trustee  real  property 

3rd  ed.,  p.  153  ;  Jeffery  ▼.  APTaggart,  1817,  6  M.  &  S.  126  ;  and  Bankruptcy 
Act,  1883,  8.  54,  with  which  compare  the  Bankruptcy  (Scotland)  Act,  1856, 
8.102. 
1  Ex  parte  Rogers,  1881, 16  Ch.  D.  (C.  A.)  665,  666,  per  JesseU,  M.  R. 

*  See  SeUbig  v.  Damsy  1814,  2  Rose,  97,  291. 

*  See  CockereU  ▼.  Dickens,  1840,  3  Moore  P.  C.  98  ;  J^x  parte  Blokes,  1787, 
Cox,  398 ;  Westlake,  3rd  ed.,  pp.  155, 156. 

*  Callender  ▼.  Colonial  Secretary  of  Lagos,  [1891]  A.  C.  460. 

*  This  presumption  is  not  now  inyariably  justifiable.  In  some  foreign  coun- 
tries an  English  bankruptcy  might  be  allowed  to  operate  on  immovables  situate 
in  such  countries.  See  Westlake,  p.  157,  and  compare  Hoffmann  ▼.  Mack, 
Journal  de  DroU  Int,  Privk,  1879,  ti.  p.  77,  cited  Piggott,  p.  484. 
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^  there  situate.  Even  in  the  case  of  real  property  outside  Eng- 
^^  land  within  Her  Majesty's  dominions,  as,  for  instance,  in  the 
'^  colonies,  such  property  will  only  pass  according  to  the  law  of 
"  the  colony  where  it  is  situate,^  and  the  trustee,  therefore,  in  a 
^^  colony  where  registration  is  necessaiy  to  pass  the  title,  will  get 
"  no  title  until  registration.^  The  property  will  only  vest  in 
^'  the  trustee  subject  to  any  requirements  prescribed  by  the  local 
^^  law  as  to  the  conditions  necessary  to  effect  a  transfer  of  real 
^'  estate  situate  in  the  locality.  Section  168  [of  the  Bankruptcy 
^^  Act,  1883]  will,  however,  probably  make  a  practical  alteration 
^^  in  one  way  even  as  to  real  property  situate  abroad,  that  is  to 
^^  say,  that  in  cases  where  the  bankrupt  is  personally  within  the 
^^  jurisdiction  of  the  Court,  he  may  be  ordered,  within  section  24, 
^^  to  execute  a  valid  conveyance  of  his  real  property  according  to 
"  the  form  required  by  the  law  of  the  country  where  such  property 
'^  is  situate ;  whereas  under  the  former  statutes,  which  did  not  vest 
^'  real  property  abroad,  it  was  held  that  the  bankrupt  was  under 
^^  no  obligation,  legal  or  equitable,  to  execute  ^  a  conveyance."  ^ 

The  effect,  therefore,  of  an  English  bankruptcy  on  foreign 
immovables,  or,  in  other  words,  foreign  land,  may  be  summed  up 
as  follows :  — 

The  bankruptcy  operates  as  an  assignment  of  any  land  situ- 
ate within  the  British  dominions,  e.  ^.,  in  Scotland,  Victoria,  or 
Canada.^ 

The  bankruptcy  operates  as  an  assignment  of  land  situate  in  a 
country  outside  the  British  dominions,  e.  g.y  Italy,  in  so  far,  and 
in  so  far  only,  as  Italian  law  treats  an  English  bankruptcy  as  an 
assignment  of  Italian  land.  A  trustee  under  an  English  bank- 
ruptcy acquires  in  England  a  title  to  land  of  the  bankrupt  in 
Italy  if  his  title  is  recognised  by  Italian  law,  and  acquires  no 
title  to  it  at  all  if  his  title  is  not  recognised  by  Italian  law ;  in 
which  case,  it  may  be  added,  the  Italian  land  does  not  form  part 
of  the  fund  available  for  distribution  among  the  English  cred- 
itors.® 

1  Ex  parte  Rogers,  1881,  16  Ch.  D.  (C.  A.)  666. 

«  CaUender  v.  Colonial,  Secretary  of  Lagos,  [1891]  A.  C.  460. 

•  Selkrig  ▼.  Dams,  1814,  2  Rose,  97,  291. 

^  WUliams,  Bankruptcy,  6th  ed.,  p.  190. 

'  See  the  Bankniptoj  Act,  1883,  ss.  117-119,  as  to  the  aid  to  be  given  to 
each  other  by  Bankruptcy  Courts  in  different  parts  of  the  British  dominions. 

«  See  CockereU  ▼.  Dickens,  1840,  3  Moore  P.  C.  98.  Mr.  Baldwin  arrives, 
it  is  conceived,  at  the  same  conclnsions.  "  All  such  real  property,"  he  writes, 
''of  the  bankrupt  as  is  situate  in  any  portion  of  Her  Majesty's  dominions 
*'  passes  to  his  trustee  ;  but  if  elsewhere,  not  unless  the  trustee  has  a  claim, 
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(2)  As  to  movables.  —  An  EDglish  bankruptcy  operates  as  an 
assignment  to  the  trustee  of  the  movables  (e.  g.^  goods)  of  the 
bankrupt  situate  in  any  part  of  the  British  dominions,  and  also, 
in  so  far  as  our  Courts  can  determine  the  matter,  of  his  movables 
situate  in  countries  not  forming  part  of  the  British  dominions. 

The  extrarterritorial  effect  of  an  English  bankruptcy  gives  rise 
to  several  questions  :  — 

Question  1.  —  What  is  the  position  in  England  of  a  creditor 
who,  after  the  commencement  of  the  bankruptcy,  obtains  in  a 
foreign  country  payment  of  debts  due  to  him  from  the  bankrupt? 

English  Courts  cannot  directly  determine  what  shall  be,  in  a 
foreign  country,  the  effect  of  an  English  bankruptcy.  They  may, 
however,  be  called  upon  indirectly  to  pronounce  a  decision  on  the 
point.  JT,  a  creditor  of  the  bankrupt,  may,  after  the  commence- 
ment of  the  bankruptcy,  obtain  in  a  foreign  country  payment  of 
debts  due  to  him  from  the  bankrupt.  X^  may  then  come  to  Eng- 
land and  be  sued  here  by  A^  the  trustee  in  bankruptcy,  for  the 
money  so  obtained.  Our  Courts  must  then  decide  between  the 
title  of  X,  the  creditor,  and  A^  the  trustee,  or  in  substance  must 
determine  what  is  the  effect  of  an  English  bankruptcy  in  a  foreign 
country.  From  the  cases  decided  on  the  subject,  it  may,  with 
considerable  probability,  but  not  with  absolute  certainty,  be  in- 
ferred ^  that  English  Courts  adhere  to  the  following  principles  :  — 

First  Any  creditor  who,  after  the  commencement  of  the 
English  banbuptcy,^  without  legal  process  obtains  in  a  foreign 

**  to  it  under  the  law  of  the  particular  foreign  coontrj  where  situate."  Bald- 
torn,  Bankruptcy,  4th  ed.,  p.  114. 

^  This  inference,  grounded  on  the  three  cases,  Hunter  y.  PottSy  1791,  4  T.  R. 
182  ;  Sm  T.  Warswicky  1791, 1  H.  Bl.  665 ;  PhUips  ▼.  Hunter,  1795,  2  H.  Bl. 
402,  which  were  decided  at  a  time  when  the  bankruptcy  law  was  different  from 
what  it  is  at  present,  and  when  points  connected  with  the  conflict  of  laws  had 
been  little  studied,  is  to  a  certain  extent  conjectural.  The  necessary  result 
of  these  cases,  though  not  all  which  may  be  inferred  from  them,  is  thus  stated 
by  Bell :  ''  In  England  ...  it  is  held  (1)  That  an  English  creditor  who,  hav- 
''  ing  notice  of  the  bankruptcy,  makes  affidavit  in  England  in  order  to  proceed 
''abroad,  cannot  retain  against  the  assignees  what  he  recovers  ;  (2)  That  a 
''creditor  in  the  foreign  country  would  not,  if  preferred  by  the  laws  of  that 
"country,  be  obliged  to  refund  in  England  ;  and  (3)  That,  at  all  events,  such 
"  a  creditor  cannot  take  advantage  of  the  bankrupt  laws  in  England  without 
"  coomiunicating  the  benefit  of  his  foreign  proceedings."  2  Bell,  Commentarie$ 
on  the  Law  of  Scotland  (McLaren's  ed.),  p.  573. 

'  See  Bankruptcy  Act,  1883,  s.  43.  Ex  parte  D'Obree,  1803,  8  Yes.  81.  As 
to  what  acts  constitute  acts  of  bankruptcy,  see  Rule  58,  p.  299,  ante. 

It  would  seem  that  the  rules  of  the  English  Bankruptcy  Act  as  to  relation 
apply  at  any  rate  to  transactions  taking  place  in  foreign  countries,  such  as 
Scotland  or  Victoria,  which  form  part  of  the  British  dominions.  See,  further, 
chap.  zzviiL,  comment  on  Rule  177,  past ;  but  conf .  Ooudy,  2nd  ed.,  p.  641. 
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country  payment  of  a  debt  due  to  him  from  the  bankrupt,  may, 
when  sued  in  an  English  Court  by  the  trustee,  be  compelled  to 
refund  th^  money  paid  to  him.^ 

Sec&ndly.  If  any  creditor,  after  the  commencement  of  the 
English  bankruptcy,  recovers  in  a  foreign  country  a  debt  due  to 
him  from  the  bankrupt,  the  effect  of  such  recovery  will  depend  on 
the  answer  to  the  question  whether  the  foreign  Court  did  or  did 
not  determine  that  the  title  of  the  creditor  was  good  as  against 
the  title  of  the  trustee. 

If  the  creditor  recovered  the  debt  under  circumstances  which 
did  not  necessarily  involve  the  preference  by  the  foreign  Court  of 
his  title  to  that  of  the  trustee  (as  where  the  creditor  recovered  the 
money  due  to  him  from  the  bankrupt  without  notice  to  the  Court 
of  the  fact  of  the  bankruptcy),  then  the  creditor  is  to  be  held, 
when  sued  here,  to  have  recovered  the  money  to  the  use  of  the 
trustee,  and  is  liable  to  refund  it.  There  would  appear  in  this 
case  to  be  no  difference  between  the  position  of  an  English  and 
of  a  foreign  creditor.^ 

If  the  creditor  recovered  the  debt  under  circumstances  which 
necessarily  involved  the  preference  by  the  foreign  ^  Court  of  his 
title  to  that  of  the  trustee,  as  where  the  fact  of  the  bankruptcy  is 
brought  before  the  Court,  or  the  trustee  takes  part  in  the  proceed- 
ings, then  the  creditor,  though  the  decision  of  the  foreign  Court 
is  in  point  of  principle  erroneous,  has  the  advantage  of  the  judg- 
ment in  his  favour,^  and,  if  sued  here  by  the  trustee,  cannot  be 
compelled  to  refund  the  money  recovered  in  the  foreign  country. 

^  The  authorities  show  *'  that  the  operation  of  the  hankrapt  laws,  with  re- 
«  speot  to  the  personal  property  of  the  bankrupt,  when  that  property  is  brought 
"  into  this  country  by  any  one  who  has  obtained  it,  is  to  carry  a  right  to  re- 
«  cover  it  to  the  assignees  for  the  benefit  of  all  the  creditors."  SiJH  ▼.  Won- 
vncky  1791, 1  H.  Bl.  665,  694,  per  Loughborough,  L.  C.  J. 

s  See  Sm  ▼.  Wonwick,  1791, 1  H.  Bl.  665,  693  ;  PhU^  ▼.  Hunter,  1795,  2 
H.  Bl.  402. 

'  This  must  almost  necessarily  be  a  *<  foreign ''  Court  in  the  strictest  sense 
of  the  term,  t.  e,,  a  Court  of  a  country  not  forming  part  of  the  British  domin- 
ions ;  for  the  Court  of  any  country  forming  part  of  the  British  dominions, 
e.  g.,  a  colonial  Court,  must  under  the  Bankruptcy  Act,  1883,  prefer  the  title 
of  the  trustee.    CaUender  v.  Colonial  Secretary  ^  Lagos,  [1891]  A.  C.  460. 

*  This  is  almost  involved  in  the  principle  of  such  cases  as  Cammdl  v.  Setodl^ 
1860,  5  H.  &  N.  728  ;  29  L.  J.  (Ex.)  350  ;  Castrique  v.  Imrie,  1870,  L.  R.  4  H. 
L.  414 ;  In  re  Queensland,  ^e.  Co.  [1891]  1  Ch.  536, 545  ;  [1892]  1  Ch.  (C.  A.) 
219 ;  Alcock  v.  Smith,  [1892]  1  Ch.  (C.  A.)  238,  which,  though  they  have  no 
direct  reference  to  bankruptcy,  determine  that  a  title  acquired  under  a  foreign 
judirment  is  valid  here.  See  PhiUimore,  a.  770,  3rd  ed.,  pp.  617,  618,  and  com- 
pare FooUf  2nd  ed.,  pp.  306,  307 
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It  by  no  means  follows,"  says  Lord  Loughborough,  ^^that  a 
^^  commission  of  bankrupt  has  an  operation  in  another  country 
against  the  law  of  that  country.  I  do  not  wish  to  have  it  under- 
stood that  it  follows  as  a  consequence  from  the  opinion  I  am 
now  giving  (I  rather  think  that  the  contrary  would  be  the  con- 
sequence of  the  reasoning  I  am  now  using)  that  a  creditor  in 
that  counti-y,  not  subject  to  the  bankrupt  laws  [of  England], 
^'  nor  affected  by  them,  obtaining  payment  of  his  debt,  and  after- 
^^  wards  coming  over  to  this  country,  would  be  liable  to  refund 
*^  that  debt.  If  he  had  recovered  it  in  an  adverse  suit  with  the 
assignees,  he  would  clearly  not  be  liable.  But  if  the  law  of  that 
country  preferred  him  to  the  assignee,  though  I  must  suppose 
that  determination  wrong,  yet  I  do  not  think  that  my  holding  a 
contrary  opinion  would  revoke  the  determination  of  that  country, 
however  I  might  disapprove  of  the  principle  on  which  that  law 
**  so  decided."  ^ 

Thirdly*   A  creditor  who  has  recovered  or  received  abroad  any 

1  SUl  ▼.  Wanwichy  1791, 1  H.  Bl.  665,  693,  pep  Loughborough,  L.  C.  J. 

WesUake^s  view,  Mr.  Westlake  places  a  different  interpretation  on  the  de- 
cided cases,  and  his  view  deserves  the  most  careful  consideration. 

**  §  142.  A  British  creditor,"  he  writes,  "  or  one  domiciled  in  England,  or 
^  one  who  in  his  character  of  creditor  must  be  regarded  as  English  because 
**  the  debt  is  owed  to  a  house  of  business  in  England  of  which  he  is  a  member, 
«and  who  after  the  commencement  of  an  English  bankruptcy,  and  not  by 
^  virtue  of  any  charge  prior  to  the  bankruptcy,  obtains  payment  out  of  the 
^bankrupt's  movables  in  a  non-British  country,  must  pay  over  the  amount  to 
**  the  trustees  in  the  bankruptcy,  whether  or  not  he  seeks  to  receive  dividends 
**on  the  residue,  if  any,  of  his  debt,  whether  or  not  the  payment  was  obtained 
"  by  legal  proceedings,  and  whether  or  not  the  title  of  the  trustees  was  as- 
''serted  in  such  proceedings,  if  any. 

<*  §  143.  A  creditor  not  being  such  as  is  described  in  the  last  §,  who,  after 
"the  commencement  of  an  English  bankruptcy,  and  not  by  virtue  of  any 
'*  charge  prior  to  the  bankruptcy,  obtains  payment  out  of  the  bankrupt's  mova- 
"  bles  in  a  non-British  country,  must  account  for  such  payment  if  he  seeks  to 
''  receive  dividends  on  the  residue,  if  any,  of  his  debt,  but  may  otherwise  retain 
"  it ;  and  this  whether  or  not  the  payment  was  obtained  by  legal  proceedings, 
''and  whether  or  not  the  title  of  the  trustees  was  asserted  in  such  proceedings, 
« if  any." 

WuOdkey  3rd  ed.,  ss.  142,  143,  pp.  158, 159.  See  Slory,  s.  409.  But  con- 
trast FooUy  2nd  ed.,  pp.  305-307. 

Mr.  Westlake's  view,  which  makes  the  right  of  a  creditor  to  retain  the  pay- 
ment he  has  obtained  in  effect  depend  on  his  ^  national  character,"  may  be 
soond,  but  is  open  to  some  objections.  His  doctrine  is  not,  it  is  submitted, 
established  by  any  reported  case.  His  definition  of  what  I  have  termed 
"  national  character  "  is  vague.  His  doctrine,  lastly,  is  not  easily  reconcilable 
with  the  xesp^t  now  paid  to  a  foreign  judgment  in  rem.  See  Footey  pp.  306, 
307. 


44 

44 


340  juBiSDicnON  of  the  high  ooubt. 

paxt  of  the  bankrupt's  movable  property,  or  any  part  of  his 
immovable  property,  which  forms  part  of  the  fund  available  for 
distribution  among  his  creditors,  will  not  be  allowed  to  prove 
under  the  English  bankruptcy  unless  he  brings  into  the  common 
fund  the  part  so  acquired.^ 

If  a  particular  creditor  who  is  able  to  lay  hold  of  assets  of 
the  bankrupt  abroad  comes  here  to  share  with  the  other  cred- 
'^  itors,  he  must  bring  into  the  estate  here  that  which  the  law  of 
'*  the  foreign  country  has  given  him  over  the  other  creditors."  * 

This  principle  applies  as  well  to  an  alien  as  to  a  British  sub- 
ject ;  it  applies  whether  the  advantage  be  gained  by  means  of  an 
attachment,  by  proof  under  a  foreign  bankruptcy,  or  otherwise. 
It  applies,  however,  only  to  property  which  otherwise  would  have 
passed,  or  which  at  any  rate  according  to  the  view  of  our  Courts 
ought  to  have  passed,  to  the  trustee,  so  as  to  form  part  of  the  fund 
available  for  distribution  among  the  creditors  under  the  English 
bankruptcy.^  It  does  not,  therefore,  apply  to  immovable  prop- 
erty of  the  bankrupt's  situate  in  a  country  beyond  the  limits  of 
the  British  dominions,  if  such  property  does  not  pass  to  the  trus- 
tee under  the  law  of  such  country,  e.  ^.,  France.^ 

Question  2.^  —  Can  the  Courts  of  any  country  forming  part 
of  the  British  dominions  treat  an  English  bankruptcy  as  invalid, 
and,  therefore,  as  having  no  extra-territorial  effect,  on  the  ground 
that  the  English  Bankruptcy  Court  has  exceeded  the  jurisdiction 
which,  in  the  opinion  of,  e.  ^.,  Scotch  or  Victorian  judges,  is  con- 
ferred upon  it  by  the  English  Bankruptcy  Act  ? 

The  answer  to  this  question,  should  it  ever  call  for  decision, 
probably  is  that  any  Court  throughout  the  British  dominions 
must  treat  an  English  bankruptcy,  as  far  at  any  rate  as  the 
authority  of  the  Court  is  concerned,  as  valid.  If  the  English 
Court  has  misconstrued  the  Act,  and  made  bankrupt  a  debtor 

1  See  Ex  parte  Wilsanj  1872,  L.  R.  7  Ch.  490 ;  Selkrig  ▼.  DaoU,  1814, 
2  Rose,  291 ;  Cockerell  y.  Dickens,  1840,  3  Moore  P.  C.  98  ;  Westlake,  3rd  ed., 
pp.  158, 159. 

«  Ex  parte  Wilson,  1872,  L.  R.  7  Ch.  490,  493,  judgment  of  James,  L.  J. 

»  CockereU  ▼.  Dickens,  1840,  3  Moore  P.  C.  98. 

^  The  principles  governing  the  position  of  the  creditor  of  a  bankrupt,  who  in 
a  foreign  country  obtains  payment  of  a  debt,  apply  to  the  position  of  a  cred- 
itor who  in  a  foreign  country  obtains  property  of  the  bankrupt,  e.  p.,  moyables, 
forming  part  of  the  fund  distributable  among  the  creditors.  See  language  of 
Loughborough,  L.  C.  J.,  in  SiU  ▼.  Worswick,  1791,  1  H.  BL  665,  694,  cited 
p.  338,  note  1,  ante,  * 

*  £xactly  the  same  question  in  principle  may  be  raised  as'to  the  right  of 
an  English  Court  to  treat  a  Scotch  or  Irish  bankruptcy  as  inyalid. 
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whom,  6.  g,^  as  not  being  a  debtor  subject  to  the  English  bank- 
ruptcy law,^  the  Court  has  no  jurisdiction  to  adjudge  bankrupt, 
the  right  course  for  any  person  aggrieved  by  the  error  of  the 
Court  is  to  appeal  to  the  proper  English  appellate  tribunals,  and 
the  Courts  of  Scotland  or  of  Victoria  will  not,  it  is  conceived, 
act  in  effect  as  Courts  of  appeal  from  the  decision  of  an  English 
Bankruptcy  Court.  The  correctness  of  this  suggested  reply  is, 
however,  by  no  means  certain  ;  nor  does  it,  even  if  correct,  neces- 
sarily apply  to  objections  to  the  exercise  of  bankruptcy  jurisdic- 
tion by  the  English  Court,  which  are  based  on  the  adjudication 
of  bankruptcy  having  been  pronounced  under  a  mistaken  view  of 
the  facts,  as  where  the  English  Court  holds  that  the  bankrupt  is 
domiciled  in  England,  whereas  he  is,  in  fact,  domiciled  in  Scot- 
land, or  which  are  based  on  the  ground  that  the  adjudication  of 
bankruptcy  was  obtained  by  fraud. 

Illnstratlons. 

In  the  following  illustrations  N  \%  k  debtor  made  bankrupt 
under  the  English  Bankruptcy  Act,  1888. 

1.  N^  at  the  time  of  his  being  adjudicated  bankrupt,  possesses 
movables,  viz.,  money  and  debts,  owing  to  him  in  Scotland,  Vic- 
toria, and  France.  The  bankruptcy  is  an  assignment  to  the  trus- 
tee in  bankruptcy  of  such  money  and  debts.' 

2.  N^  at  the  time  of  his  being  adjudicated  bankrupt,  possesses 
land  in  Scotland,  the  Isle  of  Man,  and  in  Victoria.  The  bank- 
ruptcy is  an  assignment  to  the  trustee  of  such  land.^ 

3.  iV,  at  the  time  of  his  being  adjudicated  bankrupt,  possesses 
land  and  railway  shares  in  a  British  colony,  under  the  law  of 
which  the  transfer  of  the  land  and  of  the  shares  is  not  complete 
without  registration.  The  bankruptcy  is  an  assignment  to  the 
trustee  of  the  right  to  the  land  and  shares,  subject  to  the  neces- 
sity for  registration,  and  the  title  of  the  trustee  is  not  complete 
until  the  transfer  is  registered.^ 

4.  iV,  at  the  time  of  his  being  adjudicated  bankrupt,  possesses 

1  See  chap,  viii.,  Rule  53,  p.  286,  ante.  The  supposed  question  might  have 
arisen  under  the  Act  of  1869  with  regard  to  a  case  such  as  Ex  parte  Crispin, 
1873,  L.  R.  8  Ch.  374,  or,  under  the  Bankruptcy  Act,  1883,  with  regard  to  a 
case  such  bs  Inre  Pearson,  [1892]  2  Q.  B.  (C.  A.)  263,  had  the  decision  of 
the  English  Court  been  against  the  appellant. 

'  See  p.  337,  ante, 

s  See  pp.  335,  336,  ante. 

*  See  pp.  334,  335,  ante,  and  CaUender  v.  Colonial  Secretary  of  Lagos,  [1891] 
A.C.460. 
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land  in  Italy.  The  English  bankruptcy  is  an  assignment  of  such 
land  to  the  trustee  in  so  far  as  it  is  an  assignment  under  the  law 
of  Italy,  but  not  otherwise.^ 

5.  iV^  after  the  commencement  of  the  bankruptcy,  but  a  month 
before  he  is  adjudicated  bankrupt,  possesses  goods  and  money  in 
Scotland  and  in  Victoria.  The  bankruptcy  is  an  assignment  to 
the  trustee  in  bankruptcy  of  such  goods  and  money  to  the  same 
extent  to  which  it  would  have  been  an  assignment  if  the  goods 
and  money  had  been  situate  ^  in  England. 

6.  X,  a  creditor,  obtains  without  legal  process  in  France  from 
iV,  after  he  is  adjudicated  bankrupt,  payment  of  a  debt  due  from 
Nto  X,  On  X's  coming  to  England  he  is  sued  by  -4,  the  trus- 
tee, for  the  amount  of  the  money  paid  him  by  N.  A  can  recover 
from  X  the  money  paid  by  N? 

7.  After  iV^is  adjudicated  bankrupt  -X"  recovers  by  proceedings 
in  a  Pennsylvanian  Court  £100  due  from  N\x)  X.  The  Court 
has  no  notice  of  the  bankruptcy,  and  there  is  nothing  to  show 
that  the  Court  intended  to  give  a  judgment  as  to  X's  title,  as 
against  A^  the  trustee  in  bankruptcy.  X^  on  coming  to  England, 
is  sued  by  A  for  the  £100.  A  can  recover  the  £100  as  money 
received  to  his  use  by  X^ 

8.  After  Ni%  adjudicated  bankrupt,  X^  an  American  domiciled 
in  Pennsylvania,  recovers  by  proceedings  in  a  Pennsylvanian 
Court  £100  due  from  N  to  X.  JT,  an  Englishman  domiciled  in 
England,  also  recovers  by  proceedings  in  the  same  Court  £50 
due  to  him  from  N.  The  Court  has,  in  both  cases,  notice  of  the 
bankruptcy,  and  holds  that  the  title  of  each  of  the  creditors  is 
better  than  the  title  of  A^  the  trustee  in  bankruptcy.  X  and  T 
come  to  England,  and  A^  the  trustee,  sues  each  of  them  for  the 
money  obtained  under  the  Pennsylvanian  judgments.  A  cer- 
tainly cannot  recover  the  £100  from  X^  the  American.  Prob- 
ably he  cannot  recover  the  £50  from  Y^  the  Englishman,  but  this 
is  not  certain.^ 

9.  X^  the  American  creditor,  under  the  circumstances  stated  in 
Illustration  8,  attempts  to  prove  under  iVs  bankruptcy  for  a  fur- 

^  See  pp.  335,  336,  ante, 

'  As  to  the  effect  of  English  bankraptcj  on  antecedent  transactions,  see 
Bankruptcy  Act,  1883,  ss.  43,  45-49. 

*  Conf.  judgment  of  Lord  Loughborough  in  SUl  v.  Wonwick^  1791, 1  H.  Bl. 
665, 689. 

«  Sm  y.  Wonwicic,  1791, 1  H.  Bl.  665,  689 ;  Philip  ▼.  Hunter,  1795,  2  H. 
B1.402. 

*  If  Mr.  Westlake's  view  of  the  law  be  coneet,  A  can  recoyer  the  £50  dne 
from  Y.    See  p.  339,  note  1,  ante. 
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ther  sum  of  £500  due  from  NU>  X,     He  will  not  be  allowed  to 
prove  unless  he  pays  over  to  A^  the  trustee,  the  £100  recovered.^ 

{%%)  As  a  Discharge. 

Rule  67.^  —  A  discharge  under  an  English  bankruptcy 
from  any  debt  or  liability  is,  in  any  country  forming  part 
of  the  British  dominions,  a  discharge  from  such  debt  or  lia- 
bility wherever  or  under  whatever  law  the  same  has  been 
contracted  or  has  arisen. 

n.  Winding-up. 

Rule  68.'  —  The  winding-up  of  a  company  impresses  the 
whole  of  its  property  with  a  trust  for  application  in  the 
course  of  the  winding-up,  for  the  benefit  of  the  persons 
interested  in  the  winding-up  (?). 

Comment 

The  winding-up  of  a  company  under  the  Companies  Acts  im- 
presses the  whole  of  the  assets  of  the  company  with  a  trust  for 
application  in  the  course  of  the  winding-up,^  and  the  English 
Court  will,  in  as  far  as  lies  within  its  power,  cause  the  property  of 

^  See  pp.  339,  340,  ante. 

*  See  EUisi  y.  M'Henry,  1871,  L.  R.  6  C.  P.  228.  For  the  comment  on  and 
illnstrations  of  this  Rale,  see  chap,  xrii.,  Rules  111-114,  post^  where  the  whole 
of  the  Rules  as  to  the  extra-territorial  effect  of  bankruptcy  as  a  discharge  are 
laid  down  and  explained. 

'  See  Wesdake^  3rd  ed.,  p.  154  ;  In  re  Oriental  Inland  Steam  Co,  —  Ex  parte 
Scmde  Ry.  Co,  1874,  L.  R.  9  Ch.  557.  Compare  Lindleyy  Company  Zoto,  5th 
ed.,  p.  666.  See,  further,  the  Companies  (Winding-up)  Act,  1890,  53  &  54 
Vict.  cap.  63,  especially  as  to  liquidator,  ss.  4,  12-24.  It  is,  however,  ap- 
parently suggested  by  Westlake^  p.  154  and  p.  151,  that  this  rule  applies  only 
where  the  company  is  one  which  is  domiciled  in  England,  t.  «.,  "  which  derives 
**  its  incorporation,  or  other  legal  existence,  from  the  law  of  England,  or  from 
**  British  law  as  connected  with  England  rather  than  with  any  other  part  of 
M  the  Empire."  Westlake,  p.  151.  As  to  a  company  which  is  not  domiciled  in 
England,  **  it  is  difficult  to  suppose,**  he  writes,  **that  either  its  movable  or  its 
(^immovable  property,  situate  out  of  England,  coidd  be  strictly  considered 
"as  passing  by  such  winding-up,  though  it  might  very  likely,  for  convenience, 
''be  administered  in  the  English  Court  as  long  as  there  was  not  a  concurrent 
"  winding-up  in  the  company's  domioil.**  Wetdake^  p.  155.  Aa  to  jurisdic- 
tion to  wind  up  a  company,  see  Rules  59,  60,  ppw  303,  d05»  ante^ 

4  Compare  Weidake^  pp.  154»  155. 
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the  company  to  be  treated  as  trust  property,  to  be  dealt  with  for 
the  benefit  of  the  persons  interested  in  the  winding-up.  Thus, 
where  a  company  having  its  chief  office  in  England,  but  carrying 
on  business  in  India,  was  ordered  to  be  wound  up,  judgment  cred- 
itors in  this  country  who  had  proved  under  the  winding-up  were 
not  allowed  to  attach  property  of  the  company  in  India,  and  the 
law  was  thus  laid  down :  — 

"  The  winding-up  is  necessarily  confined  to  this  country.  .  .  .  The 
^^  English  Act  of  Parliament  has  enacted  that,  in  the  case  of  a 
*^  winding-up,  the  assets  of  the  company  so  wound  up  are  to  be 
collected  and  applied  in  discharge  of  its  liabilities.     That  makes 

the  property  of  the  company  clearly  trust  property.  It  is  prop- 
^^  erty  affected  by  the  Act  of  Parliament  with  an  obligation  to  be 
"  dealt  with  by  the  proper  officer  in  a  particular  way.  Then  it 
^'  has  ceased  to  be  beneficially  the  property  of  the  company,  and, 
^^  being  so,  it  has  ceased  to  be  liable  to  be  seized  by  the  execution 
^  creditors  of  the  company. 

**  There  may,  no  doubt,  be  some  difficulty  in  the  way  of  deal- 
^^  ing  with  assets  and  creditors  abroad.  The  Court  abroad  may 
'^  sometimes  not  be  disposed  to  assist  this  Court,  or  take  the  same 
^^  view  of  the  law  as  the  Courts  of  this  country  have  taken  as  to 
^^  the  proper  mode  of  dealing  with  such  companies,  and  also  with 
^^  such  assets.  If  so,  we  must  submit  to  these  difficulties  when 
"  they  occur. 

^^In  this  particular  case  there  is  no  such  difficulty.  There 
^^  were  assets  fixed  by  the  Act  of  Parliament  with  a  trust  for  equal 
^^  distribution  amongst  the  creditors.  One  creditor  has,  by  means 
^'  of  an  execution  abroad,  been  able  to  obtain  possession  of  part  of 
^^  those  assets.  The  Vice-Chancellor  was  of  opinion  that  this  was 
^^  the  same  as  that  of  one  cestui  qtte  trust  getting  possession  of  the 
^^  trust  property  after  the  property  had  been  affected  with  notice 
^^  of  the  trust.  If  so,  that  cestui  que  trust  must  bring  it  in  for 
^^  distribution  among  the  other  cestuis  que  trust.  So  I,  too,  am  of 
^^  opinion  that  these  creditors  cannot  get  any  priority  over  their 
^*  fellow-creatures  by  reason  of  their  having  got  possession  of  the 
'^  assets  in  this  way.  The  assets  must  be  distributed  in  England 
"upon  the  footing  of  equality."  ^ 

1  Ex  parte  Scinde  Ry,  Co,  1874,  L.  R.  9  Ch.  657,  558,  559,  judgment  of 
James^  L.  J.  See  LindUy,  Company  LatOy  5ih  ed.,  p.  678,  and  Fiack^s  Coie^ 
[1894]  1  Gh.  369. 
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(C)  ENGLISH  GRANT  OF  ADMINISTRATION.^ 

Rule  69.^  —  An  English  grant  has  no  direct  operation 
out  of  England. 

This  Rule  must  be  read  subject  to  Rules  73  to  75.^ 

Comment 

*^It  must  not  be  understood  .  .  .  that  where  a  testator  dies 
*'  domiciled  in  England,  leaving  assets  abroad,  the  grant  of  pro- 
^^  bate  here  [or  of  letters  of  administration]  can  extend  to  them. 
««For  the  probate  [or  letters  of  administration  were]  never 
^^  granted  except  for  goods  which,  at  the  time  of  the  death,  were 
*^  within  the  jurisdiction  of  the  Ordinary  who  made  the  grant."  ^ 

An  English  grant  does  not,  in  short,  of  itself  enable  the  per- 
sonal representative  even  of  a  man  who  has  died  domiciled  in 
England  to  sue  in  a  foreign  Court.^ 

Rule  70.^  —  An  English  grant  extends  to  all  the  mova- 
bles of  the  deceased;  wherever  situate,  at  the  time  of  his 
death,  at  least  in  such  a  sense  that  a  person  who  has  ob- 
tained an  English  grant  (who  is  hereinafter  called  an  Eng- 
lish administrator)  may  — 

(1)  sue  in  an  English  Court  in  relation  to  movables  of 
the  deceased  situate  in  any  foreign  ^  country ; 

1  WUlianUf  Executors,  9th  ed.,  300-302,  and  especially,  Westlakey  3rd  ed., 
pp.  lOd-111 ;  Foote,  pp.  270,  276-277  ;  Nelson,  202,  216,  217.  For  juriadio- 
tion  to  make  a  grant,  see  Rules  61  and  62,  pp.  311,  316,  ante. 

*  See  Williams,  Executors,  9th  ed.,  pp.  300-302 ;  Atkins  y.  Smith,  1740, 
Atk.63. 

*  See  especially,  as  to  extension  of  English  g^rant  to  Ireland  and  to  Scotland 
respectirely.  Rules  73,  74,  p.  352,  post,  and  as  to  extension  to  colonies,  compare 
Rule  75,  p.  354,  post. 

«  Williams,  Executors,  9th  ed.,  p.  300. 

»  Ihid.,  p.  302. 

<  Whyte  y.  Rose,  1842,  3  Q.  B.  493,  507  ;  Scarth  y.  Bishop  of  London,  1828, 
1  Hagg.  £cc.  625.  **  An  English  g^rant  of  prohate  or  administration  properly 
**  obtained  here  is,  by  the  English  Courts,  regarded  as  extending  to  all  the 
*'  personal  property  of  the  deceased,  whereyer  situate  at  the  time  of  his  death, 
**  at  least  in  such  a  sense  that  a  representatiye  duly  constituted  in  England  may 
^sne  in  England  in  relation  to  foreign  assets."  Foote,  p.  270.  This  sentence 
accurately  sums  up  the  position  of  an  English  administrator,  except  that  the 
word  **  moyables  "  ought  apparently  to  be  substituted  for  **  personal  property,*' 
as  an  English  administrator  could  not  bring  an  action  in  England  in  relation, 
e.  ^.,  to  leaseholds  situate  in  New  York.    See  Rule  39,  pp.  214»  215,  ante, 

^  And  of  coarse  if  situate  in  England. 
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(2)  receive  *  or  recover  in  a  foreign  country  movables 
of  the  deceased  situate  in  such  country  (?)• 

Gominent 

Though  the  jurisdiction  of  the  Court  to  make  a  grant  arises 
from  there  being  personal  property  of  the  deceased  (however 
small  in  amount)  situate  in  England,^  an  ordinary  grant  ^  con- 
stitutes the  administrator  the  representative  of  the  deceased,  not 
only  in  respect  of  the  property  the  presence  of  which  in  England 
gave  the  Court  jurisdiction,  but  also  in  respect  of  the  whole  of 
the  deceased's  movable  ^  property.^  No  doubt  there  is  some  dif- 
ficulty in  determining  what  is  the  precise  effect  of  an  EngUsh 
grant  on  property  situate  abroad,  and  the  question  what  is  its  effect 
is  further  considered  in  the  comment  on  Rule  72.^  Thus  much, 
however,  appears  to  be  certain.  An  English  administrator  can 
sue  in  an  English  Court  in  respect  of  movables  of  the  deceased 
situate  abroad,  e.  ^.,  in  Victoria  or  in  France  ;  nor  would  it  here 
be  any  answer  to  an  action  by  the  administrator  in  respect  of  such 
movables  that  the  deceased  did  not  die  domiciled  in  England. 
The  administrator,  further,  has,  as  far  as  English  Courts  are  con- 
cerned, the  right  to  receive  or  recover  in  a  foreign  country  mov- 
ables of  the  deceased.  But  it  of  course  depends  on  the  law,  not 
of  England,  but  of  the  foreign  country,  whether  he  has  there,  in 
accordance  with  its  law,  the  right  to  receive  such  movables. 

ninstratlons. 

In  the  following  illustrations  A  is  the  administrator  of  T 
under  an  English  grant :  — 

1  See  Atkins  t.  Smith,  1740,  2  Aikyns,  63. 

>  See  Rule  62,  p.  316,  anU, 

'  /.  tf.,  a  g^Dt  which  is  not  in  any  way  limited.    See  p.  316,  note  2,  ante. 

*  Or  rather  "  personal "  property. 

^  Compare  especiaUy,  judgment  of  Sdbamef  Ch.,  Ewing  y.  Orr  Ewing^  1883^ 
9  App.  Cas.  34,  40,  41. 

*<  AU  personal  property  follows  the  person  ;  and  the  rights  of  a  person,  con- 
"  stituted  in  England  representative  of  a  party  deceased,  domiciled  in  England, 
^  are  not  limited  to  the  personal  property  in  England,  hut  extend  to  such  prop- 
"  erty  wherever  locally  situate.  So,  where  general  prohate  has  heen  granted 
"  in  England  of  the  will  of  a  domiciled  Scotchman,  the  ordinary  decree  may 
«  be  obtained  here  for  administration  of  the  personal  estate  without  limiting  it 
«<  to  the  English  assets."  Walker  ft*  Elgood,  2nd  ed.,  pp.  101, 102,  citing  5ttr- 
ling-Maxweil  v.  Cartwright,  1879, 11  Gh.  D.  (C.  A.)  522  ;  Ewmg  y.  Orr  Ewing, 
1883,  9  App.  Cas.  34. 

*  See  p.  348,  post. 
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1.  X,  a  Frenchman  resident  in  France,  has  before  T's  death 
made  a  contract  with  T,  which  was  to  be  performed  in  England, 
and  has  broken  it.  A  can  bring  an  action  against  X  in  England 
for  the  breach  of  contract. 

2.  X,  a  Frenchman,  resident  in  France,  converts  in  France 
goods  of  T.  X  comes  to  England.  A  can  see  X  in  England  for 
the  conversion.^ 

3.  X,  an  American  living  in  New  York,  owes  £100  to  21  A 
has  a  right  ^  to  receive  payment  of  the  debt  from  X,  and  A  has 
also  a  right  to  recover  payment  of  the  £100  from  X  by  any  pro- 
ceedings in  the  Courts  of  New  York  which  are  allowed  by  the 
law  of  New  York,  e.  jr.,  by  obtaining  in  New  York  a  grant  of 
administration,  and  bringing  an  action  there  against  X. 

Rule  71.' —  When  a  person  dies  domiciled  in  England, 
the  Courts  of  any  foreign  country  ought,  by  means  of  a 
grant,^  or  otherwise,  to  enable  the  English  administrator 
to  act  as  personal  representative  of  the  deceased  in  such 
foreign  country. 

Comment 

An  English  Court  has  no  power  to  dictate  to  the  tribunals  of 
foreign  countries  what  is  the  course  which  they  ought  to  pursue. 
According,  however,  to  the  doctrines  of  English  law,  the  benefi- 
cial succession  to  a  deceased  person's  movables  b  governed  by  the 
law  of  his  domicil  (/ex  domicilii)J^  and  the  Courts  of  his  domicil 
have  primary,  though  not  exclusive,  jurisdiction  to  determine  the 
succession  to  such  movables  ;  ^  it  follows,  therefore,  that  the  rep- 
resentative under  an  English  grant  of  a  deceased  person  who  has 
died  domiciled  in  England  ought,  in  the  opinion  of  English 
judges,  to  be  placed  by  the  Courts  of  any  foreign  country,  where 
the  deceased  has  left  movable  property,  in  a  position  there  to  rep- 
resent the  deceased.  The  claim,  however,  of  the  English  adminis- 
trator of  a  person  who  has  died  domiciled  in  England,  to  be  made 
representative  of  the  deceased  in  a  foreign  country,  is  by  no  means 

1  Whyte  y.  Rose,  1842,  3  Q.  B.  4d3, 506. 
'  /.  «.,  according  to  English  law. 

>  Atkins  y.  Smith,  1740,  2  Atk.  63  ;  Bum  y.  CoU,  1762,  Ambl.  415. 
^  For  meaning  of  *'  grant,"  see  Rnle  61,  p.  312,  ante. 
^  See  chap,  xxz..  Rules  180-184,  post. 

<  See  chap,  zy.,  Rule  87,  post;  Enohin  y.  Wylie,  1862, 10  H.  L.  C.  1 ;  Ewinff 
V.  Orr  Ewing,  1883,  9  App.  Cas.  34 ;  1885, 10  App.  Cas.  453. 
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an  absolute  one.  *^  The  grant  of  probate,"  it  has  been  laid  down, 
^^  does  not,  of  its  own  force,  cany  the  power  of  dealing  with 
*^  goods  beyond  the  jurisdiction  of  the  Court  which  grants  it, 
^^  though  that  may  be  the  Court  of  the  testator's  domiciL  At 
*'  most  it  gives  to  the  executor  a  generally  recognised  claim  to  be 
"  appointed  by  the  foreign  country  or  jurisdiction.  Even  that 
^^  privilege  is  not  necessarily  extended  to  all  legal  personal  rep- 
^^  resentatives ;  as,  for  instance,  when  a  creditor  gets  letters  of 
^*  administration  in  the  Court  of  the  domicil."  ^ 

Rule  72.^  —  The  following  personal  property '  of  a  de- 
ceased person  passes  ^  to  the  administrator  under  an  Eng^ 
lish  grant:  — 

(1)  Any  personal  property  of  the  deceased  which  at 

the  time  of  his  death  is  locally  situate  ^  in  Eng^ 
land.® 

(2)  Any  personal  property  of  the  deceased   received, 

recovered,  or  otherwise  reduced  into  possession 
by  the  English  administrator  as  such  adminis- 
trator.^ 

1  Blackwood  y.  The  Queeriy  1882,  8  App.  Cas.  82,  92,  93,  judgment  of  Priyy 
Council.     See  In  re  Kloebe,  1884,  28  Cb.  D.  175, 179,  judgment  of  Pearson,  J. 

At  the  present  day,  at  any  rate,  our  Courts  would  not  expect  that  any  for- 
eign, e.  g.,  a  colonial.  Court  should  grant  administration  to  the  English  admin- 
istrator of  a  deceased  person  who  did  not  die  domiciled  in  England.  See  Bum 
y.  Cole,  1762,  Ambl.  415,  416,  language  of  Lord  Mansfield,  C.  J. 

>  See  1  WiUiams,  Executors,  9th  ed.,  pp.  300-302  ;  Ibid^  1523-1530  ;  West- 
lake,  3rd  ed.,  pp.  108-115  ;  Foote,  2nd  ed.,  pp.  269-277,  280 ;  Nelson,  pp.  202- 
217. 

*  For  definition  of  "  personal  property,"  see  Rule  61,  p.  311,  ante. 

*  Since  the  word  '<  administrator  **  as  here  used  includes  an  executor  (see 
Rule  61,  p.  311,  ante),  the  term ''  passes  "  is  not  strictly  correct;  for  the  property 
of  the  deceased  does  not  pass  to  the  executor  under  the  grant,  but  rather  yests 
in  him  on  the  death  of  the  testator  (see  p.  314,  ante).  Still  the  language 
employed  in  the  Rule  is  conyenient  and  usual  (compare  Westlake,  3rd  ed., 
p.  108),  and  expresses  what  is  meant,  yiz.,  that  certain  property  belongs  to,  and 
must  be  accounted  for  by,  the  administrator  or  executor  who  has  obtained  a 
gprant. 

*  As  to  local  situation  of  personal  property,  see  pp.  318-322,  ante. 

*  See  1  Williams,  Executors,  9th  ed.,  pp.  542-544 ;  A  ttomey^General  y.  Dmond, 
1831,  1  Cr.  &  J.  356,  370,  judgment  of  Lyndhurst,  C.  B. 

V  See  Dowdale*s  Case,  1605,  6  Rep.  46  h,  nam,  Richardson  y.  Dowel,  Cra  Jao. 
55  ;  Westlake,  3rd  ed.,  p.  114 ;  Foote,  p.  280.  See  as  to  right  of  English 
administrator  to  receiye  or  recoyer  debts  or  other  moyables,  Rule  70,  p.  346^ 
ante. 
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(3)  Any  goods  of  the  deceased  which  after  his  death 
are  brought  into  England  before  any  person  has, 
in  a  foreign  country  where  they  are  situate,  ob- 
tained a  good  title  thereto  under  the  law  of  such 
foreign  country  (lex  situs)  [and  reduced  them 
into  possession  (?)].^ 

Comment 

Whilst  an  English  administrator  is  certainly  in  some  respects 
regarded  by  our  Courts  as  representing  the  deceased  as  regards 
the  whole  of  his  personal  property  wherever  situate,^  or,  at  any 
rate,  in  respect  to  so  much  thereof  as  consists  of  goods  and  choses 
in  action,  it  is  certainly  not  the  whole  of  his  personalty,  wherever 
situate,  which  passes  immediately  under  the  grant.^ 

With  regard  to  the  difficidt  question,  what  is  the  personal 
property  of  the  deceased  which  passes  under  an  ordinary  English 
grant,  the  following  points  may,  it  is  submitted,  though  with  some 
hesitation,  be  considered  as  pretty  well  established  :  — 

(1)  Any  personal  property  of  the  deceased,  whether  it  con- 
sists of  land,  goods,  or  choses  in  action,  which  at  the  time  of 
his  death  ^  is  locally  situate  ^  in  England,  passes  to  the  English 
administrator,  and  this  even  though  not  reduced  into  possession.^ 

(2)  When  personal  property  of  the  deceased  is  in  fact  received 

^  See  ohap.  zziii.,  Rale  liO,  post,  and  cases  there  cited,  especially  Castrique 
y.  Imrie,  1870,  L.  R.  4  H.  L.  414,  429  ;  In  re  Queensland  ^c,  Co,  [1891]  1 
Ch.  536,  545,  judgment  of  North,  J.  Contrast,  however,  Westlake,  p.  110 ; 
Story,  8.  516 ;  and  White  y.  Rose,  1842, 3  Q.  B.  493, 506,  dicta  of  Rd/e,  B.,  and 
Parke,  B. 

For  rights  further  of  an  English  administrator,  as  against  personal  property 
in  England  in  hands  of  foreign  personal  representative,  see  chap,  zvii..  Rule 
118,  and  comment,  post ;  and  as  to  title  of  foreign  personal  representative  to 
movables  of  deceased,  Ibid.,  Rule  117,  post, 

*  See  ftule  70,  p.  345,  ante. 

•  See, e.  g,,  Attorney-General  Y,Hope,  1834, 1 C.  M.  &  R.  530,  560,  561,  lan- 
guage of  Lord  Brougham. 

«  "At  the  date  of  the  grant?"  Westlake,  3rd  ed.,  p.  109.  But  this  is 
hardly  consistent  with  the  rules  as  to  liability  to  probate  duty. 

^  As  to  local  situation  of  personal  property  for  purpose  of  administration, 
see  pp.  318-321,  ante. 

^  This  seems  to  foUow  from  the  rules  as  to  the  incidence  of  probate  duty, 
and  the  rules  as  to  the  jurisdiction  of  the  Ecclesiastical  Courts  on  which  the 
incidence  to  probate  duty  originally  depended.  (See  pp.  321,  322,  ante.)  See 
1  Williams,  Executors,  9tii  ed.,  pp.  542-544  ;  Attorney-General  v.  Dimond^  1831, 
1  Cr.  &  J.  356,  370,  judgment  of  Lyndhurst^  C.  B. 
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or  recovered  by  the  English  administrator  as  such,  it  of  course 
passes  to  him  and  forms  part  of  the  fund  to  be  administered  in 
England ;  and  this  is  so  whether  the  property  is  received,  or  re- 
covered by  action  in  England,  or  received,  or  recovered  by  action 
in  a  foreign  country,^  provided  always  in  the  latter  case  that  the 
property,  e.  ^.,  goods  or  debts,  come  into  the  hands  of  the  admin- 
istrator in  his  character  of  English  administrator.  This  limitar 
tion  should  be  noted,  for  movables,  e.  ^.,  goods  or  money,  of  which 
an  English  administrator  gets  possession  in  a  foreign  country, 
but  not  in  his  character  of  English  administrator,  do  not  pass 
to  him  under  the  grant.  Thus,  if  the  deceased  dies  domiciled  in 
England  and  his  English  administrator  obtains  a  grant  in  Vic- 
toria and  there  recovers  debts  due  to  the  deceased,  the  amount 
recovered  comes  into  his  hands  as  Victorian  administrator ;  he 
must  administer  it  according  to  the  law  of  Victoria,^  and  the  only 
portion  which  passes  to  him  under  the  English  grant  is  that  part 
(if  any)  which  under  Victorian  law  comes  to  or  remains  in  his 
hands  for  administration  in  England,  i.  e.,  which  he  holds  in  his 
character  of  English  administrator. 

(3)  Any  goods  of  the  deceased,  e.  </.,  furniture  or  a  watch, 
which  are  brought  into  England  after  his  death,  before  any  person 
has,  under  the  law  of  a  foreign  country  where  they  are  situate, 
obtained  a  good  title  to  them,  pass  to  the  English  administrator ; 
and  goods  which  belong  to  the  deceased,  but  which  after  his  death 
have  in  a  foreign  country,  in  accordance  with  the  laws  thereof, 
passed  to  and  come  into  the  possession  of  another  person,  e.  ^., 
a  purchaser,  certainly  do  not  on  coming  to  England  become  the 
property  of  the  English  administrator.  The  question  requiring 
consideration  is  whether  goods  of  the  deceased  to  which  another 
person  has  in  a  foreign  country  obtained  a  title,  e.  ^.,  as  foreign 
personal  representative,  without  having  taken  them  into  posses- 
sion, pass,  on  arriving  in  England,  to  the  English  administrator?^ 

(4)  In  cases  in  which  a  foreign  personal  representative  can  be 
made  accountable  in  England  for  personal  property  of  deceased 
in  his  hands  in  England,^  such  personal  property  is  recoverable  in 

^  DoufdcUe's  Case,  1605, 6  Rep.  46  b,  nam,  Richardson  y.  Dowels  Cro.  Jac.  66  ; 
Atkins  T.  Smith,  1740, 2  Atk.  63.  Compare,  as  to  the  general  effect  of  an  Eng- 
lish grant,  Stirling-MaxweU  t.  Cartwright,  1879, 11  Ch.  D.  (C.  A.)  522  ;  Ewmg 
y.  Orr  Etoing,  1883,  9  App.  Cas.  34  ;  and  consider  especially,  Wetilake,  pp.  114, 
115,  compared  with  Story,  s.  514  a. 

>  See  chap,  zziz..  Rule  178,  post. 

*  Compare  Westlake,  p.  110,  and  see  farther  on  this  point  chap.  xyiL,  com- 
ment on  Rale  117,  post, 

^  See  chap,  xvii..  Rule  118,  post. 
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England  by,  and  constitutes  assets  in  the  hands  of,  the  English 
administrator.^ 

(5)  Foreign  lands  or  immovables  do  not  pass  under  the  Eng- 
lish grant.  No  doubt  the  English  administrator  is  regarded  by 
our  Courts  as  representing  the  deceased  in  respect  of  the  whole  of 
his  personal  property  wherever  situate,^  but  the  title  to  foreign 
land  cannot  be  adjudicated  upon  by  English  Courts,^  and  the 
administration  of  such  foreign  lands  or  immovables  as  form  part 
of  a  deceased  person's  personal  property,  must  depend  on  the  law  ^ 
of  the  country  where  the  lands  are  situate,  and  the  succession 
thereto  must  be  regulated  by  the  law  of  that  country.^ 

ninstrations. 

In  the  following  illustrations  i^T  is  the  deceased,  A  is  the 
English  administrator. 

1.  JN'  leaves  leasehold  property,  and  goods  and  bills  payable 
to  bearer,  in  England.     They  pass  to  A. 

2.  JV^  leaves  debts  due  to  him  from  debtors  resident  in  Eng- 
land.    They  pass  to  A, 

8.  N  dies  in  a  lodging  at  New  York  and  leaves  goods  there 
which  at  ^'s  request  are  handed  to  ^  by  the  landlord  of  the 
house,  who  also  pays  A  £100  due  from  the  landlord  to  iV.  A 
has  not  constituted  himself  the  representative  of  iV^  under  the  law 
of  New  York.     The  goods  and  the  money  pass  to  A. 

4.  A  recovers  by  action  in  England  £100  due  from  ^,  a  debtor 
living  in  New  York,  to  iV".     The  JEIOO  passes  to  A. 

6.  iV  dies  leaving  goods  in  New  York.  B  takes  out  admin- 
istration to  iV  in  New  York,  and,  as  New  York  administrator, 
takes  possession  of  the  goods.  B  at  New  York  sells  them  to  a 
purchaser  who  brings  them  to  England.     They  do  not  pass  to  A. 

6.  iV  dies  in  New  York  leaving  there  a  watch  and  jewels.  B 
takes  out  letters  of  administration  in  New  York  to  iV.  After 
B  has  taken  out  letters  of  administration  to  iV^  but  before  B  has 

1  See  Westlake,  pp.  112,  113  ;  Lowe  v.  FatWie,  1817,  2  Madd.  101 ;  Logan 
y.  Fttirlie,  1826, 2  S.  &  St.  284  ;  Sandilands  y.  Innes,  1829,  3  Sim.  263  ;  Tyler 
y.  BeU,  1837,  2  My.  &  Cr.  89  ;  Bond  y.  Graham,  1842, 1  Hare,  482. 

«  Sarling-MaxwdL  y.  Cartwright,  1879, 11  Ch.  D.  (C.  A.)  622  ;  Etoing  y.  Orr 
Ewmg,  1883,  9  App.  Cas.  34  ;  1886, 10  App.  Cas.  463,  467.  See  App.,  Note 
14,  The  Etmng  y.  Orr  Ewing  Case, 

"  See  p.  214,  anU. 

*  See  Rales  82,  86,  178,  post. 

^  See  Duncan  y.  Lawson,  1889, 41  Ch.  D.  394,  and  Rule  138,  post. 
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taken  possession  of  the  watch  and  jewels,  X,  the  son  of  iV,  brings 
them  to  England.    Whether  they  pass  to  ^  ?  ^ 

Extension  of  English  Grant  to  Ireland  and  Scotland. 

Rule  73.^  —  An  English  grant  ^  will,  on  production  of 
the  said  grant  to,  and  deposition  of  a  copy  thereof  with, 
the  proper  officer  of  the  High  Court  of  Justice  in  Ireland, 
be  sealed  with  the  seal  of  the  said  Court,  and  be  of  the 
like  force  and  effect,  and  have  the  same  operation  in  Ire- 
land, as  a  grant  of  probate  or  letters  of  administration  made 
by  the  said  Court. 

Th.  la«»r  grant  b  hemnafter  rrfer^d  to  as  «>  KBh 
grant. 

Gonmient 

An  English  grant  may  be  extended  to  Ireland  under  this  Bule, 
whatever  be  the  domicil  of  the  deceased.^ 

Rule  74.'^  —  An  English  grant  made  to  the  administra- 

^  The  leason  they  oaght  not  to  pass  is,  that  before  arriying  in  England  they 
have  become  the  goods  of  B ;  but  see  contra,  Westlake,  p.  110.  <<  If  property 
*'  came  to  England  after  the  death,  would  the  foreign  administration  give  a 
«*  right  to  it  ?  "  Whyte  v.  Rose,  1842,  3  Q.  B.  493,  606,  per  Rdfe,  B.  *«  Sup- 
<<  pose,  after  a  man's  death,  his  watch  be  brought  to  Elngland  by  a  third  party, 
<<  could  such  party,  in  answer  to  an  action  of  trover  by  an  English  adminis- 
''trator,  plead  that  the  watch  was  in  Ireland  at  the  time  of  the  death?" 
Ibid.,  per  Parke,  B. 

>  «  From  and  after  the  [1st  day  of  January,  1858],  when  any  probate  or 
"  letters  of  administration  to  be  granted  by  the  Court  of  Probate  in  England 
'*  shall  be  produced  to,  and  a  copy  thereof  deposited  with,  the  Registrars  of  the 
<<  Court  of  Probate  in  Ireland,  such  probate  or  letters  of  administration  shall 
*<  be  sealed  with  the  seal  of  the  said  last-mentioned  Court,  and,  being  duly 
**  stamped,  shall  be  of  the  like  force  and  effect,  and  have  the  same  operation 
« in  Ireland,  as  if  it  had  been  originally  granted  by  the  Court  of  Probate  in 
'<  Ireland."  Probates  and  Letters  of  Administration  Act  (Ireland),  1857  (20 
&  21  Vict.  cap.  79),  s.  94. 

See  further,  the  Judicature  Act  (Ireland),  1877,  40  &  41  Vict  cap.  57. 
Compare  the  Finance  Act,  1894  (57  &  58  Vict.  cap.  30),  ss.  1,  6,  22. 

s  For  meaning  of  *'  English  grant,"  see  Rule  61,  p.  312,  ante, 

^  Contrast  Rule  74  as  to  the  extension  of  an  English  grant  to  Scotland. 

'  *'  From  and  after  the  date  aforesaid  [12th  Nov.  1858],  when  any  probate  or 
'*  letters  of  administration  to  be  granted  by  the  Court  of  Probate  in  England 
*<to  the  executor  or  administrator  of  a  person  who  shall  be  therein,  or,  by 
^  any  note  or  memorandum  written  thereon  signed  by  the  proper  officer,  stated 
**  to  have  died  domiciled  in  England,  or  by  the  Court  of  Ptobate  in  Ireland  to 
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tor  of  any  person  duly  stated  to  have  died  domiciled  ^  in 
England  will^  on  production  of  the  said  grant  to^  and  depo- 
sition of  a  copy  thereof  with,  the  clerk  of  the  Sheriff  Court 
of  the  County  of  Edinburgh,  be  duly  indorsed  with  the 
proper  certificate  by  the  said  clerk,  and  thereupon  have  the 
same  operation  in  Scotland  as  if  a  confirmation  had  been 
granted  by  the  said  Court. 

Comment 

In  accordance  with  this  Bule,  an  English  grant  may,  when  the 
deceased  dies  domiciled  in  England,  by  formal  proceedings,  be 
extended  to  Scotland,  so  as  to  have  there  the  operation  of  a  ^*  con- 
firmation," which  is  the  equivalent,  under  Scotch  law,  to  a  grant 
of  probate  or  letters  of  administration. 

The  general  effect  of  the  Confirmation  and  Probate  Act,  1858, 
on  the  fourteenth  section  of  which  ^  our  Sule  is  grounded,  has 
been  thus  stated :  — 

*'  The  statute  of  1858  was  passed  for  the  doable  object  of  sim- 
**  plifying  the  procedure  necessary,  in  Scotland  for  confirmation, 
**  and  in  all  parts  of  the  United  Kingdom  for  what  it  may  be  con- 
*^  venient  to  call  ancillary  administrations ;  and  of  enabling,  in  the 
^  latter  class  of  cases,  a  single  stamp,  denoting  the  duty  payable 
*'  on  the  aggregate  value  of  the  whole  personal  estate  within  the 
^  United  Kingdom,  to  be  placed  upon  the  principal  grant,  whether 
^of  probate  or  administration  in  England  or  Ireland,  or  of  confir- 
^*  mation  in  Scotland ;  the  latter  object  being  purely  fiscal.  For 
*'  the  purposes  of  that  Act,  and  for  those  purposes  ordy  (as  is 
^^  expressly  provided  by  section  17),  a  statement  of  the  domicil 
^  of  the  deceased  person  in  Scotland,  or  in  England  or  Ireland,  on 

**  the  executor  or  administrator  of  a  person  who  shall  in  like  manner  be  stated 
**  to  have  died  domiciled  in  Ireland,  shall  be  produced  in  the  Commissary  Court 
''of  the  County  of  Edinburgh,  and  a  copy  thereof  deposited  with  the  Com- 
^missary  Clerk  of  the  said  Court,  the  Commissary  Clerk  shaU  indorse  or 
''  write  on  the  back  or  face  of  such  grant  a  certificate,  in  the  form,  as  near  as 
*'  may  be,  of  the  Schedule  (F)  hereunto  annexed  ;  and  such  probate  or  letters 
**  of  administration,  being  duly  stamped,  shall  be  of  the  like  force  and  effect, 
''and  haye  the  same  operation  in  Scotland,  as  if  a  confirmation  had  been 
"granted  by  the  said  Court."  Ccmfirmation  and  Probate  Act,  1858  (21  &  22 
Vict.  cap.  66),  s.  14. 

See  further,  the  Judicature  Act,  1873, 36  &  37  Yict.  cap.  66,  and  the  Sheriff 
Court  (Scotland)  Act,  1876  (39  &  40  Vict.  cap.  70),  ss.  35,  41,  and  compare 
the  Unance  Act,  1894  (57  &  58  Vict.  cap.  30),  ss.  1,  6,  22. 

^  Contrast  Rule  73,  p.  352,  antty  as  to  extension  of  English  grant  to  Ireland* 

'  Aa  modified  by  subsequent  enactments. 
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^^  the  face  of  any  interlocutor  of  the  Commissary  Judge  grantiug 
^^confirmation,  or  of  any  probate  or  letters  of  administration 
^^  granted  in  England  or  Ireland,  is  made  conclusive  evidence,  that 
^'is,  it  is  to  determine  conclusively  which  shall  be  deemed  the 
'^  principal  grant,  on  which  the  duty  on  the  whole  personal  assets 
^  within  the  United  Kingdom  is  to  be  paid,  and  which  is  to  be 
^^  followed,  in  the  rest  of  the  United  Kingdom,  by  the  procedure 
^'  substituted  by  the  Act  for  that  previously  in  use.  The  substi* 
^^  tuted  procedure  is  the  sealing  or  indorsement  of  the  instrument 
"bearing  the  stamp  on  which  the  duty  has  been  paid,  by  the 
"  proper  Court,  in  each  of  the  other  parts  of  the  United  Kingdom. 
^'  It  is  clear,  that  if,  in  any  case,  the  domicil  should  happen  to  be 
"  erroneously  stated  on  the  face  of  the  instrument  so  sealed  or 
"indorsed,  all  parties  interested  may  assert  their  rights,  and 
pursue  their  remedies,  in  any  forum  which  would  have  been  com- 
petent if  that  Act  had  never  been  made ;  nor  is  there  anything 
"to  alter  or  take  away  any  such  rights  or  remedies  when  the 
"  domicil  is  correctly  stated."  ^ 

BuLE  75.* — Whenever  the  Colonial  Probates  Act,  1892, 
is  by  Order  in  Council  applied  to  any  British  possession, 
i.  6.,  to  any  part  of  the  British  dominions  not  forming  part 
of  the  United  Kingdom,  adequate  provision  is  made  for  the 
recognition  in  that  possession  of  an  English  grant. 

Comment 

"  Her  Majesty  the  Queen  may,  on  being  satisfied  that  the  legis- 
"  lature  of  any  British  possession  [i.  e.,  any  part  of  the  British 
"dominions^  exclusive  of  the  United  Kingdom^]  has  made  ade- 
"  quate  provision  for  the  recognition  in  that  possession  of  probates 
"  and  letters  of  administration  [which  terms  include  confirmation 
"in  Scotland]  granted  by  the  Courts  of  the  United  Kingdom, 

1  Ewing  y.  Orr  Ewing,  1S85,  10  App.  Cas.  453,  512,  language  of  Lord  5e^ 
home. 

3  55  Vict.  cap.  6,  8.  1,  and  Interpretation  Act,  1889  (52  &  53  Vict  cap.  03)^ 
8.  18,  salHi.  2. 

s  For  meaning  of  <*  British  dominions, "  see  definitions,  p.  65,  ante. 

4  *<  The  expression  <  British  possession '  shall  mean  any  part  of  Her  Majesty's 
'' dominions,  exclusive  of  the  United  Kingdom,  and  where  parts  of  such  domin- 
<'  ions  are  under  both  a  central  and  a  local  legislature  ;  all  parts  under  the 
*'  central  legislature  shall,  for  the  purposes  of  this  definition,  be  deemed  to  be 
*<  one  British  possession.''  Interpretation  Act,  1889  (52  &  53  Vict.  cap.  63), 
a.  18,  snb-6.  2. 
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"  direct  by  Order  in  Council  that  this  Act  [i.  e.,  the  Colonial 
Probates  Act,  1892]  shall,  subject  to  any  exceptions  and  modi- 
fications specified  in  the  Order,  apply  to  that  possession,  and 
thereupon,  while  the  Order  is  in  force,  this  Act  shall  apply 
"  accordingly."  ^ 

The  effect  of  this  enactment  is  that,  whenever  the  Colonial  Pro- 
bates Act,  1892,  which  provides  means  for  the  recognition  in  the 
United  Kingdom  of  probates  and  letters  of  administration  granted 
in  British  possessions,^  has  been  applied  to  a  British  possession, 
steps  must  also  have  been  taken  by  the  legislature  of  such  British 
possession  for  the  recognition  there  of  probates  and  letters  of  ad- 
ministration granted  by  the  Courts  of  the  United  Kingdom. 

^  Colonial  Probates  Act,  1892  (55  Vict.  cap.  6),  s.  1,  with  which  read  s.  6. 
'  See  as  to  extension  of  colonial  grant  to  England,  chap,  zvii.,  Rule  121, 
posL 

NOTE. 

Lis  Alibi  Pendens,  staying  Action. — When  a  plaintiff  brings  an 
action  in  respect  of  the  same  matter  against  the  same  defendant  both  in 
the  High  Coart  and  in  a  foreign  Court,  then  the  High  Court  has,  in  the 
exercise  of  its  discretion,  and  for  the  purpose  of  preventing  vexatious 
proceedings,  jurisdiction  to  stay  the  action  or  to  compel  the  plaintiff  to 
elect  with  which  of  the  two  actions  he  will  proceed.  (M' Henry  v.  LewiSj 
1882, 22  Ch.  D.  (C.  A.)  397 ;  Peruvian  Guano  Co.  v.  Bockwoldt,  1883, 
23  Ch.  D.  (C.  A.)  226,  233,  judgment  of  Bowen,  L.  J.,  with  which  con- 
trast  Cox  v.  Mitchell^  1859,  7  C.  B.  n.  s.  55.)  But  this  jurisdiction  will 
not  be  exercised  unless  the  plaintiff's  proceedings  are  shown  to  be  vexa- 
tious, or  in  violation  of  good  faith.  (The  Christiansborffy  1885, 10  P.  D« 
(C.  A.)  141, 155.     Conf.  NeUan,  p.  369.) 

1.  When  the  foreign  Court  is  a  Court  of  the  United  Kingdom,  or  (sem- 
ble)  of  any  country  forming  part  of  the  British  dominions,  the  plaintiff's 
proceedings  are  primd  facie  vexatious.  (M* Henry  v.  Lewis,  1882, 22  Ch. 
D.  (C.  A.)  397,  408,  judgment  of  Bowm,  L.  J.) 

2.  When  the  foreign  Court  is  not  a  Court  of  any  country  forming  part 
of  the  British  dominions,  then  the  plaintiff's  proceedings  are  primd 
facie  not  vexatious  (Cox  v.  Mitchell,  1859,  7  C.  B.  n.  s.  55),  though  the 
defendant  may  show  that  they  are  so. 

It  is  possible  that,  if  a  party  who  as  plaintiff  brings  an  action  in  a 
foreign  country  makes  the  same  claim  against  the  same  parties  here  in 
the  shape  of  a  counter-claim,  the  case  may  under  some  circumstances  be 
treated  as  that  of  a  plaintiff  who  has  brought  concurrent  actions  in  Eng- 
land and  in  a  foreign  country.  (Mutrie  v.  Binney,  1887,  35  Ch.  D. 
(C.  A.)  614.) 

(See,  generally,  Westlake,  3rd  ed.,  pp.  357-369 ;  Foote,  2nd  ed.,  pp.  579- 
582 ;  NeUony  pp.  368-^71.) 


AMERICAN  NOTES- 
CHAPTER  X. 

EXTRA-TERRITORIAL  EFFECT  OP 

AMERICAN  JUDGMENT; 

AMERICAN  BANKRUPTCY; 

AMERICAN  GRANT  OF  ADMINISTRATION. 

(A)   AmERICAK  JlTDOMENT. 

A  JUDGMENT  of  a  oourt  in  the  United  States,  like  an  English  judgment,  has 
no  direct  operation  oat  of  the  jurisdiction  in  which  it  is  rendered.  It  has  no 
effect  in  another  jurisdiction,  except  such  as  the  law  of  such  jurisdiction  may 
allow.  The  only  exception  to  this  rule  —  an  exception  apparent  rather  than 
real,  since  the  Federal  Constitution  and  laws  are  part  of  the  law  of  every  sepa- 
rate jurisdiction  in  the  United  States  —  is  the  special  effect  accorded  in  each 
State,  under  the  Constitution  and  laws  of  the  United  States,  to  judgments 
rendered  in  every  other  State.  This  subject  is  discussed  infraf  in  the  Ameri- 
can Notes  under  chap.  xvi. 

(B)  Ambbicait  Bankbuptct. 

1.  Under  National  Bankruptcy  Acts.  —  Under  the  Act  of  1867,  the 
assignment  to  the  assignee  in  bankruptcy  conveyed  to  the  latter  ''  all  the  estate, 
''real  or  personal,  of  the  bankrupt  "  (American  Notes,  supra,  chap.  viii.).  But 
it  was  said  that  the  certificate  of  discharge  **  does  not  discharge  the  bankrupt 
''  from  debts  contracted  and  made  payable  in  a  foreign  country,  unless  the  for- 
« eign  creditors  come  in  and  prove  their  debts."  HiUiard,  Law  of  Bankruptof 
and  Insolvency ,  ed.  1867,  p.  286.  See  ELumenstieVs  Law  and  Practice  in  Bank* 
ruptcyy  550,  551.  Where  a  debt  was  contracted  and  payable  in  Canada  by  a 
resident  of  Vermont  to  a  resident  of  Canada,  it  was  held  that  the  debt  was 
not  barred  by  a  discharge  under  the  National  Bankrupt  Act,  the  foreign 
creditor  having  neither  been  a  party  to  the  proceedings  nor  had  personal  notice 
thereof.    McDaugaU  v.  Page,  55  Vt.  187  ;  45  Am.  Rep.  602. 

2.  Under  State  Bankruptcy  or  Insolvency  Laws.  —  State  bankruptcy 
or  insolvency  laws,  though  it  may  be  their  intention  to  reach  all  the  property  of 
the  debtor,  movable  and  immovable,  wherever  situate  (Chipman  v.  Peabody, 
159  Mass.  420 ;  34  N.  E.  663 ;  Eddy  v.  Winchester,  60  N.  H.  63  ;  Cranq)ton  v. 
Valido  Marble  Co.  60  Vt.  291 ;  15  Atl.  153 ;  Buder  v.  Goreley,  146  U.  S.  303 ; 
Cole  V.  Cunninghamy  133  U.  S.  107, 129),  have  of  themselves  no  extra-territo- 
rial force  ;  and  while  they  may  apply  to  all  contracts  made  within  the  State  by 
citizens  thereof,  subsequently  to  their  enactment,  they  do  not  apply  to  contracts 
made  within  the  State  between  a  citizen  thereof  and  a  citizen  of  another  State, 
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or  to  contracts  not  made  within  the  State,  Baldtoin  y.  Hcde^  1  Wall.  223 ; 
Denny  v.  Bennett^  128  U.  S.  489 ;  unless  the  contract  not  made  within  the  State 
18  between  citizens  of  the  State,  Marsh  v.  Putnam^  3  Gray,  551  ;  Eustis  v. 
BolUs,  146  Mass.  413»  418 ;  Cramplan  v.  Valido  Marble  Co,  60  Vt.  291 ;  15 
Atl.  153.  Hence  a  discharge  granted  under  such  a  law  *<  cannot  be  pleaded  in 
''bar  of  an  action  brought  by  a  citizen  of  another  State  in  the  Courts  of  the 
"  United  States,  or  of  any  other  State  than  that  where  the  discharge  was  ob- 
« tained,"  unless  he  voluntarily  became  a  party  to  the  proceedings.  Baldwin  v. 
HaU,  1  Wall.  223  ;  GUman  v.  Lochcood,  4  Wall.  409,  410  ;  Denny  v.  Bennett, 
128  U.  S.  489,  497  ;  GeUinger  v.  PhUippi,  133  U.  S.  246  ;  Reynolds  v.  Adden, 
136  U.  S.  348, 354 ;  Broum  v.  Smart,  145  U.  S.  454,  457.  And  some  of  the  State 
Courts  have  held  that  it  cannot  in  such  case  be  pleaded  as  a  bar  even  in  the 
Courts  of  the  State  where  it  was  obtained.  Rhodes  v.  Borden,  67  Cal.  7,  and 
cases  cited ;  Phoenix  Nat,  Bank  v.  Batcheller,  151  Mass.  589 ;  Hills  v.  Carlton, 
74  Me.  156.  See  Thomas  v.  Crow,  65  Cal.  470.  But  where  the  insolvent  and 
his  creditor  are  both  domiciled  in  such  State,  or  the  creditor,  though  non- 
resident, has  voluntarily  become  a  party  to  the  proceedings,  the  discharge 
avaib  the  insolvent  **  in  all  Courts  and  places."  Cole  v.  Cunningham,  133  U.  S. 
107, 114 ;  10  Sup.  Ct.  Rep.  269 ;  Clay  v.  Smith,  3  Pet.  411 ;  Murray  v.  Roberts, 
150  Mass.  353  ;  Columffia  Falls  Brick  Co,  v.  Glidden,  157  Mass.  175.  And  a  per- 
son not  a  citizen  of  the  United  States,  but  domiciled  in  a  State,  with  actual  or 
constructive  notice  of  the  proceedings,  is  bound  thereby.  Letchford  v.  ConviUon^ 
20  Fed.  Rep.  608.    See  Moore  v.  HorUm,  32  Utm,  393. 

Yet  each  State,  so  long  as  it  does  not  impair  the  obligation  of  any  contract, 
has  the  power  by  general  laws  to  regelate  the  disposition  of  all  property,  per- 
sonal and  real,  within  its  limits  and  jurisdiction.  Smart  v.  Brown,  145  U.  S.  454, 
457,  and  cases  cited,  especially  Crapo  v.  Kelly,  16  Wall.  610,  and  Denny  v. 
Bennett,  128  U.  S.  489.  And  a  provision  of  an  insolvent  law  of  a  State  that  all 
conveyances,  by  way  of  preference,  of  any  property  within  its  borders,  made 
by  a  citizen  of  the  State,  being  insolvent,  within  a  certain  period  before  the 
commencement  of  proceedings  in  insolvency,  shall  be  void,  is  valid  as  to  all 
conveyances  made  after  the  passage  of  the  law,  whether  to  its  own  citizens  or 
to  citizens  of  other  States.  Smart  r.  Brown,  145  U.  S.  454.  The  vesting  of 
the  property  in  the  assignee  in  insolvency  will  prevail  against  the  attachments 
of  foreign  creditors.  Ou^en  v.  Roberts,  81  Me.  439 ;  Torrens  y.  Hammond,  4 
Hughes  C.  C.  596 ;  Pinckney  v.  Lanahan,  62  Md.  447 ;  Orr  v,  Lisso,  33  La. 
An.  476  ;  Mississippi  Mills  v.  Ranlett,  19  Fed.  Rep.  191.  In  the  leading  case  uf 
Kelly  V.  Crapo,  16  Wall.  610,  where  a  citizen  of  Massachusetts  owning  a  ship 
which  was  registered  in  Massachusetts,  but  which  was  at  the  time  on  the  hi^h 
seas,  was  adjudged  insolvent  in  that  State,  and  all  his  property  was  judicially 
transferred  to  an  assignee  in  insolvency,  it  was  held  that  the  ship  could  not  be 
attached  in  New  York  in  a  suit  subsequently  brought  against  the  insolvent  by 
a  New  York  creditor. 

A  court  of  equity  may  enjoin  a  citizen  of  the  State  from  attaching  elsewhere 
the  property  of  a  person  against  whom  insolvency  proceedings  are  pending. 
CoU  y.  Cunningham,  133  U.  S.  107,  114 ;  10  Sup.  Ct.  Rep.  269  ;  Cunningham  v. 
Butler,  142  Mass.  47.  Such  an  injunction  was,  however,  refused  where  it  was 
sought  to  restrain  the  resident  creditor  from  enforcing  a  lien  on  real  property 
in  another  State ;  Jenks  v.  Ludden,  34  Minn.  482.  See  Hayden  v.  Ycde,  45 
La.  An.  363  ;  12  So.  633.  On  principles  of  comity  the  Courts  of  a  State,  the 
interests  of  its  own  citizens  not  being  involved,  may  discharge  an  attachment 
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of  property  there,  belonging  to  a  person  in  respect  of  whom  insolyency  pro- 
ceedings are  pending  in  another  State,  by  a  citizen  of  the  Utter.  Eddy  ▼.  fTm- 
chester,  60  N.  H.  63  (1880).  Co/i/ra,  Bank  ▼.  Lacambe,  84  N.  Y.  367 ;  and 
dictum  in  SturtevarU  v.  Amuby  (N.  H.),  23  Atl.  368  (1891).  But  see  Gilman 
V.  Ketcham,  84  Wis.  60  ;  54  N.  W.  395  (1893). 

Where  there  are  two  bankruptcies  or  two  insolvencies  of  the  same  person  in 
different  jurisdictions,  the  title  of  the  assignee  to  land  of  the  debtor  must  be 
determined  by  the  lex  situs,  though  the  suit  in  which  the  question  of  title  is 
raised  is  pending  in  the  jurisdiction  in  which  the  assignee,  who  is  the  same  per- 
son in  both,  was  first  appointed,  and  in  which  the  judicial  assignment  purported 
to  vest  in  him  all  the  property  of  the  insolvent.  Chipman  v.  Peabody,  159 
Mass.  420 ;  34  N.  £.  563. 

Where  a  receiver  was  appointed  in  New  York  for  an  insolvent  life  insurance 
company,  and  Virginia  policy-holders,  who  had  obtained,  by  similar  proceedings 
in  Virginia  previously  to  such  appointment,  part  payment  of  their  policies 
from  securities  which  had  been  deposited  in  that  State  for  such  contingencies, 
presented  their  unsatisfied  claims  to  the  New  York  receiver,  it  was  held  that 
the  latter  could  not,  in  paying  a  dividend,  charge  such  policy-holders  with  the 
amounts  they  had  received  in  Virginia.  People  v.  Univencd  Life  Ins.  Co,  42 
Hun,  616.  But  it  was  held  otherwise  where  the  proceedings  in  Virginia  were 
taken  after  the  appointment  of  the  receiver  in  New  York.  People  v.  Knicker- 
bocker Life  Ins,  Co,  101  X.  Y.  636,  as  stated  in  People  v.  Universal  Life  Ins. 
Co,  42  I}un,  616,  618,  where  the  case  is  cited  as  Hunt  v.  The  Knickerbocker 
Life  Ins.  Co. 

Where  a  claim  was  disallowed  by  an  assignee  in  insolvency,  and  no  proper 
appeal  was  taken,  it  was  held  that  such  disallowance  was  a  bar  to  recovery  on 
a  judgment  previously  obtained  on  the  claim  in  another  State.  State  v.  Kansas 
Ins.  Co,  32  Kan.  655. 

The  situs  of  debts  due  an  insolvent  is,  for  the  purposes  of  insolvency  proceed- 
ings, at  the  insolvent's  domicil.    In  re  Dalpay,  41  Minn.  532 ;  43  N.  W.  564. 

(G)  Amkrican  Grant  op  Administbation. 

A  grant  of  administration  in  one  State  confers  no  power  beyond  the  limits  of 
such  State,  and  cannot  authorise  the  administrator  to  maintain  any  suit  in  the 
Courts,  state  or  national,  held  in  any  other  State.  Johnson  v.  Powers,  139  U. 
S.  156;  WUkinsY,  Ellen,  lOSJJ.S.  256,258.  A /orfiort,  the  powers  of  a  pubUe 
administrator  are  confined  to  the  State  from  which  he  derives  his  authority. 
Reynolds  v.  Mc Mullen,  55  Mich.  568  ;  54  Am.  Rep.  386.  Nor  does  the  power 
given  an  executor  by  the  will  enable  him  to  g^  into  another  jurisdiction  and 
sue.  Graveley  v.  Graveley,  25  S.  C.  1.  In  such  matters  executors  and  adminis- 
trators are  on  the  same  footing. 

Where  an  administrator  has  been  appointed  at  the  domicil  of  the  deceased, 
it  is  the  practice  to  recognise  him  as  the  person  to  whom  ancillary  administra- 
tion will  be  granted.  Wharton,  Conf  of  L.  s.  608  ;  Re  Blancan,  4  Redf.  151. 
But  as  between  administrators  appointed  in  different  jurisdictions,  whether  they 
be  different  persons  or  the  same  person,  there  is  no  privity  ;  and  a  judgment 
recovered  against  an  administrator  in  one  State  is  no  evidence  of  debt,  in  a 
subsequent  suit  by  the  same  plaintiff  in  another  State,  either  against  an  ad- 
ministrator, whether  the  same  or  a  different  person,  appointed  there,  or  against 
any  other  person  having  assets  of  the  deceased.  Johnson  v.  Powers,  139  U.  S. 
156, 159,  and  cases  cited  ;  McGarvey  v.  DamaU,  143  111.  367 ;  25  N.  R  1005 ; 
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Jma  y.  Joneg,  d9  S.  C.  247 ;  17  S.  E.  587  ;  BraUhtoaiU  y.  Harvey  (Mont.),  36 
Pac.  38.  Some  States,  howeyer,  by  statute  recognise  the  authority  of  a  foreign 
administrator  to  sue  within  their  jurisdiction  merely  upon  his  filing  with  the 
proper  Court  a  copy  of  his  letters.  See  American  Notes  under  chap.  xyii. 
And  *'  whateyer  matters  are  by  the  Courts  of  primary  administration  permitted 
^to  be  litigated  in  the  Courts  of  another  State"  are  concluded  by  judgment  in 
the  Utter.    Reynolds  y.  Stockton,  140  U.  S.  254  ;  11  Sup.  Ct.  773. 

The  reason  of  the  rule,  that  an  administrator  cannot  sue  as  such  in  a  juris- 
diction in  which  he  was  not  appointed,  does  not,  howeyer,  rest  upon  any  defect 
in  his  title  in  the  property,  but  upon  his  incapacity  by  yirtue  of  his  appoint- 
ment in  one  jurisdiction  to  sue  in  another.  WiUdna  y.  EUett,  108  U.  S.  256  ; 
Petersen  y.  Chemical  Bank,  32  N.  Y.  21.  The  decedent's  moyables,  though 
situate  in  different  jurisdictions,  are  but  components  of  one  estate  ;  and  if  an 
administrator  seU,  transfer,  and  indorse  promissory  notes  or  other  written  eyi- 
dences  of  debt  coming  into  his  possession  as  administrator,  the  purchasers  or 
indorsees  may  maintain  actions  in  their  own  names  against  debtors  in  another 
State,  except  so  far  as  the  laws  of  the  latter  may  preyent  the  assignee  of  a 
chose  in  action  from  suing  in  his  own  name.  Wilkins  y.  Ellett,  108  U.  S.  256, 
259,  and  cases  cited  ;  Ahercrombie  y.  StUlman,  77  Tex.  589 ;  Luce  y.  Manchester 
iv.  Co.  63  N.  H.  588.  See  Dial  y.  Gary,  14  S.  C.  573 ;  37  Am.  Rep.  737.  An 
administrator  may  eyen  sue  in  his  own  name  in  another  State  on  a  note  made 
to  the  intestate  payable  to  bearer.  Wilkins  y.  EUett,  108  U.  S.  256,  and  cases 
cited.  He  may  also  sue  abroad  in  his  indiyidual  capacity  on  a  judgment 
obtained  by  him  in  his  official  capacity.  Tittman  y.  Thornton,  107  Mo.  500 ; 
17  8.  W.  979. 

On  the  same  principle  —  that  of  the  administrator's  title  —  it  is  now  held 
^  almost  uniyersally  that,  although  the  executor  or  administrator  of  the  dom- 
''icil  cannot  maintain  a  suit  in  another  State  to  recoyer  personal  property  or 
**  collect  a  debt  due  the  estate,  yet  he  may  take  possession  of  such  property 
**  peaceably  without  suit,  or  collect  a  debt  if  yoluntarily  paid  ;  and  that,  if 
*'  there  is  no  opposing  administration  in  the  State  where  the  property  was  situ- 
*<  ated,  its  courts  will  recognise  his  title  as  rightful,  and  protect  it  as  fully  as 
'^  if  he  had  taken  out  letters  of  administration  there.'*  Putnam  y.  Pitney,  45 
Minn.  242,  246,  and  cases  cited  ;  Schluter  y.  Bowery  Savings  Bank,  117  N.  Y. 
125.  See  Thurber  y.  Carpenter  (R.  I.),  31  Atl.  5  ;  Louisville  ^  N.  R.  Co,  y. 
Brantley's  Admr.  (Ky.)  28  S.  W.  477.  If  a  debtor  residing  in  another  State 
comes  into  the  State  in  which  an  administrator  has  been  appointed  and  there 
pays  him,  the  payment  is  a  yalid  discharge  eyery  where,  eyen  as  against  an 
administrator  subsequently  appointed  in  the  State  in  which  the  deceased 
was  domiciled,  which  is  also  the  domicil  of  the  debtor.  Wilkins  y.  Ellett,  108 
U.  S.  256.  And  payment  of  a  debt  by  the  United  States  to  the  administrator 
appointed  in  the  State  in  which  the  deceased  was  domiciled,  whether  made 
within  or  without  the  State,  is  good  as  against  any  administrator  appointed 
elsewhere.     Wyman  y.  Halstead,  109  U.  S.  654. 

A  judgment  of  a  Court  in  one  State,  determining  the  domicil  of  a  testator 
and  probating  his  will,  is  conolusiye  in  other  States,  and  giyes  the  executors 
the  right  to  proye  the  will  in  another  State  for  purposes  of  ancillary  adminis- 
tration, though  a  grant  of  administration  has  preyiously  been  made  in  the  lat- 
ter State.  WUleCs  Appeal,  50  Conn.  330.  See,  also.  In  re  Miller's  Estate 
(Iowa),  61  N.  W.  229.  Hardin's  Estate  y.  Hardin  (Minn.),  61  N.  W.  1018  ; 
Clow  y.  PlxoMMT,  85  Mich.  550 ;  Dupoyster  y.  Gagani^  84  Ky.  403 ;  In  re  Clay^ 
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ion*8  Will,  24  Oregon,  542 ;  34  Pao.  358  ;  Clark  v.  Poor,  73  Han,  143 ;  Ivet 
V.  Salisbury,  56  Vt  565 ;  Van  Gieson  y.  Banta,  40  N.  J.  Eq.  14.  Sudi  a 
judgment,  when  duly  proved,  operates  substantially  as  a  reyocation  of  an  ad- 
ministration elsewhere  granted,  except  as  to  portions  of  the  estate  already 
administered.     Thamaa  y.  MorrisseU,  76  Ga.  384. 


Paet  II.^ 

JURISDICTION  OF  FOREIGN  COURTS. 

CHAPTER  XI. 
GENERAL  RULES  AS  TO  JURISDICTION. 

Rule  76.  —  In  this  Digest 

(1)  "  Proper  Court "  means  a  Court  which  is  author- 

ised  by  the  sovereign,  under  whose  authority 
such  Court  acts,  to  adjudicate  upon  a  given 
matter. 

(2)  «  Court  of  competent  jurisdiction  »  means  a  Court 

acting  under  the  authority  of  a  sovereign  of  a 
country  who,  as  the  sovereign  of  such  country, 
has,  according  to  the  principles  maintained  by 
English  Courts,  the  right  to  adjudicate  upon  a 
given  matter. 
When  in  this  Digest 

(i)  it  is  stated  that  the  Courts  of  a  foreign 
country  "  have  jurisdiction,"  it  is  meant 
that  they  are  Courts  of  competent  juris- 
diction ; 
(ii)  it  is  stated  that  the  Courts  of  a  foreign 
country  "have  no  jurisdiction,"  it  is 
meant  that  they  are  not  Courts  of  compe- 
tent jurisdiction. 

(3)  "  Foreign 2  judgment"  means  a  judgment,  decree, 

or  order  of  the  nature  of  a  judgment  (by  what- 
ever name  it  be  called),  which  is  pronounced  or 
given  by  a  foreign  Court.'* 

^  See  as  to  the  aim  of  the  Rules  in  Part  IL,  pp.  207,  20S,  ante. 

*  For  the  meaning  of  the  word  ''  foreign,"  see  pp.  64,  68,  ctnte. 

*  This  definition  or  description  is  suggested  hy  PiggoU^  2nd  ed.,  p.  2 ;  bat 
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Comment 

(1)  "  Proper  Court "  and  (2)  "  C(mrt  of  competent  juriadiO' 
tion.^ 

(1)  The  term  "  proper  Ciourt "  has  reference  to  the  intra-terri- 
torial  competence  of  a  Court,  and  means  a  Court  authorised  by 
the  law  of  the  country  to  which  the  Court  belongs,  or,  in  strict- 
ness, by  the  sovereign  under  whose  authority  the  Court  acts,  to 
adjudicate  about  a  given  matter.  Thus  the  Pennsylvanian  Court 
of  Common  Pleas  ^  is  a  "  proper  Court "  for  the  purpose  of  divorc- 
ing persons  resident,  though  not  domiciled,  in  Pennsylvania,  since 
the  Court  has  under  the  law  of  Pennsylvania  jurisdiction  to  divorce 
such  persons.  A  proper  Court  is  often  designated,  by  English 
writers,  a  ^'  Court  of  competent  jurisdiction,"  but  this  is  not  the 
sense  in  which  the  expression  *^  Court  of  competent  jurisdiction  " 
is  used  in  this  Digest. 

(2)  The  term  "  Court  of  competent  jurisdiction  "  refers,  not  to 
the  intra-territorial,  but  to  the  extra-territorial  ^  competence  of  a 
Court,  or  rather  to  the  extent  to  which  the  competence  of  a  Court 
is  admitted  in  any  country  other  than  the  country  to  which  the 
Court  belongs.  When  thus  used,  as  it  constantly  is  by  English 
writers,  the  term  means  a  Court  acting  under  the  authority  of  the 
sovereign  of  a  country  who  as  sovereign  thereof  may  rightly,  ac- 
cording to  the  principles  maintained  by  English  law,  determine 
or  adjudicate  upon  a  given  matter.  To  put  the  same  thing  in 
other  words,  the  term  ^^  Court  of  competent  jurisdiction  "  means 
a  Court  belonging  to  a  country  the  Courts  whereof  may  rightly, 
according  to  the  principles  maintained  by  English  Courts,  deter- 
mine or  adjudicate  upon  a  given  matter.  Thus  the  Courts  of  a 
country  where  married  persons,  whether  British  subjects  or  not, 
are  domiciled,  are  Courts  of  competent  jurisdiction  to  divorce 
such  persons,  since,  according  to  the  principles  maintained  by 
English  tribunals,  the  Courts  of  the  country  where  persons  are 
domiciled,  or  rather  the  sovereign  of  such  country  acting  through 

it  is  not  meant  to  include,  as  does  his  definition,  an  adjudication  of  bankruptcy 
or  a  g^rant  of  administration.  He,  moreover,  confines  his  definition  to  a  jud^ 
meut  pronounced  by  a  Court  of  competent  jurisdiction,  which  I  have  purpoaely 
not  done. 

1  See  Intro.,  p.  37,  note  3,  ante.  Compare  Tumbtdl  v.  Walker,  1893,  6  R. 
132, 134,  judgment  of  Wright,  J. 

«  See  Green  v.  Green,  [1893]  P.  89. 

'  This  distinction  is  drawn  in  somewhat  different  language  by  Westlake. 
See  Westlake,  3rd  ed.,  pp.  347-^9. 
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his  Coarts,  may  righdy  divorce  such  persons.^  This  is  the  sense 
in  which  the  term  ^^  Court  of  competent  jurisdiction  "  is  used  in 
this  Digest. 

The  words  in  Rule  76,  "  as  the  sovereign  of  such  country," 
are  added  to  meet  the  case  of  countries,  such  as  Scotland  or  Ire- 
land, which  are  separate  ^^  countries  "  though  forming  part  of  one 
"  state."  *  When  our  judges  decide  that  the  Court  of  Session  is 
not  a  Court  of  competent  jurisdiction  for  the  divorce  of  persons 
domiciled  in  England,  they  of  course  do  not  decide  that  the  sover- 
eign of  the  United  Kingdom  has  not  a  right  to  divorce  such  per- 
sons. What  they  do  decide  is  that,  according  to  the  principles 
of  English  law,  the  sovereign  of  the  United  Kingdom  has  not,  in 
the  character  of  sovereign  of  Scotland  and  acting  thi*ough  the 
Scotch  Courts,  authority  to  grant  a  divorce  to  persons  domiciled  in 
England.' 

(A)  WHERE  JURISDICTION  DOES  NOT  EXIST. 

(i)  In  Heaped  of  Persons. 

Rule  77.  —  The  Courts  of  a  foreign  country  have  no 
jurisdiction  over  (i.  e.,  are  not  Courts  of  competent  jurisdio- 
tion  as  against) 

(1)  any  sovereign, 

(2)  any  ambassador,  or  other   diplomatic  agent,  ac- 

credited to  the  sovereign  of  such  foreign  coun- 
try.* 

^  Harvey  y.  Famiej  1882,  8  A  pp.  Cas.  43.  Compare  chap,  vii.,  Rule  48, 
p.  269,  ante,  and  chap,  xiv.,  Rule  83,  p.  387,  post,  and  Intro.,  pp.  38-42,  ante, 

'  As  to  the  meaning  of  these  terms,  see  pp.  66-68,  ante, 

'  A  judgment,  be  it  noted,  given  by  a  foreign  Court  of  undoubtedly  com- 
petent jurisdiction,  may  yet  not  be  enforceable  or  have  effect  in  England  (see 
chap,  rvi.,  Rules  9(^-92, post);  and,  on  the  other  hand,  a  judgment  given  by  a 
foreign  Court,  which  is  not  a  proper  Court,  but  is  a  Court  of  competent  juris- 
diction, may  (semble)  be  enforceable  or  have  effect  in  England  (see  Rule  89, 
p.  400,  post,  and  Vanquelin  v.  Bouard,  1863,  15  C.  B.  N.  s.  341;  33  L.  J.  C. 
P.  78). 

The  question,  further,  when  it  comes  before  English  judges,  whether  a  for- 
^g^»  ^*  9'9  a  French,  Court  is  a  Court  of  competent  jurisdiction,  is  in  reality 
always  the  question  whether  the  French  Courts  are  Courts  of  competent  juris- 
diction. 

«  See  Hail,  International  Law,  as.  49^53. 
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Comment 

(1)  As  to  a  sovereign.  —  "A  sovereign,  while  within  foreign 
^  territory,  possesses  immunity  from  all  local  jurisdiction  in  so  far 
^'  and  for  so  long  as  he  is  there  in  his  capacity  of  a  sovereign.  He 
^^  cannot  be  proceeded  against  either  in  ordinary  or  extraordinary 
"  .  .  .  tribunals."  ^  This  principle,  which  is  rigidly  maintained 
by  English  Courts  as  regards  their  owi»  jurisdiction,^  would  doubt- 
less be  maintained  by  them  as  regards  the  jurisdiction  of  a  for- 
eign Court  over  any  sovereign.^ 

(2)  As  to  diplomatic  agents.  —  "  The  immunities  from  civil 
jurisdiction  possessed  by  a  diplomatic  agent,  though  up  to  a  cer- 
tain point  they  are  open  to  no  question,  are  not  altogether  ascer- 

"  tained  with  thorough  clearness."  *  In  England  it  has  apparently 
been  generally  held  that,  subject  to  certain  limited  exceptions,  ^^  his 
^^  consent  is  required  for  the  exercise  of  all  local  jurisdiction,  and 
^^  that  consequently  it  can  only  assert  itself  in  so  far  as  he  is  wiU- 
^^  ing  to  conform  to  its  rules  in  non-contentious  matters,  or  when 
"  he  has  chosen  to  plead  to  an  action,  or  to  bring  one  himself  ;  "  ^ 
whilst  the  opinion  has  been  maintained  in  other  countries  that  a 
diplomatic  agent,  "  in  matters  unconnected  with  his  official  posi- 
"  tion,  ...  is  liable  to  suits  of  every  kind  brought  in  the  Courts 
"  of  the  country  where  he  is  resident,  .  • .  .  and  that  consequently 
"  all  property  within  the  jurisdiction,  other  than  that  necessary 
^^  to  his  official  position,  is  subjected  to  the  operation  of  the  local 


1  Hall,  8.  49. 

2  See  Rule  38,  p.  209,  ante. 

»  The  right  of  a  foreign  (e.  g.,  a  French)  Court  to  entertain  an  action 
against  a  sovereign,  e.  g.y  the  King  of  Italy,  could  hardly  call  for  decision  in 
England,  since,  even  were  a  judgment  obtained  against  the  King  in  France,  it 
is  certain  that  no  action  could  be  brought  against  him  on  the  judgment  in  Eng- 
land. An  English  Court  might,  however,  be  called  upon  indirectly  to  deter- 
mine  whether  a  foreign  Court  was  competent  to  entertain  proceedings  against 
the  property  of  a  foreign  sovereign.  If  a  case  such  as  that  of  The  Constitu- 
Hon,  1879,  4  P.  D.  39,  or  The  Parlement  Beige,  1880,  6  P.  D.  (C.  A.)  197,  were 
to  come  before  a  French  Court,  and  judgment  were  given  by  the  French  Court 
against  the  ship,  an  English  Court  might,  on  the  ship  coming  into  an  English 
port,  be  called  upon  to  determine  what,  if  any,  was  the  effect  in  England  of 
the  French  judgment.  If  such  a  case  should  require  decision,  our  Courts 
would,  it  is  submitted,  hold  that  the  French  Court  was  not  a  Court  of  compe- 
tent jurisdiction,  and  that  the  judgment  had  no  effect  in  England.  But  see 
Rule  140,  post, 

*  HaU,  s.  50. 

'  Ibid.,  and  see  pp.  212, 213,  axUe. 
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^^  laws.  Thus  he  is  exposed,  for  example,  to  actions  for  damages 
"  or  breach  of  contract."  ^  The  question  how  far  an  English 
Court  would  admit  the  competence  of  a  foreign  Court  to  entertain 
such  an  action  against  a  diplomatic  agent  accredited  to  the  sover- 
eign of  the  foreign  country  has  never,  it  is  believed,  called  for 
decision ;  but  it  is,  to  say  the  least,  probable  that  our  Courts, 
should  the  question  come  before  them,  would  hold  that  the  foreign 
Court  had  no  jurisdiction. « 

(ii)  In  Respect  of  Subject-Matter. 

Rule  78.^  —  The  Courts  of  a  foreign  country  have  no 
jurisdiction  — 

(1)  to  adjudicate  upon  the  title  or  the  right  to  the 
possession,  of  any  immovable  not  situate  in  such 
country,  or 
[(2)  (semble)  to  give  redress  for  any  injury  in  re- 
spect of  any  immovable  not  situate  in  such 
country  (?).] 

Comment 

As  to  clause  1.  —  "If  the  matter  in  controversy  is  land,  or 
"other  immovable  property,"  writes  Story,  "the  judgment  pro- 
"  nounced  in  the  forvm  rei  sitm  is  held  to  be  of  universal  obligar 
"  tion,  as  to  all  the  matters  of  right  and  title  which  it  professes  to 
decide  in  relation  thereto.  This  results  from  the  very  nature  of 
the  case  ;  for  no  other  Court  can  have  a  competent  jurisdiction 
to  inquire  into  or  settle  such  right  or  title.  By  the  general  con- 
"  sent  of  nations,  therefore,  in  cases  of  immovables,  the  judgment 
"  of  the  forum  rei  sites  is  held  absolutely  conclusive.  *  Immobilia 
"  ejus  jurisdictionis  esse  reputantur^  vbi  sita  sunt.^  On  the 
"  other  hand  a  judgment  in  any  foreign  country,  touching  such 
"  immovables,  will  be  held  of  no  obligation."  * 

The  undoubted  rule  in  short  is  that,  "  if  a  Court  pronounces  a 
"  judgment  affecting  land  out  of  its  jurisdiction,  the  Courts  of  the 
"  country  where  it  is  situated,  and  it  is  presumed  also  the  Courts 
"  of  any  other  country,  are  justified  in  refusing  to  be  bound  by  it, 
"  or  to  recognise  it ;  and  this  even  if  the  judgment  proceed  on  the 
"  lex  loci  rei  sitceJ^^  * 

1  Han,  8.  50.  *  See  Pigffott,  2nd  ed.,  p.  139 ;  Story,  s.  591. 

'  Story,  8.  591.  «  Piggott,  2nd  ed.»  p.  139. 
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This  rule  is  merely  an  application  of  the  more  general  principle 
that  no  Court  ought  to  give  a  judgment  the  enforcement  whereof 
lies  beyond  the  Court's  power,  and  especially  if  it  would  bring  the 
Court  into  conflict  with  the  admitted  authority  of  a  foreign  sov- 
ereign, or,  what  is  the  same  thing,  the  jurisdiction  of  a  foreign 
Court.^  English  Courts,  therefore,  do  not  admit  the  decision  of 
any  foreign  Court,  e.  ^.,  an  Irish  or  a  Scotch  Court,  to  determine 
a  person's  title,  under  a  will  or  otherwise,  to  English  immovables, 
in  which  term  must  be  included  leasehold  ^  no  less  than  freehold 
property. 

As  to  clause  2.  —  A  question  might  be  raised  how  far  a  foreign 
tribunal  would  be  held  by  English  Courts  competent  to  entertain 
an  action  for  injuries,  e.  ^.,  trespass,  in  respect  of  land  in  Eng- 
land. As  our  Courts  do  not  entertain  actions  for  trespass  to 
foreign  land,^  it  is  probable  that  they  would  deny  the  competence 
of  a  foreign  Court  to  give  damages  for  trespass  to  land  in  Eng- 
land, or  for  trespass  to  land  in  any  foreign  country  to  which  the 
Court  did  not  belong. 

ninstrations. 

1.  T,  by  his  will  duly  executed  in  1842,  devised  all  his  real 
and  personal  estate  to  A,  He  had  real  estate  in  Ireland  and  also 
in  England.  The  Irish  Courts,  it  was  held,  had  no  jurisdiction 
to  adjudicate  upon  the  validity  of  the  will  as  relates  to  the  real 
estate  in  England ;  and  a  decree  of  the  Irish  Court  of  Chancery 
in  1852,  after  verdict  upon  an  issue  devisavit  vel  noTi,  did  not 
determine  the  validity  or  invalidity  of  the  will,  so  far  as  it  related 
to  lands  in  England,  and  could  not  be  pleaded  in  bar  to  a  suit  in 
the  English  Court  of  Chancery.* 

2.  Ty  domiciled  in  Ireland,  leaves  a  will  devising  the  whole  of 
his  real  and  personal  estate  to  ^.  T  dies  possessed  of  lands  both 
in  Ireland  and  in  England.  The  Probate  Division  of  the  Irish 
High  Court  has  no  jurisdiction  to  grant  probate  or  make  a  decree 
under  20  &  21  Vict.  cap.  79,  ss.  65-67,  so  as  to  affect  the  rights 
of  persons  interested  in  the  land  in  England  (?). 

^  See  Intro.,  pp.  38-40,  ante, 

^  Compare  De  Fogassieras  t.  Duporty  1881, 11  L.  R.  Ir.  123. 
'  British  South  Africa  Co.  v.  Companhia  de  Mocambigue^  [1893]  A.  C.  002. 
See  Rule  39,  p.  214,  ante, 
«  Boyse  v.  Coldough^  1854, 1  K.  &  J.  124. 
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(B)    WHERE  JURISDICTION  DOES  EXIST. 

Rule  79.  —  Subject  to  Rules  77  and  78,  the  Courts  of 
a  foreign  country  have  jurisdiction  {L  e.y  are  Courts  of 
competent  jurisdiction)  — 

(1)  in  an  action  or  proceeding  ^  in  personam  ;  ^ 

(2)  in  an  action  or  proceeding  in  rem  ;  « 

(3)  in  matters  of  divorce,  or  having  reference  to  the 

validity  of  a  marriage  ;  * 

(4)  in  matters  of  administration  and  succession,^ 

to  the  extent,  and  subject  to  the  limitations,  hereinafter 
stated  in  the  Rules  having  reference  to  each  kind  of  juris- 
diction. 

1  «  Or  proceeding  "  is  added  to  coyer  any  proceeding  of  the  natore  of  an 
action. 

'  See  chap,  xii.,  Rules  80,  81,  /hw<. 
'  See  chap,  ziii.,  Rule  82,  post, 
^  See  chap,  ziy.,  Rules  83-85,  po9,U 
*  See  chap,  xy.,  Rules  86, 87,  potL 


AMERICAN  NOTES. 
CHAPTER  XI. 

GENERAL  RULES  AS  TO  JURISDICTION. 

See  American  Notes  vnder  chapters  !▼.,  y.,  and  zvi  A  judgment  of  a  Court 
in  one  State,  declaring  the  existence  of  a  lien  on  real  estate  in  another  State, 
will  not  be  enforced  in  the  latter  State.  Short  ▼.  Gtdway,  83  Kj.  501.  But  a 
suit  to  remove  a  dond  upon  title  may  be  brought  in  a  State  other  than  that  in 
which  the  land  lies,  since  the  decree  operates  upon  the  defendant  in  personam, 
Remer  y.  McKay,  54  Fed.  Rep.  432. 


CHAPTER  Xn. 

JURISDICTION  IN  ACTIONS  IN  PERSONAM} 

Rule  80.  —  In  an  action  in  personam  in  respect  of  any 
cause  of  action,  the  Courts  of  a  foreign  country  have 
jurisdiction  in  the  following  cases :  — 

Case  1.  —  Where  at  the  time  of  the  commencement 
of  the  action  the  defendant  was  resident  [or 
present  ?  ^]  in  such  country,  so  as  to  have  the 
benefit,  and  be  under  the  protection,  of  the 
laws  thereof.'* 

Case  2.  —  Where  the  defendant  is,  at  the  time  of  the 
judgment  in  the  action,  a  subject  of  the  sov- 
ereign of  such  country.* 

Case  3.  —  Where  the  party  objecting  to  the  jurisdic- 
tion of  the  Courts  of  such  country  has,  by  his 
own  conduct,  precluded  himself  from  objeclr 
ing  thereto  *  — 

(a)  by  appearing  as  plaintiff '  in  the  action,  or 

(b)  by  voluntarily  appearing  as  defendant  ^ 

in  such  action  without  protest,  or 

>  Story,  B8.  638-643,  646-^9 ;  WesUake,  3rd  ed.,  pp.  344-349 ;  Foote, 
2iid  ed.,  pp.  646-652 ;  Nelion,  pp.  362-366.  See  Intro.,  General  Principle 
No.  III.,  p.  38,  and  pp.  46-49,  ante. 

3  Carriek  y.  Hancock,  1895, 12  Times  L.  R.  69. 

*  Schibsby  t.  Wesimkolz,  1870.  L.  R.  6  Q.  B.  166, 161 ;  RousUhn  y.  RousO^ 
Ian,  1880, 14  Ch.  D.  361,  371.  Compare  Godard  y.  Gray,  1870,  L.  R.  6  Q.  B. 
139. 

«  Schibsby  y.  Weitenholz,  1870,  L.  R.  6  Q.  B.  166 ;  RwsiUan  y.  RousilUm,  188^ 
14  Ch.  D.  361 ;  Douglat  y.  Forrest,  1828, 4  Ring.  686. 

*  See  Nd$on,  pp.  361,  363 ;  WesOake,  3rd  ed.,  pp.  347-349  ;  Foote,  2nd  ed., 
pp.  647-^2. 

*  Sdubsby  y.  Westenholz,  1870,  L.  R.  6  Q.  B.  166, 161. 

.  f  Vomet  y.  Barreu,  1886^66  L.  J.  Q.  B.  39,  42 ;  MoUmy  y.  Gt66ofw,  1810, 2 
Camp.  602. 
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(c)  by  having  expressly  or  implicitly  con- 
tracted^ to  submit  to  the  jurisdiction 
of  such  Courts. 


Comment  and  ninstrations. 

General  Observations. 

First  The  authority  of  the  English  (Courts  to  entertain  pro- 
ceedings in  personam  against  a  defendant  has,  until  quite  modem 
times,  been  based  in  substance  solely  on  the  presence  in  England 
of  the  defendant  at  the  commencement  of  the  proceedings.'  No 
question,  therefore,  has  until  recently  arisen  as  to  how  far  the  ju- 
risdiction in  personam  of  our  tribunals  might  or  might  not  be 
affected  by  circumstances  other  than  the  defendant's  presence  in 

England,  as,  for  example,  by  hin  plnnn  nf  rriiden ilOhiii  il,'hj 

his  nationality  or  allegiance,  by  the  plfi^^  TThf^rt  ft  ^O'^'Bfi  ^*  q^^^^** 
aros^.  ui  by  Ihu  dufoudmit's  rnifflrff"'^*"  ^^  p^^r^^  ^^  'ei^^t.a 
These  matters  bemg  irrelevant  as  regarded  the  jurisdiction  exercis- 
able by  English  judges,  our  Courts  have  never  till  recently  been 
called  upon  to  form  for  their  own  use  a  general  theory  as  to  juris- 
diction. Hence,  when  they  have  been  compelled  to  consider  the 
effect  which  ought  to  be  given  to  foreign  judgments,  they  have 
shown  an  inclination  to  elude  the  necessity  for  formulating  any 
general  doctrine  as  to  the  principles  which  ought  to  regulate  the 
exercise  of  jurisdiction  by  foreign  Courts,^  and  have,  where  it  was 

1  Copin  V.  Adamson,  1876, 1  Ex.  D.  (C.  A.)  17 ;  Vallie  ▼.  Dumergue,  1849, 
4  Ex.  290 ;  18  L.  J.  (Ex.)  398  ;  Bank  of  Australasia  y.  Harding,  1850,  9  C.  B. 
661 ;  19  L.  J.  (C.  P.)  346  ;  Bank  of  Australasia  v.  Nias,  1861, 16  Q.  B.  717 ; 
Meeus  v.  ThuUussm,  1853,  8  Ex.  638  ;  22  L.  J.  (Ex.)  239 ;  KdsaU  v.  Marshall, 
1866, 1  C.  B.  N.  s.  241 ;  26  L.  J.  C.  P.  19. 

'  The  jnrisdiction  of  the  Saperior  Courts  of  Common  Law  and  of  Equity 
depended  suhstantially  upon  the  King's  writ  being  served  upon  the  defendant. 
A  writ  could  always  be  served  on  any  defendant  who  was  in  England  ;  and  if 
some  special  cases  be  set  aside  in  which  the  Court  of  Chancery  allowed  a  writ 
of  subpcena  out  of  England,  a  writ  could  not  be  served  on  any  defendant  who 
was  out  of  England.  Hence  the  presence  of  a  defendant  in  England  was  in 
effect  the  basis  of  the  jurisdiction  exercisable  by  our  Courts.  See,  as  to  Chan- 
cery procedure  generally,  1  Spence,  1st  ed.,  p.  367,  and,  as  to  service  of  a  writ 
of  subpcena  out  of  England,  2  Spence,  p.  7,  note  (a),  and  General  Orders 
of  May  8, 1846,  rule  32.  It  has  only  been  of  quite  recent  times  that  under 
statutory  authority  the  service  of  a  writ  of  summons  out  of  England  has  been 
allowed,  and  the  jurisdiction  of  the  English  Courts  in  actions  m  personam  been 
extended  to  defendants  who  are  out  of  England.     See  pp.  240-257,  anU. 

>  See  Westlake,  3rd  ed.,  344 ;  Story,  ss.  610,  531,  537--640, 546-549. 
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possible,  tried  to  determine  each  case  more  or  less  in  reference  to 
its  special  circumstances. 

Secondly.  In  the  vast  majority  of  the  reported  cases  which 
have  reference  to  the  jurisdiction  of  foreign  Courts,  the  matter 
calling  for  determination  has  been  how  far  a  judgment  given 
against  a  defendant  in  proceedings  abroad  can  be  enforced  against 
him  in  England  by  means  of  an  action.  The  question,  therefore, 
raised,  in  so  far  as  it  really  referred  to  the  competence  of  the  for- 
eign tribunal,  has  been  whether  it  was  or  was  not  the  '^  duty  "  ^ 
of  the  defendant  to  obey  the  judgment  of  the  foreign  Court,  or 
(what  is  the  same  thing)  the  command  of  the  sovereign  under 
whose  authority  the  Court  acted ;  and  the  answer  to  this  inquiry 
has  been  judicially  given  in  the  form  of  a  more  or  less  complete 
enumeration  of  the  cases  in  which  a  party  to  an  action  abroad 
is  bound  to  obey  the  judgment  of  the  foreign  Court,  or  the  com- 
mands of  the  foreign  sovereign.  It  will  be  observed  that  the 
judgments  or  judicial  dicta  on  this  subject  which  are  here  cited 
mainly  refer  to  the  case  of  a  defendant;  but  in  principle  they 
are  clearly  applicable  to  any  person  against  whom  a  Court  pro- 
nounces judgment  in  an  action  in  personam.  There  is,  however, 
little  need  to  particularise  the  various  circumstances,  such,  for  ex- 
ample, as  residence  or  allegiance,  which  might  conceivably  make 
it  the  duty  of  a  plaintiff  to  obey  the  judgment  of  the  foreign 
Court ;  for  by  the  mere  bringing  of  the  action  he  has  submitted 
himself  to  the  jurisdiction  of  the  Court,  and  in  fairness  to  the 
defendant,  if  for  no  other  reason,  is  bound  to  submit  to  the  judg- 
ment of  the  tribunal  to  which  he  has  himself  appealed. 

If  the  attitude  of  English  judges  with  regard  to  questions  of 
jurisdiction  be  borne  in  mind,  the  principles,  which  in  their  view 
ought,  as  regards  actions  in  personam^  to  determine  whether  the 
Courts  of  a  foreign  Country  are  in  a  given  case  Courts  of  compe- 
tent jurisdiction,  may  be  gathered  from  the  following  statements 
taken  from  well-known  judgments. 

The  true  principle  on  which  the  judgments  of  foreign  tribu- 
nals are  enforced  in  England  is  that  stated  by  Parke,  B.,  in 
"  Russell  V.  Smyth?  and  again  repeated  by  him  in  Williams  v. 
^^  Jones?  that  the  judgment  of  a  Court  of  competent  jurisdiction 
over  the  defendant  imposes  a  duty  or  obligation  on  the  defendant 
to  pay  the  sum  for  which  judgment  is  given,  which  the  Courts 
^  in  this  country  are  bound  to  enforce ;  and  consequently  that  any- 

1  See  Intro.,  p.  48,  ante, 

•  9  M.  &  W.  at  p.  819. 

•  13  M.  &  W.  at  p.  63a 
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"  thing  which  negatives  that  duty,  or  forms  a  Iftgal  eYnnaft  fnr  nnt 
"  performing  it,  is  a  defence  to  the  action."  ^ 

^^  We  think  some  things  are  quite  clear  on  principle.  If  the 
*^  defendants  had  been  at  the  time  of  the  judgment  subjects  of  the 
^^  country  whose  judgment  is  sought  to  be  enforced  against  them, 
^'  we  think  that  its  laws  would  have  bound  them.  Again,  if  the 
^^  defendants  had  been  at  the  time  when  the  suit  was  commenced 
'^  resident  in  the  country,  so  as  to  have  the  benefit  of  its  laws  pro- 
'^  tecting  them,  or,  as  it  is  sometimes  expressed,  owing  temporary 
^^  allegiance  to  that  country,  we  think  that  its  laws  would  have 
^'  bound  them.  .  .  ?  But  [each  of  these]  suppositions  is  negatived 
^^  in  the  present  case. 

^^  Again,  we  think  it  clear,  upon  principle,  that  if  a  person 
'^  selected,  as  plaintiif ,  the  tribunal  of  a  foreign  country  as  the  one 
^'  in  which  he  would  sue,  he  could  not  afterwards  say  that  the  judg- 
'^  ment  of  that  tribunal  was  not  binding  upon  him."  ^ 

This  doctrine  is  slightly  expanded  in  a  later  judgment  delivered 
by  Fry,  L.  J. 

^^  Then  arises  the  question  how  far  the  defendant  is  bound  by 
^'  [the  foreign  judgment],  and  the  law  upon  this  point,  I  think,  I 
"  may  conveniently  take  from  the  case  of  Schibsby  v.  Westenholz^^ 
^^  which  has  been  so  much  discussed  in  the  course  of  the  argument. 
'^  In  that  case  the  Court  considered  the  principles  on  which  foreign 
'*•  judgments  are  enforced  by  Courts  of  this  country,  and  they  said :  ^ 
^^  We  think,  for  the  reasons  there  given,  the  true  principle  on 
^^  which  the  judgments  of  foreign  tribunals  are  enforced  in  JSng- 
**  land  is  that  stated  by  Parke,  B.,  in  Mussell  v.  Smyth?  and  again 
"  repeated  by  him  in  Williams  v.  Jones^  that  the  judgment  of  a 
'^  Court  of  competent  jurisdiction  over  the  defendant  imposes  a 
*'''  duty  or  obligation  on  the  defendant  to  pay  the  sum  for  which 
^'  judgment  is  given,  which  the  Courts  in  this  country  are  bound 
^'  to  enforce ;  and  consequently  that  anything  which  negatives  that 

1  Schibsby  v.  Westenkolz,  1870,  L.  R.  6  Q.  B.  155, 159. 

'  The  words  omitted  contain  the  suggestion  that  the  presence  of  the  defend- 
ant in  a  foreign  country  at  the  time  when  the  obligation  in  respect  of  which  the 
action  is  brought  was  there  contracted  may  give  the  Courts  thereof  jurisdiction. 
But  see  Sirdar  Gwrdyal  Singh  v.  Rajah  of  FaridhoU,  [18d4]  A.  C.  670,  and 
Rule  81,  post, 

s  Schibsby  ▼.  Westerihoiz,  1870,  L.  R.  6  Q.  B.  155,  161,  per  BhMwn,  J. ; 
TurnbuU  v.  Walker,  1892,  5  R.  132. 

*  L.  R.  6  Q.  B.  165. 
»  Ibid.,  169. 

•  9  M.  &  W.  810,  819. 

T  13  M.  &  W.  628,  633. 
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"  duly,  or  forms  a  legal  excuse  for  not  performing  it,  is  a  defence 
^^to  the  action.'  What  are  the  circumstances  which  have  been 
^*  held  to  impose  upon  the  defendant  the  duty  of  obeying  the  deci- 
'^  sion  of  a  foreign  Court  ?  Having  regard  to  that  case,  and  to 
"  Copin  V.  Adamaon^  they  may,  I  think,  be  stated  thus.  The 
^^  Courts  of  this  country  consider  the  defendant  bound  where  he  is 
*'  a  subject  of  the  foreign  country  in  which  the  judgment  has  been 
^*  obtained ;  where  he  was  resident  in  the  foreign  country  when 
*'*'  the  action  began ;  where  the  defendant  in  the  character  of  plain- 
^^  tiff  has  selected  the  forum  in  which  he  is  afterwards  sued ;  where 
'^  he  has  voluntarily  appeared ;  where  he  has  contracted  to  sub- 
''mit  himself  to  the  forum  in  which  the  judgment  was  obtained, 
"and  possibly,  if  Becquet  v.  MacCarthy^  be  right,  where  the  de- 
"  fendant  has  real  estate  within  the  foreign  jurisdiction,  in  respect 
"of  which  the  cause  of  action  arose  whilst  he  was  within  that 
"  juriodiotion."  ^  - 

Particular  Cases. 

The  circumstances  under  which,  according  to  the  judgments  in 
Schibahy  v.  WesteTiholT^^  and  HousUlon  v.  Rousillon^  taken  to- 
gether with  the  judgment  of  the  Privy  Council  in  Sirdar  Gurdyal 
Singh  Y.  Rajah  of  Faridkote^  a  person  is  bound  to  obey  the 
judgment  of  a  foreign  Court,  correspond  with,  or  are  in  fact  re- 
stated in,  the  three  Cases  in  which,  under  Rule  80,  the  Courts  of 
a  foreign  country  have  jurisdiction. 

These  three  Cases  are  applications  of  two  principles  explained 
and  discussed  in  the  introduction  to  this  work.^  Cases  1  and  2 
are  clearly  covered  by  the  "  principle  of  effectiveness."  Case  3  is 
with  equal  clearness  covered  by  the  "  principle  of  submission." 

The  list  given  in  this  Rule  of 'the  cases  in  which  foreign  Courts 
are,  or  may  be.  Courts  of  competent  jurisdiction  is  not  necessarily 
exhaustive.  The  law  on  the  authority  to  be  ascribed  to  the  de- 
cisions of  foreign  tribunals  is  still  uncertain,  and  still  liable  to 
undergo  further  development  by  means  of  judicial  legislation.  It 
is  impossible,  therefore,  to  assert  with  confidence  that  the  jurisdic- 

1  L.  R.  9  Ex.  345. 

*  2  B.  &  Ad.  951.  Bat  whether  this  case  has  Teference  to  the  possession  of 
real  property  by  the  defendant  as  a  ground  of  jarisdiction  ? 

<  RausUhn  v.  RounOon,  1880, 14  Ch.  D.  351,  370,  371,  per  Fry,  J. 

*  1870,  L.  R.  6  Q.  B.  165.    See  pp.  371,  372,  ante. 
»  1880, 14  Ch.  D.  351. 

*  [1894]  A.  C.  670. 

^  Viz.:  Greneral  Principle  No.  III.,  Intro.,  p.  38,  ante,  and  General  Principle 
No.  IV.,  Intro.,  p.  42,  ante. 
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tion  of  foreign  Courts  is  in  the  opinion  of  English  judges  abso- 
lutely confined  to  the  Cases  enumerated  in  Rule  80. 

Case  1.  Residence.  —  The  residence  ^  of  a  defendant  in  a  conn* 
try  at  the  time  when  an  action  is  commenced  against  him  is  an 
admitted  ground  of  jurisdiction.  ^^  If  the  defendants  had  been," 
it  is  said  by  the  Court  in  Schihshy  v.  Westenholzy  '^  at  the  time 
*'  when  the  suit  was  commenced  resident  in  the  country,  so  as  to 
'^  have  the  benefit  of  its  laws  protecting  them,  or,  as  it  is  some- 
^^  times  expressed,  owing  temporary  allegiance  to  that  country,  we 
^^  think  that  its  laws  would  have  bound  them."  ^ 

As  the  presenjce  of  a  defendant  in  England  at  the  time  of  the 
service  of  the  writ  was  the  sole  foundation  of  the  jurisdiction  of 
the  English  Courts,  they  could  hardly  decline  to  hold  that  the 
residence  of  a  defendant  in  a  foreign  country  gave  jurisdiction  to 
the  Courts  thereof. 

Two  questions  may,  however,  be  raised  on  this  point. 

First  Question.  —  Is  residence^  in  the  strict  sense  of  the  term, 
necessary,  or  will  the  mere  presence  of  the  defendant  in  the  for- 
eign coimtry,  e.  gr.,  France,  be  enough  to  give  the  French  Courts 
jurisdiction?  The  answer  (probably)  is  that  his  presence  is 
enough,  or  in  other  words,  that  residence  means  for  the  present 
purpose  nothing  more  than  such  presence  of  the  defendant  as 
makes  it  possible  to  serve  him  with  a  writ,  or  other  process  by 
which  the  action  is  commenced.^ 

Second  Question,  —  Is  the  domicil  of  the  defendant,  as  con- 
trasted with  and  in  the  absence  of  residence,  sufiicient  to  give  a 
foreign  Court  jurisdiction  ?  This  question  must  (it  is  submitted) 
be  answered  in  the  negative.^ 

1.  X  is  an  Englishman  living  in  France  at  the  time  when  an 
action  is  commenced  there  against  him.  The  French  Courts  have 
jurisdiction  over  XJ^ 

2.  X  is  an  English  traveller,  staying  at  a  hotel  in  Massachu- 
setts.    He  is  there  served  with  a  writ,  requiring  him  to  appear  as 

1  See  Rule  80,  Case  1,  p.  369,  ante. 

s  Schihshy  y.  WestmhoU,  1870,  L.  R.  6  Q.  B.  155, 1%1,  per  Curiam.  See  PiggUt, 
pp.  130, 131. 

«  Carrick  v.  Hancocky  1895, 12  Times  L.  R.  59. 

*  See,  however,  the  contrary  opinion  maintained  by  Nelson,  p.  361,  and  note 
that  English  Courts  do  now,  though  this  is  a  novelty,  claim  for  themselves  in 
some  instances  jurisdiction  over  a  defendant  in  an  action  m  personam  simply  on 
the  ground  of  his  domicil  or  ordinary  residence  in  England.  See  Intia, 
pp.  40-42,  46,  49-52,  ante,  and  R.  S.  C.  Ord.  XI.  r.  1  (g). 

^  Schihshy  v.  Westenholz,  1870,  L.  R.  6  Q.  B.  155.  As  to  how  far  want  of 
notice  may  be  an  answer  to  an  action  on  a  judgment,  see  Rule  92,  post 
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defendant  in  an  action  brought  against  him  in  a  Massachusetts 
Court.     Semble,  the  Massachusetts  Court  has  jurisdiction.^ 

8.  X  is  a  British  subject  residing  in  England,  but  domiciled 
in  France.  An  action  is  brought  against  him  in  Paris.  He  is 
served  with  process  or  notice  of  process  in  England.  Semble,  the 
French  Court  has  no  jurisdiction. 

Case  2.  Allegiance.  — "  The  Courts  of  this  country  consider 
'^  the  defendant  bound  where  he  is  a  subject  ^  of  the  foreign  coun- 
^*  try  in  which  the  judgment  [against  him]  has  been  obtained."  ^ 
Allegiance,  that  is  to  say,  is,  independent  of  residence,  a  ground 
of  jurisdiction.  The  reason  of  this  is  that  a  subject  is  bound  to 
obey  the  conunands  of  his  sovereign,  and,  therefore,  the  judgments 
of  his  sovereign's  Courts.  The  allegiance  must,  it  would  seem, 
exist  at  the  time  not  when  the  action  is  commenced,  but  when  the 
judgment  is  given.^  And  a  nice  question  of  jurisdiction  might 
arise,  supposing  a  defendant  to  have  changed  his  allegiance  after 
the  commencement  of  an  action  against  him. 

The  doctrine,  however,  that  allegiance  is  sufficient  to  give  juris- 
diction, though  supported  by  judicial  dicta,  cannot  be  established 
by  any  reported  decision.  In  Douglas  v.  Forrest^  which  goes 
near  to  a  decision  on  this  point,  the  Court  dwell  on  the  fact  of  the 
defendant  having  at  the  time  of  the  judgment  possessed  property 
in  Scotland. 

1.  X  is  a  French  citizen  residing  and  domiciled  in  England. 
An  action  is  brought  against  X  in  France.  X,  whilst  residing 
in  England,  has  actual  notice  of  the  action.  Judgment  is,  in  hb 
absence,  pronounced  against  X  in  France.  The  French  Court 
(semble)  has  jurisdiction.® 

2.  X  is  a  French  citizen  residing  and  domiciled  in  England. 
An  action  is  brought  against  X  in  France,  and  judgment  is  pro- 
nounced against  X  in  the  French  Court.  X  has  not  been  served 
with  any  process,  and  has  not  any  actual  notice  of  the  action,  but 
steps  are  taken  in  France  which  under  French  law  are  equivalent 

»  See  Carrick  v.  Hancock,  18»5,  12  Times  L.  R.  69. 

*  See  Rale  80,  Case  2,  p.  369,  ante. 

<  RomUlon  v.  RawiUan,  1880, 14  Ch.  D.  351,  371,  judgment  el  Fry,  J.  See 
Douglas  y.  Forrestj  1828,  4  Bing.  686. 

*  Compare  SchUuby  v.  Westenhok,  1870,  L.  R.  6  Q.  B.  166, 161 ;  RousiOon  v. 
RouiiUony  1880, 14  Ch.  D.  351,  371 ;  Meek  v.  Wendt,  1888,  21  Q.  B.  D.  126, 
130. 

*  1828,  4  Bing.  686. 

*  Compare  Schibsbtf  y.  Westenhok,  1870,  L.  R.  6  Q.  B.  165, 161,  and  Copm 
y.  Adanuon,  1876, 1  Ex.  D.  (C.  A.)  17  ;  1874,  L.  R.  9  Ex.  346. 
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to  service  of  process.     The  French  Court  has  (semble)  jurisdic- 
tion.^ 

Case  3.  Svbmission.  —  This  Case  rests  on  the  simple  and 
universally  admitted  principle  that  a  litigant  who  has  voluntarily 
submitted  ^  himself  to  the  jurisdiction  of  a  Court  cannot  after- 
wards dispute  its  jurisdiction.^  The  submission  may  take  place  in 
different  ways,  and  may  be  made  either  by  the  party  who  is  plain- 
tiff or  by  the  party  who  is  defendant  before  the  foreign  Court. 

(a)  Plaintiff.  — "  We  think  it  clear,  upon  principle,  that  if 
^  a  person  selected,  as  plaintiff,  the  tribunal  of  a  foreign  country 
^'  as  the  one  in  which  he  would  sue,  he  could  not  afterwards  say 
^'  that  the  judgment  of  that  tribunal  was  not  binding  upon  him."  ^ 

(b)  Defendant.  —  A  person  who  voluntarily  appears  as  de- 
fendant in  an  action  takes  his  chances  of  success,  and  submits  him- 
self to  the  judgment  of  the  Court,  so  that  he  cannot  afterwards 
dispute  its  jurisdiction.^ 

A  defendant  who  appears  only  to  protest  against  the  jurisdic- 
tion of  a  Court  manifestly  does  not  submit  himself  to  it.^  When 
he  does  appear  without  protest,  he  certainly  does  prima  facie 
submit  himself  to  the  Court's  jurisdiction. 

A  question,  however,  may  even  then  arise  whether  the  appear- 
ance is  voluntary,  and  in  this  matter  the  following  distinction 
.must  be  noted  :  — 

If  a  defendant  appears  merely  to  protect  his  property  from  the 
risk  of  seizure,  the  appearance  is  *^  voluntary,"  ^  and  the  defend- 
ant submits  to  the  Court's  jurisdiction  ;  to  hold  otherwise  would 
render  ihe  effect  of  appearance  nugatory,  for  in  any  action  a  de- 
fendant who  has  or  may  have  property  in  the  country  where  the 
action  is  brought,  has  reason  to  fear  that  the  result  of  the  action, 
if  adverse,  will  be  the  seizure  of  his  property  by  execution  or 
otherwise.  If,  on  the  other  hand,  the  defendant  appears  merely 
to  protect  property  which  has  already  been  seized  by  the  foreign 
Court,  the  appearance  is  not  voluntary,  and  does  not  confer  juris- 
diction upon  the  Court.^ 

1  See  Douglas  v.  ForresU  1828,  4  Bing.  686  ;  Copin  ▼.  Adamswij  1875, 1  Ex. 
D.  (C.  A.)  17  ;  and  contrast  Buchanan  v.  Rucker,  1808, 1  Camp.  63. 

*  See  Rule  80,  Case  3,  p.  369,  ante. 
'  See  Intro.,  p.  42,  ante, 

^  Schibsby  v.  Westenholz,  1870,  L.  R.  6  Q.  B.  165,  161.  See  WesOake,  3rd 
ed.,  pp.  347,  348. 

*  See  Vainet  v.  BarreU,  1885,  55  L.  J.  Q.  B.  (C.  A.)  39. 

«  MigheU  v.  Sultan  ofJohare,  [1894]  1  Q.  B.  (C.  A.)  1^ 
T  Vainet  ▼.  Barrett,  1885,  55  L.  J.  Q.  B.  (C.  A.)  39. 

*  Ibid.^  p.  41,  judgment  of  Esher^  M.  R. 
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(c)  Contract  to  submit.  —  The  parties  to  a  contract  may  make 
it  one  of  the  express  ^  or  implied  ^  terms  of  the  contract  that  they 
will  submit  in  respect  of  any  alleged  breach  thereof,  or  any  mat- 
ter having  relation  thereto,  to  the  jurisdiction  of  a  foreign  Courts 
and  a  person  who  has  thus  contracted  is  clearly  boimd  by  his  own 
submission.^  All  that  need  be  further  noted  is,  that  under  this 
head  may  be  brought  cases  in  which,  from  the  nature  of  the  con- 
tract (e.  g.^  possibly  an  agreement  with  regard  to  foreign  land  ^  ), 
it  may  be  presumed  that  the  patties  intended  to  submit  to  the 
jurisdiction  of  partictdar  Courts,  viz.,  the  Courts  of  the  country 
where  the  land  is  situate. 

1.  Ay  an  Englishman  residing  in  England,  brings  an  action 
against  JTin  France  for  the  breach  of  a  contract  made  and  broken 
in  England.  The  French  Court  gives  judgment  in  ^'s  favour. 
The  French  Court  has  jurisdiction  over  A.^ 

2.  A  brings  an  action  in  a  French  Court  against  ^,  an  Eng- 
lishman domiciled  in  England.  Notice  is  served  upon  ^  in  Eng- 
land. JT  appears  in  France  and  defends  the  action.  There  has 
been  no  property  of  JT's  at  any  time  in  the  hands  of  the  Court, 
but  JT  is  from  his  business  transactions  often  in  a  position  in 
which  a  judgment  of  the  French  Court  could  be  executed  against 
him.  The  French  Court  has  jurisdiction  over  ^  on  account  of 
his  voluntary  appearance.® 

8.  X^  is  an  Englishman  resident  and  domiciled  in  England. 
An  action  is  brought  against  him  in  France  on  a  contract  made, 
and  alleged  to  have  been  broken,  by  him  in  England.     JT  has 

1  Copm  y.  Adamsan,  1875, 1  Ex.  D.  (C.  A.)  17  ;  Law  y.  GarrOt,  1878,  8  Ch. 
D.  (C.  A.)  26. 

*  Bank  of  Australasia  y.  Harding,  1850,  9  C.  B.  661 ;  19  L.  J.  C.  P.  345  ; 
Bank  of  Australasia  v.  Nias,  1851,  20  L.  J.  Q.  B.  284  ;  16  Q.  B.  717  ;  Vallee 
y.  Dwnergue,  1849,  4  Ex.  290  ;  18  L.  J.  Ex.  398. 

•  Nelson,  p.  36a    See  Law  y.  Garrett,  1878,  8  Ch.  D.  (C.  A.)  26. 

*  Bat  compare  Agnew  y.  Usher,  1884,  14  Q.  B.  D.  78,  and  British  Wagon 
Co.  y.  Gray,  [1896]  1  Q.  B.  (C.  A.)  35,  decided  with  reference  to  Ord.  XI. 
r.  1  (e). 

«  See  Schibsby  v.  Westenholz,  1870,  L.  R.  6  Q.  B.  155, 161 ;  Novdli  y.  Rossi, 
1831,  2  B.  &  Ad.  757. 

The  qnestion  as  to  jurisdiction  might  arise  as  against  the  phdntiff  in  the  for- 
eign action  in  one  of,  at  least,  two  ways,  viz.,  (1)  on  the  plea  of  res  judicata, 
if  the  plaintiff  shoald  sue  for  the  same  cause  of  action  in  England ;  and  (2)  on 
a  plea  of  the  party  who  was  plaintiff  abroad,  if  he  shoald  be  sued  on  the  judg- 
ment as  defendant  in  England,  e,  g.,  for  costs. 

•  Voinet  y.  Barrett.  1885,  55  L.  J.  Q.  B.  (C.  A.)  39.  See  Dujlos  y.  Burling- 
ham,  1880,  34  L.  T.  688  ;  Z>0  Cosse  Brissac  y.  Rathbone,  1861,  6  H.  &  N.  301  ; 
30  L.  J.  (Ex.)  238  ;  Mahny  y.  Gibbons,  1810,  2  Camp.  502. 
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property  in  France,  which  is  seized  by  the  Conrt.  X^  after  the 
seizure  of  the  property,  appears  and  defends  the  action  with  a 
view  to  saving  his  property.  Semble,  JT's  appearance  to  the  action 
does  not  give  the  French  Court  jurisdiction.^ 

4.  X^  an  Englishman,  enters  into  a  contract  with  A  to  trade  in 
co-partnership  in  Russia.  X  resides  in  England.  It  is  a  term  of 
the  contract  that  all  disputes,  no  matter  how  or  where  they  arise, 
shall  be  referred  to  a  Russian  Court.  Disputes  arise  concerning 
the  terms  of  the  partnership.  A  brings  an  action  s^inst  X^  in  a 
Russian  Court,  for  alleged  breach  of  the  contract.  The  Russian 
Court  has  jurisdiction.^ 

5.  X  is  an  Englishman,  resident  and  domiciled  in  England,  and 
not  a  native  or  citizen  of  France.  He  holds  shares  in  a  French 
company.  X  thereby  becomes,  under  the  law  of  France,  subject 
to  all  the  conditions  contained  in  the  statutes  of  the  company. 
Under  these  statutes  every  shareholder  is  compelled  to  elect  a 
domicil  in  France,  and,  as  to  all  disputes  which  may  arise  during 
the  liquidation  of  the  company,  is  subject  to  a  French  tribunaL 
The  company  goes  into  liquidation,  and  A  brings  an  action  in 
France  against  X  for  the  amount  not  paid  np  on  ^'s  shares. 
Notice  is  duly  served  on  X^  at  his  elected  domicil,  though  Xhas 
no  knowledge  of  the  statutes  of  the  company  or  their  provisions.  A 
recovers  judgment  against  X,    The  French  Court  has  jurisdiction.' 

6.  X^  an  Englishman  residing  in  England,  is  a  member  of  an 
Australian  company.  A  colonial  Act  enables  the  chairman  of  the 
company  to  sue  and  be  sued  for  the  company,  and  provides  that 
he  is  to  be  taken  as  agent  for  the  members  of  the  company.  An 
action  is  brought,  and  judgment  recovered,  in  Australia,  against 
the  chairman  by  A  ;  L  6.,  in  effect,  an  action  is  brought,  and 
judgment  recovered,  against  X;  he  has  no  notice  of  the  pro- 
ceedings against  the  chairman.  The  Australian  Coiirt  has  juris- 
diction  against  X.^ 

^  See  Voinet  v.  BarreU,  1885,  55  L.  J.  Q.  B.  39,  41,  judgment  of  Esher^ 
M.  R.,  and  p.  42,  judgment  of  Botoen^  L.  J.    But  see  PiggoUy  p.  161. 

'  See  Law  \r.  Garrett,  1878, 8  Ch.  D.  (C.  A.)  26.  This  case  does  not  directly 
raise  the  question  of  jurisdiction,  but  implies  that  the  agreement  gave  juris- 
diction to  the  Russian  Court. 

*  Copin  Y.  Adamsonj  1875, 1  Ex.  D.  (C.  A.)  17.  Compare  the  fuller  report 
of  the  proceedings  in  the  Court  below,  1874,  L.  R.  9  £x.  345.  See  also^ 
Vallee  v.  Dumergue,  1849,  4  Ex.  290 ;  18  L.  J.  Ex.  398. 

*  Bank  of  Australasia  v.  Harding,  1850,  9  C.  B.  661 ;  19  L.  J.  C.  P.  345. 
See,  also.  Bank  of  Australasia  v.  Nias,  1851, 16  Q.  B.  717  ;  20  L.  J.  (Q.  B.) 
284.  The  result  is  that  an  action  can  be  maintained  in  England  against  X,  on 
the  Australian  judgment,  g^ven  nominally  against  the  chairman.  See  Effect 
of  Foreign  Judgments,  chap.  xri. 
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7.  X.  an  Englishman  resident  and  domiciled  in  England,  is 
the  tenant  of  land  in  France,  ^is  sued  in  a  French  Court  by 
his  landlord,  A^  for  rent  due  from  X.  Constructive  notice  is 
given  to  JT  in  accordance  with  the  provisions  of  French  law,  but 
he  has  no  other  notice  of  the  proceedings  and  does  not  appear  to 
defend  the  action.  Whether  the  French  Court  may  possibly  have 
jurisdiction  ?  ^ 

EuLE  81.^  —  In  an  action  in  personam  the  Courts  of 
a   foreign    countiy   probably  do   not  acquire   jurisdiction 

either  — 

(1)  from  the  mere  possession  by  the  defendant  at 

the  commencement  of  the  action  of  property 
locally  situate  in  that  country,  or 

(2)  from  the   presence   of    the   defendant   in   such 

country  at  the  time  when  the  obligation  in 
respect  of  which  the  action  is  brought  was 
incurred  in  that  country. 

Conmieiit  and  Ulnstrations. 

Clause  1.  "  Whilst  we  think,"  it  is  laid  down  by  the  Court  of 
Queen's  Bench,  '^  that  there  may  be  other  grounds  for  holding  a 
*'  person  bound  by  the  judgment  of  the  tribunal  of  a  foreign  coun- 
"  try  than  those  enumerated  in  Douglas  v.  Forrest?  we  doubt  very 
*^  much  whether  the  possession  of  property,  locally  situated  in  that 
^^  country  and  protected  by  its  laws,  does  afford  such  a  ground. 
*^  It  should  rather  seem  that,  whilst  every  tribunal  may  very  prop- 
"  erly  execute  process  against  the  property  within  its  jurisdiction, 
**  the  existence  of  such  property,  which  may  be  very  small,  af- 
^^  fords  no  sufficient  ground  for  imposing  on  the  foreign  owner 
^^  of  that  property  a  duty  or  obligation  to  fulfil  the  judgment. 
*^  But  it  is  unnecessary  to  decide  this,  as  the  defendants  had  in 
"  this  case  no  property  in  France."  * 

This  statement,  though  not  quite  decisive,  appears  to  negative 

>  See  p.  373,  ante, 

^  As  to  clause  1,  see  Schibsby  ▼.  Westenholz,  1870,  L.  R.  6  Q.  B.  155  ;  as  to 
elaase  2,  Sirdar  Gurdyal  Singh  y.  Rajah  of  Faridkote,  [1894]  A.  C.  670,  685, 
686,  jadgment  of  P.  C,  with  which  contrast  Becquet  v.  MacCarthy,  1831,  2  B. 
&  Ad.  951,  and  jndgment  in  Schibsby  ▼.  WestenhoU,  L.  R.  6  Q.  B.  155, 161. 

'  4  Bing.  703,  and  Rule  80,  p.  369,  ante, 

«  Schibsby  v.  Westenhok,  1870,  L.  R.  6  Q.  B.  155,  163,  per  Curiam.  See 
also,  Vainet  v.  BarreU,  1885,  55  L.  J.  Q.  B.  39. 
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the  claim  made  by  the  Courts  of  some  foreign  countries,  and 
especially  of  Scotland,^  to  ground  jurisdiction  in  an  action  in 
personam  on  the  mere  fact  of  the  possession  by  the  defendant 
of  property  lying  within  the  limits  of  the  country  to  which  the 
Courts  belong.^ 

1.  ^is  domiciled  and  resident  in  England.  He  possesses  goods 
in  a  house  in  Edinburgh.  A  brings  an  action  against  JT  in  the 
Court  of  Session  for  breach  of  contract  in  England.  JT's  goods 
in  Edinburgh  are  arrested  to  found  jurisdiction  (^ad  fundandam 
juriadictionem).     The  Court  has  no  jurisdiction.® 

2.  ^  is  a  fruit  merchant  at  Edinburgh.  He  brings  an  action 
in  the  Court  of  Session  against  the  L.  &  N.  W.  Ry.  Co.  for  dam- 
age to  fruit  of  ^'s,  arising  from  the  negligence  of  the  defendants 
in  the  carriage  thereof.  The  act  of  negligence  takes  place  in 
England,  A  arrests  movable  property  of  the  defendant's  in  Scot- 
land.    The  Court  has  no  jurisdiction.^ 

3.  Aj  an  Englishman,  resident  in  London,  has  a  claim  against 
JT  &  Co.j  an  English  company  resident  in  London,  in  respect 
of  a  life  policy  granted  to  iV".  X  &  Co.  have  money  in  a  bank  in 
Scotland.  A  arrests  the  money  due  by  the  bank  to  JT  d^  Co.^ 
and  brings  an  action  in  the  Court  of  Session  against  JT  &  Co.  on 
the  policy.     The  Court  has  no  jurisdiction.^ 

Clause  2.  A  dictum  of  Blackburn,  J.,  has  suggested  that 
imder  the  circumstances  stated  in  clause  2,  the  judgment  of  a  for- 
eign Court  would  bind  the  defendant,  i,  e.,  the  Court  would  be  a 
Court  of  competent  jurisdiction. 

1  See  PiggoUf  pp.  239,  240  ;  L.  Sf  N.  W.  Ry.  Co.  v.  Lindsay,  1868,  3  Macq. 
99  ;  Douglas  v.  Jones,  1831,  9  Sh.  &  D.  856  ;  1  Mackay,  Prac.  of  Court  of 
Session,  pp.  171-177. 

2  See,  however,  p.  377,  ante,  as  to  the  possibility  of  a  contract  with  reference 
to  land  in  a  foreign  country  implying  submission  to  the  jurisdiction  of  the 
Courts  of  such  country. 

*  /.  c,  the  Scotch  Court  is  not  a  "Court  of  competent  jurisdiction  "  in  the 
opinion  of  English  judges.  L.  jr  N.  W.  Ry.  Co.  v.  Lindsay,  1868,  3  Macq. 
99.  See  as  to  the  ambiguity  of  the  expression  "  Court  of  competent  juris- 
diction," pp.  361-363,  ante. 

*  See  Z.  §•  N.  W.  Ry.  Co.  ▼.  Lindsay,  1858,  3  Macq.  99.  The  Court  has 
jurisdiction  according  to  Scotch  law. 

*  See  for  the  facts,  Parken  v.  Royal  Exchange  Co.  (8  Sec.  ser.  366),  cited  3 
Macq.  109.  In  this  case  the  Court  of  Session  had  jurisdiction  according  to 
Scotch  law  but,  semble,  was  not  a  "  Court  of  competent  jurisdiction  "  in  the 
sense  in  which  the  words  are  here  used,  t.  e.,  according  to  English  law.  Some 
doubt  exists  whether,  even  according  to  Scotch  law,  jurisdiction  arising  from 
arrestment  goes  beyond  the  right  to  deal  with  the  property  arrested.  See  L. 
ic  N.  W.  Ry.  Co.  V.  Lindsay,  1868,  3  Macq.  106,  107,  opinion  of  Cranwortk, 
L.  C,  and  Mackay,  Manual  of  Practice,  p.  59. 
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The  Privy  Conncil,  however,  have  distinctly  held  that  these 
circumstances  are  not  sufficient  to  give  jurisdiction,  and  have  thus 
stated  and  commented  upon  Blackburn's  doctrine :  — 

^^The  words  of  Blackburn,  J.'s  judgment,  in  Schibsby  v. 
"  Westenholzi^  .  •  .  are  these :  — 

^^  *'  If,  at  the  time  when  the  obligation  was  contracted,  the  de- 
*^  f endants  were  within  the  foreign  country,  but  left  it  before  the 
'^  suit  was  instituted,  we  should  be  inclined  to  think  the  laws  of 
^*  that  country  bound  them  ;  though,  before  finally  deciding  this, 
^*  we  should  like  to  hear  the  question  argued.' 

^'  Upon  this  sentence  it  is  to  be  observed,  that  beyond  doubt  in 
^'  such  a  case  the  laws  of  the  country  in  which  an  obligation  was 
*^  contracted  might  bind  the  parties,  so  far  as  the  interpretation 
^^  and  effect  of  the  obligation  was  concerned,  in  whatever  forum 
^^the  remedy  might  be  sought.  The  learned  judge  had  hot  to 
^^  consider  whether  it  was  a  legitimate  consequence  from  this,  that 
^^  they  would  be  bound  to  submit,  on  the  footing  of  contract  or 
^*  otherwise,  to  any  assumption  of  jurisdiction  over  them  in  respect 
*^  of  such  a  contract,  by  the  tribunals  of  the  country  in  which  the 
^^  contract  was  made,  at  any  subsequent  time,  although  they  might 
^  be  foreigners  resident  abroad.  That  question  was  not  argued, 
^^  and  did  not  arise,  in  the  case  then  before  the  Court ;  and,  if  this 
^^  was  what  Blackburn,  J.,  meant,  their  Lordships  could  not  regard 
^^  any  mere  inclination  of  opinion,  on  a  question  of  such  large  and 
^  general  importance,  on  which  the  judges  themselves  would  have 
^^  desired  to  hear  argument  if  it  had  required  decision,  as  entitled 
^*  to  the  same  weight  which  might  be  due  to  a  considered  judg- 
^^ment  of  the  same  authority.  Upon  the  question  itself,  which 
"  was  determined  in  Schibsby  v.  Westenhoh^^  Blackburn,  J.,  had 
^'  at  the  trial  formed  a  different  opinion  from  that  at  which  he 
*'*'  ultimately  arrived ;  and  their  Lordships  do  not  doubt  that,  if 
^'  he  had  heard  argument  upon  the  question,  whether  an  obliga- 
^^  tion  to  accept  the  forum  loci  contractus,  as  having,  by  reason  of 
^^the  contract,  a  conventional  jurisdiction  against,  the  parties  in  a 
^'  suit  founded  upon  that  contract  for  all  future  time,  wherever  they 
^'  might  be  domiciled  or  resident,  was  generally  to  be  implied,  he 
^^  would  have  come  (as  their  Lordships  do)  to  the  conclusion,  that 
^^such  obligation,  unless  expressed,  could  not  be  implied."^ 

It  may,  therefore,  be  concluded,  at  any  rate  with  great  proba- 

1  L.  R.  6  Q.  B.  161. 

*  Ibid, 

•  Sirdar  Gurdyal  Singh  ▼.  Rajah  of  Faridkote,  [1894]  A.  C.  670,  686,  686, 
judgment  of  R  C. 
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bility,  that,  as  stated  in  clause  2,  the  mere  presence  of  a  defendant 
in  a  country  at  a  time  when  an  obligation  is  incurred  does  not  of 
itself  give  the  Courts  jurisdiction  over  him  in  respect  of  such 
obligation. ' 

1.  JT,  a  British  subject  domiciled  in  England,  holds  an  official 
position  and  resides  in  Italy.  X^  whilst  residing  there,  is  guilty 
of  a  fraud,  but,  before  proceedings  are  commenced  against  him  in 
respect  thereof,  returns  to  and  takes  up  his  permanent  residence 
in  England.  An  action,  of  which  he  has  notice  in  England,  is 
brought  against  him  in  respect  of  the  fraud  in  an  Italian  Court, 
and  judgment  for  <£1,000  is  recovered.  The  Italian  Court  has  no 
jurisdiction.^ 

2.  X,  a  Swiss  subject,  when  in  Paris,  enters  into  a  contract 
with  A  that  he  will  not  carry  on  a  certain  trade  in  England  or 
elsewhere.  When  X  is  residing  in  England  he  carries  on  the 
trade  there  in  breach  of  his  contract.  A  brings  an  action  against 
JTin  a  French  Court.     The  French  Court  has  no  jurisdiction.^ 

^  Suggested  by  Sirdar  Gurdycd  Singh  v.  Rajah  of  Faridkote,  [1894]  A.  C. 
670. 
s  RousiUon  v.  RausUUm,  1880,  U  Ch.  D.  351, 37L 


AMERICAN  NOTES. 
CHAPTER  Xn. 

JURISDICTION  IN  ACTIONS  IN  PERSONAM. 

See,  generally,  as  to  janBdiction  in  actions  in  personam,  American  Notes 
under  chaps,  iv.,  \r.,  xiy.,  and  zvi.  A  judgment  in  personam^  for  the  recovery  of 
a  debt  or  demand,  is  generally  regarded  as  invalid  for  want  of  jurisdiction, 
unless  the  defendant  either  voluntarily  appeared,  or  he,  or  some  one  author- 
ised by  him,  was  personally  cited  to  appear.  Pennoyer  v.  Neff,  d5  U.  S.  714  ; 
Hart  V.  Sansom,  110  U.  S.  151 ;  Johnson  v.  Powers,  139  U.  S.  156  ;  Renier  v. 
Hurlbut,  81  Wis.  24  ;  50  N.  W.  783.  This  rule  applies  to  a  personal  judgment 
against  a  foreign  corporation.  Sl  Clair  v.  Cox,  106  U.  S.  350.  A  person 
may,  by  invoking  or  submitting  to  the  jurisdiction  of  a  foreign  Court,  preclude 
himself  from  afterward  denying  its  jurisdiction.  Matter  of  Waite,  99  N.  Y. 
433,439. 

In  Shepard  v.  Wright,  59  How.  Pr.  512,  it  was  said,  obiter,  that  a  personal 
judgment  rendered  in  Canada  against  a  resident  of  New  York  would  not, 
though  the  defendant  was  a  **  citizen  "  of  Canada,  be  enforced  against  him  in 
New  York  unless  he  was  served  with  process  in  Canada  or  voluntarily  ap- 
peared in  the  action. 


CHAPTER  Xm. 

JURISDICTION  IN  ACTIONS  IN  REM} 

Rule  82.^  —  In  an  action  or  proceeding  in  rem  the 
Courts  of  a  foreign  country  have  jurisdiction  to  determine 
the  title  to  any  immovable  or  movable  within  such  country. 

Comment 

The  foundation  of  jurisdiction  in  an  ^^  action  m  rem  '*  —  using 
these  words  in  their  very  widest  sense  —  is  the  power  to  deal  with 
or  dispose  of  the  property,  the  title  to  which,  or  the  possession 
whereof,  is  in  question.  If  the  sovereign  of  a  country  has  in  fact 
the  power  to  transfer  the  ownership  or  possession  of  property,  the 
judgment  of  his  Courts  in  r^ard  to  such  property  is  decisive  in 
regard  to  the  right  to  such  property.^ 

"  If  the  matter  in  controversy  is  land,"  writes  Story,  "  or  other 
"  immovable  property,  the  judgment  pronounced  in  ihQ  forum  rei 
''  sitcB  is  held  to  be  of  universal  obligation,  as  to  all  the  matters  of 
^^  right  and  title  which  it  professes  to  decide  in  relation  thereto. 
^^  This  results  from  the  very  nature  of  the  case ;  for  no  other 
''  Court  can  have  a  competent  jurisdiction  to  inquire  into  or  settle 
''  such  right  or  title.  By  the  general  consent  of  nations,  therefore, 
^'  in  cases  of  immovables,  the  judgment  of  the  /brum  rei  sitce  is 
"  held  absolutely  conclusive."  * 

"  The  same  principle,"  writes  Story,  "  is  applied  to  all  .  .  . 
*^  cases  of  proceedings  in  rem^  against  movable  property,  within 
^^  the  jurisdiction  of  the  Court  pronouncing  the  judgment.  What- 
"  ever  the  Court  settles  as  to  the  right  or  title,  or  whatever  dis- 
^'  position  it  makes  of  the  property  by  sale,  revendication,  transfer, 

^  As  to  the  distiiiction  between  an  action  in  personam  and  an  action  in  rem, 
see  CMtrique  v.  Imrie,  1870,  L.  R.  4  H.  L.  414,  429,  opinion  of  Blackburn,  J. ; 
Meyer  v.  RaUi,  1876,  1  C.  P.  D.  358  ;  The  City  of  Mecca,  1879,  5  P.  D.  28, 
1881,  6  P.  D.  (C.  A.)  106  ;  In  re  Tru/ort,  1887,  36  Ch.  D.  600. 

^  See  Story,  s.  692. 

^  See  Intro.,  General  Principle  No.  III.,  p.  38,  ante. 

*  Story,  8. 691. 
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*^  or  other  act,  will  be  held  valid  in  every  other  country,  where  the 
*^  same  question  comes  directly  or  indirectly  in  judgment  before 
^  any  oilier  foreign  tribunal.  This  is  very  familiarly  known  in 
*'  the  cases  of  proceedings  in  rem  in  foreign  courts  of  admiralty, 
*^  whether  they  are  causes  of  prize,  or  of  bottomry,  or  of  salvage, 

or  of  forfeiture  [or  of  damage  by  collision],  or  of  any  the  like 

nature,  over  which  such  Courts  have  a  rightful  jurisdiction, 
**  founded  on  the  actual  or  constructive  possession  of  the  subject- 
"  matter  (res):'  ^ 

These  words  are  an  authoritative  statement  of  the  principle  ac- 
cepted by  English  judges  that  the  Courts  of  a  country  are  Courts 
of  competent  jurisdiction^  with  regard  to  the  title  to,  or  possession 
of,  movable  not  less  than  immovable  property  which  is  situate  in 
that  country,  or,  it  may  be  added,  which  is  at  the  moment  under 
the  actual  and  lawful  control  of  the  sovereign  whom  such  Courts 
represent. 

Our  Rule,  it  should  be  noted,  is  of  wide  application.  It  applies 
not  only  to  proceedings  which  are  in  strictness  actions  in  rem, 
but  also  to  proceedings  such  as  the  administration  of  a  deceased 
person's  property^  which,  though  not  strictly  actions  in  rem, 
determine  the  title  to  property. 

niustratioiis. 

1.  Goods  belonging  to  j1,  an  Englishman,  are  on  board  a  Prus- 
sian ship  which  is  wrecked  in  Norway.  The  goods  are  sold  in 
Norway,  as  A  alleges,  wrongfully.  A  takes  proceedings  in  a 
Norwegian  Court  to  set  aside  the  sale..  The  Norwegian  Court  ha» 
jurisdiction  to  determine  the  title  to  the  goods.^ 

2.  The  right  to  the  possession  of  English  bills,  drawn  and 
accepted  in  England  by  English  firms,  is  raised  before  a  Norwe* 
gian  Court  whilst  the  bills  are  in  Norway,  in  the  hands  of  iV^  the 
agent  of  X,  to  whom  the  bills  have  been  indorsed  in  England. 

^  Story  f  8.  592,  cited  with  approval  in  Ccutrique  ▼.  Imrie,  1870,  L.R.  4  H.  L. 
414,  428,  429,  opinion  of  Elachtnam^  J. 

*  Bat  as  to  movable  property  not  of  exclasively  competent  jurisdiction. 
Compare  as  to  the  principle  of  effectiveness,  Intro.,  p.  38,  ante^  and  as  to  the 
law  goyeming  the  assignment  of  a  movable,  Rule  140,  pott.  And  see  CammdL 
V.  SeweU,  1860,  5  H.  &  N.  728,  744,  745,  judgment  of  Crompton,  J.;  In  re 
Queensland  Mercantile  ^c.  Co.  [1891]  1  Ch.  536,  545  ;  Alcock  ▼.  Smith, 
[1892]  1  Ch.  (C.  A.)  238. 

'  See  chap,  xv..  Rule  86,  p.  398,  po9L 

«  See  CanmeU  v.  Sewell,  1860, 5  H.  &  N.  728  ;  29  L.  J.  Ex.  350  (Ex.  Ch.)^ 
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The  Norwegian  Court  has  jurisdiction  to  determine  the  right  to 
the  possession  of  the  bills.^ 

3.  JV  dies  domiciled  in  England  leaving  land  and  money  in 
New  York.  The  Courts  of  New  York  have  jurisdiction  to  ad- 
minister and  to  determine  the  right  to  succeed  to  iV's  land  and 
money  in  New  York.* 

1  Alcock  V.  Smith,  [1892]  1  Ch.  (C.  A.)  238. 

'  Compare  Enohin  v.  Wylie,  1862,  10  H.  L.  C.  1,  19,  langoage  of  Lord 
Cranwofih,  and  p.  23,  language  of  Lord  Chebns/ord.  See  chap,  xv.,  Rule  86, 
p.  398,  posL 


CHAPTER  XIV. 

JURISDICTION  IN  MATTERS  OF  DIVORCE  AND 
AS  REGARDS  VALIDITY  OF  MARRIAGE. 

I.   DIVORCE. 

(A)  Whebe  Courts  have  Jurisdiction. 

Rule  83.  —  Subject  to  the  possible  exception  hereinafter 
mentioned,  the  Courts  of  a  foreign  country  have  jurisdic- 
tion to  dissolve  the  marriage  of  any  parties  domiciled  in 
such  foreign  country  at  the  commencement  of  the  proceed- 
ings for  divorce.^ 

This  Rule  applies  to 

(1)  an  EngUsh  marriage ;  ^ 

(2)  a  foreign  marriage. 

Gonunent  and  Dlnstrattons. 

This  Rule,  in  effect,  states  that  the  Courts  of  a  foreign  country 
where  the  parties  to  a  marriage  are  domiciled  at  the  time  of  pro- 
ceedings for  divorce  have  jurisdiction,  in  the  opinion  of  Eng- 
lish judges,  to  dissolve  the  marriage,  and  that  the  jurisdiction  of 
the  Courts  is  not  affected  by  the  law  of  the  country  where  the 
marriage  is  celebrated,  or  by  the  law  of  the  domicil  of  the  parties 
at  the  time  of  the  marriage. 

This  statement  of  the  law  is,  it  is  conceived,  a  just  inference 
from  the  authorities  to  be  found  on  the  subject.  But  the  question 
whether  the  principle  thus  broadly  laid  down  can  be  maintained 
to  its  full  extent  is,  it  must  be  admitted,  open  to  doubt,^  and  some- 
what different  considerations  apply  to  English  and  to  foreign 
marriages  respectively. 

1  Shaw  Y.  Chuld,  1868,  L.  R.  3  H.  L.  55  ;  Dolphin  ▼.  Robins,  1859,  7  H.  L.  C. 
390 ;  29  L.  J.  P.  &  M.  11 ;  Pitt  ▼.  Pitt,  1864,  4  Macq.  627. 

*  Harvey  t.  Famie,  1880,  5  P.  D.  153  ;  6  P.  D.  (C.  A.)  35;  1882,  8  App.  Cas. 
43, 50,  51,  63, 64;  and  compare  Briggs  ▼.  Briggs,  1880,  5  P.  D.  16a 

*  App.,  Mote  9,  Effect  of  Foreign  Divorce  on  English  Marriage. 
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(1)  English  Marriages,  —  An  English  marriage  means  a  mar- 
riage which,  wherever  celebrated,  is  made  between  parties  of 
whom  the  husband  is  at  the  time  thereof  domiciled  in  England.^ 
At  one  period,  no  doubt,  every  marriage  celebrated  in  England 
was  held  an  English  marriage,^  though  it  was  never  apparently 
thought  that  every  marriage  celebrated  abroad  was  a  foreign 
marriage,  and,  on  the  whole,  the  definition  of  the  term  which 
makes  the  character  of  the  marriage  depend  on  the  domicil  of  the 
husband  appears  to  be  correct,  and,  in  the  main,  to  conform  to 
modem  usage.^ 

Weighty  judicial  dicta  support  the  doctrine  as  to  English  mar- 
riages stated  in  the  Rule. 

^^It  is  the  strong  inclination  of  my  own  opinion,"  says  Lord 
Penzance,  '^  that  the  only  fair  and  satisfactory  rule  to  adopt  on 
''this  matter  of  jurisdiction  is  to  insist  upon  the  parties  in  all 
''  cases  referring  their  matrimonial  differences  to  the  Courts  of 
''  the  country  in  which  they  are  domiciled."  ^ 

''  In  no  case,"  says  the  same  judge  in  another  judgment,  ''  has 
''  a  foreign  divorce  been  held  to  invalidate  an  English  marriage  be- 
''  tween  English  subjects  where  the  parties  were  not  domiciled  in  the 
"  country  by  whose  tribunals  the  divorce  was  granted.  Whether, 
''  if  so  domiciled,  the  English  Courts  would  recognise  and  act  upon 
''  such  a  divorce,  appears  to  be  a  question  not  wholly  free  from 
''  doubt ;  but  the  better  opinion  seems  to  be  that  they  would  do 
^'  so  if  the  divorce  be  for  a  ground  of  divorce  recognised  as  such 
''  in  this  country,  and  the  foreign  country  be  not  resorted  to  for 
''  the  collusive  purpose  of  calling  in  the  aid  of  its  tribunals.  To 
my  mind  it  is  manifestly  just  and  expedient  that  those  who 
may  have  permanently  taken  up  their  abode  in  a  foreign  coun- 
''  try,  resigning  their  English  domicil,  should,  in  contemplation 

*  See  Warrender  v.  Warrender,  1835,  2  CI.  &  F.  488  ;  GeiU  v.  GeiU,  1851,  3 
H.  L.  C.  280. 

«  See  McCarthy  ▼.  De  Caix,  2  CI.  &  F.  668  (n). 

*  See,  however,  remarks  of  Lord  We^tbury  in  Sheno  ▼.  Oould,  1868,  L.  R. 
3  H.  L.  55,  criticising  the  Btatements  of  Lord  Brougham  in  Warrender  ▼. 
Warrender,  1835,  2  CI.  &  F.  488.  The  different  meanings  given  to  the  term 
**  English  marriage  "  are  connected  with  the  different  senses  affixed  at  different 
times  to  the  expression  lex  loci  contractus.  As  long  as  that  term  was  taken  to 
mean  the  law  of  the  country  where  a  contract  is  made,  the  expression  English 
marriage  naturally  meant  marriage  celebrated  in  England.  When  the  term  is 
understood  to  mean  the  law  of  the  country  with  reference  to  which  a  contract 
is  made,  English  marriage  is  naturally  taken  to  mean  a  marriage  made  with 
reference  to  the  law  of  an  English  domicil. 

«  Wilson  V.  Wilson,  1872,  L.  R.  2  P.  &  D.  435,  442.  See  judgment  of  Brett, 
L.  J.,  in  Niboyet  v.  Niboyet,  1878,  4  P.  D.  (C.  A.)  1, 19. 
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^  of  English  law,  be  permitted  to  resort  with  effect  to  the  tribn- 
**iials  exercising  jurisdiction  over  the  community,  of  which,  by 
'^  their  change  of  domicil,  they  have  become  a  part,  rather  than 
^*  they  should  be  forced  back  for  relief  upon  the  tribunals  of  the 
"  country  they  have  abandoned."  ^ 

"  The  position,"  says  Lord  Westbury,  "  that  the  tribunal  of  a 
^'  foreign  country  having  jurisdiction  to  dissolve  the  marriages  of 
its  own  subjects  is  competent  to  pronounce  a  similar  decree  be- 
tween English  subjects  who  were  married  in  England,  but  who, 
before  and  at  the  time  of  the  suit,  are  permanently  domiciled 
^within  the  jurisdiction  of  such  foreign  tribunal,  such  decree 
being  made  in  a  bona  fide  suit  without  collusion  or  concert,  is 
a  position  consistent  with  all  the  English  decisions,  although  it 
*'  may  not  be  consistent  with  the  resolution  commonly  cited  as  the 
**  resolution  of  the  judges  in  Lolley^s  Case.^^  ^ 

The  force  of  these  dicta  is  increased  by  the  consideration  that 
the  High  Court  assumes,  in  its  own  practice,  the  sufficiency  of 
domicil  to  give  jurisdiction  in  matters  of  divorce,  and  that  the 
Divorce  Act  invalidates  all  arguments  based  on  the  indissolubility 
of  an  English  marriage,  and  being  applicable  to  marriages  cele- 
brated before  the  passing  of  the  Act,  may  be  taken  as  a  legisla- 
tive declaration  that  the  right  to  divorce  does  not  depend  on  the 
terms  of  the  marriage  contract.^ 

No  decision  further  is  reported  which  determines  that  under  the 
present  state  of  the  English  divorce  law  a  foreign  divorce  can- 
not dissolve  an  English  marriage,^  and,  though  no  case  absolutely 
decides  ^  that  an  English  marriage  can  be  dissolved  by  a  foreign 
divorce,  the  preponderance  both  of  authority  and  of  principle  is 
strongly  in  favour  of  the  validity  of  such  divorce  when  the  parties 
are  domiciled  in  the  country  where  it  is  granted. 

JET  and  W^  persons  domiciled  in  England,  are  married  in  Lon- 

^  Shaw  ▼.  Attameif-General,  1870,  L.  R.  2  P.  &  D.  156, 161,  162,  per  Lord 
Pemance. 

'  Shaw  ▼.  Gould,  1868,  L.  R.  3  H.  L.  55,  85,  judgment  of  Lord  Westbury. 

*  Compare  Scott  v.  Attomey-General,  1886,  11  P.  D.  128,  and  see  App., 
Kote  8,  Theories  of  DiiHtrce. 

*  McCarthy  v.  De  Caix,  1831,  2  CI.  &  F.  568  (n),  is,  even  if  rightly  decided, 
not  an  anthority  applicable  to  the  state  of  the  law  existing  since  the  Divorce 
Act  of  1857.  Nor  does  Ldley's  Case,  1812,  2  CI.  &  F.  567  (n),  necessarily 
decide  more  than  that  the  foreign  Court  of  a  country  where  the  parties  to  an 
English  marriage  were  not  domiciled  had  no  jurisdiction  to  dissolve  their  mar- 
riage.   App.,  Note  9,  Effect  of  Foreign  Divorce  on  English  Marriage, 

*  See  Harvey  ▼.  Famie,  1882,  8  App.  Cas.  43,  and  especially,  pp.  58-61, 
language  of  Lord  Blackburn, 
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don.  After  the  marriage  they  acquire  a  domicil  in  Scotland. 
TF  commits  adultery  in  Scotland,  and  H^  still  being  domiciled 
in  Scotland,  is  divorced  from  W  by  the  Court  of  Session.  The 
divorce  is  all  but  certainly  valid  in  England,  i.  e.,  the  Scotch  Court 
is  all  but  certainly  a  Court  of  competent  jurisdiction. 

(2)  Foreign  Marriages.  —  A  foreign  marriage  means  any 
marriage  which  does  not  fall  within  the  definition  already  given 
of  an  English  marj^age.^  Hence  the  marriage  in  England  of 
persons  domiciled  at  the  time  of  the  marriage,  e.  ^.,  in  Sweden, 
is  a  foreign  marriage. 

The  jurisdiction  of  the  Courts  of  a  foreign  country,  e.  ^.,  Swe- 
den, where  the  parties  to  a  marriage  are  domiciled  to  dissolve  a 
foreign  marriage,  may  call  for  decision  by  English  tribunals  imder 
various  different  circumstances. 

First.  The  parties  may  at  the  time  of  the  divorce  be  citi- 
zens of  the  country  where  the  divorce  is  granted.  In  this  case 
the  English  Courts  will  undoubtedly  hold  that  the  Swedish 
Courts  are  Courts  of  competent  jurisdiction,  or  that  the  di- 
vorce is  prima  facie  valid.  Nor  would  it  make  any  difference 
if  the  parties,  though  domiciled  in  Sweden  at  the  time  of  their 
marriage,  were  married  out  of  Sweden,  e.  g.,  in  France.  If,  how- 
ever, they  were  at  the  time  of  the  marriage  domiciled  out  of  Swe- 
den, e.  ^.,  in  Italy,  the  jurisdiction  of  the  Swedish  Courts  to  grant 
a  divorce,  and  therefore  the  validity  in  England  of  the  divorce, 
might  be  open  to  question  ;  but  the  Swedish  Courts  would  prob- 
ably, even  in  this  case,  be  held  to  be  Courts  of  competent  juris- 
diction.* 

Secondly.  The  parties  may,  at  the  time  of  the  divorce,  not  be 
citizens  of  the  country  (Sweden)  where  the  divorce  is  granted. 
Even  in  this  case  our  Courts  would  probably  adhere  to  the  prin- 
ciple that  jurisdiction  depends  upon  domicil,  and  would,  therefore, 
hold  that  a  Swedish  Divorce  Court  has  jurisdiction  to  dissolve 
the  marriage  of,  for  instance,  French  citizens  domiciled  at  Stock- 
holm. 

It  must,  however,  be  admitted  that  where  citizenship  and  dom- 
icil differ,  cases  of  considerable  difficulty  may  arise,  especially  in 
dealing  with  the  position  of  citizens  of  countries  whick,  like  Italy, 
make  personal  capacity  depend  not  upon  domicil,  but  upon  alle- 

^  See  p.  388,  ante.  If  an  English  marriage  be  so  defined  as  to  include  all 
marriages  celebrated  in  England,  the  definition  of  a  foreign  marriage  must 
be  BO  varied  as  to  meet  this  definition  of  the  term  English  marriage.  Wat' 
render  v.  Warrender,  1835,  2  CI.  &  F.  488  ;  Geih  v.  GeOa,  1851,  3  H.  L.  C.  28a 

>  Conf .  Connelly  v.  Connelly,  1851,  7  Moore  P.  C.  438. 
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giance,  and,  further,  do  not  recognise  divorce  as  regards  their 
own  citizens.^  J7and  TF,  Italian  subjects,  marry  in  Italy  whilst 
there  domiciled.  They  afterwards  acquire  a  Swedish  domicil,  and 
whilst  domiciled  in  Sweden,  are  divorced  by  a  Swedish  Court. 
They  neither  of  them  change  their  allegiance,  but  retain  their 
Italian  citizenship.  H^  after  the  divorce,  and  whilst  still  retain- 
ing his  Swedish  domicil,  marries  N  in  England  during  the  life- 
time of  W.  The  divorce  and  second  marriage  are  both  invalid  in 
Italy.  Probably  the  English  Courts  would  hold  that  the  Swedish 
Courts  had  jurisdiction  to  grant  a  divorce,  and,  therefore,  as  a 
result  that  the  second  marriage  is  valid. 

Exception.  —  The  Courts  of  a  foreign  country,  possibly,  have  no  jurisdiction 
to  dissolve  an  English  marriage  for  any  cause  for  which  a  divorce  could 
not  be  obtained  in  England  (??). 

Comment 

This  Exception  is  suggested  by  the  language  of  some  judges  who 
apparently  limit  the  jurisdiction  of  a  foreign  Court  to  dissolve 
an  English  marriage  to  cases  in  which  the  divorce  is  granted  on 
grounds  recognised  as  a  cause  of  divorce  in  this  country.^  But 
this  exception,  it  is  certain,  only  applies  to  a  marriage  which  is 
in  strictness  an  English  marriage,  a^  hereinbefore  defined,^  and 
has  no  application  to  a  marriage  celebrated  in  England  when  the 
husband  is  not  domiciled  in  England.^ 

The  validity,  indeed,  of  the  exception  is  open  to  the  gravest 
doubt ;  it  is  not  supported  by  a  single  reported  case,  and  is  a  mere 
deduction  from  the  principle  which  English  Courts  have  now,  on 
the  whole,  surrendered,^  that  the  right  to  a  divorce  depends  on  the 
terms  of  the  marriage  contract.^ 

1  See  Fiore,  ss.  117-134. 

«  See  Shaw  v.  Attomey-Oeneraly  1870,  L.  R.  2  P.  &  D.  166, 161, 162,  judg- 
ment of  Lord  Penzance;  Ntboyet  v.  Niboyet,  1876,  4  P.  D.  (C.  A.)  1,  8,  judg- 
ment of  James,  L.  J. 

•  See  p.  388,  atUe. 

*  Harvey  ▼.  Famie,  1882,8  App.  Cas.  43. 

•  See  App.,  Note  8,  Theories  of  Divorce, 

*  The  supposed  exception  is  almost  inconsistent  with  Scott  y,  Attorney-Gen- 
eral, 1886,  11  P.  D.  128.  In  this  case  H  and  W,  both  Irish  persons,  domiciled 
in  Ireland,  are  there  married  ;  they  afterwards  become  domiciled  at  Cape 
Town,  and  whilst  they  are  there  domiciled,  H  obtains  a  divorce  from  W  on  the 
ground  of  adultery.  The  divorce  is  held  valid  in  England,  but  under  the  law 
of  Ireland  divorce  a  vinculo  cannot  be  obtained  for  adultery  or  for  any  other 
cause. 
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DlnstratioiL 

H  and  TFare  English  persons,  married  in  England  and  there 
domiciled  at  the  time  of  their  marriage.  They  afterwards  obtain 
a  Prussian  domicil  and  are  divorced  at  Berlin  on  the  ground  of 
mutual  aversion.  The  Prussian  Courts  are,  perhaps,  not  Courts 
of  competent  jurisdiction  to  dissolve  the  marriage  of  H  and  W 
for  this  cause,  since  mutual  aversion  is  not  a  cause  for  which 
divorce  could  be  obtained  in  England. 

(B)  Where  Courts  have  no  Jurisdiction. 

Rule  84.  —  Subject  to  the  possible  exception  hereinafter 
mentioned,  the  Courts  of  a  foreign  country  have  no  juris- 
diction to  dissolve  the  marriage  of  parties  not  domiciled  in 
such  foreign  country  at  the  commencement  of  the  proceed- 
ings  for  divorce.* 

Gomnient 

This  Rule  certainly  holds  good  as  to  English  marriages.^ 
^'  In  no  case  has  a  foreign  divoi*ce  been  held  to  invalidate  an 
'^  English  marriage  between  English  subjects,  where  the  parties 
''  were  not  domiciled  in  the  country  by  whose  tribunals  the  divorce 
'^  was  granted."  ^  The  Scotch  Courts  have  constantly  claimed  the 
right  to  dissolve  English  marriages  where  the  parties  have  ac- 
quired no  real  domicil  in  Scotland,  but  have  merely  resided  there  a 
sufficient  time  to  give  the  Scotch  Courts  jurisdiction,  according  to 
one  view  of  Scotch  law,^  and  this  claim  has  been  consistently  re- 
pudiated by  English  tribunals.  In  spite,  therefore,  of  some  doubts 
which  have  been  expressed  on  the  subject,^  it  must  be  taken  now 
as  clearly  established  that  the  Scotch  Courts  have  as  regards,  at 

1  Pia,  V.  PitU  1864,  4  Macq.  627  ;  BdpUn  v.  RMm,  1869,  7  H.  L.  C.  390  ; 
Shavo  Y.  GmM,  1868,  L.  R.  3  H.  L.  55  ;  Shaw  v.  AUomey-Oeneral,  1870,  L.  R. 
2  P.  &  D.  156  ;  Sinclair  v.  Sinclair,  1798, 1  Const.  294  ;  Tollemache  v.  ToOe- 
mache,  1869, 1  Sw.  &  Tp.  667  ;  Green  v.  Green,  [1893]  P.  89. 

«  Green  v.  Green,  [1893]  P.  89. 

>  Shaw  T.  Attorney-General,  1870,  L.  R.  2  P.  &  D.  166,  161,  162,  per  Lord 
Pemance. 

^  See,  however,  Pitt  ▼.  Pitt,  1864,  4  Maeq.  627,  which  makes  it  donbtfal 
whether  even,  according  to  the  law  of  Scotland,  the  Scotch  Courts  have,  under 
such  circumstances,  the  right  to  pronounce  a  divorce. 

*  See  expressions  of  Lord  Chelmsford  in  Shaw  v.  Gould,  1868,  L.  R.  3  H.  L. 
56,77. 
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any  rate,  any  effects  in  England,  no  pawer  to  dissolve  an  Eng- 
lish marriage,  where  the  parties  are  not  really  domiciled  in  Scot- 
land ;  ^  and,  farther,  that  the  same  doctrine  applies  to  all  foreign 
Courts.* 

JjTand  TF,  a  man  and  woman  domiciled  in  England,  are  mar- 
ried at  Greenwich.  JjT,  the  husband,  afterwards  resides,  but  does 
not  obtain  a  domicil  in  Scotland.  He  then  applies  for  and  obtains 
a  divorce  from  the  Court  of  Session.  The  Court  of  Session  has 
no  jurisdiction  to  dissolve  the  marriage.^ 

It  is  probable  that  English  tribunals  will  apply  the  same  rule 
to  a  foreign  divorce  purporting  to  dissolve  a  foreign  marriage,  as 
to  a  foreign  divorce  purporting  to  dissolve  an  English  marriage, 
and  that,  therefore,  a  foreign  divorce  is  invalid  in  England  in  the 
ease  of  a  foreign  mamage,  if  the  parties  to  the  marriage  are,  at 
the  time  of  the  divorce,  not  domiciled  in  the  country  where  the 
Court  granting  the  divorce  exercises  jurisdiction. 

H  and  TF,  domiciled  French  subjects,  are  married  in  France. 
While  still  retaining  their  French  domicil  they  are  divorced  in 
Belgium,  where  they  are  residing.  The  Belgian  Courts  have 
probably  no  jurisdiction.^ 

Ezc^Vtion,  —  The  Courts  of  a  foreign  country,  where  the  parties  to  a  marriage 
are  not  domiciled,  possibly,  have  jurisdiction  to  dissolve  their  marriage, 
if  the  divorce  granted  by  such  Courts  would  be  held  valid  by  the 
Courts  of  the  country  where  the  parties  are  domiciled. 

Comment 

The  theory  maintained  by  Italian  lawyers  appears  to  be  ^  that 
jurisdiction  in  matters  of  divorce  depends  not  upon  the  domicil, 
but  upon  the  nationality  of  the  parties.  The  following  case 
might  therefore  arise  :  — 

£[  and  TF,  Swedish  subjects  married  in  Sweden,  are  domiciled 
at  Turin.  While  they  are  domiciled  in  Italy  they  obtain  a  divorce 
in  Sweden.     Italian  Courts  would  apparently  hold  the  divorce 

^  Dolphin  v.  Robins,  1859,  7  H.  L.  C.  390,  414,  judgment  of  Lord  Crantoorth. 
«  LoUey^s  Case,  1812,2  CI.  &  F.  667  ;  McCarthy  v.  De  Caix,  1831,  7Wrf.,668. 

*  7.  «.,  is  not,  in  the  opinion  of  English  judges,  a  Court  of  competent  jurisdic- 
tion, and  the  divorce  is  consequently  invalid  in  England.  See  Shaw  v.  Goulds 
1868,  L.  R.  3  H.  L.  55 ;  Dolphin  v.  Robins,  1859,  7  H.  L.  C.  390 ;  29  L.  J. 
(P.  &  M.)  11 ;  ToUemache  v.  ToUemache,  1859, 1  Sw.  &  Tr.  557. 

^  See  Sindair  v.  Sinclair,  1789,  1  Const.  294,  and  judgment  of  Sir  W. 
Scott,  p.  297.  Nice  questions  may,  however,  he  raised  as  to  the  effect  in 
England  of  a  foreign  divorce  granted  in  a  country  where  the  parties  are  not 
domiciled. 

*  Fiore,  88. 131, 132. 
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valid.  It  may  be  conjectured  that,  under  these  circumstances, 
English  judges  would  hold  that  the  Swedish  Courts  had  jurisdic- 
tion to  dissolve  the  marriage  of  H  and  TF,  who  in  the  case  supposed 
would  in  effect  be  divorced  by  the  Courts  of  their  domicil.^ 

n.   VALIDITY  OF  MARRIAGE. 

Rule  85.^  —  The  Courts  of  a  foreign  country  have  (sem- 
ble)  jurisdiction  to  determine  the  validity  of  any  marriage 
celebrated  in  such  country  (?). 

Gomment 

This  Rule  has  no  reference  to  divorce.  It  means  that  the 
Courts  of  a  foreign  country  where  a  marriage  has  been  celebrated 
have,  according  to  English  law,  a  right  to  determine  whether  the 
acts  gone  through  by  the  parties  to  the  marriage  constituted  a 
valid  marriage  according  to  the  laws  of  that  country.  This  juris- 
diction is  independent  of  the  domicil  of  the  parties.  Our  Rule 
cannot  be  laid  down  as  absolutely  certain.  There  appears  to  be 
no  reported  case  which  precisely  decides  how  far  our  Courts  admit 
the  jurisdiction  of  the  Courts  of  a  foreign  country  to  determine 
the  validity  of  a  marriage  there  celebrated.  But  English  Courts 
have  assumed  jurisdiction  for  themselves  to  determine  the  validity 
of  a  marriage  celebrated  in  England,  even  in  the  case  of  parties 
not  domiciled  in  England,^  and  there  is  no  apparent  reason  why 
they  should  not  concede  an  analogous  jurisdiction  to  the  Courts  of 
a  foreign  country. 

Two  points  are  clear.  First,  The  Courts  of  a  country  where  a 
marriage  is  celebrated  have  no  exclusive  jurisdiction  to  determine 
its  validity,  for  our  Courts  will  determine  the  validity  of  a  mar- 
riage celebrated  abroad.^  Secondly,  English  Courts  do  not  attach 
much  importance  to  any  decision  as  to  the  validity  of  a  marriage 
given  by  the  Court  of  a  foreign  country,  6.  ^.,  Belgium,  which  is 

^  Whether  the  submission  of  the  parties  to  the  jurisdiction  of  a  foreign  di- 
vorce Court,  e.  g.^  by  the  appearance  of  the  respondent  without  protest,  is  held 
by  English  judges  to  give  the  foreign  Court  jurisdiction,  is  very  questionable, 
though  it  has  been  held  that  such  appearance  gives  jurisdiction  to  an  English 
divorce  Court.     Zycklinski  v.  Zycklinski,  1862,  2  Sw.  &  Tr.  420. 

>  See  Story,  as.  595-^97  ;  Roach  v.  Garvan,  1748, 1  Ves.  Sen.  167  ;  Sinclair 
V.  Sinclair,  1798, 1  Hagg.  Const.  294. 

»  Simmin  v.  Mallac,  1860,  2  Sw.  &  Tr.  67  ;  29  L.  J.  P.  &  M.  97. 

*  Ruding  v.  Smith,  1821,  2  Hagg.  Const.  371.  See  Kent  v.  Burgess,  1840, 11 
Sim.  361 ;  but  compare  Roach  v.  Garvan,  1748, 1  Yes.  Sen.  167. 
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not  the  oouDtry,  e,  g,^  France,  where  the  marriage  was  celebrated, 
and  it  would  seem  that  the  Courts  of  a  foreign  Country  are  not, 
in  general  at  least,  held  by  English  judges  to  be  Courts  of  com- 
petent jurisdiction  for  determining  the  validity  of  a  marriage 
which  does  not  take  place  in  such  foreign  country. 

The  validity  of  marriage,"  says  Lord  Stowell,  "however, 
must  depend  in  a  great  degree  on  the  local  regulations  of  the 
country  where  it  is  celebrated.  A  sentence  of  nullity  of  mar- 
riage, therefore,  in  the  country  where  it  was  solemnized,  would 
"  carry  with  it  great  authority  in  this  country ;  but  I  am  not  pre- 
pared to  say  that  a  judgment  of  a  third  coimtry,  on  the  validity 
of  a  marriage,  not  within  its  territories,  nor  had  between  subjects 
of  that  country,  would  be  universally  binding.  For  instance,  the 
^^  marriage  alleged  by  the  husband  is  a  French  marriage ;  [i.  e., 
^^ a  marriage  celebrated  in  France].  A  French  judgment  on  that 
"  marriage  would  have  been  of  considerable  weight ;  but  it  does 
"not  follow  that  the  judgment  of  a  Court  at  Brussels,  on  a 
**  marriage  in  France,  would  have  the  same  authority,  much  less 
"  on  a  marriage  celebrated  here  in  England."  ^ 

Dlostrations. 

1.  Hy  an  Englishman,  and  TF,  an  Englishwoman,  domiciled  in 
England,  go  through  what  purports  to  be  the  celebration  of  a  mar- 
riage in  France.  H  takes  proceedings  in  a  French  Court  to  have 
the  marriage  declared  invalid  on  account  of  the  neglect  of  some  of 
the  forms  required  by  French  law.  Semble,  the  French  Court 
has  jurisdiction  to  determine  the  validity  of  the  marriage.^ 

2.  JjTand  TF,  an  Englishman  and  an  Englishwoman,  domiciled 
in  England,  go  through  what  purports  to  be  the  celebration  of  a 
marriage  in  France.  Afterwards,  when  JjTand  TFare  domiciled 
in  Belgium,  ^obtains  a  sentence  of  nullity  of  marriage  in  a  Bel- 
gian Court.     Whether  the  Court  has  jurisdiction  ?  ^ 

^  Judgment  of  Lord  StotoeU,  Sinclair  v.  Sinclair,  1798, 1  Hagg.  Const.  297. 
*  See  Roach  v.  Garvan,  1748, 1  Ves.  Sen.  167. 
>  Sinclair  v.  Sinclair,  1798, 1  Hagg.  Const.  294. 
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NOTE. 

Bankruptcy  Jubisdiction  op  Foreign  Courts.  —  English  judges 
have  hardly  enunciated  any  general  doctrine  as  to  the  bases  of  bankruptcy 
jurisdiction.  Two  questions  which  bear  on  the  jurisdiction  in  bankruptcy, 
properly  exercisable  by  a  foreign  tribunal,  have  called  for  consideration 
by  our  Courts. 

First,  What  is  the  extra-territorial  effect  of  a  foreign  bankruptcy  as 
an  assignment  ? 

As  to  this  see  chap,  xvii.,  Rules  106-110,  post. 

Secondly,  What  is  the  extra-territorial  effect  of  a  foreign  bankruptcy 
as  a  discharge  ? 

As  to  this,  see  chap,  xyii..  Rules  111-114,  post. 

As  to  the  jurisdiction  of  the  proper  Court,  in  Ireland  or  in  Scotland, 
to  wind  up  a  company  in  England,  see  Companies  Act,  1862  (25  &  26 
Vict.  cap.  89),  s.  81.  It  is  strictly  analogous  to  the  jurisdiction  of  the 
Coui't,  as  stated  in  Rules  59  to  60,  pp.  303-305,  ante^  in  regard  to  wind- 
ing-up a  company  in  Ireland  or  Scotland,  respectively. 


AMERICAN  NOTES. 
CHAPTER  XIV. 

JURISDICTION  m  MATTERS  OF  DIVORCE  AND  AS  REGARDS 

VALIDITY  OF  MARRIAGR 

Thr  jurisdiction  of  the  Courts  of  a  foreign  country  to  dissolye  the  marriage 
of  persons  domiciled  in  such  country  is  discussed,  both  in  its  international  and 
its  interstate  aspect,  in  the  American  Notes  under  chap,  zri.,  where  they 
treat  of  the  validity  of  foreign  decrees  of  divorce  and  of  nullity.  It  is  there 
laid  down  that  the  basis  of  jurisdiction  is  domidl,  and  that  generally  the  place 
of  the  offence  is  immaterial.  In  Roth  v.  Roih,  104  111.  35  ;  44  Am.  Rep.  81,  a 
Wfirtemberg  decree  annulling  the  marriage  of  persons  domiciled  in  that  coun- 
try was  admitted  to  have  the  same  effect  in  Illinois,  where  the  marriage  was 
celebrated  and  where  it  was  valid,  and  where  the  parties  were  domiciled  at  the 
time  of  its  celebration,  though  the  decree  was  gpranted  for  a  cause  not  recog- 
nised by  the  laws  of  Illinois  as  affecting  the  validity  of  marriage  in  that  State. 
In  Hood  V.  Hood,  11  Allen,  196,  the  Supreme  Judicial  Court  of  Massachusetts 
recognised,  on  the  ground  of  jurisdiction  arising  from  domicil,  the  validity  of 
the  decree  of  an  Illinois  court  g^rauting  to  a  husband  who  was  domiciled  in 
Illinois  a  divorce  from  his  wife,  who  was  then  living  in  Massachusetts,  though 
the  marriage  was  performed  in  Massachusetts,  where  the  parties  were  at  the 
time  domiciled,  and  though  the  facts  on  which  the  decree  was  granted  would 
not  have  warranted  a  divorce  in  Massachusetts.  See  a  clear  statement  of  the 
law  to  this  effect  in  Ross  v.  Ross,  129  Mass.  243,  248.  See  also,  Adams  v. 
Adams,  154  Mass.  290 ;  28  N.  E.  260. 


CHAPTER  XV. 

JURISDICTION  IN    MATTERS    OP  ADMINISTRA- 
TION AND  SUCCESSION. 

Rule  86.*  —  The  Courts  of  a  foreign  country  have  juris- 
diction to  administer,  and  to  determine  the  succession  to, 
all  immovables  and  movables  of  a  deceased  person  locally 
situate  in  such  country. 

This  jurisdiction  is  unaffected  by  the  domicil  of  the  de- 
ceased. 

Comment  and  niastratlon. 

This  Rule  is  merely  an  application  or  result  of  Rnle  82. 
There  is  no  reason,  it  may  be  added,  to  suppose  that  English 
Courts  deny  to  foreip  tribunals  in  matters  of  administration  as 
extensive  a  jurisdiction  as  they  claim  for  themselves. 

jy^^anJIngIuhmaa.domiciled  in  England,  dies  in  England,  in- 
testate, leaving  <£10,000  in  New  York.  Administration  is  taken 
oat  in  New  York.  The  New  York  Courts  have  jurisdiction  to 
administer  the  <£10,000,  and  if  they  see  fit»  to  .determine  who  are 
the  persons  entitled  to  succeed  brnnfidally  t<ft  the  dintrihntnMn 
residue  of  the  <£10,000.* 

Rule  87.'  —  The  Courts  of  a  foreign  country  have  juris- 
diction to  determine  the  succession  to  all  movables  wherever 
locally  situate  of  a  testator  or  intestate  dying  domiciled  in 
such  country. 

^  See  Storyj  as.  591, 592,  cited  pp.  384,  3S5,  ante^  and  Rule  82,  p.  384,  ante, 
and  compare  Rule  140,  p.  530,  post 

»  Compare  Enohin  ▼.  Wylie,  1862,  10  H.  L.  C.  1. 

'  Compare  In  re  Tmfort,  Trafford  v.  Elanc,  1887, 36  Ch.  D.  600 ;  Enokin  t. 
Wylie,  1862, 10  H.  L.  C.  1  ;  31  L.  J.  (Ch.)  402  ;  DoglUmx  v.  Crispin,  1866,  L. 
R.  1  H.  L.  301.  Compare  Ewing  ▼.  Orr  Swing,  1883,  9  App.  Cas.  34,  and 
Etoing  y.  Orr  Ewing,  1885, 10  App.  Cas.  453. 
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Comment 

If  a  deceased  person  is  at  the  moment  of  his  death  domiciled 
abroad,  the  Courts  of  his  domicil  have  jurisdiction,  though  not 
necessarily  exclusive  jurisdiction,  to  decide  upon  the  right  to  the 
succession  to  his  property. 

'^  The  rule  to  be  extracted  from  [the]  cases  appears  to  be  this, 
^*  that  although  the  parties  claiming  to  be  entitled  to  the  estate  of 
**  a  deceased  person  may  not  be  bound  to  resort  to  the  tribunals 
^*of  the  country  in  which  the  deceased  was  domiciled,  and  al- 
**  though  the  Courts  of  this  country  may  be  called  upon  to  admin- 
**  ister  the  estate  of  a  deceased  person  domiciled  abroad,  and  in 
^  such  case  may  be  bound  to  ascertain  as  best  they  can  who,  ac- 
^'  cording  to  the  law  of  the  domicil,  are  entitled  to  that  estate,  yet 
^  where  the  title  has  been  adjudicated  upon  by  the  Courts  of  the 

domicil,  such  adjudication  is  binding  upon,  and  must  be  followed 

by,  the  Courts  of  this  country."  ^ 

ninstrations. 

1.  T  dies  dnniini|ft^  in  France ;  he  leaves  money,  goods,  etc., 
both  in  France  and  in  England.  The  French  Courts  have  juris- 
diction to  deteiTnine  whether  A  is  or  is  not  entitled  to  succeed  to 
T*s  money,  etc.,  in  France  and  in  England.^ 

2.  7^T]  F.ngliahman  a.T]<1  jijririali  subject,  dies  domiciled  in 
PortugaL  "He  leaves  at  his  death  goods  m  England.  A  claims 
to  be,  under  Portuguese  law,  entitled  to  succeed  to  T*b  movable 
property,  and  inter  alia  to  the  English  goods.  A  would  not  be, 
according  to  English  law,  a  legitimate  son  of  T.  The  Portuguese 
Courts  have  jurisdiction  to  determine  whether  A  is  entitled  to  suc- 
ceed to  2^s  movables.^ 

»  In  re  Trufort,  1887,  36  Ch.  D.  600,  611,  pep  Stirling,  J. 

«  Ibid. 

s  Dogliani  v.  Crispin,  1866,  L.  R.  1  H.  L.  301. 


CHAPTER  XVL 
EFFECT  OP  FOREIGN  JUDGMENTS  IN  ENGLAND.^ 

I.  GENERAL- 

(i)  No  Direct  Operation. 

Rule  88. — A  foreign  judgment  has  no  direct  operation 
in  England. 

This  Rule  must  be  read  subject  to  the  effect  of  Rule 

101.^ 

Gommeiit 

A  foreign  judgment^  does  not  operate  directly  in  England. 
The  judgment  of,  e.  jr.,  a  French  Court,  cannot  be  enforced  here 
by  execution. 

{ii)  Invalid  Foreign  Judgments. 

Rule  89.  —  Any  foreign  judgment  which  is  not  pro- 
nounced by  a  Court  of  competent  jurisdiction  ^  is  invalid.^ 

Whether  a  Court  which  has  pronounced  a  foreign  judg^ 
ment  is,  or  is  not,  a  Court  of  competent  jurisdiction  in 
respect  of  the  matter  adjudicated  upon  by  the  Court  is  to 
be  determined  in  accordance  with  Rules  76  to  87. 

^  As  to  foreign  judgments,  see  WesUakef  3Fd  ed.,  chap.  xvii. ;  Story,  ss.  584- 
618  Z;  WJiartan,  ss.  646-675  ;  Savigny,  Guihrie'ti  transLy  2nd  ed.,  pp.  240-242  ; 
FoatCf  chap.  xL,  pp.  543-582  ;  Ndson,  pp.  338-375  ;  and  generally,  see  PigyoU^ 
Foreign  Jxidgments, 

^  L  e.,  Rule  as  to  extension  of  certain  judgments  of  Soperior  Coart  in  one 
part  of  United  Kingdom  to  any  other  part ;  and  see  the  Judgments  Extension 
Act,  1868,  31  &  32  Vict.  cap.  54. 

See  also,  Inferior  Courts  Judgments  Extension  Act,  1882,  45  &  46  Yiot.  cap. 
31,  and  Piggott,  pp.  362, 363.  The  effect  of  this  Act  is  purposely  not  embodied 
in  this  Digest 

'  For  definition  of  "  foreign  judgment,"  see  p.  361,  ante. 

^  For  meaning  of  "  Court  of  competent  jurisdiction,"  see  Rule  76,  p.  361,  ante, 

'  I.  e.f  of  course,  invalid  in  England.  See  Sirdar  Owrdyal  Singh  ▼.  Rajah  qf 
FaridkoU,  [1894]  A.  C.  670,  684,  per  Curiam. 
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The  validity  of  a  foreign  judgment  is  not,  in  general, 
affected  by  the  fact  that  the  Court  which  pronounces  the 
judgment  is  not  a  proper  Court  ^  (?). 

Comment 

A  judgment  pronounced  by  a  Court  which  is  not  a  ^^  Court  of 
competent  jurisdiction  "  in  the  sense  in  which  the  term  is  used  in 
this  Digest  is  a  decision  given  by  a  Court  with  reference  to  a 
matter  which,  according  to  the  principles  maintained  by  our 
judges,  the  foreign  Court  had  no  right  to  determine.  Hence  the 
judgment  is  necessarily  invalid  in  England,  or  to  look  at  the  same 
thing  from  another  point  of  view,  the  right  acquired  imder  the 
foreign  judgment  is  not  ^'  duly  "  acquired,  and  is  therefore  not  a 
right  which  is  entitled  to  recognition  in  England.* 

Question.  —  Is  a  judgment  pronounced  by  a  foreign  tribunal 
which  is  a  Court  of  competent  jurisdiction  but  is  not  a  ^^ proper 
Court,^^^  valid? 

The  answer  to  this  question  is  open  to  some  doubt.^ 

The  general  current  of  authority  favours  the  validity  of  such  a 
judgment. 

Thus  it  has  been  held  that  it  is  no  answer  to  an  action  in  Eng- 
land on  a  French  judgment  against  a  French  citizen  domiciled  in 
France,  that  the  Court  giving  the  judgment  was  not  a  Court  of 
competent  jurisdiction  according  to  French  law,  i,  e.,  was  not  a 
proper  Court,^  and  with  reference  to  this  case  Westlake  writes : 
^  If  the  foreign  suit  was  not  brought  in  the  right  Court  of  a  coun- 
^^try  territorially  competent,  this  was  matter  of  defence  which 
^^  ought  to  have  been  pleaded  in  that  Court.  .  .  ,  And  the  party 
^^  is  therefore  estopped  from  taking  the  objection  in  England."  ^ 

>  Vanquelm  ▼.  Bauard^  1863,  33  L.  J.  C.  P.  78  ;  Westlake,  p.  319  ;  Faote,  pp. 
646,647. 

But  eontmst  Castrique  ▼.  Imrie,  1870,  L.  R.  4  H.  L.  414,  429.  For  meaning 
of  ^proper  Court,"  see  Rule  76,  p. 361,  ante. 

*  See  Intro.,  Greneral  Principle  No.  I.,  p.  22,  ante. 
<  See  Role  76,  p.  361,  ante. 

^  Contrast  Vanquelin  y.  Bauard,  1863,  16  C.  B.  v.  8.  341 ;  33  L.  J.  C.  P.  78, 
and  Westlake,  3rd  ed.,  p.  349,  in  favour  of  the  validity  of  such  judgment,  with 
the  opinion  of  Blaekbum,  J.,  in  Castrique  v.  Imrie,  1870,  L.  R.  4  H.  L.  414, 429, 
cited  p.  402,  post.     See  also,  Godard  v.  Gray,  1870,  L.  R.  6  Q.  B.  139,  149. 

*  VanqueHn  v.  Bouard,  1863,  16  C.  B.  N.  8.  341. 

*  The  whole  passage  from  Westlake  is  worth  citation.  **  It  must  he  oh« 
**  served,**  he  writes,  "  that  the  competence  which  has  heen  spoken  of  in  this 
« chapter  is  territorial  competence,  and  has  nothing  to  do  with  the  rules  hy 
^  which  litigation  may  he  portioned  oat  among  different  courts  existing  in 


402  JUBISDICTION  OF  FOREIGN  COURTS. 

On  the  other  hand,  judicial  language  has  certainly  been  used 
which  seems  to  imply  that  the  validity  of  a  foreign  judgment 
may  depend  on  the  Court  pronouncing  it  being  a  proper  Court 
Thus  with  reference  to  the  validity  of  a  judgment  in  rem  it 
has  been  laid  down:  "We  think  the  inquiry  is,  first,  whether 
"  the  subject-matter  was  so  situated  as  to  be  within  the  lawful 
"control  of  the  state  under  the  authority  of  which  the  Court 
"  sits  [t.  6.,  whether  the  Court  was  a  Court  of  competent  juris- 
"  diction]  *,  and,  secondly,  whether  the  sovereign  authority  of  that 
state  has  conferred  on  the  Court  jurisdiction  to  decide  as  to  the 
disposition  of  the  thing,  and  the  Court  has  acted  within  its  juris- 
diction [i.  e.,  whether  the  Court  is  a  proper  Court].  If  these 
conditions  are  fulfilled,  the  adjudication  is  conclusive  against  all 
"  the  world."  ^  Whence  it  might  be  inferred  that,  at  any  rate 
in  the  opinion  of  Lord  Blackburn,  it  was  a  condition  of  the  valid- 
ity of  a  foreign  judgment  that  it  should  be  pronounced  by  a 
proper  Court,  or,  in  other  words,  that  the  Court  giving  the  judg- 
ment should  possess  not  only  extra-territorial  competence,  but  also 
intra-territorial  competence  ;  and  no  doubt  at  first  sight  it  appears 
a  paradox  that  a  judgment  pronounced  by  a  foreign,  e.  ^.,  by  a 
French  Court,  which  has  not  authority  to  give  judgment  under 
French  law,  should  ever  be  held  valid  in  England. 

The  difficulties  of  the  question  raised  and  the  apparent  differ- 
ence of  opinion  between  high  authorities  may  be  removed  by  the 
following  considerations. 

When  a  foreign,  e.  jr.,  a  French,  Court,  which  from  an  inter- 
national point  of  view  is  a  Court  of  competent  jurisdiction,  deliv- 
ers a  judgment  in  excess  of  the  authority  conferred  upon  the  Court 

"the  same  country,  as  for  instance  between  the  tribunals  of  commerce  and 
**  what  are  called  civil  tribunals  in  France.  If  the  foreign  suit  was  not  brought 
**  in  the  right  court  of  a  country  territorially  competent,  this  was  matter  of 
'<  defence  which  ought  to  have  been  pleaded  in  that  court :  Vanquelin  v. 
«  Bouard,  1863,  15  C.  B.  y.  a.  341  ;  pp.  350,  13th  plea,  368,  Erie,  and  374, 
<*  Keating.  And  the  party  is  therefore  estopped  from  taking  the  objection  in 
"  England,  as  we  shall  see  in  s.  328.  But  since  territorial  competence  is  the 
"  ground  of  the  duty  under  which  the  party  lies  to  obey  the  foreign  judgment, 
"  he  must  be  entitled  to  question  that  competence  when  an  action  is  brought 
*' against  him  for  non-performance  of  such  duty.'' —  Westlake,  3rd  ed.,  p.  349. 

It  must,  however,  be  noted  that  by  **  territorial  competence  "  Westlake  ap- 
parently means  "international,"  or  what  I  have  termed  "extra-territorial" 
competence.  Here,  as  elsewhere,  the  difficulty  of  dealing  with  the  problems 
of  private  international  law  is  increased  by  the  fact  that  different  writers  either 
use  the  same  terms  with  different  meanings,  or  describe  the  same  things  in  dif- 
ferent terms. 

i  Castrique  v.  /mrte,  1870,  L.  B.  4  H.  L.  414,  429,  opinion  of  BiacJdnany  J, 
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by  French  law,  the  judgment,  though  obviously  not  pronounced  by 
a  proper  Court,  may  bear  one  of  two  different  characters.  It 
may  be  irregular,  but  have  validity  in  France  until  it  is  set  aside ; 
or  it  may  be  a  complete  nullity^  and  have  no  legal  effect  whatever 
in  France. 

If,  on  the  one  hand,  the  judgment  is  simply  irregular,  and,  until 
it  is  set  aside,  gives  A  a  right  in  France,  e.  g,^  to  the  payment  of 
a  sum  of  money  by  JT,  then  it  ought  to  be  held  valid  in  Eng- 
land, for  A  has  acquired  a  right  under  French  law,  and  English 
Courts  are  not  Courts  of  Appeal  from  the  judgment  of  a  foreign 
tribunal. 

If,  on  the  other  hand,  the  judgment  is  in  France  a  mere  nullity, 
and  A^  in  whose  favour  it  is  given,  acquires  under  it  no  rights  in 
France,  then  it  should  be  treated  as  invalid  in  England,  for  A  has 
acquired  no  right  under  French,  or  any  other  law  which  he  is 
entitled  to  enforce  in  England.^ 

To  this  it  may  be  added  that  a  judgment  in  fact  pronounced  by 
a  foreign  Court  of  competent  jurisdiction  is  far  more  likely  to  be 
irregular  than  void.  The  practical  result,  therefore,  follows  that 
a  judgment  pronounced  by  a  foreign  Court  of  competent  juris- 
diction is  generally  valid  in  England,  even  though  not  pronounced 
by  a  proper  Court. 

ninstrations. 

1.  A  obtains  judgment  in  a  French  Court  against  JT,  a  British 
subject,  for  £100.  The  debt  has  been  contracted,  if  at  all,  in 
England.  X  has  never  been  in  France,  and  there  is  no  circum- 
stance in  the  case  giving  the  French  Court,  in  the  opinion  of 
English  judges,  a  right  to  pronounce  judgment  against  X  (i,  6., 
the  French  tribunal  is  not  a  Court  of  competent  jurisdiction).^ 
The  judgment  is  invalid.^ 

2.  X  is  the  owner  of  a  British  ship.  An  action  in  reni  is 
brought  by  A  against  the  ship  in  a  Louisiana  Admiralty  Court. 
The  ship  is  not,  and  never  has  been,  in  fact,  under  the  control 
of  the  Court,  nor  within  the  territorial  limits  of  the  State  of  Lou- 
isiana. The  Court  gives  judgment  in  favour  of  A.  The  judgment 
is  invalid.^ 

3.  X^  a  British  subject,  is  the  owner  of  a  British  ship.     At  the 

^  See  Intro.,  General  Principle  No.  I.,  p.  22,  ante. 

'  See  as  to  jurisdiction  of  foreign  Courts  in  actions  in  persanam.  Rules  80, 
81,  pp.  369,  379,  ante, 

s  Schibsby  ▼.  WestenkoU,  1870,  L.  R.  6  Q.  B.  155. 

*  See  as  to  jurisdiction  of  foreign  Courts  in  actions  in  rem,  Rule  82,  p.  384, 
anU, 
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stdt  of  Ay  the  ship  is  arrested  when  just  outside  the  territorial 
waters  of  France,  and  an  action  in  rem  is  brought  against  the 
ship  in  a  French  Admiralty  Court.  Judgment  is  given  against 
the  ship.     The  judgment  is  invalid.^ 

4.  The  Scotch  Court  of  Session,  at  a  time  when  ^is  domiciled 
in  England,  grants  ffa.  divorce  from  his  wife,  W.  The  Court  of 
Session  not  being  a  Court  of  competent  jurisdiction,^  the  sentence 
of  divorce  is  invalid. 

6.  Ay  a  French  citizen  resident  in  France,  obtains  judgment 
against  JT,  a  French  citizen  resident  in  France,  for  a  debt  due 
from  Xto  A.  The  French  Court  has  under  French  law  jurisdic- 
tion only  over  traders.  X^  is  not  a  trader.  The  French  Court  is 
not  a  proper  Court  in  which  to  sue  JT.  No  steps  are  taken  by  JT 
to  get  the  judgment  of  the  French  Court  set  aside.  The  judg- 
ment is  (probably)  valid.* 

Rule  90.*  —  A  foreign  judgment  is  invalid  which  is 
obtained  by  fraud. 

Such  fraud  may  be  either 

(1)  fraud  on  the  part  of  the  party  in  whose  favour 

the  judgment  is  given  ;  or 

(2)  fraud  on  the  part  of  the  Court  pronouncing  the 

judgment. 

Comment 

Any  judgment  whatever,^  and  therefore,  any  foreign  judgment, 
is,  if  obtained  by  fraud,  invalid.  The  party  contesting  the  validity 
of  a  judgment  may  prove  fraud  even  though  this  cannot  be  done 
without  re-trying  the  questions  adjudicated  upon  by  the  foreign 
Court. 

^  Compare  Borjesson  ▼.  Cartberg^  1878,  3  App.  Cas.  1316  ;  Simpson  ▼.  Fogo, 
1860, 1  J.  &  H.  18  ;  1863, 1  H.  &  M.  195.  But  see  Ezoeption  to  Rule  94» 
p.  411,  post, 

^  See  as  to  jurisdiction  of  foreign  Courts  in  matters  of  divorce,  Rules  83^  84, 
pp.  387,  302,  ante, 

*  /.  «.,  in  England,  Vanquelin  ▼.  Bauard,  1863, 15  C.  B.  K.  8.  341  ;  33  L.  J. 
C.  P.  78. 

^  As  to  effect  of  fraud  on  validity  of  judgment  generally,  see  Duchess  of 
Kingston's  Case,  1776,  2  Sm.  L.  Cas.,  9th  ed.,  812  ;  compare  Noum&n  t.  Free- 
man,  1887, 37  Ch.  D.  (C.  A.)  244, 249,  judgment  of  Cotton,  L.  J. ;  on  jadgments 
in  personam,  Ahouloff  y.  Oppenheimer,  1882, 10  Q.  B.  D.  (C.  A.)  295  ;  Vadala 
▼.  Latoes,  1890,  25  Q.  B.  D.  (C.  A.)  310  ;  on  judgments  in  rem.  Story,  s.  592  ; 
on  jadgments  of  divorce,  Shaw  ▼.  Gould,  1868,  L.  R.  3  H.  L.  66,  71,  lan- 
guage of  Lford  Cranworth,  p.  77,  language  of  Liord  Chdmsford. 

•  Ochsenbein  y.  Papelier,  1873»  L.  R.  8  Ch.  696. 
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*^  There  are  two  rules  relating  to  these  matters  which  have  to 
be  borne  in  mind,  and  the  joint  operation  of  which  gives  rise  to 
the  difficulty.  First  of  all,  there  is  the  rule  which  is  perfectly 
well  established  and  well  known,  that  ^j)arty  to  an  action  t^rx 
imjicfloh  the  judgment  in  it  for  fraud.  Whether  it  is  the  judg- 
^^  ment  of  an  English  Court  or  of  a  foreign  Court  does  not  matter ; 
^^  using  general  language,  that  is  a  general  proposition  uncon- 
^^ditional  and  undisputed.  Anoiiher  general  proposition  which, 
^^  speaking  in  equally  general  language,  is  perfectly  well  settled, 
«'  is,  that  when  you  bring  an  action  on  a  foreign  judgment,  you 
^*  cannot  go  into  the  merits  which  have  been  tried  in  the  foreign 
**  Court.  But  you  have  to  combine  those  two  rules  and  apply 
^^them  in  the  case  where  you  cannot  go  into  the  alleged  fraud 
**  without  going  into  the  merits. 

^*  Which  rule  is  to  prevail  ?  That  point  appears  to  me  to  have 
**  been  one  of  very  great  difficulty  before  the  case  of  Ahovloff  v. 
*^  Oppenheimer^  At  the  time  when  that  case  was  decided,  namely, 
*^  in  1882,  there  was  a  long  line  of  authorities  including  Bank  of 
^^Australasia  v.  Nlass^  Ochsenbein  v.  Papdier^^  and  Cammell 
*^  V.  Sewdl^^  all  recognising  and  enforcing  the  general  proposition, 
''that  in  an  action  on  a  foreign  judgment  you  cannot  re-try  the 
''merits.  But  until  Aboitloff^s  Case^  the  difficulty  of  combining 
"  the  two  rules  and  saying  what  ought  to  be  done  where  you  could 
"  not  enter  into  the  question  of  fraud  to  prove  it  without  re-open- 
"ing  the  merits  had  never  come  forward  for  explicit  decision. 
"  That  point  was  raised  directly  in  the  case  of  Ahouloff  v.  Oppefir 
"  heimer^  and  it  was  decided.  I  cannot  fritter  away  that  judg- 
"  ment,  and  I  cannot  read  the  judgments  without  seeing  that  they 
"  amount  to  this :  that  if  the  fraud  upon  the  foreign  Court  con- 
"sists  in  the  fact  that  the  plaintiff  has  induced  that  Court  by 
"  fraud  to  come  to  a  wrong  conclusion,  you  can  re-open  the  whole 
"case  even  although  you  will  have  in  this  Court  to  go  into  the 
"  very  facts  which  were  investigated,  and  which  were  in  issue  in 
the  foreign  Court.  The  technical  objection  that  the  issue  is  the 
same  is  technically  answered  by  the  technical  reply  that  the 
"  issue  is  not  the  same,  because  in  this  Court  you  have  to  consider 
"  whether  the  foreign  Court  has  been  imposed  upon.  That,  to  my 
"  mind,  is  only  meeting  technical  argument  by  a  technical  answer, 
"  and  I  do  not  attach  much  importance  to  it ;  but  in  that  case  the 
Court  faced  the  difficulty  that  you  could  not  give  effect  to  the 

1  10  Q.  B.  D.  205.  «  16  Q.  B.  D.  717. 

«  L.  R.  8  Ch.  6d5.  *  6  H.  &  N.  728. 

*  10  Q.  B.  D.  205. 
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'^  defence  without  re-trying  the  merits.  The  fraud  practised  on 
'^  the  Court,  or  alleged  to  have  been  practised  on  the  Court,  was 
^^  the  misleading  of  the  Court  by  evidence  known  by  the  plaintiff 
'^  to  be  false.  That  was  the  whole  fraud.  The  question  of  fact, 
*^  whether  what  the  plaintiff  had  said  in  the  Court  below  was  or 
'^  was  not  false,  was  the  very  question  of  fact  that  had  been  ad- 
^^  judicated  on  in  the  foreign  Court ;  and,  notwithstanding  that  was 
'^  so,  when  the  Court  came  to  consider  how  the  two  rules,  to  which 
I  have  alluded,  could  be  worked  together,  they  said :  ^  Well,  if 
that  foreign  judgment  was  obtained  fraudulently,  and  if  it  is 
necessary,  in  order  to  prove  that  fraud,  to  re-try  the  merits,  you 
are  entitled  to  do  so  according  to  the  law  of  this  country.'  I 
cannot  read  that  case  in  any  other  way."  ^ 
The  fraud  which  vitiates  a  judgment  must  generally  be  fraud 
of  the  party  in  whose  favour  the  judgment  is  obtained,  but  it  may 
(conceivably  at  any  rate)  be  fraud  on  the  part  of  the  foreign 
Court  giving  the  judgment,  as  where  a  Court  gives  judgment  in 
favour  of  A^  because  the  judges  are  bribed  by  some  person,  not 
the  plaintiff,  who  wishes  judgment  to  be  given  against  JT,  the 
defendant. 

The  doctrine  that  fraud  vitiates  a  judgment  applies  in  principle 
to  foreign  judgments  of  every  class. 

It  is  clearly  applicable  to  a  judgment  in  personam?  It 
applies  to  a  judgment  or  sentence  of  divorce,^  and  our  Courts 
constantly  refuse  to  treat  as  valid  a  divorce  obtained  from  a  for- 
eign Court  by  fraud  or  collusion  between  the  parties.  It  applies 
further,  at  any  rate,  between  the  litigants,  to  a  judgment  in  rem. 
"  The  doctrine,  however,"  writes  Story  [that  in  proceedings  in 
rem^  the  judgment  of  a  Court  of  competent  jurisdiction  is  conclu- 
sive], ^^is  always  to  be  understood  with  this  limitation,  that  the 
^'judgment  has  been  obtained  bona  fide  and  without  fraud ;  for 
^^if  fraud  has  intervened,  it  will  doubtless  avoid  the  force  and 
"  validity  of  the  sentence."  *  But  it  is  questionable  whether  the 
fraud  which,  as  between  the  litigants,  vitiates  a  judgment  in  ref/n 
affects  the  rights  of  third  persons,  e.  ^.,  bona  fide  purchasers, 
who  in  ignorance  of  the  fraud  acquire  under  or  in  consequence  of 
the  judgment  a  title  to  the  rea,  e.  </.,  a  ship,  affected  thereby. 

^  VadakL  ▼.  Latxyes,  1890,  25  Q.  B.  D.  (C.  A.)  310,  316,  317,  per  Lindle^, 
L.J. 

«  Vadala  v.  Lawes,  1890,  26  Q.  B.  D.  (C.  A.)  310. 

»  Shaw  ▼.  Gould,  1868,  L.  R.  3  H.  L.  66  ;  Niboyet  v.  Niboyet,  1875,  4  P.  D. 
(C.  A.)  1,  8, 9,  judgment  of  James,  L.  J. ;  Dolphin  ▼.  Robins,  1859,  7  H.  L.  C. 
390  ;  29  L.  J.  P.  &  M.  11.    See  Bonaparte  ▼.  Bonaparte,  [1892]  P.  402. 

*  Story,  8.  592. 
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^^  Fraud/'  it  has  been  said  by  Mr.  Justice  Blackburn,  in  reference 
to  this  very  question,  "  will  indeed  vitiate  everything ;  though  we 
^^  may  observe  that  there  is  much  force  in  what  Mr.  Mellish  sug- 
^^  gested  in  the  course  of  his  argument  in  this  case,  that  even  if 
^^  there  had  been  fraud  on  the  part  of  the  litigants,  or  even  of  the 
'^  tribunal,  it  would  be  very  questionable  whether  it  could  be  set 
^^  up  against  a  bona  fide  purchaser  who  was  quite  ignorant  of  it."  ^ 

Illustrations. 

1.  A  obtains  in  a  Russian  Court  a  judgment  against  X  that  X 
shall  either  deliver  to  A  certain  goods  of  ^'s,  then,  as  alleged,  in 
X\  possession,  or  pay  A  a  sum  equivalent  to  <£1,050.  The  judg- 
ment, which  is  affirmed  on  appeal  to  a  superior  Russian  Court, 
is  obtained  by  ^'s  fraudulently  concealing  from  the  Court  that 
at  the  very  moment  when  the  action  is  brought,  the  goods  are  in 
the  possession  of  A,     The  judgment  is  invalid.^ 

2.  A  brings  an  action  in  Sicily  against  X  to  recover  money 
alleged  to  be  due  on  certain  bills  of  exchange.  A  obtains  judg- 
ment against  JTby  fraudulently  representing  to  the  Italian  Court 
that  the  bills  of  exchange  were  given  under  the  authority  of  X 
and  for  mercantile  transactions,  whereas  they  were  given  with- 
out JT's  authority  for  gambling  debts.     The  judgment  is  invalid.^ 

3.  A  obtains  a  judgment  against  X  in  a  foreign  Court.  The 
judgment  is  given  against  X  because  X  declines  to  bribe  the 
foreign  Court.     The  judgment  is  invalid.^ 

4.  A  commences  an  action  against  X  in  France.  It  is  agreed 
between  A  and  X  in  France  that  the  action  shall  be  dropped 
and  the  whole  matter  in  dispute  be  referred  to  arbitration  in 
London.  X  under  this  arrangement  returns  to  England.  A 
fraudulently,  and  in  breach  of  this  arrangement,  continues  the 
action  in  France,  and  recovers  judgment  against  X  in  a  French 
Court  for  a  sum  equivalent  to  £220.     The  judgment  is  invalid.^ 

5.  ^and  TF^  obtain  a  divorce  in  a  Scotch  Court  by  collusion 
and  fraud.     The  sentence  of  divorce  is  invalid.^ 

1  Castrique  ▼.  /mm,  1870,  L.  R.  4  H.  L.  414,  433,  opinion  of  Blackburn,  J. 
See  Exception,  p.  411,  post,  and  Role  140,  p.  530,  past. 

«  Abouloffy.  Oppenheitner,  1882, 10  Q.  B.  D.  (C.  A.)  295. 

«  Vadala  v.  Lawes,  1890,  25  Q.  B.  D.  (C.  A.)  310. 

^  It  is  difficalt  to  find  any  reported  case  of  fraud  on  tbe  part  of  a  tribanal^ 
but  it  is  admitted  that  such  fraud  would  invalidate  the  judgment  of  a  Court. 

*  Ochsenbein  r,  Papelier,  1873,  L.  R.  8  Ch.  695.  See  especially,  language  of 
Sdbome,  Ch.,  p.  698. 

*  Shaw  ▼.  Gould,  1868,  L.  R.  3  H.  L.  55.  Compare  Bonaparte  v.  Bonaparte^ 
[1892]  P.  402. 
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6.  JTis  the  owner  of  a  British  ship.  A^  when  the  ship  is  in 
France,  brings  an  action  in  rem  against  the  ship,  and  by  means 
of  fraud  obtains  from  the  French  Court  a  judgment  against  the 
ship,  under  which  it  is  assigned  to  .J.  as  owner.  The  judgment 
is  invaUd.^ 

Rule  91.  —  A  foreign  judgment  is,  possibly,  invalid 
when  the  Court  pronouncing  the  judgment  refuses  to  give 
such  recognition  to  the  law  of  other  nations  as  is  required 
by  the  principles  of  private  international  law  (?).^ 

ninstratioiL 

D,  domiciled  in  England,  mortgages  in  England  to  A  sl  ship 
lying  at  Liverpool.  The  ship  is  seized  at  New  Orleans  under  a 
judgment  against  D.  A^  as  being,  under  English  law,  the  owner 
of  the  ship,  opposes  the  sale  of  the  ship  before  the  Louisiana 
Coiurt.  The  ship  is  sold  under  a  writ  ol  fieri  facias  for  the  benefit 
of  D's  creditor,  and  the  Louisiana  Court  refuses  to  recognise  the 
right  to  the  ship  acquired  by  A  in  England.  The  refusal  is 
based  on  the  ground  that  the  right  was  not  acquired  in  such  a 
manner  as  to  be  valid  by  the  law  of  Louisiana.  The  ship  is  pur- 
chased by  X.  A  and  not  X  is,  in  England,  the  owner  of  the 
ship,  i,  e.,  the  Louisiana  judgment  is  invalid,  and  X  has  not  in 
England  a  good  title  to  the  ship  against  A? 

^  Compare  Cagtrique  v.  /mm,  1870,  L.  R.  4  H.  L.  414,433^  opimon  of  Blads- 
hwiif  J. 

>  Simpson  ▼.  Fogo,  1863,  32  L.  J.  Ch.  249 ;  1  H.  &  M.  195  ;  1860,  IJ.  &  H. 
18  ;  29  L.  J.  Ch.  657.  See,  however,  Westlake,  pp.  178, 179  ;  FooU,  pp.  556, 
557,  574  ;  PiggoU,  p.  247. 

»  Simpson  v.  Fogo,  1863, 1  H.  &  M.  195. 

**  Under  these  eiroumstanoes,  having  to  come  to  a  decision  in  a  case  which  is 
"  entirely  new  in  specie,  and  which  wUl  never  mse,  as  it  seems  to  me,  in  any 
*'  other  country  in  the  world  except  Louisiana,  I  confess  I  yield  to  the  view  of 
*'  that  section  of  the  Judges  who  considered,  in  the  «ase  of  Castrique  v.  Imrie^ 
<<  that  even  a  judgment  in  rem  may  lose  its  hinding  force  where  there  appears 
**  on  the  face  of  it  a  perverse  and  deliberate  refusal  to  recognise  the  law  of 
**  the  country  by  which  title  has  been  validly  conferred.  The  law  of  En^Umd^ 
**  being  by  the  comity  of  nations  that  which  must  govern  the  transfer  —  the 
"  transfer  being  in  England,  the  parties  resident  here  —  the  ship  an  English 
**  ship  at  sea  on  a  voyage  from  an  English  port ;  when  I  find  «  foreign  Coort 
**  saying  '  we  will  deal  with  that  ship  as  the  property  of  the  person  who  has 
"  already  transferred  it,'  that  seems  to  me  to  be  so  contrary  to  law,  and  to  what 
« is  required  by  the  comity  of  nations,  that  I  am  bound  to  hold  that  the  property 
"  acquired  by  the  Banlc  of  Liverpool  must  prevail  against  a  sale  made  on  the 
<«<  principle  entertained  by  a  foreign  Court,  that»  as  between  xnortgagon  and 
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Rule  92.  —A  foreign  judgment  may  sometimes  be  in- 
valid on  accoimt  of  the  proceedings  in  which  the  judgment 
was  obtained  being  opposed  to  natural  justice  (e.  g.y  owing 
to  want  of  due  notice  to  the  party  affected  thereby).  But 
in  such  a  case  the  Court  is  (generally)  not  a  Court  of  compe- 
tent jurisdiction.^ 

Comment 

With  the  justice  of  the  decision  arrived  at  by  a  foreign  Court 
of  competent  jurisdiction,  our  Courts  have  do  concern.  A  foreign 
judgment  may  be  perfectly  valid,  though  unjust  to  the  party 
against  whom  it  is  given.  But  the  mode  in  which  a  Court  pro- 
ceeds may,  it  is  said,  be  so  opposed  to  natural  justice  as  to  invali- 
date the  judgment  of  the  Court. 

This  opposition,  however,  to  natural  justice  in  the  procedure  of 
a  Court  generally  consists  of  want  of  due  notice  of  action  to  an 
absent  defendant  affected  by  the  judgment.  This  is,  in  reality,  a 
ground  of  objection  to  the  jurisdiction  of  the  foreign  Court,  and  it 
is,  to  say  the  least,  arguable,  that  whenever  a  foreign  judgment  is 
impeachable  on  the  ground  of  opposition  to  natural  justice,  it 
is  invalid,  if  at  all,  on  the  ground  that  the  Court  is  not  a  Court  of 
competent  jurisdiction.^ 

The  objection,  moreover,  that  a  defendant  did  not  receive  due 
notice  of  action,  can  be  taken  (it  is  submitted)  only  where  the 
defendant  at  the  commencement  of  the  action  is  not  resident  in 
the  country  where  it  is  brought.  If  he  is,  any  notice,  it  is  con- 
ceived, is  sufficient  which  is  in  accordance  with  the  law  of  the  for- 
eign country.® 

'^mortgagees,  the  mortgagees' interest  is  wholly  to  be  eztingaished,  and  the 
*'  right  of  the  mortgagors  is  paramoant  and  absolute."  Simpson  y.  Fogo^  1863, 
1  H.  &  M.  195,  247,  judgment  of  Page  Wood^  V.  C.  These  words  show  that 
the  principle  established  by  or  relied  upon  in  Simpson  v.  Fogo  is  (even  if 
not  of  doubtful  yalidity)  at  any  rate  of  very  narrow  application.  It  would 
seem  only  to  apply  where  the  Court  of  a  foreign  country  bases  its  judgment 
on  the  deliberate  refusal  to  recognise  a  right  duly  acquired  under  the  law  of 
England. 

^  Buchanan  r.  Rucker,  1808,  9  East,  192  ;  Henderson  v.  Henderson,  1844,  6 
Q.  B.  288 ;  13  L.  J.  Q.  B.  274,  277  ;  Sheehy  v.  Professional  Life  Assurance  Co. 
1867,  2  C.  B.  N.  8.  211  ;  26  L.  J.  C.  P.  302 ;  Crawley  v.  Isaacs,  1867,  16  L.  T. 
629 ;  and  compare  for  good  statement  of  law,  PiggoU,  pp.  167-174. 

s  Compare  Schibsby  v.  Westenhok,  1870,  L.  R.  6  Q.  B.  166. 

*  Comparo  Foote,  pp.  660-663. 
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ninstratlons. 

1.  A  judgment  is  given  in  a  Danish  Court  with  regard  to  the 
yalidity  of  a  will.  The  Court  is  constituted  in  accordance  with 
Danish  law  of  persons,  some  of  whom  are  interested  in  the  prop- 
erty in  dispute.  The  judgment  in  favour  of  such  persons  is  op- 
posed to  natural  justice,  and  is  invalid.^ 

2.  A  obtains  a  judgment  in  France  against  J^  who  is  not  a 
French  citizen,  and  who  is  not  in  France,  and  has  never  been 
resident  in  France ;  and  the  only  notice  given  to  X  is,  in  accord- 
ance with  French  law,  a  service  of  summons  on  a  French  official. 
X^  does  not  appear,  and  judgment  is  obtained  against  him.  The 
judgment  is  invalid.^ 

Rule  93.  —  A  foreign  judgment  shown  to  be  invalid 
under  any  of  the  foregoing  Rules,  89  to  92,  is  hereinafter 
termed  an  invalid  foreign  judgment. 

Rule  94.  —  An  invalid  foreign  judgment  has  (subject  to 
the  possible  exception  hereinafter  mentioned)  no  effect.^ 

Comment 

When  it  is  established  that  a  foreign  judgment  to  which  effect 
is  to  be  given  in  England  is  invalid,  the  judgment  has  no  effect  in 
England. 

A  Scotch  or  Irish  judgment  which,  in  conformity  with  Rule 
101,  is  extended  to  England  by  means  of  a  certificate  registered 
under  the  Judgments  Extension  Act,  1868,  cannot  (apparently) 
be  shown  in  England  to  be  invalid.  The  judgment  itself,  there- 
fore, must  be  treated  as  a  valid  judgment  in  England  unless  and 
until  it  is  set  aside  by  proper  proceedings  in  Scotland  or  Ireland.^ 

1  Price  V.  Dewhurst,  1837,  8  Sim.  279. 

'  Compare  Schibsby  v.  Westenholz,  1870,  L.  R.  6  Q.  B.  155.  In  Schihsby  ▼. 
Westenholz,  the  defendant  residing  in  England  had  notice  of  the  action  substan- 
tially equivalent  to  that  which  might  have  been  given  to  absent  defendants 
under  C.  L.  P.  Act,  1852,  ss.  18, 19.  The  French  procedure  could  not  there- 
fore be  condemned  by  an  Englisli  Court  as  contrary  to  natural  justice.  The 
real  objection  to  it  was  that  the  French  Court  was  not  under  the  ciroumstanoes 
a  Court  of  competent  jurisdiction. 

'  /.  e,y  in  England. 

^  Note  that  if  an  action  be  brought  on  a  Scotch  or  Irish  judgment  in  Eng- 
land, the  judgment  may,  like  any  other  foreign  judgment,  be  shown  to  be  invalid. 
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niustratlons. 

1.  A  obtains  judgment  in  a  French  Court  against  JT  for  a 
debt  amounting  to  £100.  The  judgment  is  invalid.  A  cannot 
maintain  an  action  against  X  on  the  judgment  in  England.^ 

2.  The  Scotch  Court  of  Session  divorces  ff  from  his  wife,  W. 
The  divorce  is  invalid.  II,  during  the  lifetime  of  TT,  marries  N 
in  England.  The  marriage  with  iV  is  invalid,  and  II  is  liable  to 
be  convicted  of  bigamy.^ 

3.  A  foreign  Admiralty  Court  gives  a  judgment  in  rem  against 
an  English  ship.  The  judgment  is  invalid.  If  the  ship  comes  to 
England  the  judgment  cannot  be  enforced  against  the  ship  by  an 
action  in  rem.^ 

Exception.  —  An  invalid  foreign  jadgment  in  rem  may  possibly  have  an  effect 
in  England  as  an  assignment,  though  not  as  a  judgment^ 

Comment 

A  foreign  judgment,  given  in  an  action  in  remj  e.  g.^  against  a 
ship,  may,  as  already  pointed  out,  though  invalid  as  a  judgment, 
and  indeed  for  any  purpose  as  between  the  litigant  parties,  have 
an  effect  in  England  as  a  valid  assignment  of  the  ship  to  a  third 
party ;  for  if  the  ship,  whilst  still  in  the  country  where  the  judg- 
ment was  given,  is  assigned  under  or  by  virtue  of  the  judgment, 
^*  9'y  by  the  sale  of  the  ship,  under  the  order  of  the  Court  giving 
the  judgment,  to  a  bona  fide  purchaser,  the  assignment  is  valid 
by  the  lex  situs,  and  therefore  prima  facie  valid  everywhere ;  in 
other  words,  the  judgment  has  an  effect  as  an  assignment. 

UlustratloiL 

A  foreign  Admiralty  Court  gives  a  judgment  in  rem  against  a 
British  ship  owned  by  A,  an  Englishman.  The  judgment  is  ob- 
tained by  the  fraud  of  the  plaintiff.  The  ship  is  under  the  judg- 
ment sold  to  JT,  a  bona  fide  purchaser,  who  knows  nothing  of  the 
fraud.  When  the  ship  comes  to  England,  A  lays  claim  to  the 
ship,  and  shows  that  the  foreign  judgment  was  obtained  by  fraud. 
Semble,  that  X  has  a  good  title  as  against  A,  i.  e.,  that  the  judg- 
ment, though  invalid,  has  an  effect  in  England  as  an  assignment.^ 

1  Schibsby  ▼.  Westenholz,  1870,  L.  K.  6  Q.  B.  165. 

«  LoUey's  Case,  1812,  2  CI.  &  F.  667.  See  Shaw  v.  Gould,  1868,  L.  R.  3 
H.  L.  65. 

'  See  an  to  snch  an  action.  Rule  103,  p.  429,  post 

*  See  Castrique  ▼.  Imrie,  1870,  L.  R.  4  H.  L.  414,  433,  opinion  of  Blacidwm, 
J. ;  and  compare  Rule  140,  p.  630,  post, 

»  Ibid. 
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(m)   Valid  Foreign  Judgments. 

Rule  95.  —  A  foreign  judgment,  which  is  not  an  invalid 
foreign  judgment  under  Rules  89  to  92,  is  valid,  and  is 
hereinafter  termed  a  valid  foreign  judgment. 

Rule  96.^  — Any  foreign  judgment  is  presumed  to  be  a 
valid  foreign  judgment  unless  and  until  it  is  shown  to  be 
invalid. 

Rule  97.*  —  A  valid  foreign  judgment  is  conclusive  as 
to  any  matter  thereby  adjudicated  upon,  and  cannot  be 
impeached  for  any  error  either 

(1)  of  fact,'*  or 

(2)  of  law.* 

Comment 

^*  The  decisions  of  the  Court  of  Queen's  Bench  in  BanJc  of 
*'  Australasia  v.  Nias^  of  the  Court  of  Common  Pleas  in  Bank 
^^  of  Aicstralasia  v.  Harding^  and  of  the  Court  of  Exchequer  in 
^'  De  Cosse  Brissac  v.  Rathhone^  .  .  .  leave  it  no  longer  open  to 
'^  contend,  unless  in  a  Court  of  error,  that  a  foreign  judgment 
*'  can  be  impeached  on  the  ground  that  it  was  erroneous  on  the 
*^  merits ;  or  to  set  up  as  a  defence  to  an  action  on  it,  that  the 
'^  tribunal  mistook  either  the  facts  or  the  law,"  ^  and  this  holds 

1  AUvon  ▼.  Fwmival,  1834, 1  C.  M.  &  R.  277 ;  Bank  of  Australana  t.  Nku, 
1851, 16  Q.  B.  717  ;  Henderson  v.  Henderson,  1844,  6  Q.  B.  288 ;  Robertson  ▼. 
Struth,  1844,  5  Q.  B.  941. 

« A  declaration  upon  the  judgment  of  a  foreign  Coort  need  not  state  that 
**  the  Court  had  jurisdiction  over  the  parties  or  the  cause,  every  presumption 
**  being  made  in  favour  of  a  foreign  judgment."  BuUen  ff  Leake,  3rd  ed., 
pp.  194, 195,  note  i(a). 

>  Bank  of  Australasia  v.  Nias,  1851, 20  L.  J.  Q.  B.  284  ;  KdsaU  v.  MarshaU, 
1856, 1  C.  B.  N.  g.  241  ;  26  L.  J.  a  P.  19  ;  Ellis  v.  dP Henry,  1871,  L.  R.  6C. 
P.  228,  238. 

•  Henderson  v.  Henderson,  1844,  6  Q.  B.  288  ;  13  L.  J.  Q.  B.  274 ;  De  Cosse 
Brissac  v.  Rathbone,  1861,  6  H.  &  N.  301 ;  30  L.  J.  Ex.  238  ;  Foote,  p.  564. 

^  Castrique  v.  Imrie,  1870,  L.  R.  4  H.  L.  414  ;  Godard  v.  Gray,  1870,  L.  R. 
6  Q.  B.  139  ;  ScoU  v.  Pilkington,  1862,  2  B.  &  S.  11  ;  31  L.  J.  Q.  B.  81 ;  De 
Cosse  Brissac  v.  Rathhone,  1861,  6  H.  &  N.  301 ;  30  L.  J.  Ex.  38. 

»  16  Q.  B.  717  ;  20  L.  J.  Q.  B.  284. 

•  9  C.  B.  661 ;  19  L.  J.  C.  P.  346. 
f  6H.&N.  301;  30  L.  J.  Ex.  238. 

•  Godard  v.  Gray,  1870,  L.  R.  6  Q.  B.  139, 150-152,  judgment  of  BfocBum, 
J.    It  was  indeed  at  one  time  maintained  that  a  foreign  judgment  was  merely 
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whether  the  mistake  be  an  error  with  regard  either  to  foreign 
law  or  to  English  law,  and  whether  such  mistake  do,  or  do  not, 
appear  on  the  face  of  the  proceedings.^  The  rights  acquired 
under  a  foreign  judgment  stand,  in  short,  in  the  same  position  as 
other  rights  duly  acquired  under  foreign  law,^  and  are  entitled  to 
recognition  to,  at  any  rate,  the  same  extent  as  other  rights  duly 
acquired  under  the  law  of  any  civilised  country. 

^^  The  principle  on  which  an  action  can  be  brought  on  a  foreign 
*'  judgment  is  that  the  rights  of  the  parties  haye  been  already  in- 
^  yestigated  and  determined  by  a  competent  tribunal,  or  that  if 
*^  such  rights  haye  not  been  in  fact  investigated  and  determined, 
*^  it  is  because  the  parties,  or  one  of  them,  have  made  default  and 
not  availed  themselves  of  the  opportunities  afforded  them  by 
the  foreign  tribunal.  In  an  action  on  a  foreign  judgment  not 
impeached  for  fraud,  the  original  cause  of  action  is  not  re-inves- 
tigated here,  if  the  judgment  was  pronounced  by  a  competent 
*'  tribunal  having  jurisdiction  over  the  litigating  parties :  Godard 
**  V.  GrToy ;  *  Schibsby  v.  Weatenhoh^  The  judgment  is  treated 
^  as  res  judicata^  and  as  giving  rise  to  a  new  and  independent 
^'obligation  which  it  is  just  and  expedient  to  recognise  and 
"  enforce."  ^ 

This  general  principle,  though  stated  in  reference  to  a  judg- 
ment in  personam^  applies  to  every  kind  of  judgment ;  it  extends 
alike  to  a  judgment  in  personam^  to  a  judgment  in  remj  and  to 

eridenoe  of  the  cause  of  action,  6.  g^  the  debt,  in  respect  of  which  the  judg- 
ment was  given.  See  Houlditch  ▼.  Donegal,  1834,  2  CI.  &  F.  470,  477,  kn- 
goage  of  Lord  Brougham,  But  this  doctrine  may  now  be  considered  erro- 
neous. 

>  Godard  v.  Gray,  1870,  L.  R.  6  Q.  B.  139.  Semble,  that  Meyer  ▼.  RalU, 
1876, 1  C.  F.  D.  358,  must  either  be  treated  as  depending  upon  the  very 
special  circumstances  of  the  case  in  which  the  parties  admitted  that  the  law  of 
the  foreign  tribunal  had  not  been  correctly  declared  by  its  judgment,  or  else 
must  be  taken  as  wrongly  decided.  Compare  NeUon^  Private  International 
Lawy  p.  357,  note  (k). 

^  See  Intro.,  General  Principle  No.  I.,  p.  22,  and  pp.  24,  25,  ante. 

«  L.  R.  6  Q.  B.  139. 

*  L.  R.  6  Q.  B.  165. 

*  In  re  Hendenon,  Nowion  t.  Freeman,  1887,  37  Ch.  D.  (C.  A.)  244,  256, 
per  LindUy,  L.  J. 

*  Godard  t.  Gray,  1870,  L.  R.  6  Q.  B.  139 ;  Schibiby  v.  Westenhoh,  1870, 
L.  R.  6  Q.  B.  155. 

7  Cattrique  v.  Imrie,  1870,  L.  R.  4  H.  L.  414. 

**  By  the  comity  which  is  paid  by  us  to  the  judgment  of  other  Courts  abroad 
''of  competent  jurisdiction  we  give  a  full  and  binding  effect  to  such  jndg- 
"  ments,  as  far  as  they  profess  to  bind  the  persons  and  property  immediately 
''before  them  in  judgment."  Power  ▼.  WhUmore,  1815,4  M.  &  S.  141,  150, 
judgment  of  EUerUtorough,  C.  J. 
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a  judgment  or  sentence  of  divorce/  or  any  other  judgment  having 
reference  to  status.^ 

The  difference  between  judgments  in  personam  and  judgments 
in  rem^  or  as  to  status,  lies  not  in  their  conclusiveness  as  to  the 
matter  which  they  decide,  but  in  the  nature  of  the  matter  which 
they  must  be  taken  to  have  decided,  and  as  to  which  therefore 
alone  they  are  conclusive.  When  a  Court  pronounces  a  judgment 
in  personam^  it  decides  only  that  A  has  a  given  right  against  Xy 
e,  g.^  a  right  to  the  payment  of  £20  by  X ;  the  judgment,  there- 
fore, is  conclusive  only  as  between  A  and  JT,  or  their  representa- 
tives. When  a  Court,  on  the  other  hand,  pronounces  a  judgment 
in  rem^  it  determines  the  title  to  a  thing,  e.  ^.,  a  ship,  not  as  be- 
tween A  and  JT,  but  as  regards  A  against  all  the  world.  The 
judgment,  therefore,  is  conclusive  against  the  whole  world.^  The 
same  remark  applies  in  principle  to  a  sentence  of  divorce,  for 
the  sentence  determines  that  ^and  TF,  the  divorced  persons,  are, 
as  regards  all  the  world,  to  be  regarded  as  unmarried  persons. 

The  principle  that  a  foreign  judgment  is  conclusive  and  unim- 
peachable upon  its  merits  holds  good  whether  the  judgment  be 
relied  upon  by  the  plaintiff  or  by  the  defendant.^ 

Illustrations.' 

1.  A  obtains  a  foreign  judgment  against  X  for  a  debt  due  from 
Xio  A.  The  judgment  is  conclusive,  and  X  cannot,  in  an  action 
on  the  judgment  in  England,  show  that  the  debt  was  not  really 
owing  from  X  to  A,^ 

2.  A  sues  JT  in  a  French  Court  for  breach  of  an  English 
charter-party,  in  which  is  a  clause,  ^'  penalty  for  the  non-perform- 
ance of  this  agreement  estimated  amount  of  freight."  The  foreign 
Court,  under  an  erroneous  view  of  English  law,  treat  this  clause 
as  fixing  the  amount  of  damages  recoverable,  and  therefore  give 
judgment  in  favour  of  A  for  <£700,  the  amoimt  of  the  freight. 


»  Harney  v.  Famie,  1882,  8  App.  Cas.  43. 

«  Doglimi  v.  Crispin,  1866,  L.  R.  1  H.  L.  301 ;  /n  re  Trufort,  1887,  36  Ch. 
D.  600,  611. 

^  Compare  Story,  ss.  591,  592. 

«  Burrows  v.  Jemino,  1726,  2  Str.  733  ;  Plummer  v.  Woodlmme,  1825,  4  B.  & 
C.  625  ;  Bank  of  Australasia  y.  Harding,  1850,  9  C.  B.  661 ;  19  L.  J.  C.  P.  345  ; 
Henderson  v.  Henderson,  1843,  3  Hare,  100.     Cf.  Nelson,  p.  346. 

*  In  these  illuBtrations  it  is  assumed  that  the  Court  is  a  Court  of  competent 
jurisdiction. 

0  Tarletan  v.  Tarleton,  1815,  4  M.  &  S.  20. 
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The  judgment,  though  given  under  a  mistaken  view  of  English 
law,  is  conclusive.^ 

3.  A  brings  an  action  in  England  for  <£200  due  to  A  from 
X  under  a  judgment  of  a  New  York  Court.  The  judgment  is 
founded  on  a  mistaken  view  of  the  law  of  New  York.  The  judg- 
ment is  conclusive.^ 

4.  A  obtains  a  judgment  for  debt  against  JT  in  a  Canadian 
Court.  X^  at  the  time  the  action  is  brought  in  Canada,  has  been 
made  bankrupt  in  England,  and  might  have  pleaded  the  bank- 
ruptcy in  defence  to  the  action.  The  bankruptcy  is  not  pleaded 
in  Canada.     The  Canadian  judgment  is  conclusive.^ 

6.  H  is  domiciled  in  Scotland ;  he  marries  TF,  an  Englishwoman, 
in  England.  Whilst  they  are  domiciled  in  Scotland,  ^obtains  a 
divorce  f i*om  TF  in  a  Scotch  Court  for  a  cause  for  which  divorce 
could  not  be  obtained  in  England.  The  sentence  of  divorce  is 
conclusive.^ 

BuLE  98.  —  A  valid  foreign  judgment  has  the  effects 
stated  in  Rules  99  to  105  ;  and  these  effects  depend  upon 
the  nature  of  the  judgment. 

Comment 

The  validity  or  the  conclusiveness  of  a  foreign  judgment  does 
not  necessarily  involve  the  enforceability  thereof  in  England. 
The  extent  to  which  a  foreign  judgment,  even  when  valid,  can 
be  enforced,  or  what  in  other  words  are  its  effects  in  England,  is 
to  be  determined  in  accordance  with  Rules  99  to  105.^ 

^  Godard  ▼.  Gray,  1870,  L.  R.  6  Q.  B.  139.  See  also,  Castrique  ▼.  /mrte, 
1870,  L.  K  4  H.  L.  414. 

*  Scott  Y.  PUkington,  1862,  2  B.  &  S.  11 ;  31  L.  J.  Q.  B.  81.  Conf.  De  Cosse 
Briisae  y.  Rathbone,  1861,  6  H.  &  N.  301 ;  30  L.  J.  £x.  238 ;  and  contrast 
Meyer  ▼.  Ralli,  1876, 1  C.  P.  D.  358,  which  (semble)  b  wrongly  decided. 

»  EUis  V.  McHenry,  1871,  L.  R.  6  C.  P.  228. 

^  Harvey  r,  Famie,  1882, 8  App.  Cas.  43.  Compare  ScoU  ▼.  Attomey-General^ 
1886,  11  P.  D.  128,  which  apparently  shows  that  the  Scotch  Court  would  have 
bad  jurisdiction,  and  the  sentence  have  been  conclusive,  even  had  the  parties 
been  domiciled  in  England  at  the  time  of  the  marriage. 

'  See  pp.  416-431,  post. 
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n.   PARTICULAR  KINDS  OF  JUDGMENTS.* 

(A)  JuDGMEisrr  in  Personam. 
(a)  As  Cause  of  Action. 

m 

Rule  99. —  Subject  to  the  possible  exception  herein- 
after mentioned,  a  valid  foreign  judgment  in  personam  may 
be  enforced  by  an  action  for  the  amount  due  under  it  if 
the  judgment  is 

(1)  for  a  debt,^  or  definite  sum  of  money,  and 

(2)  final  and  conclusive,^ 
but  not  otherwise. 

Provided  that  a  foreign  judgment  may  be  final  and  con- 
clusive, though  it  is  subject  to  an  appeal,  and  though  an 
appeal  against  it  is  actually  pending  in  the  foreign  country 
where  it  was  given.^ 

Comment 

There  is  no  mode  of  directly  enforcing  a  foreign  judgment  in 
England  (unless  it  be  a  Scotch  or  Irish  judgment^)  by  execution, 
but  a  valid  foreign  judgment  for  a  debt  or  fixed  sum  of  money 
may  be  enforced  by  an  action  on  the  part  of  the  person  in  whose 
favour  the  judgment  is  given  (generally  the  plaintiff  in  the  for- 
eign proceedings)  for  the  sum  due  under  the  judgment. 

As  to  conditions  of  enforceabilitj/,  —  The  possibility  of  enforc- 
ing a  foreign  judgment  by  action,  or  of  bringing  (to  use  the 
technical  term)  ^^  an  action  on  the  judgment,"  is  subject  to  two 
conditions,  each  of  which  is  essential  to  the  maintenance  of  the 
action. 

1  See  for  antborities  as  to  Foreign  Judgments,  note  1,  p.  400,  ante, 

>  Sadler  y.  RobinSy  1808, 1  Camp.  253 ;  Henderson  y.  Henderson,  1844, 6  Q.  B. 
288  ;  Nouvion  y.  Freeman,  1889, 15  App.  Cas.  1. 

*  Plummer  y.  Woodbume,  1825,  4  B.  &  C.  625 ;  Henley  y.  Soper,  1828,  8  B. 
&  C.  16  ;  Paul  y.  Roy,  1852,  15  Beay.  433  ;  Patrick  y.  Shedden,  1863,  2  £.  & 
B.  14  ;  22  L.  J.  Q.  B.  283  ;  Frayes  y.  Worm,  1861, 10  C.  B.  K.  8.149 ;  2Smitk, 
L,  Cos.,  9th  ed.,  p.  882. 

^  Nouvion  y.  Freeman,  1889, 15  App.  Cas.  1, 13,  language  of  Lord  WtUson ; 
Nouvion  y.  Freeman,  1887,  37  Ch.  D.  (C.  A.)  242,  255,  judgment  of  Lmdley, 
L.  J. ;  Scott  y.  PUkington,  1862,  2  B.  &  S.  11. 

s  See  Rule  101,  p.  424,  poit. 
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First,  the  judgment  must  be  a  judgm^it  for  a  debt.^  It  must 
order  X,  the  defendant  in  the  English  action,  to  pay  to  A^  the 
plaintiff,  a  definite  and  actually  ascertained  ^  sum  of  money ;  if 
it  orders  him  to  do  anything  else,  e.  g.y  specifically  perform  a 
contract,  it  will  not  support  an  action. 

Secondly,  the  judgment  must  be  ^^ final  and  conclusiveJ*^ 
^^  There  is  [often]  a  little  misapprehension  as  to  what  is  meant 
"by  the  word  'final.'  We  require  a  foreign  judgment  to  be  a 
''  final  one,  that  is  to  say,  it  must  not  be  merely  what  we  should 
'^  call  here  an  interlocutory  order,  an  order  not  purporting  to  de- 
''cide  the  rights  of  the  parties,  but  merely  requiring  something  to 
''be  done  pending  the  prosecution  of  the  action,  either  for  the 
"  purpose  of  security,  or  of  keeping  things  as  we  say  in  statu  quo 
"  until  the  trial  of  the  action."  ^ 

The  reason  for  this  is  that  "  to  give  effect  ...  in  this  country 
"to  a  .  .  .  judgment  [which  is  not  final  in  the  country  where 
"  it  is  given]  would  enable  the  plaintiff  to  obtain  in  this  country 
"  a  greater  benefit  from  it  than  he  could  obtain  from  it  in  [the 
"country  where  it  is  given].  It  would  be  entirely  contrary  to 
"the  principle  on  which  English  Courts  proceed  in  forcing  a 
"  foreign  judgment,  if  we  were  to  adopt  that  course."  ^ 

The  test  of  finality  is  the  treatment  of  the  judgment  by  the  for- 
eign tribunal  as  a  res  judicata.  "  In  order  to  establish  that  [a 
"  final  and  conclusive]  judgment  has  been  pronounced,  it  must  be 
"  shown  that  in  the  Court  by  which  it  was  pronounced,  it  oondu- 
"  sively,  finally,  and  forever  established  the  existence  of  the  debt 
"of  which  it  is  sought  to  be  made  conclusive  evidence  in  this 
"country,  so  as  to  make  it  res  judicata  between  the  parties."^ 

"No  decision  has  been  [or  can  be]  cited  to  the  effect  that 
"  an  English  Court  is  bound  to  give  effect  to  a  foreign  decree 
"which  is  liable  to  be  abrogated  or  varied  by  the  same  Court 
"  which  issued  it.  All  the  authorities  cited  appear  to  me,  when 
"fairly  read,  to  assume  that  the  decree  which  was  given  effect  to 
"  had  been  pronounced  causSt  cognita^  and  that  it  was  unnecessary 
"  to  inquire  into  the  merits  of  the  controversy  between  the  liti- 
gants, either  because  these  had  already  been  investigated  and 
decided  by  the  foreign  tribunal,  or  because  the  defendant  had 

1  HenUy  ▼.  Soper,  1828,  8  B.  &  C.  16. 

'  Sadler  t.  Robin$,  1808, 1  Camp.  253. 

*  Nwmon  ▼.  Freeman,  1887,  37  Ch.  D.  (C.  A.)  244^  251,  judgment  of  Cottwh 
L.J. 

^  Ilnd.y  249,  judgment  of  Cotton,  L.  J.  Compare  Intro.,  General  Principlea 
Nos.  I.  and  Y.,  pp.  22,  56,  ante, 

'  Nowion  ▼.  Freeman,  1889, 15  App.  Cas.  1,  9,  judgment  of  Lord  HencheH 
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'*  due  opportunity  of  submitting  for  decision  all  the  pleas  which 
^*  he  desired  to  state  in  defence."  ^ 

As  to  proviso.  —  "In  order  to  its  receiving  effect  here,  a 
"  foreign  decree  need  not  be  final  in  the  sense  that  it  cannot  be 
"  made  the  subject  of  appeal  to  a  higher  Court ;  but  it  must  be 
"  final  and  unalterable  in  the  Court  which  pronounced  it ;  and  if 
"appealable  the  English  Court  will  only  enforce  it,  subject  to 
"  conditions  which  will  save  the  interests  of  those  who  have  the 
"  right  of  appeal."  ' 

"  The  fact  that  a  judgment  or  order  may  be  appealed  from, 
"  or  that  it  is  made  in  a  summary  proceeding,  does  not  prevent 
"it  from  being  res  judicata  and  actionable  in  this  country."  ^ 

"  Though  the  pendency  of  an  appeal  in  the  foreign  Court  might 
"  afford  ground  for  the  equitable  interposition  of  [the  English  J 
"  Court  to  prevent  the  possible  abuse  of  its  process,  and  on  proper 
"  terms  to  stay  execution  in  the  action,  it  could  not  be  a  bar  to 
"  the  action  itself."  * 

ninstrations. 

1.  A  brings  an  action  against  JT  in  a  French  Court  for  breach 
of  contract,  and  obtains  judgment  for  £1,000.  An  action  for 
£1,000  is  maintainable  in  England  by  A  against  ^  on  the  judg- 
ment.'^ 

2.  A  recovers  judgment  against  X^  for  £1,000  in  a  colonial 
Court  of  Equity  in  respect  of  equitable  claims.  Action  main- 
tainable.^ 

8.  A  recovers  judgment  in  a  colonial  Court  against  X^  for  the 
payment  of  £600,  the  balance  due  on  a  partnership  debt,  and  £53 
costs.     Action  maintainable.^ 

4.  A  recovers  judgment  against  ^  in  a  Jamaica  Court,  that  JT 
should  pay  A  £3,000,  after  first  deducting  thereout  JTa  costs,  to 

1  Nauvion  y.  Freeman,  1889, 15  App.  Gas.  1, 13,  judgment  of  Lord  Watson. 

*  Ihid, 

*  Nouvian  y.  Freeman,  37  Ch.  D.  244,  255,  jodgment  of  Lmdley,  L.  J. 
«  ScoU  y.  PUkmgton,  1862,  2  B.  &  S.  11,  41,  per  Curiam. 

A  See  Godard  y.  Gray,  1870,  L.  B.  6  Q.  B.  139 ;  RousiUon  y.  RounOon, 
1880, 14  Ch.  D.  351. 

The  words  "  in  England  "  are  inserted  in  this  first  Ulnstration  to  remind  the 
reader  that  the  illustrations  refer  only  to  proceedings  in  England.  The  words 
"  action  maintamable,"  or  "  no  action  maintainable,"  in  the  subsequent  illus- 
trations, mean  that  A,  who  obtains  the  foreign  judgment,  can  or  cannot  enforce 
it  by  action. 

«  Henderson  y.  Henderson,  1844,  6  Q.  B.  288. 

f  Henley  y.  Soper,  1828,  ^  B.  &  C.  16. 
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be  taxed  by  the  proper  officer.  The  costs  have  not  been  taxed. 
The  judgment  is  not  a  judgment  for  a  fixed  sum.  No  action 
maintainable.^ 

5.  A  obtains  a  judgment  of  the  Scotch  Court  of  Session  against 
^,  ordering  X^  to  pay  £500  to  ^  on  certain  terms,  pending  an 
appeal  by  ^  to  the  House  of  Lords.  It  is  in  effect  an  inter- 
locutory order  for  the  payment  of  costs.  No  action  maintain- 
able.2 

6.  A  takes  certain  simmiary  or  '*  executive  "  proceedings  against 
X  in  a  Spanish  Court  for  the  recovery  of  a  debt,  and  obtains  a 
so-called  remate  judgment  for  £10,000.  The  judgment  is  final 
in  these  proceedings,  subject,  however,  to  reversal  on  appeal.  In 
these  executive  proceedings  ^can  set  up  certain  limited  defences, 
but  cannot  dispute  the  validity  of  the  contract  under  which  the 
debt  arises.  Either  party,  if  unsuccessful  in  the  executive  pro- 
ceedings, may  in  the  same  Court  and  in  respect  of  the  same 
matter  take  ordinary  or  (so-called)  plenary  proceedings  in  which 
all  defences  may  be  set  up,  and  the  merits  of  the  matter  may  be 
gone  into.  In  the  plenary  proceedings  a  remate  judgment  cannot 
be  set  up  as  res  judicata  or  otherwise,  and  a  plenary  judgment 
renders  the  remate  judgment  inoperative.  The  remate  judgment 
is  not  final  and  conclusive.  No  action  maintainable  on  the  remate 
judgment.* 

7.  A^  in  an  action  in  New  York,  recovers  judgment  against 
X  for  £3,000.  X  appeals  against  the  judgment  to  the  New  York 
Court  of  Appeal.  An  appeal  under  the  law  of  New  York  is  not 
a  stay  of  execution.  While  the  appeal  is  pending  A  brings  in 
England  an  action  against  X  on  the  judgment  for  £3,000.  The 
action  is  maintainable.^ 

Exception^ — An  action  (semble)  cannot  be  maintained  on  a  valid  foreign 
judgment  if  the  caase  of  action  in  respect  of  which  the  judgment  was  ob- 
tained was  of  such  a  character  that  it  would  not  have  supported  an  action 
in  England  (?). 

1  Sadler  v.  Robins,  1808, 1  Camp.  253. 

<  Patrick  v.  Shedden,  1853,  22  L.  J.  Q.  B.  283 ;  2  E.  &  B.  14.  Compare 
Paul  y.  Roy,  1852, 15  Beav.  433.  See  Plummer  y.  Woodbume,  1825,  4  B.  & 
C.  625.     • 

'  Noumon  y.  Freeman,  1889, 15  App.  Cas.  1. 

*  Scott  y.  PiUangtm,  1862,  2  B.  &  S.  11.  Conf.  especially,  p.  41,  judgment 
of  Cockbtan,  C.  J. 

A  See  Rousiilon  y.  RousOlan,  1880,  14  Ch.  D.  351  ;  Huntington  y.  AUriU, 
[1893]  A.  C.  150  ;  1892,  146  U.  S.  657 ;  Wisconsin  v.  Pelican  Co,  1888,  127 
U.  S.  265 ;  I^  Boimont  y.  Penniman^  10  Blatcb.  436.  See  Freeman,  Judg- 
mentSf  s.  588. 
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Comment 

Transactions  which  give  rise  to  a  right  of  action  in  a  foreign 
country  may  be  such  that  they  would  not  support  an  action  in 
England.^  If,  then,  A  recovers  judgment  in  a  foreign,  e.  jr.,  in  a 
Be%ian,  Court  for  £100  against  X  in  respect  to  some  act  which 
would  not  itself  support  an  action  in  England,  can  A  enforce 
the  Belgian  judgment  in  England  by  means  of  an  action?  On 
principle  this  question  ought  to  be  answered  in  the  negative,  but 
the  question  has  never,  it  would  appear,,  come  directly  before  our 
Courts,  and  the  authorities  from  which  a  reply  can  be  drawn  are 
not  absolutely  ccmdusive. 

ninstrations. 

1.  In  a  penal  action  brought  in  New  York  by  -4,  a  govern- 
ment official,  against  X,  a  citizen  of  New  York,  A  recovers  judg- 
ment for  <£100.  X  is  in  England.  A  brings  an  action  against  X 
on  the  judgment  for  £100.  The  action  is  (semble)  not  maintain- 
able.2 

2.  X,  a  Swiss,  enters  into  a  contract  in  France  with  A^  a 
French  subject,  in  regard  to  acts  to  be  done  in  England.  The 
contract,  though  valid  by  French  law,  is  void  by  English  law 
as  being  in  restraint  of  trade  and  against  public  policy.  A  cannot 
maintain  an  action  in  England  for  any  breach  of  the  contract. 
X  breaks  the  contract.  A  brings  an  action  against  Xin  France 
for  the  breach  of  contract  and  recovers  £1,000.  A  then  brings 
an  action  on  the  French  judgment  for  the  £1,000  against  X^  who 
is  in  England.     Semble,  the  action  is  not  maintainable?^ 

3.  Under  the  Code  Napoleon,  a  father-in-law  is  bound  under 
certain  circumstances  to  make  an  allowance  to  his  son-in-law  if  in 
want,  as  long  as  a  child  of  the  marriage  of  the  son-in-law  with 
the  daughter  of  the  father-in-law  is  living. 

A^  a  Frenchman,  domiciled  in  France,  marries  in  France  N^ 

^  See  as  to  Penal  Actions,  Rule  40,  p.  220,  onto,  and  especially,  HunimgUjn 
T.  AUriU,  18d2, 146  U.  S.  657.  As  to  Torts,  see  Rules  174-176,  po9t;  Phil^ 
lips  V.  Eyre,  1870,  L.  R.  6  Q.  B.  1 ;  The  HaUey,  1868,  L.  R.  2  P.  C.  193. 

'  See  Huntington  v.  Attrtil,  [1893]  A.  C.  160,  where  it  seems  assumed  that 
if  the  original  action  had  been  a  penal  action,  an  action  would  not  haye  been 
maintainable  in  England  on  the  judgment  given  in  the  original  action.  Coot- 
pare  especially  the  language  of  the  Supreme  Court  in  Wisconsin  v.  Pelican  Co. 
1888, 127  U.  S.  265,  290,  291. 

^  This  illustration  is  suggested  by  RoustOon  v.  RoutiUon,  1880,  14  Ch.  D. 
351,  where,  however,  the  point  does  not  directly  arise. 


EFFECT  OF  F0BEI6K  JUDGMENTS.  421 

the  daughter  of  X^  an  Englishman,  domiciled  in  England.  While 
A  and  ^are  residing  in  France,  A  takes  proceedings  and  obtains 
a  judgment  against  X^  his  father-in-law,  for  the  payment  of  an 
allowance  under  the  Code  Napoleon.  Part  of  the  allowance  is 
not  paid.  A  brings  an  action  in  England  against  X  (who  is  in 
England)  for  the  unpaid  part  of  the  allowance  as  for  a  debt  due 
on  the  judgment.     Semble,  the  action  is  not  maintainable.^ 

SuB-RnLE« — A  valid  foreign  judgment  does  not  of  itself 
extinguish  the  original  cause  of  action  in  respect  of  which 
the  judgment  was  given.' 

Comment 

The  judgment  of  an  English  Court  of  record  extinguishes  the 
original  cause  of  action.^  If  ^  in  such  a  Court  recovers  judg- 
ment for  £20  against  X  for  a  breach  of  contract  or  tort,  he  can 
issue  execution  or  bring  an  action  against  X  on  the  judgment, 
but  he  cannot  bring  an  action  against  ^for  the  breach  of  contract, 
or  the  tort  A  foreign  judgment  does  not  extinguish  the  original 
cause  of  action.  If  A  recovers  in  a  French  Court  judgment  for 
£20  against  Xfor  a  debt,  he  may  in  England  bring  an  action  on 
the  judgment,  and  he  may  also,  if  he  chooses,  bring  an  action 
for  tiie  debt. 

Qlnstration. 

^,  in  an  action  in  a  Victorian  Court  against  ^for  breach  of 
contract,  recovers  judgment  for  £100.     The  judgment  is  neither 

^  In  the  United  States  it  has  been  held  that  such  an  action  is  not  maintain- 
able.   See  De  Brimont  v.  Penniman,  1873, 10  Blatch.  436  ;  Wharton,  s.  1045. 

Note  that  the  jndgment  of  the  United  States  Court  decides  two  different 
points.  Firttf  that  in  the  United  States  no  action  was  maintainable  for  the 
allowance.  Secondly,  that  if  no  action  was  maintainable  for  the  allowance,  no 
action  was  maintainable  on  the  French  judgment  for  the  portions  of  the  allow- 
ance which  were  due  under  it. 

>  Smith  T.  NicoUs,  1839,  6  Bmg.  N.  C.  208 ;  HaU  v.  Odber,  1809, 11  East, 
118 ;  10  R.  R.  443  ;  Bank  of  AustraUuia  y.  Harding,  1850,  9  C.  B.  661  ;  19 
L.  J.  C.  P.  345  ;  Bank  of  Australasia  v.  Nias,  1851, 16  Q.  B.  717  ;  20  L.  J.  Q. 
B.  284 ;  KelsaU  t.  MarshaU,  1856, 1  C.  B.  n.  b.  241 ;  26  L.  J.  C.  P.  19 ;  Cas- 
trique  v.  Behrens,  1861,  30  L.  J.  Q.  B.  163.  Piggott  argues  that  this  sub-rule  is 
in  principle  unsound  (see  Piggott,  2nd  ed.,  pp.  22-30),  and  there  is  consider- 
able force  in  his  arg^aments.  But  the  authorities  for  it  are  too  strong  to  be  dis- 
puted anywhere  but  in  a  Court  of  Appeal.  See  Westlaket  p.  354 ;  Story,  8th 
ed.,  s.  599  a  ;  BuUen  jr  Leake,  3rd  ed.,  p.  194. 

*  Leake,  Law  of  Contracts,  3rd  ed.,  p.  140. 
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wholly  nor  in  part  satisfied.     A  can  bring  an  action  in  England 
against  X  for  the  breach  of  the  contract.^ 

(6)  As  Defence. 

Rule  100.^  —  A  valid  foreign  judgment  in  personam, 
if  it  is  final  and  conclusive  ^  on  the  merits  ^  (but  not  other- 
wise) is  a  good  defence  to  an  action  for  the  same  matter 
when  either 

(1)  the  judgment  was  in  favour  of  the  defendant,'^  or, 

(2)  the  judgment  being  in  favour  of  the  plaintiff  has 

been  followed  by  execution  or  satisfaction  ®  [i.  e., 
has  been  satisfied]. 

Comment 

(1)  Judgment  for  Defendant  —  A  foreign  judgment  in  favour 
of  the  defendant  in  the  foreign  action  is  a  complete  answer  to  any 
proceedings  here  for  the  same  matter  by  the  plaintiff  in  such  ac- 
tion, provided  that  the  judgment  be  final  and  conclusive  on  the 
merits,  but  it  is  not  an  answer  to  an  action  in  England  if  it  be 
merely  an  interlocutory  judgment,  or  a  judgment  which,  though  it 
decides  the  cause  finally  in  the  country  where  it  is  brought,  does 
not  purport  to  decide  it  on  the  merits,  e.  g.^  if  it  is  given  in  favour 
of  the  defendant  on  the  ground  that  the  action  is  barred  by  a 
statute  of  limitations.^ 

(2)  Judgment  for  Plaintiff.  —  So,  again,  a  foreign  judgment 
in  favour  of  the  plaintiff  which  purports  to  be  final  and  conclusive 
on  the  merits  is,  if  satisfied,  an  answer  to  any  action  brought 
by  the  plaintiff,  but  ''  a  judgment  against  the  defendant  in  a  for- 
eign '^  Court  does  not  operate  as  a  merger  of  the  original  cause  of 

^  See  cases  cited  in  note  2,  p.  421,  ante. 

*  See  Westlakef  p.  355  ;  Foote,  pp.  570,  571. 

'  As  to  meaning  of  **  final  and  conclusive,"  see  p.  417,  ante. 

«  Harris  v.  Quine,  1869,  L.  R.  4  Q.  B.  S53. 

^  Plummer  y.  Woodbume,  1825,  4  B.  &  C.  625 ;  General  Steam  Navigation 
Co.  y.  GuiUou,  1843, 11  M.  &  W.  877 ;  Ricardo  y.  Garciae,  1845»  12  CI.  &  F. 
368. 

•  SmUh  y.  NieolU,  1839,  5  Bing.  N.  C.  208  ;  Barber  y.  Lamb,  1860, 8  C.  B. 
N.  8.  95  ;  29  L.  J.  C.  P.  234. 

T  Harris  y.  Quine,  1869,  L.  B.  4  Q.  B.  653. 
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^^  action,^  and  if  not  followed  by  execution  or  satisfaction  is  no 
"defence."  « 

Illustrations. 

1.  A  brings  an  action  in  a  Victorian  Court  against  X  for 
breach  of  contract.  X^  denies  the  breach.  A  judgment  which  is 
final  and  conclusive  in  Victoria  is  given  in  favour  of  X  The 
judgment  is  a  defence  to  an  action  in  England  against  Xhj  A 
for  the  same  breach  of  contract.^ 

2.  A  brings  an  action,  in  the  Consular  Court  of  Constantinople, 
against  X  for  a  debt  of  ^1,000,  and  recovers  judgment  for  ^45. 
Hie  £A&  are  thereupon  paid  by  X.  A  thereupon  brings  an  action 
in  England  against  Xior  the  same  debt.  The  judgment  of  the 
Consular  Court  is  an  answer  to  the  action.^ 

3.  A  brings  an  action,  in  the  Consular  Court  of  Constantinople, 
against  X  for  a  debt  of  £1,000,  and  recovers  judgment  for  <£45 
and  costs.  A  obtains  no  satisfaction  for  the  judgment.  A  brings 
an  action  in  England  against  X  for  the  £1,000.  The  judgment 
of  the  Consular  Court,  not  having  been  satisfied,  is  not  an  answer 
to  the  action.^ 

4.  JT,  in  October,  1862,  incurs  a  debt  to  ^,  in  the  Isle  of  Man. 
In  1866,  A  brings  an  action  against  Xior  the  debt  in  a  Manx 
Court.  Under  a  Manx  statute  no  action  for  the  debt  can  be 
brought  more  than  three  years  after  the  cause  of  action  accrues, 
but  the  statute  does  not  extinguish  the  debt.  The  Manx  Court 
gives  judgment  in  favour  of  X  on  the  ground  that  the  action  is 
barred  by  the  statute.  The  judgment  is  not  conclusive  on  the 
merits.  A  brings  an  action  for  the  debt  in  England.  The  Manx 
judgment  is  not  an  answer  to  the  action.^ 

^  See  Sub-Rule,  p.  421,  ante. 

'  BtdUn  ^  Leake,  3rd  ed.,  p.  627. 

'  See  BuUen  Sf  Leake,  p.  627.  Compare  Plummer  v.  Woodbtime^  1825,  4  B. 
&  C.  625.    See  also,  Ricardo  y.  Gardas,  1845, 12  CI.  &  F.  368. 

«  Barber  y.  Lanib,  1860,  8  C.  B.  N.  8.  95  ;  29  L.  J.  C.  P.  234. 

*  Compare  Barber  v.  LanJb,  1860,  8  C.  B.  n.  8.  95. 

^  Harris  y.  Quin«,  1869,  L.  R.  4  Q.  B.  653.  Compare  Frayes  v.  Worms^ 
1861, 10  C.  B.  N.  s.  149. 
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(c)  Extension  of  Certain  Judgments  in  Perso'nam  of  Su- 
perior Court  in  one  Part  of  United  Kingdom  to 
any  other  Part} 

Rule  101.^  —  A  judgment  of  a  Superior  Court  in  any 
part  of  the  United  Kingdom  for  any  debt,  damages,  or 
costs,  has,  on  a  certificate  thereof  being  duly  registered  in 
a  Superior  Court  of  any  other  part  of  the  United  Kingdom, 
from  the  date  of  such  registration  the  same  force  and  effect 
as  a  judgment  of  the  Court  in  which  the  certificate  is  r^ 
istered,  and  may  be  enforced  by  execution,  or  otherwise,  in 
the  same  manner  as  if  it  had  been  a  judgment  originally 
obtained  at  the  date  of  such  registration  as  aforesaid  in  the 
Court  in  which  the  certificate  is  registered. 

The  term  ''  Superior  Court  "  means  in  this  Rule, 

(1)  as  applied  to  England,  the  High  Court  of  Justice 
in  England ; 

^  See  Judgments  Eztension  Act,  1868,  31  &  32  Vict.  cap.  54,  and  especially 
Piggottf  Foreign  Judgments^  2nd  ed.,  pp.  358-362. 

For  extension  of  Jadgments  of  Inferior  Courts,  see  Inferior  Courts  Judg- 
ments Extension  Act,  1882,  45  &  46  Vict  cap.  31,  and  PiggoU,  pp.  362,  36a 

*  See  the  Judgments  Extension  Act,  1868  (31  &  32  Vict.  cap.  54),  ss.  1-4, 8. 
This  Rule  is  intended  simply  to  give  the  general  result  of  the  Act  as  regards 
the  extension  of  judgments  throughout  the  United  Kingdom.  It  does  not 
follow  the  precise  words  of  the  Act  even  in  regard  to  the  sections  referred 
to.  Thus,  as  pointed  out  suhsequently  in  the  comment  (see  p.  425),  what  is 
enforced  in  the  country  where  a  certificate  is  registered  is,  in  strictness,  not 
the  judgment,  but  the  certificate  of  the  judgment.  The  Act,  further,  as  it 
originally  stood,  applied  in  England  and  Ireland  only  to  judgments  of  the 
Superior  Courts  of  Common  Law.  For  its  extension,  as  regards  the  kind  of 
judgments  to  ndiich  it  applies,  to  every  Division  of  the  Hi^  Court  in  England 
or  in  Ireland,  see  the  Judicature  Act,  1873  (36  &  37  Vict.  cap.  66),  s.  76 ; 
Fontaine's  Case,  1889,  41  Ch.  D.  (C.  A.)  118  ;  the  Judicature  Act  (Ireland), 
1877  (40  &  41  Vict  cap.  57),  s.  71.  For  all  details  as  to  procedure,  etc.,  the 
Judgments  Extension  Act,  1868,  should  itself  be  carefully  consulted. 

It  may  also  be  well  to  note  that  the  provisions  of  that  Act,  in  so  far  as  they 
regard  the  extension  of  an  Irish  judgment  to  Scotland,  or  of  a  Scotch  judg- 
ment to  Ireland,  do  not  in  strictness  belong  to  the  subject  of  this  treatise. 

The  Inferior  Courts  Judgments  Extension  Act,  1882,  45  &  46  Vict.  cap.  31, 
extends  the  judgments  of  Inferior  Courts,  «.  g,.  County  Courts,  or  Civil  Biil 
Courts,  in  one  part  of  the  United  Kingdom,  to  other  parts  of  the  United  King- 
dom, by  provisions  analogous  to  those  of  the  Judgments  Extension  Act,  1868. 
No  reference  to  the  Inferior  Courts  Judgments  Extension  Act  is  made  in  this 
Digest 
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(2)  as  applied  to  Ireland,  the  High  Court  of  Justice 

in  Ireland ; 

(3)  as  applied  to  Scotland,  the  Court  of  Session  in 

Scotland. 
This  Rule  does  not  apply  to  any  judgment  (decreet) 
pronounced  in   absence  in  an  action  proceeding  on  an 
arrestment  used  to  found  jurisdiction  in  Scotland.^ 

Comment 

IfHrst.  This  Bule  applies  only  to  a  judgment  for  ^'  debt,  dam- 
ages, or  costs."  It  applies,  therefore,  only  to  that  kind  of  judg- 
ment which  is  enforceable  by  action  in  the  Courts  of  the  different 
parts  of  the  United  Kingdom.^ 

Hence,  as  has  been  laid  down  in  a  Scotch  case,  "  equity  judg- 
^  ments  are  excluded,  and  all  judgments  and  decrees  ad  facta 
** prcBStanda,  or  of  the  nature  of  prohibitions  or  injunctions  ; "  ^ 
and  **  so  also  [are]  judgments  in  actions  for  the  recoyery  of  land, 
*^  and  in  probate  and  divorce  suits,"  ^  at  any  rate  if  the  judgment 
in  such  an  action  or  suit  is  a  judgment  for  anything  more  than 
damages  or  costs ;  for  if  a  party  to  one  of  these  proceedings  should, 
as  might  be  the  case,  recover  judgment  as  defendant  only  for 
damages  or  costs,  there  does  not  appear  to  be  any  reason  why  such 
a  judgment,  if  recovered,  e,  g,^  in  Scotland,  should  not  be  capable 
of  registration  in  England. 

Secondly.  Under  this  Bule  a  judgment  obtained  in  one  part 
of  the  United  Kingdom,  e.  ^.,  in  Ireland,  can  by  foimal  proceed- 
ings, as  to  the  details  of  which  the  reader  should  consult  the 
Judgments  Extension  Act,  1868,  be  extended  to  and  rendered 
effective  in  any  other  part  of  the  United  Kingdom,  e.  g.^  in  Eng- 
Iand.<^ 

Though  ^  judgments  "  are  in  tlie  Judgments  Extension  Act,  1868, 
itself  described  as  "  registered,"  ^  it  is  in  strictness  the  *^  certifi- 
cate "  of  a  judgment  which  is  registered,  and  it  is  also  in  strict- 
ness the  certificate,  not  the  judgment,  which  is  given  effect  to  as 
a  judgment  of  the  Court,  e.  g.^  the  English  High  Court,  in  which 

1  31  &  32  Vict.  cap.  54,  a.  8. 

^  Compare  Judgments  Extension  Act,  1863,  ss.  1-3,  6,  8. 

*  Wotherspoon  v.  Connolly,  1871,  Sc.  Sess.  Cas.,  3rd  ser.,  iz.  310. 

*  See  PiggoU,  2nd  ed.,  359. 

<  31  &  32  Vict.  cap.  54,  s.  1. 

*  Ibid.^  88.  4,  6. 
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the  registration  takes  place.  The  Superior  Courts  of  the  different 
parts  of  the  United  Eongdom  have,  at  any  rate,  as  far  as  relates 
to  execution,  full  control  and  jurisdiction  over  any  certificate  or 
judgment  registered  in  conformity  with  Rule  101/  and  a  certifi- 
cate cannot  be  registered  more  than  twelve  months  after  the  date 
of  the  original  judgment  without  the  leave  of  the  Court  or  a  judge 
of  the  Court  where  it  is  to  be  registered.  This  Court,  e.  ^.,  the 
English  High  Ccrurt,  has  authority  to  prevent  execution  issuing 
under  the  judgment  in  England,  and  generally  to  exercise  full 
control  at  any  rate  over  the  certificate  which  is  the  thing  actually 
registered.  The  certificate,  therefore,  would  be  set  aside  for  an 
irregularity  appearing  on  the  face  of  it ;  ^  and  execution  would 
not  be  allowed  to  issue  if  the  Court  where  the  certificate  is  reg- 
istered were  properly  certified  that  a  stay  of  execution  had  been 
granted  by  the  Court  in  which  the  judgment  had  been  obtained.^ 

Thirdly.  The  Court  in  which  a  certificate  is  registered  under 
Rule  101  cannot  apparently  inquire  into  the  validity  of  the  ori- 
ginal judgment.  Thus  if  a  judgment  of  the  Court  of  Session 
be  registered  in  England,  the  High  Court  in  England  cannot,  it 
ia  submitted,  set  aside  the  certificate  (as  long  as  the  judgment 
stands  in  Scotland)  on  the  ground  that  the  judgment  was  obtained 
by  fraud.  If  the  certificate  is  to  be  got  rid  of  on  that  ground,  the 
judgment  must  be  impeached  by  proceedings  in  Scotland. 

Fourthly.  Rule  101  in  no  way  negatives  the  right  of  a  plaintiff 
who  has  obtained  a  judgment  in  one  part  of  the  United  Kingdom, 
e.  ^.,  Scotland,  to  bring  an  action  upon  it  in  another  part,  6.  ^., 
England.     The  plaintiff,  however,  who  brings  such  an  action  ex- 

^  See  31  &  32  Vict.  cap.  64,  8.  4.  **  The  Courts  of  Common  Pleas  at  West- 
"  minster  and  at  Dublin  and  the  Court  of  Session  in  Scotland  shall  have  and 
**  exercise  the  same  control  and  jurisdiction  over  any  judgment  or  decreet,  and 
"  over  any  certificate  of  such  judgment  or  decreet,  registered  under  this  Act 
« in  such  Courts  respectively  as  they  now  have  and  exercise  over  any  judg-  , 
**  ment  or  decreet  in  their  own  Courts,  and  in  so  far  only  as  relates  to  execution 
**  under  this  Act." 

The  judgment  itself  is  in  this  section  treated  as  registered.  The  authority 
of  the  Courts  is  limited  to  that  which  they  "  now,*'  i,  e,,  in  1868,  have  and,  lastly, 
it  is,  in  so  far  as  this  enactment  is  ooueemed,  given  them  in  so  far  only  as 
relates  to  execution. 

>  See  Part  v.  Scanndl,  1875,  Ir.  R.  9  C.  L.  426. 

*  This  is  specially  provided  for  in  the  case  of  judgments  of  the  Court  of 
Session  which  it  is  proposed  to  register  in  the  High  Court  of  England  or  of 
Ireland  (see  31  &  32  Vict.  cap.  54,  s.  3),  and  there  can  be  no  doubt  that  if 
a  stay  of  execution  were  granted  by  the  English  or  Irish  High  Court  where  a 
judgment  was  obtained,  the  Court  of  Session  on  being  certified  thereof  would 
not  allow  ezeoutipii  to  issue  in  Scotland.    See  PiggoU,  p.  358. 
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poses  himself  to  one,  and  perhaps  to  two,  disadvantages.  He  can- 
not in  general  recover  any  costs,^  and,  if  the  view  here  taken  of 
the  Act  is  correct,  he  gratuitously  runs  the  risk  of  having  the 
judgment  impeached  for  fraud  and  for  other  grounds  of  invalidity 
which  are  not  available  against  a  registered  judgment. 

Fifthly.  A  proceeding  on  arrestment  in  Scotland  is  a  mode  of 
asserting  the  jurisdiction  of  the  Scotch  Courts  over  a  defendant 
who,  though  not  in  Scotland,  possesses  property  there.  The  rea- 
son why  a  judgment  obtained  in  such  an  action  is  not  allowed  to 
be  registered  is  that,  as  our  Courts  do  not  consider  the  possession 
of  property  to  be  a  sufiBcient  ground  of  jurisdiction  in  an  action 
in  personam^  a  judgment  which  depended  upon  the  existence 
of  such  jurisdiction  could  not  be  enforced  by  action  in  England.^ 
Here,  as  elsewhere,  we  see  that  Rule  101,  and  the  Act  on  which  it 
is  grounded,  must  be  strictly  confined  to  judgments  on  which  an 
action  could  be  brought  in  England. 


(B)  Judgment  in  Rem. 

Rule  102.'  —  A  valid  foreign  judgment  in  rem  *  in  re- 
spect of  the  title  to  a  movable  gives  a  valid  title  to  the 
movable  in  England  to  the  extent  to  which  such  title  is 
given  by  or  under  the  judgment  in  the  country  where  the 
judgment  is  pronounced. 

Comment 

A  valid  foreign  judgment  or  judicial  proceeding  in  rem  which 
either  directly  or  indirectly  determines  the  title  to  a  movable  is 
conclusive  against  all  the  world.^  This  applies  to  all  proceedings 
in  rem  against  movable  property  within  the  jurisdiction  of  the 
Court  pronouncing  the  judgment.  ^^  Whatever  the  Court  settles 
^'  as  to  the  right  or  title,  or  whatever  disposition  it  makes  of  the 
*' property  by  siede,  revendication,  transfer,  or  other  act,  will  be 

1  31  &  32  Vict.  cap.  54,  8.  6. 

*  See  Rales  81  and  89,  pp.  379,  400,  ante, 

*  Castrique  v.  Imrie,  1870,  L.  B.  4  H.  L.  414 ;  HMs  y.  Henning,  1865,  34 
L.  J.  C.  P.  117  ;  1864,  17  C.  B.  n.  b.  791 ;  CammeU  v.  Sewell,  1860,  5  H.  &  N. 
728  ;  29  L.  J.  Ex.  350  ;  /n  re  Queensland  frc.  Co,  [1891]  1  Ch.  636 ;  [1892] 
1  Ch.  (C.  A.)  219  ;  Alcock  v.  Smith,  [1892]  1  Ch.  (C.  A.)  238.  Compare  Bule 
140,  p.  530,  post. 

^  Ab  to  jurisdiction  in  actions  in  rem,  see  Bnle  82,  p.  384,  ante, 

*  See  Star^f  ss.  592-593. 
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^  held  valid  in  every  other  country,  where  the  same  question  comes 
*'  directly  or  indirectly  in  judgment  before  any  other  foreign  tri- 
^^  bunal.  This  is  very  familiarly  known  in  the  cases  of  proceed- 
*^  ings  in  rem^  in  foreign  courts  of  admiralty,  whether  they  are 
*'  causes  of  prize,  or  of  bottomry,  or  of  salvage,  or  of  forfeiture, 
^' .  .  .  over  which  such  courts  have  a  rightful  jurisdiction,  founded 
**  on  the  actual  or  constructive  possession  of  the  subject-matter  '* 

The  real  principle  of  a  judgment  in  rem  is,  ^'  that  a  person  who 
^^  acquires  a  valid  title  by  the  law  of  any  country  either  to  a  chattel 
*^  or  to  realty  shall  be  deemed  all  over  the  world  to  be  owner  of 
^'  such  chattel  or  realty.  If,  therefore,  the  Court  has  absolutely 
^*'  the  disposal  of  the  red,  and  it  is  in  its  power,  as  it  is  in  the  case 
*'  of  a  judgment  in  rem  in  the  Admiralty  Court,  it  does  not  matter 
^^  who  is  owner ;  all  the  Courts  assume  that  the  thing  has  been 
fairly  Utigated,  that  the  man  brought  before  the  Court  is  owner, 
and  had  such  an  interest  as  entitled  him  to  raise  the  contest, 
'^  and  that  the  judgment  in  rem  bound  the  whole."  ^  In  other 
words,  the  rule  as  to  the  effect  of  a  judgment  in  rem  is,  if  Rule 
140  can  be  maintained  to  its  full  extent,  merely  an  application 
of  that  Rule. 

"  In  the  case  of  Cammell  v.  Sewell^^^  ^  it  has  been  said  by  a 
very  eminent  judge,  ''  a  more  general  principle  was  laid  down, 
viz.,  that '  if  personal  property  is  disposed  of  in  a  manner  bind- 
ing according  to  the  law  of  the  country  where  it  is,  that  dispo- 
^^sition  is  binding  everywhere.'  This,  we  think,  as  a  general 
^'rule,  is  correct,  though  no  doubt  it  may  be  open  to  excep- 
^'  tions  and  qualifications ;  and  it  may  very  well  be  said  that  the 
rule  commonly  expressed  by  English  lawyers,  that  a  judgment 
in  rem  is  binding  everywhere,  is  in  truth  but  a  branch  of  that 
"  more  general  principle."  * 

niustrations. 

1.  A  brings  an  action  in  rem  in  a  French  Court  against  a 
British  ship,  the  Ann  Martin,  then  in  the  port  of  Havre,  and 
claims  to  be  the  owner  of  the  ship.  A  obtains  a  judgment  in  his 
favour,  and  is  declared  to  be  owner  of  the  ship.     A  has  in  Eng- 

*  See  Story y  s.  592,  cited  with  approyal  by  B^deBum,  J. ;  Castriqae  v.  Imrie^ 
1870,  L.  R.  4  H.  L.  414,  428,  429. 
«  Simp8<m  V.  Fogo,  1883,  32  L.  J.  (Ch.)  249,  256,  judgment  of  Woody  V.  C. 
»  6  H.  &  N.  728,  746. 
«  Castrique  v.  Imrie,  1870,  L.  B.  4  H.  L.  414,  429,  per  Biadtlntm,  J. 
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land  the  rights  of  owner  over  the  Ann  Martin  against  all  the 
world.1 

2.  A^  an  Englishman,  is  owner  of  a  British  ship.  Whilst  the 
ship  is  at  Havre,  a  French  Court,  honestly  exercising  its  jurisdic- 
tion, pronounces  in  a  proceeding  in  rem  a  judgment  under  which 
the  ship  is  ordered  to  be  sold  for  the  payment  of  debts  due  from 
Jf,  and  is  sold  to  ^,  a  British  subject.  The  Court  has  acted 
under  a  misconception  of  English  law,  and  in  consequence  has 
not  recognised  the  rights  of  ^  as  owner.  The  ship  is  brought  by 
XU)  England.     Xhas  a  good  title  to  the  ship  in  England.^ 

3.  A  British  ship  is  seized  as  prize  by  a  Russian  vessel,  on  the 
ground  of  attempted  breach  of  blockade,  and  taken  to  a  Russian 
port  for  adjudication  as  prize  by  a  prize  Court.  The  goods  on 
board  the  ship  are  sold  under  the  order  of  the  Court  to  X.  It 
is  ultimately  decided  by  the  prize  Court  that  the  ship  was  not 
lawfully  captured.  The  title  of  X,  the  purchaser,  to  the  goods 
is  valid  against  that  of  A,  the  original  owner. ^ 

Rule  103.*  —  A  valid  foreign  judgment  in  rem  given  by 
a  Court  of  Admiralty  can  be  enforced  in  the  High  Court 
by  proceedings  against  the  ship  or  other  property  affected  by 
Ae  judgment. 

IllQstratlon. 

A  brings  an  action  and  obtains  a  judgment  in  rem  in  a  foreign 
oountiy  against  the  City  of  Mecca,  a  British  ship,  then  in  a  port 
of  such  country.  The  City  of  Mecca,  the  judgment  not  having 
been  satisfied,  comes  into  an  English  port.  A  can  enforce  the 
foreign  judgment  by  an  action  in  rem  against  the  ship.^ 

^  Compare  Castrique  v.  Imrief  1870,  L.  R.  4  H.  L.  414. 

*  Castrique  y.  Imrie,  1870»  L.  R.  4  H.  L.  414. 

*  See,  as  to  the  principle  of  this  case,  Stringer  v.  EngUsk  jrc.  Iniurance  Co, 
1870,  L.  R.  5  Q.  B.  699,  and  especially,  p.  606,  judgment  of  Martmy  B. 

*  The  City  of  Mecca,  1881, 6  P.  D.  (C.  A.)  106. 

See  Rule  47,  p.  263,  ante,  and  WiUiams  ^  Bruce,  p.  107. 

^  See  The  City  of  Mecca,  1861,  6  P.  D.  (C.  A.)  106.  In  that  case  the  Court 
of  Appeal  held  that  the  action  did  not  lie,  hut,  semhle,  that  the  only  reason 
for  this  was  that  the  Portuguese  judgment  was  not  a  judgment  m  rem.  Had 
it  (as  supposed  hy  the  Court  helow,  6  P.  D.  28)  heen  a  judgment  m  rem,  then 
an  action  in  rem  might  haye  heen  brought  against  the  ship  to  enforce  the  judg- 
ment. 
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(C)   JUDGBIBNT,    OR   SENTENCE,    OF   DiVORCE. 

Rule  104.^ — A  valid  foreign  judgment,  or  sentence,  of 

divorce  has  in  England  the  same  effect  as  a  divorce  granted 

by  the  Court. 

Comment 

A  divorce  granted  by  a  foreign  Court  of  competent  jurisdic- 
tion ^  has  in  England  the  same  effects  as  an  English  divorce.  Re- 
strictions imposed  by  the  foreign  law  on  the  freedom  of  the 
divorced  parties,  as  to  marriage  or  otherwise,  which  are  not  im- 
posed by  an  English  divorce,  are  here  inoperative.  But  in  order 
that  a  foreign  sentence  of  divorce  should  be  treated  as  a  divorce 
in  England  the  sentence  must  be  complete  and  final ;  the  parties 
to  the  marriage  must  under  it  be  actually  divorced;  it  must  not 
be  a  sentence  which  has  not  become  complete,  but  is  to  become 
complete  at  some  future  date  if  certain  conditions  are  fulfilled, 
e.  ^.,  if  no  appeal  is  made  against  it  within,  say,  six  months. 
After  these  conditions  are  fulfilled  the  sentence  is  final,  and  the 
divorce  is  valid  in  England ;  but  imtil  they  are  fulfilled  the  par- 
ties are  not  in  fact  divorced  ;  they  have  not  acquired  ^  the  rights 
of  unmarried  persons,  and  they  will  not  be  treated  in  England 
as  divorced.^ 

ninstrations. 

1.  H^  an  Irishman,  and  TF*,  an  Irishwoman,  marry  in  Ireland, 
where  they  are  domiciled.  They  afterwards  acquire  a  domicil  in 
the  Cape  Colony.  While  they  are  there  domiciled  -H^is  divorced 
from  W  by  the  sentence  of  a  Cape  Court  on  account  of  IF^s 
adultery  with  X,  The  divorce  is,  under  the  law  of  the  Cape,  an 
absolute  dissolution  of  the  marriage,  but  does  not  allow  a  hus- 
band or  wife  divorced  for  adultery  to  re-marry  whilst  the  injured 
party  remains  unmarried,  ^remains  unmarried,  ^marries  TF, 
first  at  the  Cape  and  afterwards  in  England.  The  marriage  in 
England  is  valid.^ 

2.  W  and  X  are  respondent  and  co-respondent  respectively  in 
a  divorce  suit  in  India,  instituted  by  ZT,  the  husband  of  W.  A 
decree  absolute  dissolving  the  marriage  of  ^and  TFis  pronounced 

1  Scott  V.  Attomey-Oeneral,  1886, 11  R  D.  128. 

'  As  to  jurisdiction,  see  Rules  83,  84,  pp.  387,  392,  ante. 

'  See  Intro.,  General  Principle  No.  I.,  p.  22,  cmte, 

*  Warter  v.  Warter,  1890, 16  P.  D.  162. 

•  Scott  V.  Attorney-General^  1886, 11  P.  D.  12a 
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under  the  Indian  Divorce  Act,  1869,  No.  lY.  Section  57  of  that 
Act  provides  that  the  petitioner  or  the  respondent  may  marry 
again  after  a  period  of  six  months  from  the  date  of  the  decree,  if 
no  appeal  has  been  made,  but  not  sooner.  Within  six  months 
after  the  decree  dissolving  the  marriage  of  H  and  TF*,  X  mar- 
ries TFin  England.     The  marriage  is  invalid.^ 


(D)  Judgment  in  Matters  op  Succession. 

Rule  105.^ — A  valid  foreign  judgment  in  matters  of 
succession  is  binding  upon,  and  is  to  be  followed  by,  the 

Court. 

Gomment 

Immtyodbles.  —  A  judgment  as  to  the  succession  to  immovables 
by  the  Courts  of  the  foreign  country  where  the  immovables  are 
situate  ^  is,  in  so  far  as  its  effect  can  possibly  demand  the  consid- 
eration of  our  judges,^  binding  on  English  Courts. 

Movables.  —  When  once  the  rights  of  succession  to  the  mov- 
ables (wherever  situate)  of  a  testator,  or  intestate,  who  has  died 
domiciled  in  a  foreign  country,  are  determined  by  a  Court  of  that 
country,  English  tribunals  will  follow  the  decision  of  the  foreign 
Court. 

*'  The  rule  to  be  extracted  from  [the]  cases  appears  to  be  this, 
^^  that  although  the  parties  claiming  to  be  entitled  to  the  estate 
**  [£.  e.,  movables]  of  a  deceased  person  may  not  be  bound  to  re- 
^  sort  to  the  tribunals  of  the  country  in  which  the  deceased  was 

1  Warier  v.  Warier,  1890, 16  P.  D.  162.  The  reason  is,  that  TT  « was  sub- 
'<  ject  to  the  Indian  law  of  divorce,  and  she  could  only  contract  a  valid  second 
**  marriage  bj  showing  that  the  incapacity  arising  from  her  previons  marriage 
«  had  been  effectually  removed  by  the  proceedings  taken  under  that  law.  This 
**  could  not  be  done,  as  the  Indian  law,  like  our  own,  does  not  completely  dis- 
«  solve  the  tie  of  marriage  until  the  lapse  of  a  specified  time  after  the  decree. 
"  This  is  an  integral  part  of  the  proceedings  by  which  alone  both  the  parties 
**  can  be  released  from  their  incapacity  to  contract  a  fresh  marriage.  .  .  .  The 
«  distinction  between  [the  case  of  Scott  v.  Attomey^Oeneral]  and  the  present 
"  is,  that  there  the  incapacity  to  remarry  imposed  by  the  colonial  law  only 
"  attached  to  the  guilty  party.  It  was,  therefore,  penal  in  its  character,  and 
''as  such  was  inoperative  out  of  the  jurisdiction  under  which  it  was  inflicted." 
Warter  v.  Warter,  16  P.  D.  at  p.  166,  judgment  of  Hannen,  President  As  to 
penal  status,  see  chap,  zviii..  Rule  122,  p.  474,  po9t, 

«  Doglwni  v.  Crispin,  1866,  L.  R.  1  H.  L.  301 ;  In  re  Trufort,  1887,  36  Ch. 
D.  600.    See  as  to  jurisdiction.  Rules  82,  86,  87,  pp.  384,  308,  ante. 

*  See  Rules  82,  86,  pp.  384,  398,  ante. 

*  See  chap,  iv.,  Rule  39,  p.  214,  ante. 
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^  domiciled,  and  although  the  Conrts  of  this  oountiy  may  be 
^^  called  upon  to  administer  the  estate  of  a  deceased  person  dom- 
^*  iciled  abroad,  and  in  such  case  may  be  bound  to  ascertain  as 
^^  best  they  can  who,  according  to  the  law  of  the  domicil,  are  en- 
^  titled  to  that  estate,  yet  where  the  title  has  been  adjudicated 
^'  upon  by  the  Courts  of  the  domicil,  such  adjudication  is  bind- 
^^  ing  upon,  and  must  be  followed  by,  the  Courts  of  this  country."  ^ 

Illustrations. 

1.  jT,  a  natural-bom  British  subject,  has  under  the  Naturalization 
Act,  1870,  become  naturalized  in  Switzerland.  He  is  at  his  death 
a  Swiss  citizen,  but  is  domiciled  in  France.  He  leaves  A^  a  son, 
whose  legitimacy  is  disputed.  Thas  bequeathed  all  his  movables 
by  wlQ  to  X,  which,  if  ^  is  legitimate,  he  has  not  under  Swiss  law 
a  right  to  do.  Litigation  taikes  place  in  Switzerland  as  to  the 
claims  of  A  and  JT  respectively  to  T's  movables.  The  Swiss 
Court  gives  judgment  (though  probably  on  an  erroneous  view  of 
English  law^)  that  A  is  legitimate  and  entitled  to  succeed  to 
nine  tenths  of  jT's  movables.  According  to  the  law  of  France 
Qex  domicilii)^  the  right  of  succession  to  T  depends  on  T*s 
nationality,  and  the  Swiss  judgment  is  conclusive.  T  leaves 
movables  in  England.  An  action  is  brought  in  England  by  A 
to  have  the  Swiss  judgment  enforced,  i.  e.,  in  effect,  to  have  a 
judgment  enforced  which  is  held  valid  by  the  Courts  of  T^s 
domicil.  The  Swiss  judgment  is  decisive,  and  is  binding  on  the 
High  Court.8 

2.  Tdies  domiciled  in  Portugal  leaving  an  illegitimate  son,  A. 
The  Portuguese  Court  gives  judgment  that  A  is  entitled  to  part  of 
jT's  movables.  T  leaves  movables  in  England.  The  judgment 
of  the  Portuguese  Court  is  decisive,  and  binds  the  High  Court 
when  called  upon  to  determine  right  of  J.  to  T^s  movables  in 
Engknd.* 

^  In  re  Trufort,  1887,  36  Ch.  D.  600,  611,  judgment  of  StirUng,  J.  See 
Doglioni  ▼.  Crigprn^  1866,  L.  R.  1  H.  L.  901,  and  as  to  the  jurisdiotion  of  the 
Courts  of  domicil.  Rule  87,  p.  396,  ante, 

'  As  to  mistake  of  law,  see  Rule  97,  p.  412,  ante. 

>  In  re  Trufort,  1887,  36  Ch.  D.  600.  What  is  reaUy  enforced  is  at  bottom 
the  law  of  T's  domicil,  and  the  movables  are  diitribttted  in  aooordance  with 
T*B  lex  damicUiL    See  Rule  180,  pott. 

«  DogUoni  v.  Crispin,  1866,  L.  R.  1  H.  L.  301. 
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CHAPTER  XVI. 

EFFECT  OF  FOREIGN  JUDGMENTS. 

Ik  the  Ameriean  decisions  the  term  **  foreign  judgment "  signifies  either  (1) 
a  judgment  of  a  Court  of  a  foreign  country,  or  (2)  a  judgment  of  a  Court  in  a 
State  other  than  that  in  which  such  judgment  is  sought  to  be  enforced.  In  the 
first  case,  the  effect  to  be  given  to  the  judgment  depends  upon  general  prin- 
ciples of  law  ;  in  the  second  case,  it  depends  upon  general  principles  of  law, 
the  provisions  of  the  Federal  Constitution,  and  the  legislation  of  Congress. 
In  neither  case  does  the  foreign  judgment  operate  directly.  Hart  v.  Sansom^ 
110  U.  S.  151 ;  Gratton  v.  Weber,  47  Fed.  Rep.  852  ;  WaUer  v.  Seligman,  21 
Blatchf.  C.  C.  130  ;  Fryer  v.  Meyers  (Tex,),  13  So.  1025.  "Judgments  recov- 
**  ered  in  one  State  of  the  Union,  when  proved  in  the  Courts  of  another,  differ 
''  from  judgments  recovered  in  a  foreign  country  in  no  other  respect  than  that 
"  of  not  being  re-ezaminable  upon  the  merits,  nor  impeachable  for  fraud  in  ob- 
**  taining  them,  if  rendered  by  a  Court  having  jurisdiction  of  the  cause  and  of 
"  the  parties.**  Hardey  v.  Danoghue^  116  U.  S.  1,  4 ;  Cole  v.  Cunningham,  133 
U.  S.  107 ;  10  Sup.  Ct.  269.  Nevertheless,  in  estimating  the  cases  decided 
upon  state  judgments,  the  fact  should  be  borne  in  mind  that  such  judgments 
have  often  been  treated,  in  States  other  than  that  in  which  they  were  rendered, 
substantially  as  domestic  judgments,  except  in  respect  of  direct  operation. 

L  JUDOKEMTS  OF  GOUBTS  OF  FOBXiaN  CoUirTBIBS. 

1.  Rule  as  to  Conclusiyemkss.  —  In  Bumham  v.  Webster,  1  Wood.  &  M. 
172,  it  was  held  that  a  judgment  of  a  Court  of  the  province  of  New  Bruns- 
wick was  only  primd  facie  evidence  as  between  the  parties  to  it ;  and  a  new 
trial  was  granted  because  the  trial  judge  had  refused  to  allow  testimony  to  go 
to  the  jury  impeaching  the  judgment  for  mistake  and  irregularity.  In  later 
decisions,  however,  not  only  upon  the  ground  of  comity,  but  also  upon  the 
ground  that  the  judgment  of  a  Court  of  competent  jurisdiction  should  bind  the 
parties  to  it,  it  has  been  held  that  such  a  judgment  is  conclusive  as  to  the 
merits  of  the  controversy,  unless  it  can  be  shown  that  the  proceeding  was 
tainted  with  fraud.  McMuUen  v.  Ritchie,  51  Fed.  Rep.  602  ;  Lazier  v.  Westcott, 
26  N.  Y.  146  ;  Wunstan  v.  Higgins,  138  N.  Y.  70  ;  Rankin  v.  Goddard,  64  Me. 
28  ;  66  Me.  389 ;  Baker  v.  Palmer,  83  lU.  668  ;  Roth  v.  Roth,  104  Dl.  35  ;  44 
Am.  Rep.  81 ;  Hilton  v.  Ouyot,  42  Fed.  Rep.  249.  The  rule  as  to  conclusive- 
ness is,  however,  inapplicable  to  foreign  judgments  affecting  matters  of  local 
policy.  Hohner  v.  Gratz,  50  Fed.  Rep.  369 ;  De  Brimont  v.  Penniman,  10 
Blatchf.  C.  C.  436. 

The  decision  in  HUtan  v.  Guyot,  42  Fed.  Rep.  249,  was  reversed  by  the  Su- 
preme Court  of  the  United  States,  June  3, 1895,  in  an  opinion  by  Mr.  Justice 
Gray  {Fuller,  C.  J.,  and  Harlan,  Brewer,  and  Jackson,  JJ.y  dissenting),  in  which 
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it  was  held  that  the  judgment,  which  was  rendered  in  France,  was  not  con- 
clusive as  to  the  merits  of  the  case,  but  was  only  prima  facie  evidence  of  the 
justice  of  the  plaintiffs  claim,  such  being  the  rule  in  France  as  to  the  effect  of 
foreign  judgments.  Hilton  v.  Guyot,  159  U.  S.  113.  On  the  same  day  the 
Court  sustained  a  Canadian  judgment,  which  the  defendant  sought  to  attack 
on  the  ground  that,  although  he  had  appeared  in  the  action,  he  did  not  appear 
at  the  trial,  and  that  the  judgment  was  entered  against  him  in  his  absence 
without  a  full  examination  of  the  merits.    Ritchie  v.  McMuUen^  159  U.  S.  235. 

2.  Foreign  Judgment  as  to  Movables.  —  A  foreign  judgment  in  rem  in 
respect  of  the  title  to  a  movable  is  generally  conclusive.  Freeman  v.  Alderson^ 
119  U.  S.  185 ;  Pennoyer  v.  Neff,  95  U.  S.  714  ;  Green  v.  Van  Bwkirk,  7  Wall. 
139  ;  Mankin  v.  Chandler,  2  Brock.  125  ;  State  v.  C.  P,  R.  R.  Co.  10  Nev.  47 ; 
Melhop  V.  Doane,  31  Iowa,  385  ;  The  Propeller  East,  9  Ben.  76.  But  the  Court 
must  have  had  jurisdiction  of  the  resy  Noble  v.  Oil  Co,  79  Pa.  St.  354  ;  Amdt 
V.  Amdty  15  Ohio,  33  ;  and  there  must  have  been  judicial  proceedings,  with 
personal  or  public  notice  to  parties.  Windsor  v.  McVeigh,  93  U.  S.  274 ; 
China  Mut,  Ins.  Co.  v.  Force,  142  N.  Y.  90. 

3.  Foreign  Admiraltt  Judgments.  —  Such  judgments  in  rem  are  gen- 
erally conclusive  as  to  title.  The  Rio  Grande,  23  Wall.  458;  Williams  v. 
Armroyd,  7  Cranch,  423  ;  Croudson  v.  Leonard,  4  Cranch,  434  ;  T?ie  Garland, 
16  Fed.  Rep.  283;  Street  v.  Insurance  Co.  12  Rich.  (S.  C.)  13.  But  it  is  essen- 
tial that  there  should  have  been  actual  seizure  and  jurisdiction  of  the  res, 
Gelston  v.  Hoyt,  3  Wheat.  246  ;  that  there  should  have  been  judicial  proceed- 
ings, with  personal  or  public  notice,  Bradstreet  v.  Insurance  Co.  3  Sumn.  600 ; 
China  Mut.  Ins.  Co.  v.  Force,  142  N.  Y.  90 ;  and  that  the  precise  question  of 
title  should  have  been  passed  upon,  The  Vincennes,  3  Ware,  171. 

4.  Foreign  Divorce.  —  A  divorce  granted  by  a  Jewish  rabbi  in  Russia,  in 
accordance  with  Russian  law,  between  parties  married  in  that  country  and  at 
the  time  of  the  divorce  domiciled  there,  is  valid  everywhere.  Leshinsky  v. 
Leshinsky,  5  Misc.  495 ;  25  N.  Y.  Supp.  841.  A  sentence  of  a  Court  of  a 
foreign  country,  annulling  a  marriage  between  two  of  its  subjects,  who  at  the 
time  of  their  marriage  were  domiciled  in  a  State  of  the  United  States,  and 
were  validly  married  according  to  its  laws,  but  who  at  the  time  the  sentence 
of  nullity  was  pronounced  had  returned  to  and  were  domiciled  in  the  foreign 
country,  must  be  recognised  in  such  State  as  determining  the  status,  and  as 
terminating  the  marital  relation,  of  the  parties,  though  the  ground  of  the 
sentence  was  that  they  had  married  without  the  license  of  their  sovereign. 
Roth  V.  Roth,  104  111.  35  ;  44  Am.  Rep.  81.  But  there  must  be  a  domicil  in 
the  foreign  country.  St.  Sure  v.  Lindsfelt  (Wis.),  52  N.  W.  308.  A  decree 
of  divorce  rendered  by  a  foreign  Court  against  a  person  domiciled  in  New 
York,  who  was  not  served  with  process  and  did  not  appear,  is  inadmissible  as 
evidence.    De  Meli  v.  De  Meli,  120  N.  Y.  485. 

n.  Judgments  or  Courts  in  the  Several  States. 

1.  As  to  Various  Courts.  —  "  Full  faith  and  credit  shall  be  given  in  each 
**  State  to  the  public  Acts,  Records,  and  Judicial  Proceedings  of  every  other 
"  State.  And  the  Congress  may  by  general  laws  prescribe  the  manner  in  which 
"  such  Acts,  Records,  and  Proceedings  shall  be  proved,  and  the  effect  thereof.'* 
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Constitation  of  the  United  States,  Art.  lY.,  s.  1.  By  s.  905  of  the  Revised  Stat- 
utes of  the  United  States  (Acts  of  May  26, 1790,  and  March  27, 1804),  which 
prescrihes  the  manner  of  authenticating  such  acts,  records,  and  judicial  pro- 
ceedings, it  is  provided  that  the  ''records  and  judicial  proceedings"  of  ''any 
"  State  or  Territory,  or  of  any  country  subject  to  the  jurisdiction  of  the  United 
"  States,"  shall,  if  so  authenticated,  "  have  such  faith  and  credit  given  to  them 
"  in  every  Court  within  the  United  States  as  they  have  by  law  or  usage  in  the 
"Courts  of  the  State  from  which  they  are  taken."  Under  these  provisions  the 
judgment  of  a  territorial  Court  is  entitled  to  the  same  faith  and  credit  as  the 
judgment  of  a  state  Court.  Suesenbach  v.  Wagner,  41  Minn.  108  ;  42  N.  W. 
925.  And  the  same  rule  has  been  applied  to  judgments  and  judicial  proceed- 
ings of  Courts  of  the  Cherokee  Nation.  Mehlin  v.  Ice,  56  Fed.  Rep.  12  ; 
Mackey  v.  Coxe,  18  How.  100.  The  judgments  of  the  Courts  of  the  United 
States  have  invariably  been  recognised  as  upon  the  same  footing,  so  far  as  con- 
cerns the  obligation  created  by  them,  with  domestic  judgments  of  the  States, 
wherever  rendered  and  wherever  sought  to  be  enforced.  Embry  v.  Palmer, 
107  U.  S.  3, 10.  fiut  it  has  been  held  that  the  judgment  of  a  consul  of  the 
United  States  in  China,  as  to  the  validity  of  an  assignment  within  his  jurisdic- 
tion for  the  benefit  of  creditors,  is  not  binding  on  the  Courts  of  California. 
Forbes  V.  Scannell,  13  Cal.  242. 

As  to  the  authentication  and  proof  of  judgments,  see  Carpenter  v.  Strange, 
141  U.  S.  87  ;  11  S.  Ct.  960  ;  Andrews  v.  Flack,  88  Ala.  294 ;  6  So.  907  ; 
Conley  v.  Chapman,  74  Ga.  709 ;  Bailey  v.  Martin,  119  Ind.  103 ;  21  N.  E.  346  ; 
Rea  V.  Scully,  76  Iowa,  343  ;  41  N.  W.  36  ;  Gunn  v.  Peakes,  36  Minn.  177  ;  30 
N.  W.  466 ;  WiUiams  v.  WUliams,  63  Mo.  App.  617 ;  Devorak  v.  More,  25 
Neb.  735 ;  41  N.  W.  777  ;  Edwards  v.  Janes,  113  N.  C.  453 ;  18  S.  E.  500 ; 
Kentzler  v.  Kentzler,  3  Wash.  St.  166  ;  28  Pac.  370. 

2.  CoNGLUsrvENESS  OF  JUDGMENTS.  —  The  credit  to  be  given  in  one  State 
to  the  judgments  of  Courts  in  other  States  has  been  defined  as  follows :  "  They 
"  are  record  evidence  of  a  debt,  or  judgments  of  record,  to  be  contested  only 
"in  such  way  as  judgments  of  record  may  be,  and  consequently  are  conclusive 
"  upon  the  defendant  in  every  State,  except  for  such  causes  as  would  be  suffi- 
"  cient  to  set  aside  the  judgment  in  the  Courts  of  the  State  in  which  it  was 
"rendered."  McElmoyle  v.  Cohen,  13  Pet.  312,  326,  cited  in  Embry  v.  Palmer, 
107  U.  S.  3, 10.  They  are  entitled  to  the  same  credit  and  effect  in  the  State 
in  which  they  are  sought  to  be  enforced  as  they  had  in  the  State  in  which 
they  were  rendered.  Carpenter  v.  Strange,  141  U.  S.  87 ;  11  Sup.  Ct.  960 ; 
Hanley  v.  Donoghue,  116  U.  S.  1,  4  ;  Guthrie  v.  Lowry,  84  Pa.  St.  533  ;  Sanborn 
V.  Perry,  86  Wis.  361 ;  56  N.  W.  337  ;  Griggs  v.  Becker  (Wis.),  58  N.  W.  396  ; 
Caughran  v.  Gilman,  81  Iowa,  442  ;  46  N.  W.  1005  ;  Chicago  fi-  A,  Bridge  Co. 
Y.A.A,  Pack.  Sf  Prov.  Co,  46  Fed.  Rep.  584 ;  Edwards  v.  Jones,  113  N.  C. 
463 ;  18  S.  E.  500;  Lewis  v.  Adams,  70  Cal.  403 ;  11  Pac.  833 ;  Wemse  v. 
McPike,  100  Mo.  476  ;  13  S.  W.  809  ;  Dallas  County  v.  Merrill,  77  Mo.  573  ; 
Succession  of  Gaines,  45  La.  An.  1237  ;  U  So,  23S  ;  A.  H.  G.  M.  ^  M.  Co,  v. 
Andrews,  120  N.  Y.  58;  23  N.  E.  987  ;  Walser  v.  Seligman,  21  Blatchf.  C.  C. 
130 ;  The  City  of  New  Bedford,  20  Fed.  Rep.  57 ;  Stark  v.  Ratcliff,  111  111. 
75 ;  Elsasser  v.  Haines,  52  N.  J.  L.  10  ;  18  Atl.  1095 ;  Roach  v.  PriveU 
(Ala.),  7  So.  808  ;  Sammis  v.  Wightman,  34  Fla.  10  ;  Fitzsimmons  v.  Johnson, 
90  Tenn.  416  ;  17  S.  W.  100  ;  Packer  v.  Thompson,  25  Neb.  688  ;  41  N.  W.  650. 
See  also,  Semple  v.  Glenn,  91  Ala.  245  ;  9  So.  265.    Hence  the  judgment  of  a 
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Court  deternuning  the  domicil  of  a  deceased  person  and  probating  his  will, 
Thomas  y.  MorrisseU,  76  6a.  384  ;  Succession  of  Gaines,  45  La.  An.  1237  ;  14 
So.  233;  or  of  the  Court  of  the  domicil  declaring  a  child  to  be  lawfully 
adopted,  is  conclusive.  Van  Matre  y.  Sankey,  148  HI.  366  ;  36  N.  £.  628.  So 
it  has  been  held  that  the  allowance  of  interest  on  a  judgment  by  the  Court 
rendering  it  is  ooudusive.  Stanton  y.  WelbomCf  78  Tex.  248,  251.  Contraf 
Wells,  Fargo  ^  Co.  v.  Daois,  105  N.  Y.  670.  See  Davis  y.  Porter,  51  Iowa, 
254. 

Where  a  Circuit  Court  of  the  United  States  in  one  district  held  a  patent  to 
be  valid,  and  another  Circuit  Court  in  another  district  held  it  to  be  invalid,  the 
latter  Court  refused  to  enjoin  an  aUeged  infringement  on  the  streng^  of  the 
decision  of  the  former.    Ptdlman  Co.  v.  Wagner  Co.  44  Fed.  Rep.  76^* 

The  constitutional  provision  as  to  full  faith  and  credit  does  not  apply  to 
judgments  for  the  enforcement  of  fines  or  penalties,  Huntington  v.  AttrUl,  146 
U.  S.  657,  672 ;  Hanley  v.  Donoghue,  116  U.  S.  1,  3  ;  State  v.  Bowen,  20  D.  C. 
291  ;  or  in  regard  to  questions  of  inheritance,  Morin  v.  St.  Paul,  Minneapolis 
ffc.  Co.  33  Minn.  176.  See  also.  Hart  v.  Sansom,  110  U.  S.  151  ;  Fryer  v. 
Meyers  (Tex.),  13  So.  1025  ;  Short  v.  Galway,  83  Ky.  501. 

The  proper  plea  to  an  action  on  a  foreign  judgment  is  nul  tid  record.  Marx 
v.  Logue  (Miss.),  15  So.  890 ;  McElmoyle  v.  Cohen,  13  Pet  312  ;  Brainerd  v. 
Fowler,  119  Mass.  265.    See  Wing  v.  Bradner,  162  Pa.  St.  72  ;  29  Atl.  291. 

As  to  the  construction  of  foreign  judgments,  see  Bank  of  Commerce  v.  Mayer, 
42  La.  An.  1031 ;  8  So.  260  ;  also,  35  Cent.  L.  J.  341. 

3.  Judgment  must  be  Final.  —  An  interlocutory  decree  is  not  entitled  to 
the  force  of  a  judgment.  Munn  y.  Cook,  24  Abb.  N.  C.  314,  citing  BrvMey 
y.  Brinkley,  50  N.  Y.  184.  But  the  pendency  of  an  appeal  is  no  bar  to  an  ac- 
tion on  a  judgment,  unless  the  appeal  suspends  the  judgment  in  the  State  in 
which  it  was  rendered.  Dow  v.  Blake,  148  111.  76  ;  35  N.  £.  761 ;  Succession 
of  Gaines,  45  La.  An.  1237  ;  14  So.  233.    See  Freeman  on  JudgmenU,  s.  576. 

4.  Necessity  of  Jurisdiction  in  Court  renderino  Judgment. — The 
question  whether  the  Court  which  rendered  the  judgment  had  jurisdiction  of 
the  parties  and  the  subject-matter  is  always  open  to  examination.  In  this  re- 
spect. Courts  in  the  different  States  are  to  be  regarded  as  foreign  to  one  an- 
other, and,  if  the  Court  was  without  jurisdiction,  its  judgment  is  not  conclusive. 
Grover  §•  Baker  Machine  Co.  v.  Raddiffe,  137  U.  S.  287 ;  Noble  v.  OU  Co.  79 
Pa.  St.  354 ;  Terre  Haute  ^  Ind.  R.  R.  v.  Baker,  122  Ind.  433 ;  24  N.  £. 
83 ;  Kelly  v.  KeUy  (Mass.),  36  N.  E.  837  ;  National  Bank  v.  Peabody,  65  Vt 
492  ;  45  Am.  Rep.  632.  Contra,  Zepp  v.  Hager,  70  111.  223.  This  rule  has  been 
held  to  apply  to  a  judgment  rendered  by  a  Federal  Court  in  another  State. 
Insurance  Co.  v.  Wolverton  (Tex.),  19  S.  W.  614.  The  decision  of  the  Supreme 
Court  of  a  State  on  appeal,  that  the  trial  Court  had  jurisdiction,  has  been  held 
to  be  conclusive.  Van  Matre  v.  Sankey,  148  HI.  536  ;  36  N.  £.  628.  See  In  re 
James'  Estate,  99  Cal.  374  ;  33  Pac.  1122. 

The  question  of  jurisdiction  may  be  inquired  into,  notwithstanding  the  recital 
of  jurisdictional  facts  in  the  record.  Grover  Sf  Baker  Machine  Co.  v.  Raddiffe^ 
137  U.  S.  287  ;  Pennoyer  v.  Neff,  95  U.  S.  714,  730 ;  Adams  v.  Adams,  154 
Mass.  290 ;  28  N.  £.  260 ;  Price  v.  HarreU,  161  Pa.  St  530 ;  29  Atl.  279 ; 
Guthrie  v.  Lowry,  84  Atl.  BSS;Inre  James'  Estate,  99  Cal.  374  ;  33  Fke.  1122  ; 
Aultman,  Miller  if  Co.  v.  MiUs  (Wash.),  36  Pac.  1046,  citing  Ritchie  v.  Carpers 
ter,  2  Wash.  St.  512  ;  28  Pac.  380.     Contra,  Z^pp  v.  Hager,  70  111.  223. 
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&,  Jurisdiction  ts  PROCSSDiNas  in  personam,  —  It  is  essential  to  jnrisdio- 
tion,  and  hence  to  the  validity  of  judgments,  in  actions  in  personam,  that  the 
defendant  should  hare  been  served  with  process  within  the  territory,  or  have 
voluntarily  appeared.  Pennoyer  v.  Neff,  95  U.  S.  714  ;  Hart  v.  Sansom,  110 
U.  S.  151 ;  Pana  v.  Bowler,  107  U.  S.  529  ;  Reynolds  v.  Stockton,  140  U.  S.  254  ; 
11  S.  Ct.  773 ;  Noble  v.  Union  River  Logging  Railroad,  147  U.  S.  173 ;  First 
Nat,  Bank  v.  Cunningham,  48  Fed.  Rep.  510  ;  Rand  v.  Hanson,  154  Mass.  87  ; 
Stone  V.  Wainwright,  147  Mass.  201 ;  Rotkrock  v.  Insurance  Co,  (Mass.)  37 
N.  E.  206  ;  Mc  Vicker  v.  Reedy,  31  Me.  314  ;  National  Bank  v.  Peabody,  55 
Yt.  492  ;  45  Am.  Rep.  632  ;  Whittier  v.  WendeU,  7  N.  H.  257  ;  Renier  v.  Hurl- 
but  (Wis.),  50  N.  W.  783 ;  Jones  v.  Spencer,  15  Wis.  583  ;  Reed  v.  Chilson,  142 
N.  Y.  152 ;  36  N.  E.  884 ;  i\r.  Y,  L,  Ins,  Co.  v.  AUkin,  125  N.  Y.  660 ;  26 
N.  E.  732 ;  De  Meli  v.  De  Meli,  120  N.  Y.  485  ;  PeopU  v.  Baker,  76  N.  Y.  78  ; 
Martin  v.  Cent,  Vt.  R.  R,  50  Hun,  347 ;  3  N.  Y.  Supp.  82 ;  Insurance  Co,  v. 
WoLverton  (Tex.),  19  S.  W.  614 ;  ScM  v.  Noble,  72  Pa.  St.  115  (holding  ex- 
trarterritorial  acceptance  of  service  void)  ;  Price  v.  Harrdl,  161  Pa.  St.  530  ; 
29  Atl.  279 ;  Home  Friendly  Soc.  v.  Tyler,  2  Pa.  Dist.  693 ;  Grover  Sf  Baker 
Co,  V.  Radcliffe,  66  Md.  611 ;  Frothingham  v.  Barnes,  9  R.  I.  474 ;  Winn  v. 
Strickland,  34  Fla.  610 ;  Sammis  v.  Wightman,  31  FU.  10 ;  12  So.  526  ;  Wood 
V.  Watkinson,  17  Conn.  500 ;  Reed  v.  Reed,  52  Mich.  117;  McEwen  v.  Zimmer,  38 
Mich.  765 ;  ilrfuf^  v.  ilrruf^  15  Ohio,  33 ;  Williams  v.  Preston,  3  J.  J.  Marsh. 
600 ;  Miller  v.  AfOfer,  1  BaUey  (S.  C),  242 ;  Tillinghast  v.  Boston  Co.  39  S.  C. 
484 ;  18  S.  E.  120  ;  Nicholas  v.  Farwell,  24  Neb.  186 ;  Davidson  v.  Sharpe,  6 
Ired.  L.  14 ;  Barlow  v.  5te0/,  65  Mo.  611 ;  Crumlish  v.  Central  Imp,  Co.  38 
W.  Va.  390  ;  18  S.  £.  456.  This  rule  does  not  apply  to  a  judgment  on  a  writ 
of  error,  where  the  defendant  appeared  in  the  Court  below.  Fitzsimmons  v. 
Johnson,  90  Tenn.  416  ;  17  S.  W.  100  ;  nor  to  a  judgment  founded  on  a  recog- 
nisance, after  two  successive  returns  of  ''  nil  habet "  on  successive  writs  of  sci. 
fa,  Elsasser  v.  Haines,  52  N.  J.  L.  10.  It  applies  to  judgments  against  cor- 
porations. Rotkrock  v.  Dwelling-house  Ins.  Co.  (Mass.)  37  N.  E.  206 ;  Rem- 
ington  v.  Samana  Bay  Co.  140  Mass.  494 ;  Phillips  v.  Burlington  Library  Co. 
(Pa.)  21  Atl.  640  ;  28  W.  N.  C.  21 ;  Clews  v.  Woodstock  Iron  Co.  44  Fed.  Rep. 
31 ;  Reif snider  v.  Am.  Imp,  Pub.  Co.  45  Fed.  Rep.  433.  But  a  State  may  re- 
quire a  corporation,  or  a  non-resident  entering  into  a  partnership  or  association 
within  its  limits,  or  making  contracts  enforceable  therein,  to  appoint  some  one 
to  receive  service  of  process.    Pennoyer  v.  Neff,  95  U.  S.  714,  735. 

6.  Jurisdiction  in  Proceedings  quasi  in  rem.  —  The  jurisdictional  require- 
ment of  personal  service  applies  to  judgments  quasi  in  rem,  in  proceedings  hav- 
ing for  their  sole  object  the  sale  or  other  disposition  of  property  of  defendant 
to  satisfy  demands  of  the  plaintiff.  In  such  cases  a  judgment  rendered  without 
personal  service  is  ineffective  to  determine  the  validity  of  any  demand  beyond 
that  which  is  satisfied  by  the  property.  F\reeman  v.  Alderson,  119  U.  S.  185 ; 
Jones  V.  Spencer,  15  Wis.  583 ;  National  Bank  v.  Peabody,  75  Yt.  492 ;  and 
the  judgment  is  wholly  void,  if  the  Court  had  no  jurisdiction  of  the  property. 
NoUe  V.  OU  Co,  79  Pa.  St.  354. 

7.  Judgments  bt  Confession.  —  A  judgment  by  confession,  if  valid  in  the 
State  in  which  it  was  entered,  will  be  recognised  in  another  State,  though  such 
a  judgment  is  not  authorised  by  the  laws  of  the  latter.  Kingman  v.  Paulson, 
126  Ind.  607 ;  RiUer  v.  Hoffman,  35  Kan.  215  ;  Crafts  v.  Clark,  38  Iowa,  237 ; 
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Ted  y.  Yost,  128  N.  Y.  387.  But  the  authority  to  confess  jadgment  innst  be 
strictly  execated,  Graver  ff  Baker  Machine  Co.  ▼.  Radcliffe,  66  Md.  511 ;  proof 
may  be  required  that  the  judgment  was  lawful,  Crtifts  y.  Clarke  31  Iowa,  77 ; 
Sherwood  v.  Miller,  37  Mo.  App.  48  ;  Thomas  v.  Pendleton  (S.  Dak.),  46  N.  W. 
180 ;  and  the  judgment  may  be  impeached  on  the  ground  that  the  note  on 
which  it  was  entered  was  fraudulently  obtained  by  duress  and  without  consid- 
eration. TrebUcox  y.  Mc Alpine,  62  Hun,  317,  distinguishing  Teel  y.  Yott^ 
supra, 

8.  JuDOifENTd  AGAINST  JoiNT  DEFENDANTS.  —  A  judgment  rendered 
against  joint  defendants,  only  one  of  whom  was  seryed  with  process  or  ap- 
peared, will  sustain  an  action  in  another  State  against  such  defendant,  but  not 
against  a  defendant  who  was  not  served  with  process  and  who  did  not  appear. 
HarUey  y.  Donoghue,  116  U.  S.  1,  3  ;  Renaud  y.  Abbott,  116  U.  S.  277  ;  Conley 
y.  Chapman,  74  Ga.  709 ;  Wilbur  y.  Abbott,  60  N.  H.  40 ;  Hqjffman  v.  Newell,  20 
X.  Y.  Supp.  432 ;  21  N.  Y.  Supp.  912  ;  Holt  y.  Johnson,  60  Mo.  App.  373. 
Such  a  judgment  against  partners,  of  whom  one  (a  non-resident)  was  not  served 
with  process,  may  bind  the  firm  assets,  but  not  the  absent  partner's  personal 
property.    Sugg  y.  Thornton,  132  U.  S.  524  ;  Sanger  y.  Overmier,  64  Tex.  57. 

9.  Presumption  as  to  Jurisdiction.  —  In  the  absence  of  proof  to  the  con- 
trary, a  Court  of  general  jurisdiction  is  presumed  to  haye  had  jurisdiction  of  the 
action  in  which  its  judgment  was  rendered.  AppUgate  y.  Lexington  Sfc.  Mining 
Co.  117  U.  S.  255  ;  Hanley  y.  Donoghue,  116  U.  S.  1,  5  ;  KnowUon  y.  Knowlton 
(HI.),  39  N.  E.  694  ;  Van  Matre  y.  Sankey,  148  HI.  636 ;  36  N.  E.  628 ;  Lynde 
y.  Columbus  ^c.  Co.  67  Fed.  Rep.  993  ;  Bailey  y.  Martin,  119  Ind.  103 ;  21  N. 
E.  346 ;  Gilchrist  y.  O.  Sf  L.  L.  Co.  21  W.  Va.  116  ;  Gunn  y.  Peakes,  36  Minn. 
177 ;  30  N.  W.  466  ;  Nicholas  y.  FarweU,  24  Neb.  180 ;  Rand  y.  Hatison,  154 
Mass.  87  ;  Caughran  v.  GUman,  81  Iowa,  442  ;  46  N.  W.  1005 ;  HaUum  y.  Dick- 
inson, 54  Ark.  311 ;  15  S.  W.  775 ;  Henry  y.  AUen,  82  Tex.  35  ;  Bogan  y.  Hamr 
ilton,  90  Ala.  454 ;  8  So.  186 ;  Home  Friendly  Soc.  y.  Tyler,  2  Pa.  Dtst  693. 
But  if  the  proceeding  was  special  or  statutory,  and  not  according  to  the  com- 
mon law,  or  in  an  inferior  Court,  jurisdiction  will  not  be  presumed  merely  from 
the  fact  that  the  Court  assumed  to  exercise  it.  KeUy  y.  KeUy,  161  Mass.  Ill ; 
36  N.  E.  837 ;  LouisviUe,  N.  A.  ^  C.  Ry.  Co.  y.  Parish  (Ind.),  33  N.  E.  122. 

10.  Illegal  Judgbients.  —  A  judgment  of  a  state  Court  may  be  treated 
as  invalid  because  it  was  rendered  in  yiolation  of  law.  In  re  Hong  Yen  Chang, 
84  Cal.  163,  in  which  the  Supreme  Court  of  California  refused  to  recognise  a 
certificate  of  naturalization  of  a  Chinaman  issued  by  the  Court  of  Common 
Pleas  of  New  York  city.  So,  also,  such  a  judgment  may  be  treated  as  in- 
yalid  when  it  is  in  no  way  responsiye  to  the  issues,  though  the  defendant 
appeared  and  answered  the  complaint,  but  took  no  part  in  the  subsequent 
litigation.    Reynolds  y.  Stockton,  140  U.  S.  264  ;  11  S.  Ct.  773. 

11.  Impeachment  or  Judgment  for  Fraud.  —  A  judgment  obtained  in 
one  State  cannot  be  attacked  in  another  State,  on  the  ground  of  mistake  or 
misrepresentation,  of  collusion  between  parties,  of  false  testimony,  or,  genei^ 
ally,  on  the  ground  that  it  was  obtained  by  fraud,  Hanley  y.  Donoghue,  116 
U.  S.  1,  4 ;  Dow  y.  Blake.  148  HI.  76 ;  35  N.  E.  761 ;  Mooney  y.  Hinds,  160 
Mass.  469  ;  36  N.  E.  484 ;  Barras  y.  Bidwell,  3  Woods  C.  C.  5  ;  Metcalf  y. 
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OUmoret  59  N.  H.  417  ;  47  Am.  Rep.  217  ;  unless  the  fraud  was  in  the  action 
of  the  Court,  Ambler  v.  Whipple  (111.),  28  X.  E.  841  ;  or  was  of  such  a  charac- 
ter as  to  prevent  a  party  from  exhibiting  his  case.  White  v.  Reid,  70  Hun,  197  ; 
24  N.  Y.  Supp.  290  (citing  Mayor  v.  Brady,  115  N.  Y.  617  ;  22  N.  E.  237,  and 
U,  S.  V.  Throckmorton,  98  U.  S.  61)  ;  Sayre  v.  Harpold,  33  W.  Va.  553,  557  ; 
11  S.  E.  16. 

12.  Judgment  as  a  Bar.  —  As  to  how  far  a  judgment  in  one  State  will 
bar  proceedings  on  the  same  cause  of  action  in  another  State,  the  decisions  are 
conflicting.  Connor  y.  Hanover  Ins,  Co,  28  Fed.  Rep.  549.  It  has  been  held 
to  be  a  bar  in  Henderson  y.  Stamford^  105  Mass.  504  ;  Nelson's  Admr,  y.  R,  R, 
Co,  (Va.)  14  S.  £.  838.  It  may  be  pleaded  in  bar  puis  darrein  continuance. 
Memphis  ^  Charleston  R,  R.  Co,  y.  Grayson,  88  Ala.  572 ;  7  So.  122 ;  Baxley 
y.  Linah,  16  Pa.  St.  214 ;  Paine  y.  Ins,  Co.  11  R.  1.411;  North  Bank  y.  Brown, 
50  Me.  241.  See,  as  to  the  foreclosure  of  a  mortgage  on  a  railroad  situated 
partly  in  two  States,  Lynde  y.  Columbus  Sfc,  Co.  57  Fed.  Hep.  993,  following 
Farmer's  Loan  Sf  Trust  Co,  y.  Postal  Tel.  Co.  55  Conn.  334 ;  11  Atl.  184,  and 
distinguishing  MuUer  y.  Dows,  94  U.  S.  444.  As  to  the  right  to  arrest  a  de- 
fendant under  the  Code  of  Ciyil  Procedure  of  New  York  for  a  cause  of  action 
on  which  judgment  has  been  rendered  in  another  State,  see  Baxter  y.  Drake, 
86  N.  Y.  502 ;  Leach  y.  Linde,  73  Hun,  246 ;  25  N.  Y.  Supp.  1042  ;  PUt  y. 
Freed,  28  N.  Y.  Supp.  863.  A  judgment  rendered  without  jurisdiction  does 
not  operate  as  a  bar.  Stone  y.  Wavntoright,  147  Mass.  201 ;  Martin  y.  Cent, 
Vt.  R.  R.  50  Hun,  347  ;  3  N.  Y.  Supp.  82. 

The  mere  pendency  of  a  suit  in  one  State  is  no  bar  to  an  action  on  the  same 
subject  in  another  State.  Douglas  y.  P.  Ins.  Co.  138  N.  Y.  209 ;  33  N.  £. 
938 ;  Hospes  y.  O'Brien,  24  Fed.  Rep.  145  ;  Davis  y.  Morris,  76  Va.  21 ; 
Barbe  y.  Glick,  20  HI.  App.  408. 

13.  DivoBCB  Decbees.  —  Where  the  Court  decreeing  the  diyorce  had  juris- 
diction, its  sentence  is  recognised  in  other  States  as  condusiye.  Shaw  y.  Shaw, 
98  Mass.  158  ;  /n  re  James'  Estate,  99  Cal.  374  ;  33  Pac.  1122  ;  James  y.  James,. 
81  Tex.  373  ;  Hawkins  y.  Ragsdak,  80  Ky.  353  ;  44  Am.  Rep.  483  ;  KnowUon 
y.  KnowUon  (111.),  39  N.  E.  594 ;  Johnson  y.  Johnson,  67  How.  Pr.  144 ;  People 
y.  Allen,  40  Hun,  611.  Jurisdiction  is  presumed.  KnowUon  y.  KnowUon  (HI.), 
39  N.  E.  594 ;  James  y.  James,  81  Tex.  373  ;  MUler  y.  Leach,  95  N.  C.  229  ; 
Waldo  y.  Waldo,  52  Mich.  94  ;  Gunn  v,  Peakes,  36  Minn.  177.  Contra,  Kelley 
y.  Kelley,  161  Mass.  Ill ;  36  N.  E.  837.  But  it  may  be  impeached,  either 
upon  the  face  of  the  record,  Morey  y.  Morey,  27  Minn.  265  ;  Werner  y.  Werner, 
30  ni.  App.  159  ;  Collins  y.  Collins,  80  N.  Y.  1 ;  or  by  proof  of  facts  against 
the  recitals  of  the  record,  Adams  y.  Adams,  154  Mass.  290  ;  Reed  y.  Reed,  52 
Mich.  117.  See  2  Bishop  on  Marriage,  Divorce,  and  Separation,  s.  183,  and  cases 
cited. 

It  is  conceded  to  be  essential  to  jurisdiction  that  at  least  one  of  the  parties 
to  the  diyorce  should  be  domiciled  within  the  State.  Sewall  y.  SewaU,  122 
Mass.  156  ;  Gregory  y.  Gregory,  78  Me.  187  ;  57  Am.  Rep.  792  ;  Reed  y.  Reed, 
52  Mich.  117  ;  People  y.  DaweU,  25  Mich.  247  ;  WaOdns  y.  Watkins,  125  Ind. 
163 ;  25  N.  E.  175  ;  State  y.  Armmgton,  25  Minn.  29  ;  Van  Fossen  y.  State,  37 
Ohio  St.  317  ;  41  Am.  Rep.  507  ;  Strait  y.  Strait,  3  McArthur,  415  ;  Morgan 
y.  Morgan,  1  Tex.  Ciy.  App.  315  ;  21 S.  W.  154  ;  SmUh  y.  SmUh,  19  Neb.  706. 

Whether  a  decree  of  diyorce  on  substituted  or  oonstructiye  seryice,  by  pub- 
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lication  or  otherwise,  against  a  person  who  was  not  served  with  process  within 
the  State  and  did  not  appear,  is  valid  as  between  the  States,  is  a  question  upon 
which  opinions  and  decisions  differ.  Where  both  parties  were  domiciled 
within  the  State,  the  decree  possesses  interstate  validity.  Hood  v.  Hood,  11 
Allen,  196 ;  Hood  v.  Hood,  110  Mass.  463  ;  Burlen  v.  Shanrum,  115  Mass.  438  ; 
Loker  v.  Gerald,  157  Mass.  42  ;  31  N.  E.  709 ;  Hunt  v.  HwU,  72  N.  Y.  217. 
If  only  one  of  the  parties  was  domiciled  within  the  State,  the  decree  is  recog- 
nised as  determining  the  status  of  such  party.  Cheever  v.  Wilson,  9  Wall.  108  ; 
Pennoyer  v.  Neff,  95  U.  S.  714,  734,  735  ;  Adama  v.  Adams,  154  Mass.  290  ; 
28  N.  E.  260 ;  Shafer  v.  BusheU,  2A:  Wis.  372  ;  In  re  Feyh's  Estate,  6  N.  Y. 
Supp.  90.  Biskop,  Mar,,  Div.,  and  SqHuratum,  vol.  ii.,  ss.  153-158, 186,  strongly 
maintains  that,  this  consequence  being  conceded,  the  decree  should  in  such  case 
everywhere  be  admitted  to  dissolve  the  marriage  as  to  both  parties,  as  there 
cannot  be  a  husband  without  a  wife,  or  vice  versa.  Wharton,  Conf,  ofL,%.  237, 
suggests  that  **  the  only  safe  course  is  to  view  foreign  divorces,  based  on  mere 
**  publication,  as  having  no  extra-territorial  effect  as  to  a  defendant  domiciled 
*'  in  another  jurisdiction,  unless  there  be  satisfactory  proof  that  the  where- 
« abouts  of  such  defendant,  after  diligent  search,  could  not  be  discovered." 
As  admitting  the  decree  to  be  eztra-territorially  operative,  see  Knowlton  v. 
Knawlton  (HI.),  39  N.  E.  549  ;  Chapman  v.  Chapman  (Kan.),  29  Pac.  1071 ; 
Anthony  V.  Rice,  110  Mo.  233  ;  Thompson  v.  Thompson,  91  Ala.  591  ;  Smth  v. 
Smith,  43  La.  An.  1140  ;  10  So.  248 ;  Harding  v.  Alden,  9  Me.  «140 ;  Van 
Orsdal  v.  Van  Orsdal,  67  Iowa,  35.  Contra,  Flower  v.  Flower,  42  N.  J.  Eq. 
152 ;  Cook  V.  Cook,  56  Wis.  195 ;  43  Am.  Rep.  706  ;  Doerr  v.  Forsythe,  50 
Ohio  St.  726  ;  35  N.  E.  1055 ;  Van  Inwagen  v.  Van  Inwagen,  86  Mich.  333  ;  49 
N.  W.  154  ;  Philadelphia  v.  Wetherby,  15  Phila.  403  ;  Commonwealth  v.  Shuler, 
2  Pa.  Dist.  552  ;  Commonwealth  v.  Steiger,  2  Pa.  Dist.  493 ;  12  Pa.  Co.  Ct.  334 ; 
WiUiams  v.  Wmiams,  130  N.  Y.  193  ;  29  N.  E.  98  ;  Jones  v.  Jones,  108  N.  Y. 
415  ;  O'Dea  v.  O'Dea,  101  N.  Y.  23  ;  People  v.  Baker,  76  N.  Y.  78  ;  Munson 
V.  Munson,  14  N.  Y.  Supp.  692  ;  Matter  of  House,  3  Con.  Sur.  524  ;  14  N.  Y. 
Supp.  275  ;  Daois  v.  Davis,  2  Misc.  549  ;  22  N.  Y.  Supp.  191,  in  which  Pryor, 
J.,  referring  to  the  decisions  of  the  Court  of  Appeals,  said  :  "  To  this  concln- 
"  sion  I  am  compelled ;  but  I  am  not  forbidden  to  say  that  my  reason  revolts 
''against  it."  But  in  Jones  v.  Jones,  supra,  the  Court  held  that  a  defend- 
ant, in  going  into  another  State  and  filing  an  answer,  was  bound  by  the 
effect  given  to  his  action  by  the  statutes  of  such  State.  In  Cummington  v. 
Belchertown,  149  Mass.  223  ;  21  N.  E.  435,  it  was  held  that  the  decree  of  a  New 
York  Court,  annulling  the  marriage  in  Massachusetts  of  a  woman  who  re- 
mained there,  and  had  never  been  within  the  jurisdiction  of  the  New  York 
Court,  for  a  cause  for  which  the  marriage  could  not  have  been  avoided  in  Mas- 
sachusetts, was  invalid  in  the  latter  State  ;  but  the  general  question  as  to  the 
effect  in  divorce  of  notice  by  publication  was  not  determined.  Loher  v.  Gerald, 
157  Mass.  42 ;  31 N.  E.  709.  See  also,  observations  in  Adams  v.  Adams^  154 
Mass.  290 ;  28  N.  E.  260.  In  Massachusetts,  if  a  person  goes  to  another  State 
for  the  purpose  of  procuring  a  divorce  for  a  cause  occurring  in  Massachusetts,  or 
not  warranting  a  divorce  in  the  latter  State,  the  divorce  so  procured  is  treated 
as  invalid.  SewaU  v.  Sewall,  122  Mass.  156.  Where  a  husband  obtained  a 
divorce  in  Maine,  and  the  wife  appeared,  and,  after  the  decree,  executed  a 
release  discharging  him  and  his  estate  from  all  claims,  and  it  was  not  shown 
that  the  husband  went  to  Maine  for  the  purpose  of  procuring  a  divorce  in  vio- 
lation of  the  Massachusetts  statute,  the  wife  was  not  permitted  to  impeach  the 
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decree.  Loud  v.  Loud^  129  Mass.  14.  See  also,  Burlen  ▼.  Shannon^  115  Mass. 
438.  In  Maine,  where  the  provisions  of  the  Massachusetts  statute  have  been 
adopted,  it  has  been  held  that  they  do  not  apply  to  the  case  of  one  who  ac- 
quires a  bond  fide  domicil  elsewhere.  Gregory  y.  Gregory ^  76  Me.  535.  In 
California  it  has  been  held  that  a  divorce  obtained  in  another  State,  upon  the 
appearance  of  an  attorney,  without  the  knowledge  or  consent  of  the  defendant, 
is  at  most  avoidable  at  the  latter's  election,  and  cannot  be  impeached  m  Cali- 
fornia by  the  plaintiff,  at  whose  instance  the  appearance  was  entered.  Elliot 
V.  Wohlfrcmj  55  Cal.  384.  It  has  been  held  in  Iowa  that  a  decree  of  divorce 
obtained  in  Wisconsin,  on  service  by  publication,  is  ineffectual  to  award  the  cus- 
tody of  minor  children  in  Iowa.  Kline  v.  Klines  57  Iowa,  386  ;  42  Am.  Rep. 
47.  In  any  case  the  provisions  as  to  publication  must  be  strictly  followed. 
Cheely  v.  Clayton,  110  U.  S.  701 ;  Morey  v.  Morey,  27  Minn.  265. 

Personal  disabilities  imposed  by  a  decree  of  divorce,  such  as  the  disqualifi- 
cation of  the  guilty  party  to  marry  again,  being  penal  in  their  nature,  have  no 
extra-territorial  operation.  Huntington  v.  Attrill,  146  U.  S.  657,  673  ;  Roberts 
V.  Ogdensburgh  Sfc.  R.  R.  Co,  34  Hun,  324 ;  Stack  v.  Stack,  6  Demarest,  280, 
citing  Van  Voorhis  v.  BrintnaU,  86  N.  T.  18 ;  Tkorp  v.  Thorp,  90  N.  Y.  602  ; 
Moore  v.  Hegerman,  92  N.  Y.  521 ;  Van  Starch  v.  Griffin,  71  Pa.  St.  240 ;  Dick- 
inson V.  Dickinson,  1  Yerger  (Tenn.),  110.  In  Gamer  v.  Gamer,  56  Md.  127, 
the  Court  modified  a  decree  of  divorce  against  a  non-resident,  who  had  not 
(apparently)  been  served  with  process  within  the  State,  by  striking  out  the 
part  imposing  on  ttie  defendant  disability  to  marry  again,  on  the  ground  that 
that  part  of  the  decree  was  in  the  nature  of  a  judgment  in  personam. 

A  decree  for  alimony  granted  in  one  State  may  be  enforced  in  another. 
Dow  V.  Blake,  148  111.  76  ;  35  N.  £.  761 ;  Bullock  v.  BuOock  (N.  J.  £q.),  27 
AtL  435  ;  Stewart  v.  Stewart,  27  W.  Ya.  167. 
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CHAPTER  XVn. 

EFFECT  IN  ENGLAND  OP 

FOREIGN  BANKRUPTCY ; 

FOREIGN  GRANT  OF  ADMINISTRATION. 

(A)  FOREIGN  BANKRUPTCY. 

I.  As  AN  Assignment. 

Bankruptcy  in  Ireland  *  or  Scotland.^ 

Rule  106.  —  An  assignment  of  a  bankrupt's  property 
to  the  representative  of  his  creditors  *  — 

(1)  under  the   Irish  Bankrupt    and   Insolvent    Act, 

1857  *  (Irish  Bankruptcy),  or 

(2)  under    the    Bankruptcy    (Scotland)  Act,   1856  ^ 

(Scotch  Bankruptcy), 
is,  or  operates  as,  an  assignment  to  such  representative  of 
the  bankrupt's 

(i)  immovables  (land), 
(ii)  movables, 
wherever  situate. 

Comment 

As  to  immovables.  —  An  Irish  or  Scotch  bankruptcy  passes  to 
the  creditor's  representative  (conveniently  described  as  the  trustee) 
immovables  of  the  bankrupt  situate  in  any  part  of  the  British 
dominions.  Thus  it  passes  to  the  trustee  lands,  e.  ^.,  in  Ireland, 
Scotland,  England,  the  Isle  of  Man,  or  Victoria.  It  probably 
also  passes  to  the  trustee  immovables  of  the  bankrupt  situate  in 

1  See  the  Irish  Bankrupt  and  Insolvent  Act,  1S57,  20  &  21  Vict  c  GO. 

9  See  the  Bankruptcy  (Scotland)  Act,  1856, 19  &  20  Vict  c  79. 

'  In  Ireland  the  "  assignees,''  in  Scotland  the  "  trustee." 

«  See  20  &  21  Vict.  c.  60,  ss.  267,  268. 

*  See  19  &  20  Vict.  c.  79,  s.  102,  with  which  compare  8. 42. 
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a  country,  e.  g.<,  Italy,  which  does  not  form  part  of  the  British 
dominion,  but  passes  such  immovablea  so  far,  and  in  so  far  only, 
as  the  Italian  Courts  recognise  the  title  of  the  Irish  or  Scotch 
trustee. 

As  to  movable^'  —  An  Irish  or  Scotch  bankruptcy  is  an  assign- 
ment to  the  trustee  of  the  movables,  e.  ^.,  goods,  of  the  bankrupt, 
situate  in  any  part  of  the  British  dominions,  and  also  in  so  far 
as  Courts  acting  under  the  authority  of  the  British  Crown  can 
determine  the  matter,  of  movables  situate  in  countries  not  forming 
part  of  the  British  dominions. 

Speaking  generally,  the  statements  made  in  the  comment  on 
Rule  66,^  with  regard  to  the  extra-territorial  effect  of  an  English 
bankruptcy  as  an  assignment,  apply  with  the  necessary  alterations 
to  the  extra-territorial  effect  of  an  Irish  or  a  Scotch  bankruptcy 
as  an  assignment. 

Bankruptcy^  in  any  Foreign  Country  except  Ireland  or 

Scotland. 

Rule  107.  —  An  assignment  of  a  bankrupt's  properry 
to  the  representative  of  his  creditors,  under  the  bankruptcy 
law  of  any  foreign  country  not  forming  part  of  the  United 
Kingdom,^  is  Hot,  and  does  not  operate  as,  an  assignment  of 
any  immovables  of  the  bankrupt  situate  in  England. 

Comment 

No  assignment  of  a  bankrupt's  property  under  the  bankruptcy 
law  of  a  foreign  country,  unless  the  bankruptcy  takes  place,  as 
does  a  Scotch  or  Irish  bankruptcy,  under  an  Act  of  the  Imperial 
Parliament,  operates  as  an  assignment  of  the  bankrupt's  immova- 
bles, e.  g.y  lands  or  houses  in  England,  or,  indeed,  has  any  effect 
upon  the  title  to  them. 

It  may,  indeed,  be  laid  down  in  broad  terms  that,  according  to 
the  doctrine  maintained  by  English  Courts,  a  bankruptcy  in  one 
country  has  no  effect  as  an  assignment  or  otherwise  (except,  of 

>  See  p.  333,  ante. 

^  The  word  "  bankmptcy/'  as  applied  to  a  foreign  oonntrj,  is  here  used  in 
its  very  widest  sense,  and  includes  any  proceeding,  whatever  its  name,  by  which, 
under  the  authority  of  a  Court,  the  property  of  an  insolvent  debtor  is  distributed 
among  hb  creditors  ;  a  bankruptcy  in  this  wide  sense  is  sometimes  described 
as  any  "process  of  divestiture  and  concourse  of  creditors."  See  Ooudy,  Law 
of  Bankruptcy  in  Scotland,  2nd  ed.,  p.  631. 

*  For  definition  of  '*  United  Kingdom,"  see  p.  65,  ante. 
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course,  where  the  bankruptcy  takes  place  under  an  Act  of  Parliar 
ment)  on  land  in  another  country.^  But  this  statement  is  a  little 
broader  than  the  facts  warrant.  There  is  no  reason  to  suppose 
that  English  Courts  would  decline  to  recognise  the  extrarterritorial 
effect,  as  an  assignment,  of  a  bankruptcy  in  one  country,  e.  g,^ 
Victoria,  on  land  of  the  bankrupt  in  another  country,  6.  ^.,  New 
Zealand,  which  was  given  to  a  Victorian  bankruptcy  by  the  lex 
sitvsy  «.  e.,  by  an  Act  of  the  New  Zealand  legislature.^ 

Rule  108.'  —  An  assignment  of  a  bankrupt's  property  to 
the  representative  of  his  creditors,  under  the  bankruptcy  law 
of  any  foreign  country  where  the  bankrupt  is  domiciled,  is, 
or  operates  as,  an  assignment  of  the  movables  of  the  bank- 
rupt situate  in  England  (?). 

Comment 

The  general  principle  of  English  law  seems  to  be  that  bank- 
ruptcy, or  any  proceeding  in  the  nature  of  bankruptcy,  in  a  foreign 
country  where  the  bankrupt  is  domiciled,  is  an  assignment  to  the 
trustees,  assignees,  curators,  syndics,  or  others,  who  under  the  law 
of  that  country  are  entitled  to  administer  his  property,  of  all  his 
movables,  or,  in  other  words,  of  his  chattels  personal  and  choses  in 
action  in  England,^  and,  it  would  seem,  as  far  as  English  Courts 
can  deal  with  the  matter,  of  his  movables  situate  in  any  other 
country. 

Though,  however,  the  adoption  of  this  principle  by  English 
Courts  is  on  the  whole  pretty  well  established,  no  reported  case 
decisively  determines  the  extent  to  which  English  judges  attribute 
extra-territorial  operation  to  a  bankruptcy  in  the  country  where 
the  bankrupt  is  domiciled.^ 

The  effect  in  England  of  an  assignment  of  a  debtor's  property, 
under  the  bankruptcy  law  of  the  country  where  he  is  domiciled,  is 
subject  to  certain  limitations. 

^  CockereU  v.  Dickens,  1840,  3  Moore  P.  C.  98. 

^  Nor  would  such  an  Act  in  any  waj  exceed  the  anthoritj  of  the  New  Zea- 
Luid  Parliament. 

»  JoUet  Y.  DeporUhim,  1769, 1  H.  Bl.  132  (n)  ;  SiU  v.  Worswick,  1791, 1  H. 
Bl.  665  ;  Royal  Bank  of  ScoOand  v.  Cuthbert  Stein'a  Case,  1813, 1  Rose,  462  ; 
Sdhig  y.  Davis,  1814,  2  Rose,  97,  291 ;  In  re  Artola  Hermanos,  1890,  24  Q.  B. 
D.  (C.  A.)  640. 

*  See  espeoiallj,  Westlake,  p.  152. 

^  See  In  re  Artola  Hemanos,  1890,  24  Q.  B.  D.  (C.  A.)  640,  644, 645»  judg^ 
ment  of  Coleridge,  C.  J.,  and  pp.  648,  650,  judgment  of  Fry,  L.  J. 
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First  The  assignment  has  not  a  greater  effect,  extra-territori- 
ally,  than  it  has  in  the  country  where  a  bankruptcy  takes  place. 
Hence  it  operates  in  England  as  an  assignment  of  such  movable 
property  only  as,  had  it  been  situate  in  the  foreign  country,  would 
have  passed  to  the  representative  of  the  creditors  and  formed  part 
of  the  fund  to  be  administered  for  their  benefit. 

Secondly.  Whether  property  in  England  is  to  be  brought 
under  the  head  of  movables  or  immovables  must  be  determined  by 
the  law  of  England  (lex  situs^^  and  no  property  passes  under  our 
Kule  to  the  representative  of  the  creditors  under  a  foreign  bank- 
ruptcy which  is  not  considered  as  movables  (mohUia)  by  the  law 
of  England.  Thus  heirlooms,  title-deeds,  and  other  things  held 
by  English  law  to  be  immovables,  would  not,  if  situate  in  Eng- 
land, pass  under  their  owner's  bankruptcy  at  New  York  to  the 
American  assignee.^ 

Thirdly.  What  may  be  the  effect  of  a  foreign  bankruptcy 
under  the  law  of  a  debtor's  domicil,  as  an  assignment  of  his  movsr 
ble  property  in  England,  is  a  different  question  from  the  inquiry 
whether  the  High  Court  has  jurisdiction  to  make  bankrupt  a  debtor 
already  made  bankrupt  in  the  country  where  he  is  domiciled? 
That  the  English  Courts  have  jurisdiction,  irrespective  of  the 
debtor's  domicil,  in  all  cases  where  jurisdiction  is  given  them  by 
the  Bankruptcy  Act,  1883,^  is  certain.^ 

Illustration. 

Debtor  domiciled  at  Amsterdam  stopped  payment  there  on 
the  18th  December,  1769.  On  the  1st  January,  1760,  the  proper 
Court  at  Amsterdam  took  cognizance  of  the  stoppage  of  payment. 
On  the  2nd  he  was  declared  bankrupt  at  Amsterdam,  and  a  cura- 
tor or  assignee  of  his  property  appointed.  On  the  20th  December, 
1769,  X,  a  creditor  of  the  bankrupt,  made  an  affidavit  in  the 
Mayor's  Court  of  London,  and  attached  £1,200  in  the  hands  of 
M^  who  was  indebted  to  the  bankrupt  to  that  amount.  On  the 
8th  March,  1760,  X  obtained  judgment  and  issued  execution 
against  Jf,  who,  being  unable  to  pay  £1,200,  gave  X  a  note  for 
the  amount,  payable  in  a  month.     On  the  12th  March,  A^  the 

^  See  chap,  xzi.,  Rule  137,  p.  513,  post 

>  See  Roles  55,  56,  pp.  294,  297,  ante, 

*  See  In  re  Ariola  Hermanos,  1890,  24  Q.  B.  D.  (C.  A.)  640, 643,  644,  jadg- 
ment  of  Coleridge,  C.  J. ;  Nelson,  p.  170 ;  Ex  parte  McCulloch,  1880,  14  Ch. 
D.  (C.  A.)  716  ;  Ex  parte  Robinson,  1883, 22  Ch.  D.  (C.  A.)  816. 
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Dutch  assignee,  claimed  the  £1,200.     It  was  held  that  A  was 
entitled  to  the  money  as  against  JT,  the  attaching  creditor.^ 

Rule  109.^  —  Subject  to  the  effect  of  Rule  106,'  an 
assignment  of  a  bankrupt's  property  to  the  representative  of 
his  creditors,  under  the  bankruptcy  law  of  any  foreign  coun- 
try where  the  bankrupt  is  not  domiciled,  does  not  operate 
as  an  assignment  of  the  movables  of  the  bankrupt  situate 

in  England. 

Comment 

This  Rule  is,  on  the  whole,  in  harmony  with  the  general  current 
of  English  decisions,  but  its  correctness  is  not  absolutely  free 
from  doubt.* 

niustration. 

A  debtor  is  made  bankrupt  in  France,  where  he  is  not  domiciled. 
The  bankruptcy  is  not  an  assignment  of  his  movables  in  England 
to  the  representative  of  the  creditors  under  the  French  bank- 
ruptcy, nor  is  it  a  reason  for  staying  bankruptcy  proceedings 
against  the  debtor  in  England.^ 

English  and  Foreign  Bankruptcy. 
Rule  110.®  —  Where  a  debtor  has  been  made  bankrupt 

1  Solomons  y,  Ross^  1764,  1  H.  Bl.  131  (n).  In  this  case  it  may,  I  conceive, 
be  assumed  that  the  bankrupt  was  domiciled  at  Amsterdam.  See  also,  JoUet 
V.  Deponthieu,  1769, 1  H.  Bl.  132  (n). 

^  Inre  Artola  Hermanos,  1890,  24  Q.  B.  D.  (C.  A.)  640. 

'  /.  e,f  the  Rule  as  to  the  effect  of  an  Irish  or  Scotch  bankruptcy. 

^  See  In  re  Davidson's  Trusts,  1873,  L.  R.  15  £q.  383,  and  contrast  In  re 
BlUhman,  1856,  L.  R.  2  £q.  23.  « It  is  submitted,"  writes  Mr.  Foote,  "  that 
"as  the  English  bankrupt  law  does  not  require  an  English  domicil  to  found 
'*  its  jurisdiction,  so  it  should  recognise  foreign  insolvencies  and  bankruptcies 
''  without  inquiring  whether  the  subject  of  them  was  or  was  not  domiciled  iu 
"the  country  where  his  bankruptcy  or  insolvency  was  declared.'*  Foote, 
p.  309.  See  generally,  as  to  foreign  bankruptcy.  In  re  Levy's  Trusts,  1885,  30 
Ch.  D.  119 ;  In  re  Aylwin's  Trusts,  1873,  L.  R.  16  Eq.  585. 

»  In  re  Artola  Hermanos,  1890,  24  Q.  B.  D.  (C.  A.)  640. 

^  Geddes  v.  Motoat,  1824,  1  Gl.  &  J.  414.  Compare  Ex  parte  McCuUodi, 
1880, 14  Ch.  D.  (C.  A.)  716,  and  Ex  parte  Robinson,  1883,  22  Ch.  D.  (C.  A.) 
816.  See  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  cap.  52),  s.  14,  as  to  power 
of  Court  to  deal  with  case  where  receiving  order  has  been  made  by  Court 
against  debtor  whose  estate  ought  to  be  distributed  under  Irish  or  Scotch 
bankruptcy  kw.    See  Baldwin,  4th  ed.,  p.  73. 
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in  more  countries  than  one,  and,  under  the  bankruptcy  law 
of  each  of  such  couutries,  there  has  been  an  assignment  of 
the  bankrupt's  property,  which  might,  under  any  of  the 
foregoing  Rules,^  operate  as  an  assignment  of  his  property 
in  England,  effect  will  be  given  in  England  to  that  assign- 
ment which  is  earliest  in  date. 

Comment 

First  This  Rule  holds  good  when  the  earliest  of  several  bank- 
ruptcies takes  place  within  the  United  Kingdom. 

On  the  1st  of  January  a  debtor  is  adjudicated  bankrupt  in  Ire- 
land, and  his  property  thereupon  passes,  or  is  assigned,  to  the  Irish 
assignees,  and  this  whether  his  property  is  situate  in  Ireland  or  in 
England.  On  the  2nd  of  January  he  is  adjudicated  bankrupt 
in  England,  and  his  property  (if  any)  passes  or  is  assigned  to  the 
Engli^  trustee,  but  it  is  in  reality  the  assignment  under  the  Irish 
bankruptcy  which  operates  in  England ;  for  by  the  2nd  of  Janu- 
ary the  immovables  or  movables,  which  were  the  property  of  the 
bankrupt  on  the  31st  of  December,  have  on  the  1st  of  January 
ceased  to  belong  to  him,  and  been  vested  in  the  Irish  assignees. 
These  immovables  or  movables,  therefore,  cannot  on  the  2nd  of 
January  pass  to  the  English  trustee  as  property  of  the  bankrupt.' 

Secondly.  The  Rule  probably  holds  good  where  the  earliest  of 
several  bankruptcies,  and  the  assignment  under  it,  takes  place  in 
a  country  beyond  the  limits  of  the  United  Kingdom,  e,  ^.,  Vic- 
toria or  Prussia. 

I  See  Rule  66,  p.  333,  anU  ;  Rules  106-109,  pp.  442-446,  ante. 

*  Priority,  for  the  purpose  of  this  Rule,  depends  on  the  date  of  the  assign- 
ment, and  not  on  the  date  of  the  commission  of  the  act  of  bankruptcy.  See 
Geddes  v.  Mowat,  1824, 1  Gl.  &  J.  414.  It  should  be  noted  that,  as  regards 
a  Scotch  bankruptcy,  though  it  is  the  act  and  warrant  of  confirmation  which 
vests  the  bankrupt's  property  in  the  trustee,  it  is  then  vested  as  at  the  date  of 
the  sequestration.  See  19  &  20  Vict.  cap.  79,  s.  102  and  s.  42.  In  considering, 
therefore,  whether  an  assignment  under  an  English  bankruptcy  or  an  assign- 
ment under  a  Scotch  bankruptcy  is  the  earlier,  the  date  to  be  looked  at  is  the 
date  of  the  adjudication  (see  the  Bankruptcy  Act,  1883  (46  &  47  Vict  c.  52), 
8.  64)  in  the  one  case  and  of  the  sequestration  in  the  other. 
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n.    As   A   DlSGHABOE.^ 

Rule  111.'  —  A  discharge  under  the  bankruptcy  law  of 
any  country  from  any  debt  or  liability  is  in  such  country  a 
discharge  from  such  debt  or  liability^  wherever  it  has  been 
contracted  or  has  arisen. 

Comment 

The  principle  of  this  Rule  is  that  a  discharge  from  a  debt  under 
the  bankruptcy  law  of  any  country  is  presumably  intended  to  free 
him  from  the  debt,  whether  incurred  in  that  country  or  elsewhere. 
"A  foreign  certificate,"  says  Pollock,  C.  B.,  [may  be*]  "no 
"  answer  to  a  demand  in  our  Courts ;  but  an  English  certificate 
is  surely  a  discharge  as  against  all  the  world  in  the  English 
Courts.  The  goods  of  the  bankrupt  all  over  the  world  are 
"vested^  in  the  assignees;  and  it  would  be  a  manifest  injustice 
to  take  the  property  of  a  bankrupt  in  a  foreign  country,  and 
then  to  allow  a  foreign  creditor  to  come  and  sue  him  here."  ^ 
These  words  refer  to  the  effect  of  a  discharge  under  an  English 
bankruptcy,  and  it  is  only  to  such  a  discharge  that  our  Rule  can 
from  its  nature  be  applied  by  English  Courts ;  but  the  principle 
embodied  in  the  Rule,  and  expressed  in  the  words  of  Pollock, 
C.  B.,  is  accepted  by  English  judges  as  determining  the  effect  in 
a  foreign  country,  in  so  far  as  the  matter  can  come  before  them 
for  consideration,  of  a  discharge  under  a  bankruptcy  in  such 
country.^ 

ninstrations. 

1.  X,  a  Frenchman,  becomes  indebted  in  France  to  another 
Frenchman,  A.  X  becomes  bankrupt  and  obtains  his  discharge 
in  England.  The  discharge  is  in  England  an  answer  to  an  action 
for  the  debt  by  A  against  X? 

^  Story,  88.  331-340  ;  Westlake,  pp.  281-283 ;  FooU,  pp.  458-465 ;  Ndsony 
pp.  171, 172.     See  Rule  67,  p.  343,  ante. 

3  Armani  y.  Castrique,  1844, 13  M.  &  W.  443,  447,  dictum  of  Pollock,  C.  B. ; 
EUis  V.  M' Henry,  1871,  L.R.  6  C.  P.  228,  234,  235,  jwsr  Cwriam. 

*  Compare  Rule8  112-114,  pp.  449-454, /xw^ 

^  /.  e.,  as  far  as  can  be  effected  by  English  law.  For  the  effect  of  an  English 
bankruptcy  as  an  assignment,  see  Rule  66,  p.  333,  ante, 

s  Armani  v.  Cagtrique,  1844, 13  M.  &  W.  443,  447,  per  PoUock,  C.  B. 

«  Compare  EUis  y.  M 'Henry,  1871,  L.  R.  6  C.  P.  228,  234,  235. 

7  Armani  y.  Castrique,  1844, 13  M.  &  W.  44a 
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2.  Xy  an  Englishman,  becomes  Indebted  in  England  to  another 
Englishman,  A.  X  becomes  bankrupt  and  obtains  his  discharge 
in  Victoria.  The  discharge  is  in  Victoria  an  answer  to  an  action 
for  the  debt  by  A  against  X,^ 

Rule  112.^  —  A  discharge  from  any  debt  or  liability 
under  the  bankruptcy  law  of  the  country  where  the  debt 
or  liability  has  been  contracted  or  has  arisen  [or  perhaps 
where  it  is  to  be  paid  or  satisfied  ?]  is  a  discharge  therefrom 
in  England.' 

Comment 

This  Rule  is  well  established,  but  there  is  some  little  doubt  as 
to  its  exact  extent. 

The  discharge  of  a  debt  (including  in  that  term  any  other  obli- 
gation to  pay  money  arising  from  a  contract)  under  the  bank- 
ruptcy law  of  the  country  where  the  debt  is  incurred  (lex  loci 
contractus)  is  a  valid  discharge  in  England. 

"  The  rule,"  says   Lord   EUenborough,  "  was  well  laid  down 

by  Lord  Mansfield,  in  Ballantine  v.  Gelding^  that  what  is  a 

discharge  of  a  debt  in  the  country  where  it  was  contracted  is  a 
"  discharge  of  it  everywhere."  * 

"  The  rule  adopted,"  says  Cockbum,  C.  J.,  "  by  Lord  EUen- 
"  borough,  in  Potter  v.  Brown^  after  the  cases  of  Ballantine  v. 
**  Golding  ®  and  Hunter  v.  Potts^  .  .  .  applies  to  a  discharge  by 
"  a  Court  in  a  foreign  country ;  a  fortiori^  it  applies  to  a  discharge 
'*  by  a  Court  in  one  of  the  British  colonies."  ® 

^'  There  is  no  doubt,"  it  has  been  laid  down,®  ^*  that  a  debt  or 

1  Compare  EUis  v.  M' Henry,  1871,  L.  R.  6  C.  P.  228, 234,  235. 

•  Potter  v.  Broum,  1804,  6  East,  124  ;  Gardiner  y,  Houghton,  1862,  2  B.  &  S. 
743  ;  QueLin  v.  Moisson,  1827, 1  Knapp  P.  C.  266  (n)  ;  EUis  v.  M'Henry,  1871, 
L.  R.  6  C.  P.  228, 234,  jadgment  of  Bavill,  C.  J.;  Bartley  y.  Hodges,  1861, 1  B. 
&  S.  376 ;  30  L.  J.  Q.  B.  362  ;  PhUlips  v.  Egre,  1870,  L.  R.  6  Q.  B.  1,  28  ; 
Gibbs  y.  Societe  IndustrieOe,  1890,  26  Q.  B.  D.  (C.  A.),  399. 

•  As  all  the  Rules  in  this  Digest  are  rules  of  English  law,  the  words  ''  in 
England  ^  are  not  strictly  necessary,  but  are  here  inserted  to  prevent  mis- 
understanding. 

«  Potter  ▼.  Broum,  1804,  6  East,  124,  130 ;  7  R.  R.  663,  667,  judgment  of 
EUenborough,  C.  J. 

•  Ibid. 

•  Cook,  Bh.  Law,  8th  ed.,  487. 
'  4  T.  R.  182. 

•  Gardiner  v.  Houghton,  1862,  2  B.  &  S.  743,  748,  per  CocBum,  C.  J. 

^  EUis  ▼.  M'Henry,  1871,  L.  R.  6  C.  P.  228,  234,  judgment  of  Court  deliv^ 
ered  by  BcvUi,  C.  J. 
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*^  liability  arising  in  any  country  may  be  discharged  by  the  laws 
*^  of  that  country,  and  that  such  a  discharge,  if  it  extinguishes  the 
^  debt  or  liability,  and  does  not  merely  interfere  with  the  remedies 
*^or  course  of  procedure  to  enforce  it,  will  be  an  effectual  answer 
^  to  the  claim,  not  only  in  the  Courts  of  that  country,  but  in  every 

other  country.     This  is  the  law  of  England,  and  is  a  principle 

of  private  international  law  adopted  in  other  countries.  It  was 
"laid  down  by  Lord  King,  in  Burrows  v.  Jemino;^  by  Lord 
*'  Mansfield,  in  Ballantine  v.  Golding  ;  ^  by  Lord  Ellenborough, 
*'in  Potter  v.  Brown  ;^  by  the  Privy  Council,  in  Odwin  v. 
^^ Forbes;^  and  in   Qudin  v.  Moisson;^  and  by  the  Court  of 

Queen's  Bench  in  the  case  of  Gardiner  v.  Houghton;^  and  by 
the  Court  of  Exchequer  Chamber,  in  the  elaborate  judgment 
"  delivered  by  my  brother  Willes,  in  Phillips  v.  Eyre^"*  "^ 

This  principle  certainly  applies  to  a  debt  payable  in  the  country 
where  it  is  incurred,  and  probably  applies  to  a  debt  incurred 
in  one  country,  e.  ^.,  Victoria,  and  payable  in  another,  e,  g,y 
England.^ 

The  discharge  of  a  debt  under  the  bankruptcy  law  of  the  coun- 
try where  it  is  made  payable  (Jex  loci  solutionis^  is  possibly  a 
valid  discharge  in  England,  but  this  is  not  certain.^ 

The  discharge  from  any  liability  which  does  not  arise  from  a 
contract,  e.  ^.,  liability  to  pay  damages  for  a  tort,  under  the  bank- 
ruptcy law  of  the  country  where  the  liability  has  arisen  (lex  loci 
ddicti  commissi^  is  a  valid  discharge  in  England.^^ 

A  discharge,  be  it  noted,  cannot  have  a  greater  extrarterritorial 
effect  than  it  has  under  the  law  of  the  country  where  it  is  ob- 
tained. A  bankruptcy,  e.  ^.,  in  Victoria,  will  in  no  case  free  a 
debtor  in  England  from  any  liability  from  which  he  is  not  dis- 

2  Stra.  733. 
Cooky  Bk,  Law,  419. 
5  East,  124. 
Buck.  57. 

1  Knapp,  265,  266,  n. 

2  B.  &  S.  743. 
L.  R.  6  Q.  B.  1,  28. 
Compare,  howeyer,  Gibhs  y.  Societe  Induslrielle,  1890,  25  Q.  B.  D.  (C.  A.) 

399,  405,  judgment  of  Esher,  M.  R. 

*  Compare  Oardiner  y.  Houghton,  1862, 2  B.  &  S.  743,  745,  language  of  Black- 
hum,  J.,  and  ElUs  y.  M'Heniy,  1871,  L.  R.  6  C.  P.  228,  234,  judgment  of  BovUl, 
C.  J.,  with  Potter  v.  Brown,  1804,  5  £ast,  124,  130,  judgment  of  EUenborougk, 
C.  J.,  and  Gardiner  y.  Houghton,  2  B.  &  S.  743,  748,  judgment  of  CoclAwn, 
C.J. 

^^  See  PhiUips  y.  Eyre,  1870,  L.  R.  6  Q.  B.  1,  28,  compared  with  EUis  y. 
M'Henry,  1871,  L.  R.  6  C.  P.  228,  234,  and  WesOake,  pp.  281,  282. 
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charged  under  the  Victorian  bankruptcy  law ;  nor,  conversely,  will 
an  English  bankruptcy  free  him  in  Victoria  from  any  debt  from 
which  he  is  not  discharged  under  the  English  Bankruptcy  Act.^ 

A  discharge,  again,  under  the  law  of  a  foreign  country,  will  not 
operate  in  England  unless  it  is  an  extinction  of  the  debt  or  lia- 
bility ;  if,  in  the  country  where  it  is  obtained,  it  interferes  merely 
witkthe  remedies  or  the  procedure  for  enforcing  tiie  bankrupt's 
liabilities,  it  will  not  be  a  discharge  in  England.^ 

Illustrations. 

1.  X^  incurs  a  debt  to  ^  in  Victoria  for  goods  there  sold  and 
delivered  by  ^  to  ^.  Afterwards  X^  obtains  a  discharge  under 
the  Victorian  insolvency  law.  The  discharge  is  an  answer  to  an 
action  for  the  debt  in  England.^ 

2.  A  bill  is  drawn  in  one  of  the  United  States  by  X  in  favour 
of  ^  on  a  person  in  England.  It  is  dishonoured  by  non-accept- 
ance. The  drawer  is  discharged  in  America  under  the  bankr 
ruptcy  law  there  in  force.     The  discharge  is  valid  in  England.^ 

3.  X  enters  in  England  into  a  contract  with  A  to  pay  him 
XIOO.  The  debt  is  made  payable  in  Victoria  and  not  elsewhere. 
JT  is  made  bankrupt  in  Victoria  and  obtains  a  discharge  from  the 
debt.     The  discharge  (semble)  is  valid  in  England.^ 

Rule  113.^  —  Subject  to  Rule  114,  the  discharge  from 
any  debt  or  liability  under  the  bankruptcy  law  of  a  country 
where  such  debt  or  liability  has  neither  — 

(1)  been  contracted  or  has  arisen,  nor 

(2)  is  to  be  paid  or  satisfied, 

is  not  a  discharge  therefrom  in  England. 

^  For  such  debts,  see  Bankruptcy  Act,  1883,  s.  30. 

«  See  EUis  v.  M'Hmry,  1871,  L.  R.  6  C.  P.  228,  238,  and  Story,  s.  338. 

«  Gardiner  v.  Houghton,  1862,  2  B.  &  S.  743 ;  Quelin  v.  Moisson,  1827,  1 
Knapp,  P.  C.  265  (n)  ;  Smith  v.  Buchananj  1800,  1  East,  6;  Potter  y.  Browrif 
1804,  5  East,  124. 

*  Potter  V.  Broum,  1804,  6  East,  124.  Compare  Symona  v.  May,  1861,  6  Ex. 
707;  20  L.  J.  Ex.  414 ;  compare  also,  Chalmers,  Bills  of  Exchange,  4th  ed., 
pp.  242,  243. 

'  See  note  2,  p.  449,  ante. 

«  Gibbs  V.  SocieU  IndustrieUe,  1890, 26  Q.  B.  D.  (C.  A.)  399;  EUis  v.  M'Henry, 
1871,  L.  R.  6  C.  P.  228,  234 ;  SmUh  v.  Buchanan,  1800,  1  East,  6 ;  Lewis  v. 
Owen,  1821,  4  B.  &  Aid.  664  ;  PhUlips  v.  Allan,  1828,  8  B.  &  C.  477  ;  Bartley 
Y.  Hodges,  1861, 1  B.  &  S.  376  ;  30  L.  J.  Q.  B.  362. 
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Comment 

^  As  a  general  proposition,  it  is  .  •  •  true  that  the  discharge  of 
^^  a  debt  or  liability,  by  the  law  of  a  country  other  than  that  in 
'^  which  the  debt  arises,  does  not  relieve  the  debtor  in  any  other 
"  country."  ^ 

"  The  general  rule,"  says  Lord  Esher,  "  as  to  the  law  which 
*^  governs  a  contract,  is  that  the  law  of  the  couutry,  either  where 
^^  the  contract  is  made,  or  where  it  is  to  be  so  performed  that 
^^  it  must  be  considered  to  be  a  contract  of  that  country,  is  the 
'*  law  which  governs  such  contract,  not  merely  with  regard  to  its 
^^  construction,  but  also  with  regard  to  all  the  conditions  appli- 
^^  cable  to  it  as  a  contract.  .  .  .  The  parties  are  taken  to  have 
^^  agreed  that  the  law  of  such  country  shall  be  the  law  which  is 
'*  applicable  to  the  contract.  Therefore,  if  there  be  a  bankruptcy 
"  law,  or  any  other  law  of  such  country,  by  which  a  person  who 
*' would  otherwise  be  liable  under  the  contract  would  be  dis- 
*'  charged,  and  the  facts  be  such  as  to  bring  that  law  into  opera^ 
^^  tion,  such  law  would  be  a  law  affecting  the  contract,  and  would 
'^  be  applicable  to  it  in  the  country  where  the  action  is  brought. 
^^  That,  at  any  rate,  is  the  law  of  England  on  the  subject.  So, 
^^  where  a  contract  is  made  or  is  to  be  performed  in  a  foreign 
^'  country,  so  as  to  be  a  contract  of  that  country,  and  there  is  a 
^^  bankruptcy  law,  or  the  equivalent  of  a  bankruptcy  law,  of  that 
^^  country,  by  which,  under  the  circumstances  that  have  occurred, 
*'  a  party  to  the  contract  is  discharged  from  liability,  he  will  be 
"  discharged  from  liability  in  this  country.  But  it  is  only  in 
^^  virtue  of  the  principle  which  I  have  mentioned  that  such  a  dis- 
charge from  a  contract  takes  place.  It  is  now,  however,  sug- 
gested that,  where  by  the  law  of  the  country  in  which  the 
*^  defendants  are  domiciled,  the  defendants  would,  under  the  cir- 
^^cumstances  which  have  arisen,  be  discharged  from  liability 
^^  under  a  contract,  although  the  contract  was  not  made  nor  to  be 
^^  performed  in  such  country,  it  ought  to  be  held  that  they  are 
^^  discharged  in  this  country.  It  seems  to  me  obvious  that  such  a 
"  proposition  is  not  in  accoi*dance  with  the  principle  which  I  have 
^^  stated.  The  law  invoked  is  not  a  law  of  the  country  to  which 
^^  the  contract  belongs,  or  one  by  which  the  contracting  parties  can 

1  EUis  v.  M" Henry,  1871,  L.  R.  6  C.  P.  228,  234,  judgment  of  BwiU,  C.  J. 
Compare  Qibhs  v.  Societe  IndustrieUe,  1890,  25  Q.  B.  D.  (C.  A.)  3d9, 406,  jad^ 
ment  of  Esher,  M.  B. 
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^  be  taken  to  have  agreed  to  be  bound  ;  it  is  the  law  of  another 
**  country,  by  which  they  have  not  agreed  to  be  bound."  ^ 

The  effect,  then,  of  Rules  112,  118,  is,  that  the  validity  in 
England  of  the  discharge  from  a  contract  under  the  bankruptcy 
law  of  a  foreign  country  depends  (in  so  far  as  the  case  does  not 
fall  within  Rule  114),  as  does  the  validity  of  every  other  dis- 
charge, on  its  being  a  discharge  under  the  proper  law  of  the 
oontract.^  But  it  should  be  borne  in  mind  that,  in  determining 
the  extra-territorial  effect  of  a  discharge  in  bankruptcy,  the  Courts 
appear  to  be  specially  ready  to  assume  that  the  law  of  a  country 
where  a  contract  is  made  (lex  loci  contractus)  is  the  proper  law 
of  the  contract,  and  very  probably  hold  that  a  discharge  under 
the  bankruptcy  law  of  the  country  where  a  contract  is  made  is 
valid  everywhere,  even  though  the  contract  be  perf ormable  in  an- 
other country.^ 

ninstrations. 

1.  X^  a  Frenchman  domiciled  in  France,  makes  a  contract  with 
Ay  an  Englishman,  for  the  purchase  of  copper.  The  copper  is, 
under  the  contract,  to  be  delivered  by  ^  to  X  at  Liverpool,  and 
JT  is  to  pay  for  it  in  London.  The  contract,  moreover,  is  made 
subject  to  the  rules  of  the  London  Metal  Exchange.  JT  makes 
default  in  accepting  the  copper,  and  afterwards  obtains  in  France 
from  a  French  Court  a  discharge  in  bankruptcy  or  liquidation. 
Such  a  discharge  frees  JT  under  French  law  from  liability  for 
the  breach  of  the  contract.  A  brings  an  action  against  X  in  Eng- 
land for  breach  of  contract.  The  discharge  under  the  French 
bankruptcy  is  not  an  answer  to  the  action,  L  e.,  it  is  not  a  valid 
discharge.^ 

2.  A  draws,  and  X  accepts,  a  bill  in  England,  and  ^also  bor- 
rows money  from  and  states  accounts  with  A  in  England.  Rafter 
this  becomes  bankrupt  in  Victoria,  and  obtains  his  discharge  under 
the  Victorian  bankruptcy  laws.  A  brings  an  action  in  England 
against  ^on  the  bill  for  money  lent  and  on  the  accounts  stated. 
The  discharge  in  Victoria  is  not  a  defence  to  the  action,  i.  6.,  the 
discharge  is  not  valid.^ 

1  Gil>h$  V.  Societi  IndtutrieOe,  1890,  25  Q.  B.  D.  (C.  A.)  3d9,  405,  406,  jadg- 
meiit  of  Esher,  M.  R. 

'  As  to  meaning  of  "  proper  law  of  the  contract,"  see  Rule  143,  p.  540,  post; 
as  to  discharge,  see  Rule  150,  p.  575,  post. 

*  The  bankrupt's  domioil  has  no  bearing  on  the  extra-territorial  effect  of  a 
discharge.  See  GMs  ▼.  Societe  IndustrielU,  1890,  25  Q.  B.  D.  (C.  A.)  399, 
eompared  with  Gardiner  y.  Houghton,  1862,  2  B.  &  S.  743. 

«  Gibbs  y.  Societe  IndustrieUe  ^.  1890,  25  Q.  B.  D.  (C.  A.)  399. 

'  BartUy  v.  Hodges,  1861,  1  B.  &  S.  375. 
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Rule  114.* — A  discharge  from  any  debt  or  liability 
under  a  Bankruptcy  Act  of  the  Imperial  Parliament^  and 
hence  under  — 

(1)  an  English  bankruptcy,^ 

(2)  an  Irish  bankruptcy/ 

(3)  a  Scotch  bankruptcy,* 

is,  in  any  country  forming  part  of  the  British  dominions, 
a  discharge  from  such  debt  or  liability,  wherever,  or  under 
whatever  law,  the  same  has  been  contracted  or  has  arisen. 

Comment 

An  Act  of  the  Imperial  Parliament  discharging  a  debtor  from  a 
debt  takes  effect  throughout  the  whole  of  the  Crown's  dominions, 
and  a  discharge  under  such  an  Act  is  valid  in  every  part  of  the 
British  Empire,  and  this  irrespective  of  the  question  where  it  is 
that  the  debt  or  other  liability  has  arisen,  or  what  may  be  the 
proper  law  of  the  contract  under  which  it  has  been  incurred.^  A 
discharge,  therefore,  under  the  English  Bankruptcy  Act,  1883,  is 
a  valid  discharge,  e,  ^.,  in  Scotland  or  in  Victoria,  of  debts  or 
liabilities  incurred,  whether  in  Scotland,  or  in  Victoria,  or  else- 
where ;  whilst  a  discharge  under  the  Scotch  Bankruptcy  Act,^  or 
under  the  Irish  Bankruptcy  Act,  is  a  valid  discharge,  e.  ^.,  in 
England  or  in  Victoria,  of  debts  or  liabilities  wherever  incurred. 

1  Westlake,  pp.  282,  283 ;  Foote,  p.  460 ;  Piggott,  pp.  340-344  ;  ElUs  v. 
M* Henry,  1871,  L.  R.  6  C.  P.  228  ;  GUI  v.  Barron,  1868,  L.  R.  2  P.  C.  157, 175* 
176 ;  Ferguson  y.  Spencer,  1840, 2  Scott  N.  R.  229  ;  1  M.  &  G.  087  ;  Sidaway 
▼.  Hay,  1824,  3  B.  &  C.  12  ;  PhilpoUs  y.  Reed,  1819,  1  Br.  &  Bing.  294.  Hub 
case,  which  is  cited  and  commented  upon,  PxggoU,  p.  344,  is  specially  instructive, 
as  the  discharge,  though  directly  under  an  Imperial  Act  of  Parliament,  was  a 
colonial  discharge. 

'  /.  tf.,  under  the  Bankruptcy  Act,  1883, 46  &  47  Vict.  cap.  52.  See  Rule  67, 
p.  343,  ante. 

*  /.  e,,  imder  the  Irish  Bankrupt  and  Insolvent  Act,  1857,  20  &  21  Vict, 
cap.  60. 

^  /.  «.,  under  the  Bankruptcy  (Scotland)  Act,  1856, 19  &  20  Vict.  cap.  79. 
See  especially,  ss.  140,  147,  148. 

»  EUis  V.  M  'Henry,  1871,  L.  R.  6  C.  P.  228,  234-236  ;  Sidaway  v.  Hay, 
1824,  3  B.  &  C.  12  ;  Ferguson  v.  Spencer,  1840, 1  M.  &  G.  987 ;  Simpson  v. 
Mirdbita,  1869,  L.  R.  4  Q.  B.  257. 

^  The  Scotch  Bankruptcy  Act,  1856,  ss.  140,  147,  148,  specially  provides 
that  a  discharge  under  the  Act  shall  have  effect  throughout  the  dominions  of 
the  Crown.  (Goudy,  2nd  ed.,  p.  638.)  The  English  and  Irish  Bankruptcy  Acts 
do  not  contain  a  similar  provision,  but  the  effect  of  a  discbarge  under  either 
of  them  is  none  the  less  extensive. 
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*^  An  adjudication  in  bankruptcy,  followed  by  a  certificate  of 
discbarge  in  this  country  under  the  bankrupt  laws  passed  by  the 
Imperial  Legislature,  has  the  effect  of  barring  any  debt  which 
^  the  bankrupt  may  have  contracted  in  any  part  of  the  world,  and 
it  would  have  the  effect  of  putting  an  end  to  any  claims  in  the 
island  of  Barbadoes,  or  elsewhere,  to  which  the  [bankrupt] 
^^  might  have  been  liable  at  the  date  of  the  adjudication."  ^ 

Rule  114,  combined  with  Rule  113,  leads  to  the  result  that  a 
discharge  under  an  English  Bankruptcy  Act  is,  in  Victoria,  a  dis- 
charge from  a  debt  contracted  in  Victoria  or  elsewhere,  whilst  a 
discharge  under  a  Victorian  Bankruptcy  Act  is  not  in  England 
a  discharge  from  a  debt  or  liability  not  arising  in  Victoria.^ 

Question  1. — Is  the  discharge  under  the  bankruptcy  law  of  a 
foreign  country  impeachable  in  England  on  the  ground  that  the 
Courts  of  the  foreign  country  had  no  jurisdiction  to  make  the 
debtor  a  banknipt  ? 

The  reply  must,  it  is  submitted,  be  in  the  negative. 

If  the  bankruptcy  takes  place  in  Ireland  or  Scotland,  it  is 
extremely  doubtful  whether  an  English  Court  can  question  the 
jurisdiction  of  the  Irish  or  Scotch  Bankruptcy  Court.^ 

If  the  bankruptcy  takes  place  in  a  country  outside  the  United 
Kingdom,  e.  ^.,  in  Victoria  or  New  York,  then,  if  the  discharge 
operates  in  England  at  all,  the  debtor  has  as  a  fact  been  relieved 
from  liability  to  pay  his  debt  under  the  proper  law  of  the  contract, 
i,  e.,  speaking  generally,  under  the  law  of  the  country  where  the 
contract  was  made,  and,  this  being  so,  the  discharge  ought  to  be 
operative  in  England  independently  of  the  jurisdiction  of  the 
foreign  Court  to  make  the  debtor  a  bankrupt. 

QiLcstion  2. — Can  a  discharge  under  the  bankruptcy  law  of  a 
foreign  country  be  impeached  in  Erigland  for  fraud  ? 

The  answer  apparently  is  that  it  can.  The  grounds  on  which 
a  foreign  judgment,  even  when  given  by  a  Court  of  competent 
jurisdiction,  is  impeachable  for  fraud  ^  seem  equally  applicable  to 
a  discharge  in  bankruptcy. 

1  QiU  V.  Bamm,  1868,  L.  R.  2  P.  C.  167,  176,  11%,  per  Curiam.  See  EUU 
▼.  M' Henry,  1871,  L.  R.  6  C.  P.  228,  234,  235. 

'  See  for  explanation  of  doctrine  on  which  Rules  111  to  114  (pp.  448-464, 
ante)  are  based,  App.,  Note  10,  Theoretical  Basis  of  the  Rules  as  to  the  extra-ter- 
ritorial effect  of  a  Discharge  in  Bankruptcy, 

'  See  p.  340,  ante,  as  to  the  analogous  question,  whether  any  Court  in  the 
British  dominions  can  question  the  jurisdiction  of  an  English  Bankruptoy 
Court. 

^  See  pp.  404-408,  ante. 
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(B)  FOREIGN  GRANT  OF  ADMINISTRATION. 

Rule  115.^  —  A  grant  of  administration  or  other  au- 
thority to  represent  a  deceased  person  under  the  law  of  a 
foreign  country,  has  no  operation  in  England. 

This  Rule  must  be  read  subject  to  the  effect  of  Rules 

119  to  121. 

Comment 

A  foreign  representative  of  the  deceased  who  wishes  to  represent 
him  in  England  must  obtain  a  grant  of  administration  here,  and 
cannot  in  general  be  sued  here  in  his  character  of  foreign  per- 
sonal representative.^  Our  Rule  is,  in  short,  an  application  of 
the  general  principle  that  no  person  will  be  recognised  by  Eoglish 
Courts  as  personal  representative  of  the  deceased  unless  and  imtil 
he  has  obtained  an  English  grant  of  probate  or  letters  of  adminis- 
tration.3 

IUnstratlon& 

1.  An  Englishman  dies  intestate  domiciled  in  New  York,  leav- 
ing goods  there.  A  takes  out  administration  in  New  York.  ^, 
in  England,  owes  a  debt  to  the  deceased.  A  cannot  bring  an 
action  in  England  against  X^  until  he  has  obtained  an  English 
grant  of  administration.^ 

2.  An  Englishman  dies  in  1846  at  Geneva,  where  his  will 
is  proved.  A  is  ^'s  personal  representative  under  the  law  of 
Geneva.  A  sum  of  £M  is  due  to  the  deceased,  and  has  been  paid 
into  Court.  A  has  not  taken  out  probate  in  England.  He  applies 
for  payment  of  the  £34.     Payment  is  refused.^ 

Rule  116.®  —  Where  a  person  dies  domiciled  in  a  for^ 

^  See  Story,  8.  513  ;  Foote,  2nd  ed.,  pp.  269,  270  ;  WiUiamSy  Execvlon,  9th 
ed.,  pp.  367,  368  ;  Carter  §•  Crost's  Case,  1686,  Godb.  33 ;  TourUm  v.  Flower, 
1735,  3  P.  Wm.  368,  370  ;  Bond  v.  Graham,  1842,  1  Hare,  482. 

'  As  to  this,  see  Rule  118,  p.  462,  post, 

^  See  as  to  executor  de  son  tort,  Walker  Sf  Elgood,  2nd  ed.,  pp.  299,  300,  and 
note  especially  that  an  executor  derives  an  inchoate  right  from  the  wiU,  and 
in  some  respects  can  rightfully  act  as  personal  representatiye,  e,  g,,  commence 
an  action,  before  he  has  obtained  prolMite.  See  also,  Rogers  t.  Frank,  1827,  1 
Y.  &  J.  409,  414,  judgment  of  Alexander,  C.  B. 

*  Carter  ^  Crosfs  Case,  1585,  Godb.  33 ;  Tourton  ▼.  Flower,  1735,  3  P. 
Will.  368. 

B  Lasseur  v.  Tyrconnel,  1846,  10  Beav.  28. 

•  1  Williams,  Executors,  9th  ed.,  pp.  366,  367;  Wesdake,  3rd  ed.,  pp.  96-99; 
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eign  country,  the  Court  will  (in  general)  make  a  grant  ^  to 
his  personal  representative  under  the  law  of  such  foreign 
country. 

Comment 

A  foreign  personal  representative  has,  as  such,  no  authority  in 
England ;  but  our  Courts  recognise  the  primary,  though  certainly 
not  the  exclusive,^  jurisdiction  of  the  Courts  of  a  deceased  person's 
domicil  to  administer  his  movable  property,  and  to  determine  who 
is  the  person  entitled  to  deal  with  such  property.^  When,  there- 
fore, any  person,  under  whatever  name,  is  appointed  by  the  Courts 
of  the  domicil  to  represent  the  deceased,  such  representative  has, 
as  a  rule,  a  claim,^  though  not  an  absolute  right,  to  an  English 
grant,  and  such  grant  will  usually  be  made  to  him  by  the  Court, 
which  will  moreover,  in  general,  follow  the  foreign  grant  so  as 
to  give  the  foreign  personal  representative  no  more  than  such 
powers  as  are  required  for  the  performance  by  him  in  England 
of  the  duties  imposed  upon  him  under  the  law  of  the  deceased 
person's  domicil.^ 

It  may  happen  that  under  the  law  of  the  foreign  domicil  no  per- 
son is  appointed  by  any  Court  to  represent  the  deceased.  In  this 
case  that  person  will  be  treated  as  his  representative  who  has, 
under  the  law  of  the  foreign  country,  a  right,  e.  g,^  as  heir  or 
universal  successor,  to  deal  with  the  property  of  the  deceased.^ 

The  Court,  however,  may  in  its  discretion  decline  to  grant  ad- 
ministration to  the  foreign  personal  representative  of  the  deceased 
if  there  be  any  reason  for  the  refusal. 

Fooiey  2Dd  ed.,  p.  265  ;  NeUon,  pp.  207,  208,  210 ;  Re  Bianchi,  1859, 1  Sw.  & 
Tr.  511 ;  In  re  EaH,  1667,  L.  R.  1  P.  &  D.  450 ;  Laneuville  ▼.  Anderson,  1860, 
2  Sw.  &  Tr.  24 ;  In  Goods  of  Smith,  1868, 16  W.  R.  1130;  In  Goods  of  HiU, 
1870,  L.  R.  2  P.  &  D.  89  ;  In  Goods  of  Prince  Oldenburg,  1884,  9  P.  D.  234  ; 
In  Goods  of  Dost  Aly  Khan,  1880,  6  P.  D.  6. 

^  See,  for  meaning  of  *'  grant,"  Rule  61,  p.  312,  atUe. 

'  See  Enohin  y.  Wylie,  1862, 10  H.  L.  C.  1,  and  contrast  pp.  13-16,  language 
of  Westbury,  C,  with  p.  19,  language  of  Lord  Cranworth,  and  pp.  23,  24,  lan- 
guage of  Lord  Chdmsford,  and  In  re  Trufort,  1887,  36  Ch.  D.  600,  611,  judg- 
ment of  SUrUng,  J. 

'  Ibid^  and  compare  In  Goods  of  Briesemana,  [1894]  P.  260 ;  In  Goods  of 
Early  1867,  L.  R.  1  P.  &  D.  450. 

«  In  Goods  of  Earl,  1867,  L.  R.  1  P.  &  D.  460 ;  in  Goods  of  HiU,  1870,  L.  R. 
2  P.  &  D.  89. 

•  In  Goods  of  Earl,  1867,  L.  R.  1  P.  &  D.  450,  453»  judgment  of  Sir  /.  P. 
WUde;  In  Goods  of  Smith,  1868,  16  W.  R.  1130;  In  Goods  of  Briesemann, 
[1894]  P.  260,  261. 

•  Laneumlle  v.  Anderson^  1860,  2  Sw.  &  Tr.  24. 
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*^  The  result  of  the  cases  is,  that  in  the  Prerogative  Court  the 
tendency  was  to  follow  the  foreign  grant  where  it  could  be  done, 
but  there  was  a  reluctance  to  lay  down  any  absolute  rule  in  the 
^'  matter,  whilst  the  decisions  in  the  Court  of  Probate  (as  In  the 
GooJ'8  of  H,  H.  H.  the  Duchess  d*  Orleans^  ^  have  militated 
against  the  rule  of  following  the  foreign  grant,"  ^  and  the  Court, 
whilst  in  general  granting  administration  to  a  foreign  representa- 
tive appointed  by  the  Court  of  the  deceased's  domicil,  will  con- 
stantly vary  the  form  of  the  grant  if  a  variation  is  needed  by  the 
requirements  of  English  law.^ 

niustratioiis. 

1.  Tdies  domiciled  in  the  Mauritius,  leaving  a  will  and  codicil 
signed  but  not  witnessed.  Probate  is  granted  in  the  Mauritius  to 
A.    The  Court  makes  a  grant  to  A,^ 

2.  N  dies  domiciled  in  Brazil  intestate.  P  is  appointed  by 
a  Brazilian  Court  guardian  of  JV's  children.  P  appoints  Q,  the 
Brazilian  Minister  at  Turin,  his  attorney  in  the  matter,  with  power 
of  substitution,  and  issues  letters  of  request  to  judicial  authorities 
in  England  to  deliver  property  of  deceased  to  Q  or  his  repre- 
sentative. Q  appoints  Ay  resident  in  England,  his  substitute. 
The  Court  makes  a  grant  to  A.^ 

8.  r,  an  EnglishmsB,  dies  domiciled  in  France.  He  appoints 
under  his  will  an  executeur  testamentaire.  It  is  determined  by 
a  French  Court  that  the  time  limited  by  French  law  for  the  exe- 
cution of  such  executorship  has  passed ;  that  such  executor  has  no 
longer  a  right  to  intermeddle  in  T's  estate ;  and  that  A  and  By 
the  parties  beneficially  entitled,  are  the  only  persons  who  have  a 
right  to  intermeddle.  The  executor  applies  for  an  English  grant. 
The  Court  refuses  to  make  a  grant  to  the  executor,  and  grants 
administration  to  A  and  Bfi 

4.   T  dies  domiciled  in  France.     A^  a  French  citizen,  also  dom- 

1  1859,  1  Sw.  &  Tr.  253  ;  28  L.  J.  P.  &  M.  129. 

»  In  Goods  of  Earl,  1867,  L.  R.  1  P.  &  D.  450,  462,  judgment  of  Sir  /.  P. 
Wilde.    Compare  In  Goods  of  Weaver,  1866,  36  L.  J.  P.  &  M.  41. 

>  See  In  Goods  of  Cosnahan,  1866,  L.  R.  1  P.  &  D.  183.  Under  24  &  25 
Vict  cap.  121,  8.  4,  treaty  arrangements  may  be  made  with  any  foreign  state 
so  that  the  consul  of  such  state  may,  in  the  absence  of  any  person  entitled  to 
administration,  be  able  to  administer  the  personal  property  of  subjects  thereof 
dying  in  Her  Majesty's  dominions. 

^  In  Goods  of  Smith,  1850,  2  Rob.  Eoo.  Rep.  332.  See  In  Goods  of  Modem- 
zie,  1856,  Deane  &  Sw.  17. 

>  Re  Bianchi,  1859  ;  1  Sw.  &  Tr.  511. 

*  LaneiwUle  v.  Anderson^  1860,  2  Sw.  &  Tr.  24. 
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iciled  in  France,  is  under  French  law  entitled  to  represent  T,  and 
to  the  possession  of  T's  property.  A  is,  according  to  English 
law,  a  minor.  A  applies  for  a  grant  of  administration,  with  the 
will  annexed,  of  the  goods  of  T  in  England.  The  grant  is  refused, 
on  the  ground  that  in  England  a  grant  cannot  be  made  to  a 
minor.^ 

Rule  117.*  —  A  foreign  personal  representative  has 
(semble)  a  good  title  in  England  to  any  movables  of  the 
deceased  which  — 

(1)  if  they  are  movables  which  can  be  touched,  i.  e., 

goods,  he  has  in  any  foreign  country  acquired  a 
good  title  to  under  the  lex  situs  ^  [and  has 
reduced  into  possession  (?)]  ; 

(2)  if  they  are  movables  which  cannot  be  touched, 

i.  6.,  debts  or  other  choses  in  action,  he  has  in  a 
foreign  country  acquired  a  good  title  to  under 
the  lex  situSy  and  has  reduced  into  possession.^ 

Comment 

This  Rule,  and  especially  clause  (1),  rests  on  but  slight  au- 
thority. It  is,  however,  supported  by  writers  of  weight,  and  is  in 
the  main  a  deduction  from  the  principle  contained  in  Rules  140 
and  141.5 

(1)  As  to  goods.  —  "  The  corporeal  chattels  [goods]  of  a  de- 
**  ceased  person  belong,"  writes  Westlake,  "  to  the  heir  or  admin- 
"  istrator  who  firat  reduces  them  into  possession  within  the  territory 
''  from  the  law  or  jurisdiction  of  which  he  derives  his  title  or  his 
"  grant."  « 

^  In  Goods  of  Duchess  cTOrUans,  1859, 1  Sw.  &  Tr.  253  ;  28  L.  J.  P.  &  M. 
129. 

'  See  chap,  xxiii.,  Rule  140,  p.  630,postf  and  cases  cited  in  note  thereto. 
Compare  Westlake,  3rd  ed.,  p.  110,  and  Story,  s.  516,  with  Foote,  pp.  275-277. 
And  see  Cunie  v.  Birckam,  1822, 1  D.  &  R.  35;  Jauncy  v.  Sealey,  1686,  1  Vem. 
397;  Vanquelm  v.  Bouard,  1863,  15  C.  B.  N.  s.  341;  33  L.  J.  C.  P.  78;  contrast 
Whyte  Y.  Rose,  1842,  3  Q.  B.  493,  506.  See  Rule  72,  p.  348,  anU.  With  this 
Rule  should  be  read  Rule  118,  p.  462,  post, 

*  For  meaning  of  lex  situs,  see  pp.  66,  74,  ante, 

*  In  re  Macnichol,  1874,  L.  R.  19  £q.  81. 

*  See  chap,  xziii.,  pp.  530,  533,  post.    Compare  Rule  72,  p.  348,  ante. 

*  Westlake,  3rd  ed.,  p.  110.  He  supports  his  view  on  the  following  three 
dicta  from  Whyte  y.  Rose,  1842,  3  Q.  B.  493 :  (i)  « If  property  came  to 
"  England  after  the  death,  would  the  foreign  administration  give  a  right  to 
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^  If  a  foreign  administrator,"  writes  Story,  ^^  has,  in  virtue  of  his 
^'  administration,  reduced  the  personal  property  of  the  deceased 
^^  there  situated  [t.  e.,  situate  in  the  foreign  country]  into  his  own 
^*  possession,  so  that  he  has  acquired  the  legal  title  thereto  accord- 
^^  ing  to  the  laws  of  that  country  ;  if  that  property  should  af ter- 
^^  wards  be  found  in  another  country,  or  be  carried  away  and 
^*  converted  there  against  his  will,  —  he  may  maintain  a  suit  for  it 
^^  there  in  his  own  name  and  right  personally,  without  taking  out 
^^  new  letters  of  administration ;  for  he  is,  to  all  intents  and  pur- 
poses, the  legal  owner  thereof,  although  he  is  so  in  the  character 
of  trustee  for  other  persons.  .  .  .  The  plain  reason  ...  is,  that 
^^  the  executor  .  .  .  [has]  ...  in  his  own  right  become  full  and 
"  perfect  legal  [owner]  of  the  property  by  the  local  law ;  and  a 
^^  title  to  personal  property,  duly  acquired  by  the  lex  loci  rei  sitce^ 
^'  will  be  deemed  valid,  and  be  respected  as  a  lawful  and  perfect 
"  title  in  every  other  country."  ^ 

This  reason,  obviously  the  right  one,  forcibly  suggests  that  our 
Rule  should  be  more  broadly  stated,  and  that  a  foreign  per- 
sonal representative  who  has  in  a  foreign  country  acquired  a 
title  to  goods  in  accordance  with  the  lex  situs  has  the  rights  of 
an  owner  in  England,  even  in  the  rare  cases  where  he  has  acquired 
a  title  to  without  obtaining  possession  of  the  goods.^ 

(2)  As  to  debts.  —  The  situs  of  a  chose  in  action  being  always 
more  or  less  of  a  fiction,^  a  debt  may  well  for  our  present  purpose 
be  considered  situate  at  the  place  where  it  is  reduced  into  posses- 
sion, 6.  ^.,  by  payment,  or  by  the  obtaining  of  judgment  for  it; 
whence   it  would  naturally  follow  that  the  personal  representa- 

*'  it  ?  "  Ihid,,  p.  506,  per  Rolfe,  B.  (ii)  *'  Suppose,  after  a  man's  death,  his 
*'  watch  he  hrought  to  England  hy  a  third  party,  could  such  party,  in  answer  to 
"  an  action  of  trover  hy  an  English  administrator,  plead  that  the  watch  was  in 
« Ireland  at  the  time  of  the  death  ?  *'  Ibid.,  per  Parke,  B.  (iii)  '<  It  seems  to 
"  me  that  your  argument  goes  too  far,  and  would  show  that  no  administration 
'<  in  England  could  give  a  right  over  goods  anywhere  out  of  England.  A  man 
'*  may  sue  here  in  his  own  right,  naming  himself  as  executor  or  administrator 
**  under  a  foreign  prohate  or  grant ;  hut  does  a  man  ever  sue  here  in  the  chai^ 
"  acter  of  executor  or  administrator  under  such  a  prohate  or  grant  ?  "  Ibid^ 
504,  505,  per  Abinger,  C.  B.  These  dicta  are  extremely  vague,  and,  even  if 
they  can  he  so  interpreted  as  to  support  Westlake's  view,  they  were  delivered 
at  a  time  when  less  deference  was  paid  than  at  present  to  a  title  acquired 
under  the  lex  situg. 

^  Story,  s.  516.    The  words  omitted  refer  to  the  analogous  case  of  a  legatee. 

*  So  apparently  Foote,  3rd  ed.,  p.  275.  It  should  he  noted  that  negotiable 
instruments  payable  to  bearer  are  to  be  considered  as  goods,  and  come  within 
clause  (1)  of  our  Rule.    See  Story,  s.  517,  and  Wesdake,  3rd  ed.,  p.  ill. 

•  See  pp.  318-321,  ante. 
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tive  who  has  thus  reduced  it  into  possession  has  a  title  to  it  in 
England  or  elsewhere.^  The  question,  however,  whether  a  debt 
has  or  has  not  been  duly  reduced  into  possession  by  a  judgment 
depends  on  the  answer  to  the  inquiry  whether  the  judgment  has 
been  given  by  a  ^*  Court  of  competent  jurisdiction,"  in  the  sense 
in  which  that  term  is  used  in  these  Rules.^  If  this  question  be 
answered  in  the  negative,  the  judgment  has  no  effect  in  England.s 

Questio^i  1. —  What  is  the  position  of  a  foreign  personal  rep- 
resentative who  receives  payment  of  debts  in  England  f  * 

He  is  apparently  in  the  position  of  an  executor  de  son  tort ;  he 
has  no  right  to  collect  debts  due  to  the  deceased  in  England,  he 
cannot  (semble)  retain  the  money  paid  him  against  an  English 
administrator  nor  give  a  discharge  for  the  debt. 

Question  2.  —  Is  payment  by  a  debtor  to.  a  foreign  personal 
representative  a  discharge  from  the  debt  in  England  as  against 
the  English  administrator  ?* 

(1)  Such  a  payment,  when  made  in  England,  can  hardly  (it 
would  seem)  be  a  discharge.  The  debtor  is  under  no  compulsion 
to  pay  the  foreign  administrator  who  cannot  as  such  sue  for  the 
debt,  but  the  debtor  from  the  mere  fact  of  being  in  England  is 
liable  at  any  moment  to  be  sued  by  the  English  administrator. 

(2)  The  effect  of  such  a  payment  when  made  in  a  foreign  coun- 
try would  seem  to  depend  mainly  upon  the  situs  of  the  debt,^  or 
in  other  words  upon  the  place  where  the  debt  is  most  properly 
recoverable.  If  a  debtor  of  a  deceased  person  dying  domiciled 
in  New  York,  who  is  himself  resident  in  New  York,  pays  the  debt 
to  the  New  York  administrator,  such  payment  would,  it  is  sub- 
mitted, be  a  discharge  from  the  debt  in  England  as  against  any 
claim  of  the  English  administrator,  and  the  same  result  would 
probably  follow  if  the  debtor  making  the  payment  is  resident  in 
New  York,  even  though  the  deceased  died  domiciled  in  England. 
If,  on  the  other  hand,  a  debtor  habitually  resident  in  England, 
indebted  to  a  deceased  person  dying  domiciled  in  England,  were 

1  In  re  Macnichol,  1874,  L.  R.  19  Eq.  81 ;  Vanquelin  v.  Bouard,  1863, 15 
C.  B.  H.  8.  341. 

*  See  p.  361,  ante. 

*  See  Rule  89,  p.  400,  ante, 

*  Stonfj  B.  614  h ;  Foote,  p.  278. 

^  Compare  Story ^  as.  514-515  a,  and  especially,  8.  515,  note  3.  See  also, 
Foote,  p.  279. 

*  Compare  Daniel  v.  Luker,  1671,  Dyer,  305  a  ;  Whyie  v.  Rase,  1842,  3  Q. 
B.  493  ;  Huthwaite  y.  Phaire,  1840, 1  M.  &  G.  169.  These  cases,  though  not 
decisive,  certainly  suggest  that  the  situs  of  the  debt  is  the  matter  to  he  mainly 
considered. 
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in  New  York  voluntarilj  to  pay  the  debt  to  the  New  York  ad- 
ministrator, the  payment  would  not  (semble)  be  a  discharge  as 
against  the  English  administrator,  and  the  same  remark  would 
perhaps  hold  good  even  though  the  deceased  creditor  died  domi- 
ciled in  New  York.^ 

ninstratioiis. 

1.  Deceased  has  died  leaving  goods  in  New  York.  A  is  his 
administrator  under  the  law  of  New  York.  A  takes  possession  as 
administrator  of  goods  of  the  deceased.  The  goods  are  taken  to 
England.  A  is  the  owner  of  the  goods,  and  can  bring  an  action 
in  England  against  X  who  converts  them. 

2.  Deceased  has  died  leaving  goods  in  New  York.  After  A 
has  taken  out  administration  in  New  York,  but  before  A  has  ob- 
tained possession  of  the  goods,  Stakes  them  without  ^^s  authority 
to  England,  where  B  has  obtained  a  grant  of  administration  as 
personal  representative  of  the  deceased.  Whether  A  is  in  England 
owner  of  the  goods,  and  whether  he  can  bring  there  an  action  of 
trover  against  Xf^ 

3.  Deceased  has  died  intestate  in  India,  where  A  takes  out  let- 
ters of  administration.  A  sends  proceeds  of  deceased's  effects  to 
JT,  her  agent  in  England.  B^  the  English  administrator,  cannot 
bring  an  action  against  X  for  the  money  of  the  intestate  received 
by  him,  i.  e.,  it  is  money  belonging  to  ^.^ 

4.  A,  the  Indian  administrator  of  N^  obtains  in  India  a  judg- 
ment against  X  for  £5,000  due  io  N.  A  can  bring  an  action 
against  X  in  England  in  ^'s  own  name  without  taking  out  a 
grant  of  administration  in  England,  i.  e.,  the  debt  having  been 
reduced  into  possession,  A  has  a  good  title  to  it.^ 

Rule  118.^  —  A  foreign  personal  representative  is  not, 
as  such,  under  any  liability  in  England,  and  cannot,  as  for- 
eign  personal  representative,  be  sued  in  Engknd. 

Provided  that 

(1)  if  the  foreign   personal  representative   sends   or 

^  This  point  is  yery  doubtfal.  Compare  Story,  s.  515,  note  3.  If  the  pay- 
ment were  made  in  New  York  imder  compidsion,  t.  e.,  in  conseqnenoe  of  an 
action,  the  effect  of  the  payment  as  a  discharge  might  perhaps  depend  on 
whether  the  debtor  had  or  had  not  pleaded  before  the  New  York  Court  that 
the  debt  was  due  to  the  English  administrator. 

<  See  pp.  459-461,  ante. 

•  Cwrrie  ▼.  Bircham,  1822, 1  D.  &  R.  35. 

*  In  re  Macnichol,  1874,  L.  R.  19  Eq.  81. 

B  Story,  s.  513  ;  Beavan  y.  Hastings,  1856,  2  K.  &  J.  724. 
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brings  into  England  movables  of  a  deceased 
which  have  not  been  so  appropriated  as  to  lose 
their  character  as  part  of  the  property  of  the 
deceased^  an  action^  to  which  the  English  admin- 
istrator must  be  a  party,  may  be  brought  for 
their  administration  in  England ;  ^ 
(2)  the  foreign  personal  representative  may  by  his 
dealing  with  the  property  of  the  deceased  incur 
personal  liability  in  England.^ 

Comment 

^^  It  has  .  .  .  become  a  general  doctrine  of  the  common  law, 
^^  recognised  both  in  England  and  America,  that  no  suit  can  be 
^^  brought  or  maintained  by  any  executor  or  administrator,  or 
against  any  executor  or  administrator  [or  other  foreign  personal 
I'epresentative]  in  his  official  capacity,  in  the  Courts  of  any  other 
country,  except  that  from  which  he  derives  his  authority  to  act 
^^in  virtue  of  the  probate  and  letters  of  administration  there 
"granted  to  him."®  The  English  authorities  "fully  establish  the 
"  doctrine  that,  if  a  foreign  executor  or  administrator  [or  other 
"  personal  representative]  brings  or  transmits  property  here,  which 
**'  he  has  received  under  the  administration  abroad,  or  if  he  is  per- 
"  sonally  present,  he  is  not  either  personally,  or  in  his  representa- 
"  tive  capacity,  liable  to  a  suit  here  ;  nor  is  such  property  liable 
"  here  to  creditors ;  but  they  must  resort  for  satisfaction  to  the 
"forum  of  the  original  administration."  ^ 

These  statements  must,  however,  be  taken  subject  to  the  pro- 
visos of  Rule  118,  which  amount  in  substance  to  this :  that  though 
a  foreign  administrator  or  other  personal  representative  cannot 
in  England  be  made  liable  for  property  held,  or  acts  done  by 
him  in  his  character  of  foreign  administrator,  yet  he  may  by  his 
conduct  place  himself  in  some  position  in  which  he,  speaking 

^  See  especially,  Westlake^  p.  112,  8.  d9.  See  also,  Lovfe  ▼.  FcarUe,  1817,  2 
Mad.  101 ;  Logan  y.  Fairlie,  1825, 2  S.  &  St.  284, 291,  judgment  of  Leach,  V.  C. ; 
SandUands  y.  Irmes,  1829,  3  Sim.  263,  264,  judgment  of  Leach,  V.  C. ;  Band  t. 
Graham,  1842, 1  Hare,  482.    Contrast  Arthur  y.  Hughes,  1841,  4  Beay.  506. 

^  See  Westlake,  p.  113 ;  Anderson  t.  Counter,  1833,  2  My.  &  K.  763  ;  Twy- 
ford  T.  TraU,  1834,  7  Sim.  92. 

*  Story,  s.  513.  Or  otherwise.  The  foreign  personal  representative  need 
not  he  in  strictness  an  executor  or  administrator. 

^  Ibid.,  8.  514 ^    But  see  Ewmg  y.  Orr  Evoing,  1883,  9  App.  Gas.  34. 
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broadly,  as  a  trustee,  or  possibly  as  a  debtor,^  incurs  legal  lia- 
bilities which  can  be  enforced  in  England.^ 

ninstrations. 

1.  Tdies  leaving  property  in  Italy.  Xis  in  Italy  his  personal 
representative.  ^  is  his  Euglish  administrator.  A  cannot  main- 
tain an  action  against  X  as  personal  representative  of  T,  e.  ^.,  to 
obtain  discovery  of  jT's  personal  estate.^ 

2.  ^is  7"s  administrator  under  an  Indian  grant  of  administrar 
tion.  ^  comes  to  England  bringing  with  him  personal  property 
of  T's  which  is  still  unappropriated,  and  part  of  T^s  estate.  A, 
I^a  English  administrator,  can  bring  an  action  for  the  admiuis- 
tration  of  such  money.^ 

8.  ^is  the  foreign  personal  representative  of  jT,  who  dies  in  a 
foreign  country.  X  is  guilty  of  a  breach  of  trust  in  omitting  to 
invest  moneys  left  under  T^s  will  for  the  benefit  of  JV.  X,  when 
in  England,  is  liable,  not  as  foreign  personal  representative,  but  as 
triistee,  to  an  action  for  breach  of  trust.^ 

4.  iV',  an  Englishman,  dies  intestate  in  a  foreign  country  where 
he  is  possessed  of  real  and  personal  property.  ^,  his  brother, 
who  resides  in  England,  is  personal  representative  of  iV^  under  the 
law  of  such  foreign  country,  and  there  takes  succession  to  i\r  in 
a  manner  which  renders  X^  personally  liable  for  the  debts  of  iV. 
A^  a  creditor  of  iV,  can  maiutain  an  action  in  England  against  ^ 
for  a  debt  due  from  iV,  {.  6.,  X^  is  liable,  not  as  personal  repre- 
sentative of  i\r,  but  as  being  himself  a  debtor  under  the  law  of  a 
foreign  country.^ 

Extension  of  Irish  Grant  and   Scotch  Confirmation  to 

England. 

Rule  119.''  —  An   Irish   grant  will,  on   production  of 

^  See  ninstrations  2-4. 

3  Note  also  the  e£Peot  of  Rnle  64,  p.  326,  ante^  and  Rule  70,  p.  345,  ante, 

»  Jauncy  v.  Sealey^  1686, 1  Vera.  397. 

^  Proviso  1.  See  Laioe  v.  Fairlie,  1817,  2  Mad.  101 ;  SandUands  y.  Jmief, 
1829,  3  Sim.  263  ;  Bond  v.  Orakamj  1842, 1  Hare,  482. 

»  Proviso  2.     Twyford  v.  TroU,  1834,  7  Sim.  92, 108. 

«  See  Beaoan  y.  Hastings,  1866,  2  K.  &  J.  724. 

7  <<  From  and  after  the  period  at  which  this  Act  shall  come  into  <^ratioD 
'*[lst  January,  1858],  when  anj  probate  or  letters  of  adnunistcation  to  be 
<<  granted  by  the  Court  of  Probate  in  Ireland  shall  be  produeed  to»  and  a  copy 
'*  thereof  deposited  with,  the  Registrars  of  the  Court  of  P^bate  in  England, 
<<  such  probate  or  letters  of  administration  shall  be  sealed  with  the  seal  of  the 
''said  last  mentioned  Court,  and, being  duly  stamped,  shall  be  of  the  like  form 
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the  said  grant  to,  and  deposition  of  a  copy  thereof  with, 
the  proper  of&cer  of  the  High  Court  of  Justice  in  England, 
be  sealed  with  the  seal  of  the  said  Court,  and  be  thereupon 
of  the  like  force  and  effect,  and  have  the  same  operation  in 
England,  as  an  English  grant. 

Rule  120.^  —  A  Scotch  confirmation  of  the  executor  of 
a  person  duly  stated  to  have  died  domiciled  in  Scotland^ 
which  includes  besides  the  personal  estate  situate  in  Scot- 
land also  personal  estate  situate  in  England,  will,  on  pro- 
duction of  such  confirmation  in  the  High  Court  in  Eng- 
land and  deposition  of  a  copy  thereof  with  the  proper 
officer  of  the  said  Court,  be  sealed  with  the  seal  of  the  said 
Court,  and  have  thereupon  in  England  the  like  force  and 
effect  as  an  English  grant. 

Comment 

In  accordance  with  this  Rule  a  Scotch  confirmation,  which  is 
equivalent  to  an  English  grant  of  probate  or  letters  of  administra- 
tion, may,  by  formal  proceedings,  be  extended  to  England  so  as  to 
have  there  the  operation  of  an  English  grant. 

Note,  however,  that  a  Scotch  confirmation  can  be  extended  to 

«  and  e£fect  and  have  the  same  operation  in  England  as  if  it  bad  been  originally 
**  granted  by  the  Court  of  Probate  in  England."  The  Probates  and  Letters  of 
Administration  Aet  (Ireland),  1857  (20  &  21  Vict.  cap.  79),  s.  95. 

See  farther,  the  Judicature  Act,  1873.  Compare  the  Finance  Act,  1894  (57 
&  58  Vict.  cap.  30),  ss.  1,  6,  22. 

For  meaning  of  **  Irish  grant,"  see  Rule  73,  p.  352,  antef  the  comment  on 
which  applies  mutatis  mutandiSf  to  this  Rule. 

^  "  When  any  confirmation  of  the  executor  of  a  person  who  shall  •  •  •  have 
"  died  domiciled  in  Scotland,  which  includes,  besides  the  personal  estate  situated 

in  Scotland,  also  personal  estate  situated  in  England,  shall  be  produced  in  the 

principal  Court  of  Probate  in  England,  and  a  copy  thereof  deposited  with 
'*  the  Registrar,  together  with  a  certified  copy  of  the  Interlocutor  of  the  Com- 
"  missary  finding  that  such  deceased  person  died  domiciled  in  Scotland,  such 
'<  confirmation  shall  be  sealed  with  the  seal  of  the  said  Court,  and  returned  to 
'*  the  person  producing  the  same,  and  shall  thereafter  have  the  like  force  and 
^  effect  in  England  as  if  a  probate  or  letters  of  administration,  as  the  case  may 
*'  be,  had  been  granted  by  the  said  Court  of  Probate."  Confirmation  and  Pro- 
bate Act,  1858  (21  &  22  Vict.  cap.  56),  s.  12. 

See  further,  the  Judicature  Act,  1873 ;  the  Sheriff  Court  (Scotland)  Act, 
1876,  s.  41.  Compare  the  Finance  Act,  1894  (57  &  58  Vict.  cap.  30),  ss.  1, 6, 22, 

And  see  Rule  74,  p.  352,  antCf  and  comment  thereon« 
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England  only  when  the  deceased  is  stated  to  have  died  domiciled 
in  Scotland,  and  has  left  personal  estate  both  in  Scotland  and  in 
England.  The  statement  that  he  has  died  domiciled  in  Scotland 
must  be  inserted  by  the  proper  Scotch  official  in  or  on  the  con- 
firmation.^ 

Extension  of  Colonial  Orant  to  England. 

Rule  121.^  —  Whenever  the  Colonial  Probates  Act, 
1892,  is  by  Order  in  Council  made  applicable  to  any  British 
possession,  i.  e.,  to  any  part  of  the  British  dominions  not 
forming  part  of  the  United  Kingdom,  the  grant  of  probate 
or  letters  of  administration  will,  on 

(1)  payment  of  the  proper  duty,  and 

(2)  production  of  the  said  grant  to,  and  deposition  of 

a  copy  thereof  with,  the  High  Court  in  Eng- 
land, 
be  sealed  with  the  seal  of  the  said  Court,  and  thereupon  be 
of  the  like  force  and  effect,  and  have  the  same  operation 
in  England,  as  an  English  grant. 

1  See  21  &  22  Vict.  cap.  56,  as.  12, 15  ;  39  &  40  Yiot.  cap.  70,  a.  41. 
'  *<  (1)  Where  a  Court  of  Probate  in  a  British  possession,  to  which  this  Act 
**  [t.  e.,  Colonial  Probates  Act,  1892,]  applies,  has  granted  probate  or  letters  of 
"  administration  in  respect  of  the  estate  of  a  deceased  person,  the  probate  or 
*'  letters  so  granted  may,  on  being  produced  to,  and  a  copy  thereof  deposited 
"  with,  a  Court  of  Probate  in  the  United  Kingdom,  be  sealed  with  the  seal  of 
"  that  Court,  and  thereupon,  shall  be  of  the  like  force  and  effect,  and  have 
*<  the  same  operation  in  the  United  Kingdom,  as  if  granted  by  that  Court. 

''  (2)  Provided  that  the  Court  shall,  before  sealing  a  probate  or  letters  of 
"  administration  under  this  section,  be  satisfied,  — 

"  (a)  that  probate  duty  has  been  paid  in  respect  of  so  much  (if  any)  of 
''the  estate  as  is  liable  to  probate  duty  in  the  United  King^ 
'*  dom ;  and, 
"(&)  in  the  case  of  letters  of  administration,  that  security  has  been 
"  given  in  a  sum  sufficient  in  amount  to  cover  the  property  (if 
''any)  in  the  United  Kingdom  to  which  the  letters  of  admin- 
"  istration  relate  ; 
"  and  may  require  such  evidence,  if  any,  as  it  thinks  fit,  as  to  the  domicil  of  the 
"deceased  person." 

Colonial  Probates  Act,  1892  (55  Vict.  cap.  6),  s.  2,  sub-ss.  (1)  and  (2).  See 
further,  s.  6,  and  Interpretation  Act,  1889,  s.  18,  sub-s.  2.  The  Act  applies  to 
all  parts  of  the  United  Kingdom,  but  the  present  Rule  is  concerned  only  with 
its  effect  in  England.    See  Rule  75,  p.  354,  anU. 


AMERICAN  NOTES. 
CHAPTER  XVn. 

EFFECT  IN  THE  UNITED  STATES  OF 

FOREIGN  BANKRUPTCY; 

FOREIGN  GRANT  OF  ADMINISTRATION. 

(A)  FoBBiaK  Bakkruptot. 

1.  Under  the  Laws  or  a  Foreign  Country. — An  assignment  under 
the  bankruptcy  law  of  a  foreign  country  has  of  itself  no  extrarterritorial  force, 
and  **  is  incapable  of  operating  a  transfer  of  property  in  the  United  States." 
Harrison  v.  Sterry,  5  Cranch,  289 ;  Moseby  y.  Burraw,  52  Tex.  396  ;  Osham  y. 
AdamSf  18  Pick.  245.  See  Chipman  y.  Peabody^  159  Mass.  420 ;  Lamb  y.  Frie$t 
2  Pa.  St.  83 ;  Harvey  y.  Edens,  69  Tex.  420.  But  by  the  comity  of  nations, 
which  is  part  of  the  common  law,  the  title  of  the  foreign  assignee  under  the 
foreign  bankrupt  law  may,  as  to  moyables,  be  asserted  and  enforced  by  him 
in  the  Courts,  though  it  cannot  be  effectual  as  against  domestic  creditors  pur- 
suing their  remedies  against  the  bankrupt  or  his  property  within  the  jurisdic- 
tion, or  when  the  recognition  of  his  title  would  violate  a  rule  of  public  policy. 
Matter  of  Waite,  99  N.  T.  433,  448  ;  Phelps  y.  Borland,  103  N.  T.  406 ;  State 
Bank  Receiver  y.  Plainfield  Bank,  34  N.  J.  Eq.  450.  But  the  liquidators  of  a 
foreign  corporation  cannot  enforce  against  a  resident  a  call  on  shareholders, 
the  proceedings  in  which  his  liability  was  ascertained  having  been  summary 
and  in  derogation  of  the  common  law.  Anderson  y.  Haddon,  33  Hun,  436 
(reversing  Anderson  y.  Haddon,  9  Abb.  (N.  T.)  N.  Cas.  289). 

A  firm  of  Americans,  domiciled  and  engaged  in  business  in  Canada,  attached 
in  Pennsylvania  certain  debts  due  by  citizens  of  that  State  to  a  firm  in  Scot- 
land, for  whom  a  trustee  in  bankruptcy  had  been  appointed  in  that  country. 
It  was  held  that  the  attaching  creditors,  being  domiciled  in  Canada,  could  not 
be  permitted  thus  to  acquire  a  preference  over  other  creditors  residing  in 
Scotland,  or  elsewhere  within  the  British  dominions,  the  firm's  effects  having 
been  duly  transferred  under  the  laws  of  Scotland  to  a  trustee  for  the  benefit 
of  all  the  creditors.  Long  y.  Girdwood,  150  Pa.  St.  413 ;  24  Atl.  711 ;  30  W. 
N.  C.  473. 

A  discharge  in  bankruptcy  under  the  law  of  a  foreign  country  has  of  itself  no 
force  in  the  United  States.  Goodsell  v.  Benson,  13  R.  I.  225  ;  Baldwin  v.  Hale, 
1  WaU.  223  ;  McMillan  v.  McNeiU,  4  Wheat.  209.  But  it  may  be  conclusive 
as  between  citizens  of  such  country,  Harris  v.  MandeviUe,  2  Dall.  256  ;  and,  if 
a  domestic  creditor  voluntarily  becomes  a  party  to  the  foreign  proceeding  and 
accepts  the  composition,  he  discharges  the  bankrupt  from  all  liability,  Phelps 
y.  Borland,  103  N.  T.  406  ;  57  Am.  Rep.  755. 

The  Canada  Southern  Railway  Company,  a  Canadian  corporation,  having  be7 
eome  embarrassed,  the  Canadian  Parliament  passed  an  act  by  which  a  scheme 
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of  arrangement,  to  which  a  large  majority  of  the  holders  of  bonds  and  stock 
of  the  company  had  assented,  was  made  binding  on  all  holders  of  its  bonds  and 
stock.  It  was  held  that,  although  the  act  was  in  the  nature  of  a  bankrupt  act, 
bondholders  who  were  citizens  of  the  United  States,  and  who  had  not  assented 
to  the  scheme  of  arrangement,  could  not  recover  in  the  Courts  of  the  United 
States  upon  obligations  from  which  the  company  was  discharged  by  the  Act  of 
Parliament.  **  A  corporation  of  one  country  may,"  said  the  Court,  **  be  excluded 
**  from  business  in  another  country  (Paul  ▼.  Virffinia,  8  Wall.  168),  but,  if  ad- 
"  mitted,  it  must,  in  the  absence  of  legislation  equivalent  to  making  it  a  corpo- 
^  ration  of  the  latter  country,  be  taken,  both  by  the  government  and  those  who 
'*  deal  with  it,  as  a  creature  of  the  law  of  its  own  country,  and  subject  to  all  the 
*^  legislative  control  and  direction  that  may  be  properly  exercised  over  it  at  the 
**  place  of  its  creation.  Such  being  the  law,  it  follows  that  every  person  who 
**  deals  with  a  foreign  corporation  impliedly  subjects  himself  to  such  laws  of  the 
**  foreign  government,  a£Pecting  the  powers  and  obligations  of  the  corporation 
**  with  which  he  voluntarily  contracts,  as  the  known  and  established  policy  of 
**  that  government  authorises.  ...  It  follows,  therefore,  that  anything  done 
«  at  the  legal  home  of  the  corporation,  under  the  authority  of  such  laws,  which 
''discharges  it  from  liability  there,  discharges  it  everywhere."  Canada  Southern 
RaUway  Co.  v.  Gebhard,  109  U.  S.  527,  537,  638.  For  qualification  of  Paul  v. 
Virginia,  cited  mpra,  see  Ham  Silver  Mining  Co,  v.  New  York,  143  U.  S.  305. 

2.  Under  State  Bankruptcy  or  Insolvency  Laws.  —  ^  An  assignment 
*'  under  the  laws  of  another  State  of  the  Union  stands  upon  the  same  ground  as 
<'  one  made  under  the  laws  of  a  foreign  country;  for  the  States  are  in  this  respect 
*'  independent  of  one  another,  and  subject  to  no  common  control  so  long  as  there 
''is  no  national  bankrupt  law."  Taylor  v.  C<dumbittn  Ins,  Co,  14  Allen,  353. 
Hence  an  insolvent  assignment  under  the  laws  of  one  State  is  inoperative  to 
pass  title  to  realty  in  another  State.  Osbom  v.  Adams,  18  Pick.  245  ;  Mosebg  v. 
Burrows,  52  Tex.  396  ;  Jenks  v.  Ludden,  34  Minn.  482  ;  Townsend  v.  Coxe  (111.), 
37  N.  £.  689.  See  Ckipman  v.  Peabody,  159  Mass.  420 ;  Lamb  v.  Fries,  2  Ffeu 
St.  83  ;  Harvey  v.  Edens,  69  Tex.  420.  Nor  is  it  permitted  to  prevail  in  an- 
other State  against  an  attachment,  by  citizens  of  such  State,  of  movables  of  the 
insolvent,  Cole  v.  Cunningham,  133  U.  S.  107  ;  Sturtevant  v.  Armsby  Co.  (N.  H.) 
23  Atl.  368  ;  Rhatm  v.  Pearce,  110  HI.  350  ;  51  Am.  Bep.  691 ;  Earth  v.  Badtus, 
140  N.  Y.  230 ;  35  N.  E.  425  ;  Tayhr  v.  Columbian  Ins.  Co,  14  Allen,  353 ;  or 
against  an  attachment  in  such  State  by  a  citizen  of  a  third  State,  Sturtevant  ▼. 
Armsby  Co.,  supra,  23  Atl.  368  ;  Harvey  v.  Watson,  63  N.  H.  466  ;  Townsend  v. 
Coxe  (111.),  37  N.  E.  689  ;  Paine  v.  Lester,  44  Conn.  196  ;  Lichtenstein  v.  GilUtt, 
37  La.  An.  522  ;  Reynolds  v.  A  dden,  136  U.  S.  348  ;  or  even  against  an  attach- 
ment by  a  citizen  of  the  same  State  as  the  assignee,  Hibemia  Nat,  Bank  v. 
Lacombe,  84  N.  Y.  367  ;  Earth  v.  Backus,  140  N.  Y.  230  ;  35  N.  E.  425 ;  Rhawn 
V.  Pearce,  110  Dl.  550 ;  51  Am.  Rep.  691 ;  Sturtevant  v.  Armsby  Co.,  supra. 
Contra,  Burlock  v.  Taylor,  16  Pick.  335  ;  Cunningham  v.  Butler,  142  Mass.  47 ; 
Bagby  v.  Atlaniic  ^,  Co,  86  Pa.  St.  291  ;  Lichtenstein  v.  GUUtt,  37  La.  An.  622. 
Rhawn  V.  Pearce,  and  Hibemia  Nat,  Bank  v.  Lacombe,  supra,  both  lay  stress  on 
a  supposed  decision  in  Abraham  v.  Plestora,  3  Wend.  538,  which  the  Court,  in  « 
Matter  of  Waite,  99  N.  Y.  433»  445,  say  "cannot  be  known"  to  have  been 
made. 

A  receiver  appointed  in  one  State  has  no  authority  in  another  State  by  virtue 
of  his  appointment.    Booth  v.  Clark,  17  How.  332  ;  Bagby  v.  AUantic  jfc.  Co. 
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86  Ri.  St.  291 ;  Insurance  Co,  v.  Needles,  62  Mo.  17  ;  Cadm  v.  Wilcox  SUver 
Plate  Co,  123  Ind.  477 ;  Lichtenstem  v.  GiUett,  37  La.  An.  522  ;  Brigham  v.  Lud- 
dington,  12  Blatchf .  237.  His  title  cannot  be  enforced  in  another  State  against 
attachments  of  creditors  residing  in  such  State,  or  in  a  State  other  than  that  of 
his  appointment,  Cole  v.  Cunningham,  133  U.  S.  107 ;  John  Ray  Clark  Co.  ▼. 
Toby  Valley  Simply  Co.  3  Pa.  Dist.  618 ;  President  v.  Maryland  Steel  Co.  31 
Wkly.  Law  BuL  100 ;  though  it  may  be  enforced  against  an  attachment  by 
a  citizen  of  his  own  State,  Baghy  ▼.  Atlantic  Sfc.  Co.  86  Pa.  St.  291 ;  Lich- 
tenstem Y.  GUlett,  37  La.  An.  622.  See  Oilman  v.  Ketcham,  84  Wis.  60 ;  54  N. 
W.  395 ;  Ogden  v.  Warren,  36  Neb.  715. 

Tet  receivers  of  insolvent  foreign  corporations,  and  assignees  of  bankrupt  or 
insolvent  debtors,  under  the  laws  of  other  States,  may  sue  and  enforce  their 
titles,  except  as  against  claims  of  domestic  creditors  or  principles  of  public 
policy.  Petersen  v.  Chemical  Bank,  32  N.  Y.  21 ;  Toronto  Gren.  Trust  Co.  v. 
C,  B.  if  Q'  R'  R'  Co.  123  N.  Y.  37  ;  Metzner  v.  Bauer,  98  Ind.  425  ;  Ex  parte 
Norwood,  3  Biss.  604.  See  Daf  v.  Postal  Tel.  Co.  66  Md.  354.  Where  a  per- 
son, appointed  as  receiver  in  one  State,  receives  an  ancillary  appointment  in 
another  State,  and  a  judgment  is  rendered  against  him  in  the  latter  State  after 
the  revocation  of  his  original  appointment,  such  judgment  binds  only  the  as- 
sets which  came  into  his  hands  as  ancillary  receiver,  and  does  not  operate  as  a 
final  adjudication  in  the  State  of  original  administration.  Reynolds  v.  Stock- 
tan,  140  U.  S.  254  ;  11  Sup.  Ct.  773.  See  Falk  v.  Janes  (N.  J.  £q.),  23  AU. 
813,  as  to  the  persistency  of  a  receiver's  lien  on  movables  on  their  removal 
from  one  State  to  another. 

To  the  general  rule  as  to  the  effect  of  state  insolvent  proceedings,  an  excep- 
tion has  been  made  in  certain  cases  of  corporations  whose  affairs  were  in 
process  of  winding  up  in  the  States  under  whose  laws  such  corporations  were 
created.  In  these  cases  it  has  been  held  that  creditors  in  other  States  could 
not  attach  debts  in  those  States,  or  other  assets  of  the  corporation  not  placed 
there  for  their  benefit,  but  must  assert  their  rights  in  the  liquidation  proceed- 
ings ;  and  that  the  powers  of  the  receiver  were  not  limited  to  the  State  in 
which  he  was  appointed,  but  might  be  exercised  in  relation  to  the  affairs  of  the 
corporation  in  other  States.  Relfe  v.  Bundle,  103  U.  S.  222  ;  Fry  v.  Charter 
Oak  Life  Ins.  Co.  31  Fed.  Rep.  197  ;  Parsons  v.  Charter  Oak  Life  Ins.  Co.  31 
Fed.  Rep.  305  ;  Bockover  v.  Life  Asso.  of  America,  77  Va.  85. 

An  insolvent  discharge  under  the  laws  of  one  State  is  no  bar  to  an  action 
brought  by  a  citizen  of  another  State  in  the  Courts  of  the  United  States,  or  of 
any  other  State  than  that  in  which  the  discharge  was  obtained,  unless  the 
plaintiff  became  a  party  to  the  insolvent  proceedings.  Cole  v.  Cunningham, 
133  U.  S.  107, 114  ;  10  Sup.  Ct.  269  ;  Baldwin  v.  HaU,  1  Wall.  223 ;  Netd^ 
ton  V.  Hagerman,  22  Fed.  Rep.  626  ;  Carbe  v.  Mason,  64  N.  H.  10 ;  4  Atl. 
791 ;  Norris  v.  Atkinson,  64  N.  H.  87  ;  6  Atl.  710.  See  Geilinger  v.  Philippi, 
133  U.  S.  246,  257,  and  American  Notes  under  chap.  x. 

(B)  FoBBioN  Grakt  of  Adkoostration. 

Hie  term  **  foreign,'*  as  applied  to  an  executor  or  administrator,  refers  to  the 
origin  of  the  representative  character,  and  not  to  residence.  Hopper  v.  Hopper, 
125  N.  Y.  400 ;  26  N.  E.  467  ;  Fugate  v.  Moore,  86  Va.  1045  ;  11  S.  E.  1063. 
By  the  common  law,  the  authority  of  a  foreign  executor  or  administrator  is 
not  recognised  ;  and  an  executor  or  administrator  appointed  in  one  State  can- 
not as  snch  maintain  any  suit  in  another  State.    Lawrence  v.  Nelson^  143  U.  S. 
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215,  222  ;  Johnson  y.  Powers,  139  U.  S.  156 ;  11  Sup.  Ct.  525  ;  Duchesse 
(TAuxy  y.  Porter,  41  Fed.  Rep.  68  ;  Reynolds  y.  McMuUen,  55  Mich.  508  ;  54 
Am.  Rep.  386.  Nor  can  he  be  sued  in  another  State  unless  he  comes  there 
under  certain  circumstances  with  assets.  Fugate  y.  Moore,  86  Va.  1045 ;  11 
S.  £.  1063  ;  Van  Gieson  y.  Banta,  40  N.  J.  £q.  14 ;  Durie  y.  ElauoeU,  49  N. 
J.  L.  114  ;  6  Atl.  312  ;  Whittaker  y.  Whittaker,  10  Lea  (Tenn.),  93.  In  order 
to  act  o£Bcially  in  another  State,  he  must  obtain  authority  from  the  local  tri- 
bunals. WeUk  y.  Adams,  152  Mass.  74  ;  25  N.  E.  34  ;  Farrington  y.  Am.  Loan 
4*  Trust  Co.  18  Ciy.  Proc.  135 ;  9  N.  Y.  Supp.  433.  But  the  executor  or 
administrator  of  the  deceased's  last  domicil  is  usually  recognised  as  the  proper 
person  to  whom  to  grant  ancillary  administration,  Wharton,  Con/,  of  L.  s.  608; 
Matter  of  Elancan,  4  Redf.  (N.  Y.)  151  ;  and  his  lack  of  authority  may  be 
waiyed  by  failing  to  object  to  it,  Gregory  y.  McCormick  (Mo.),  25  S.  W.  565  ; 
Bertron  y.  Stewart,  43  La.  An.  1171 ;  10  So.  295  ;  or,  in  the  case  of  an  executor, 
may  be  cured  by  subsequent  probate  of  the  will  before  hearing,  Gray  y. 
Franks,  86  Mich.  382.  And  an  ancillary  admiaistrator  may  be  sued  by  a  non- 
resident in  the  State  in  which  he  receiyes  ancillary  authority,  where  the  cause 
of  action  arose  in  such  State.    Hopper  \.  Hopper,  125  N.  Y.  400 ;  26  N.  E.  457. 

As  between  administrators  appointed  in  different  States  there  is  no  priyity  ; 
and  a  judgment  recoyered  against  the  administrator  of  a  deceased  person  in 
one  State  is  no  evidence  of  debt  in  a  subsequent  suit  by  the  same  plaintiff  in 
another  State,  either  against  an  administrator,  whether  the  same  or  a  different 
person,  appointed  there,  or  against  any  other  person  haying  assets  of  the  de- 
ceased. Johnson  y.  Powers,  139  U.  S.  156,  159,  and  cases  cited ;  Black  v. 
Henry  G.  Allen  Co.  42  Fed.  Rep.  618  ;  McGarvey  y.  DamaU,  143  lU.  367  ;  26 
N.  E.  1006  ;  Farrington  y.  Am.  Loan  fr  Trust  Co.  18  Ciy.  Proc.  135  ;  9  N.  Y. 
Supp.  433  ;  Prke  y.  Mace,  47  Wis.  23.  See  Jones  y.  Warren,  70  Miss.  227  ; 
14  So.  25. 

But  the  incapacity  of  foreign  executors  and  administrators  being  due  to  rea- 
sons of  form,  and  to  a  desire  to  protect  the  rights  of  resident  creditors,  their 
right  to  the  assets  of  the  deceased  has  in  certain  respects  been  recognised. 
Wilkins  y.  ElleU,  108  U.  S.  256  ;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21,  43. 
Thus,  where  no  suit  is  necessary,  the  foreign  administrator  may  peaceably  col- 
lect the  movables  of  the  deceased  and  carry  them  away  for  purposes  of  ad- 
ministration, Petersen  y.  Chemical  Bank,  32  N.  Y.  21,  44  ;  Selleck  y.  Rusco,  46 
Conn.  370  ;  Putnam  y.  Pitney,  45  Minn.  242  ;  Metamara  y.  Metamara,  62  Ga. 
200 ;  and  payment  to  a  foreign  administrator  is  recognised,  there  being  no 
local  administration,  WUHns  y.  Ellett,  108  U.  S.  256  ;  Wyman  y.  Halstead, 
109  U.  S.  656  ;  Parsons  y.  Lyman,  20  N.  Y.  103.  An  administrator  may  assign 
promissory  notes  or  other  written  evidences  of  debt  which  have  come  into  his 
possession  as  administrator,  and  the  assignee  may  sue  thereon  in  his  own  name 
in  another  State,  except  so  far  as  its  laws  may  not  permit  the  assignee  of  a 
chose  in  action  to  sue  in  his  own  name,  Wilkins  y.  Ellett,  108  U.  S.  256  ;  5a- 
linsky  v.  Fourth  Nat.  Bank,  82  Tex.  244  ;  17  S.  W.  1050 ;  CampheU  y.  Brown,  64 
Iowa,  425  ;  52  Am.  Rep.  446  ;  but  he  cannot  assign  a  debt  secured  by  a  mort- 
gage on  real  estate  in  another  State  in  derogation  of  its  statutes,  Reynolds  y. 
McMullen,  55  Mich.  568  ;  54  Am.  Rep,  386.  See  EeUs  y.  Holder,  2  McCrary, 
622  ;  Moore  v.  Jordan,  36  Kans.  271. 

An  administrator  may  sue  in  his  individual  capacity  in  another  State  on  a 
judgment  recovered  by  him  in  his  official  capacity  in  his  own  State.  Tittman 
v.  Thornton,  107  Mo.  500  ;  17  S.  W.  979  ^  Lewis  y.  Adams,  70  Cal.  430 ;  11  P^ 
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833 ;  Arizona  CatUe  Co,  ▼.  Huber  (Ariz.),  33  Pao.  555.  And  he  maj  be  sued 
on  an  agreement  made  by  him  in  another  State  in  rehition  to  assets  of  the 
estate  there.    Johnston  y.  WaUis,  41  Hnn,  420 ;  affirmed  112  N.  Y.  230. 

The  hiws  of  various  States  authorise  foreign  ezeoutors  and  administrators 
to  sue,  or  to  sue  and  be  sued,  without  obtaining  ancillary  administration, 
Hayes  y.  Pratt,  147  U.  S.  557  ;  Henry  y.  Roe,  83  Tex.  446  ;  Russdl  y.  Huhbard, 
76  Ga.  618  ;  Murray  y.  Norwood  (Wis.),  46  N.  W.  499 ;  Tyer  v.  MiUmg  Co. 
32  S.  C.  598 ;  Marrett  y.  Babb,  91  Ky.  88  ;  15  S.  W.  4  ;  and  a  foreign  corpora- 
tion, authorised  to  act  as  administrator,  may  sue  as  such.  Fidelity  Ins,,  Trust 
jr  Safe  Deposit  Co,  y.  Niven,  5  Houst.  (DeL)  416.  See  also,  Toronto  Gen, 
Trust  Co,  y.  C,  B,  j*  Q.  R,  R,  Co.  123  N.  Y.  37.  A  statute  authorising  a  foiv 
eign  administrator  to  sue  does  not  imply  authority  to  be  sued,  Crreer  y.  Fergu- 
son, 54  Ark.  324  ;  19  S.  W.  966 ;  Jones  y.  Lamar,  77  6a.  149  ;  or  to  sue  after 
the  appointment  of  a  local  administrator,  Gibson  r.  Powder,  40  Ark.  195  ;  or 
to  sue  for  intestate  lands,  though  the  statutes  make  such  lands  assets  in  the 
hands  of  a  domestic  administrator,  FairchUd  y.  Hagel,  54  Ark.  61  ;  14  S.  W. 
1102.  Where  a  foreign  administrator  b  sued,  the  nature  and  extent  of  his 
liability  depend  upon  the  laws  of  the  State  of  his  appointment,  Hoskins  v. 
Sheddon,  70  Gs.  528  ;  and  he  cannot  be  called  to  account  before  final  settle- 
ment and  order  of  distribution  by  the  Court  of  administration  in  such  State, 
Snyder  y.  Hochstetter  (Iowa),  55  N.  W.  573.  A  statute  giving  a  foreign  execu- 
tor power  to  sell  land  which  the  will  directs  to  be  sold  does  not  anthorise  him 
to  sue  for  the  specific  performance  of  a  contract  relating  to  such  land,  without 
obtaining  ancilhwy  letters.  MarreU  y.  Babb,  91  Ky.  88  ;  15  S.  W.  4.  See 
Calloway  y.  Cooley,  50  Kan.  743  ;  32  Pac.  372. 

Where  a  will  is  probated  in  one  State  after  the  appointment  of  an  adminis- 
trator in  another  State,  the  Courts  of  the  latter  State  will,  on  application  of 
the  executors,  admit  the  will  to  probate  for  ancillary  administration,  thus  re- 
yoking  the  prior  administration,  except  as  to  assets  already  administered. 
Thomas  y.  MorrisseU,  76  6a.  384  ;  WiUetfs  Appeal,  50  Conn.  330. 

See  American  Notes  under  chap.  x. 


BOOK  III. 
Choice  op  Law. 

The  Rules  contained  in  Book  IIL  deal  solely  with  the  Choice 
of  Law.^ 

Their  object  is  the  determination  of  the-  body  of  law^  which  is 
to  be  selected  by  the  High  Court  when  called  upon  to  decide  any 
case  which  has  in  it  a  foreign  element.^ 

The  Rules  contained  in  Book  IIL  have  nothing  to  do  with  the 
jurisdiction  either  of  the  High  Court  ^  or  of  foreign  Courts.^ 

But  though  a  question  as  to  the  choice  of  law  is  in  itself  a 
totally  different  thing  from  a  question  of  jurisdiction,  there  exists 
occasionally  a  difficulty  in  discriminating  at  a  glance  between  the 
two  inquiries ;  for  a  question  as  to  the  choice  of  law  may  look  like 

1  Ab  to  Choioe  of  Law,  see  Intro.,  pp.  2,  22-38,  56-60,  ante;  and  compftre 
HoUandy  Jtarisprudence,  7th  ed.,  pp.  360-364. 

'  The  body  of  law,  whether  £nglish  or  foreign,  which  onght  to  be  chosen 
for  the  determination  of  a  particular  case,  or  class  of  cases,  depends  upon 
the  nature  of  the  right  which  is  in  dispute,  and  rights  are  naturally  divided  in 
accordance  with  their  subject-matter.  Hence  the  Rules  as  to  the  Choioe  of 
Law  are  conveniently  distributed  under  the  following  heads  :  — 

(1)  Status  or  capacity.  —  Chaps,  xviii.  and  ziz.,  post. 

(2)  Family  Relations.  —  Chap,  zx.,  post. 

(3)  Immovables.  —  Chap,  xzii.,  post, 

(4)  Movables.  —  Chap,  zziii.,  post. 

(5)  Contracts.  —  Chaps,  zxiv.  and  zzv.,  posL 

(6)  Marriage.  —  Chap.  xzvL,  posL 

(7)  Torts.  —  Chap,  zzvii.,  post, 

(8)  Administration  in  Bankruptcy.  —  Chap,  zzviii.,  post, 

(9)  Administration  and  Distribution  of  Deceased's  Movables. — Chap.xxix.y 
post, 

(10)  Succession  to  Movables.  —  Chap,  zzz.,  posL 

(11)  Procedure.  —  Chap,  zzzi.,  post. 

This  distribution  of  our  subject,  though  convenient,  makes  no  daim  to  any 
special  logical  precision. 

*  For  meaning  of  ^  foreign  element,''  see  Intro.,  p.  1,  ante. 

^  As  to  the  Jurisdiction  of  the  High  Court,  see  Book  IL,  Part  L,  pp.  209- 
360,  ante. 

*  Ab  to  the  JoriBdiction  of  Foreign  Conrtfi  see  Book  IL|  Part  IL|  pp.  961- 
471,  ante. 
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a  qnestion  as  to  jurisdiction.  That  this  is  so  may  be  shown  by  the 
following  illustration  :  A  brings  in  England  an  action  against  X 
for  an  assault  at  Paris ;  ^'s  defence  is  that  the  assault  was  by 
French  law  justifiable,  and  that  A  therefore  cannot,  in  an  Eng- 
lish Court,  recover  damages  for  it.  The  defence  looks  like  an 
objection  to  the  jurisdiction  of  the  Court ;  but  this  appearance  will 
be  found  on  examination  to  be  delusive.  Whatever  be  the  techni- 
cal form  of  X's  defence,  he  in  substance  pleads  not  that  the  High 
Court  has  no  right  to  adjudicate  upon  an  assault  committed  in 
France,  but  that  the  question  whether  X  was  or  was  not  guilty 
of  an  assault,  i.  e.,  of  an  unlawful  attack  upon  A^  must  be  deter- 
mined in  England  by  reference,  not  to  the  law  of  England,  but  to 
the  law  of  France.  X  therefore  raises  a  question  as  to  the  choice 
of  law.^ 

1  As  to  law  govemmg  torts,  see  chap,  zxvii.,  p.  659,  pott. 
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Rule  122.'  —  Transactions  takinsr  place  in  England  are 
not  affected  by  any  status  existing  under  foreign  kw  which 
either 

(1)  is  of  a  kind  unknown  to  English  Iaw,  or 

(2)  is  penal. 

Comment 

Status.  — Every  person  has  a  certain  civil  status,^  consisting  of 
his  capacity  for  the  acquisition  and  exercise  of  legal  rights  and 
for  the  performance  of  legal  acts.  Thus  ^'s  status  or  personal 
condition  may  be  that  of  the  ordinary  or  average  citizen,  who  is 
of  full  age,  legitimate,  unmarried,  and  so  forth,  and  has  incurred 
no  legal  disability.  Such  a  person  has  in  England  the  capacity 
to  inherit,  to  make  a  will,  to  bind  himself  by  contracts,  to  change 
his  domicil,  and  the  like.  His  status,  just  because  it  is  the  aver- 
age or  ordinary  condition,  receives  no  special  name,  ^'s  condi- 
tion  or  status,  on  the  other  hand,  may  difFer  from  the  ordinary 
standard  in  that  he  has  legal  capacities  which  either  fall  short 
of  or  exceed  those  of  the  ordinary  citizen,  so  that  he  occupies  a 
position  by  virtue  of  which,  as  it  has  been  expressed,^  what  is  law 
for  the  average  citizen  is  not  law  for  him.  Thus,  if  he  is  illegiti- 
mate, he  does  not  inherit  in  cases  in  which  the  average  citizen 
would  do  so.  If  he  is  an  infant,  he  is  not  bound  by  contracts 
which  bind  others.  If  he  is  married,  he  has  rights  and  incurs 
liabilities  beyond  those  of  the  ordinary  or  average  citizen.  As  ^'s 
position  is  in  these  instances  marked  off  from,  and  contrasted 
with,  the  condition  of  ordinary  citizens,  it  receives  a  name  such  as 

1  Compare  Intro.,  General  Principle  No.  II.  (B),  p.  32,  ante,  and  Role  40, 
p.  220,  ante.  See  Story,  ss.  91,  92,  94r-104,  620-625  c,  [See  American  Notes 
under  chap,  zvi.] 

As  to  how  far  the  last  clause  of  the  Rule  applies  to  countries  subject  to  the 
British  Crown  ? 

'  See  especially,  Holland^  Jurisptvdenoey  7th  ed.,  pp.  118-127. 

^  See  WesOahe,  Ist  ed.,  s.  89. 
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that  of  illegitimacy,  infancy,  etc.,  and  is  clearly  recognised  as  a 
status ;  and  A  has  a  status  which  may,  in  very  general  terms, 
be  described  as  being  ^^  the  legal  position  of  [^]  in  or  with  re- 
gard to  the  rest  of  a  community."  ^ 

From  the  nature  of  status  it  is  apparent  that  the  term  is  a  rela- 
tive one,  varying  according  to  the  laws  of  different  communities. 
A  man,  for  example,  may  be  legitimate  if  his  status  is  to  be  deter- 
mined by  the  law  of  France,  illegitimate  if  it  is  to  be  determined 
by  the  law  of  England.  In  no  matter,  moreover,  do  the  laws  of 
different  countries  differ  more  widely  than  in  their  rules  as  to 
status.  Conditions,  such  as  that  of  slavery,  monastic  celibacy,  or 
civil  death,  which  are  known  to  the  law  of  one  state  are  unknown 
or  absolutely  repugnant  to  the  legal  system  of  another.  Condi- 
tions, again,  which  in  one  form  or  another  exist  throughout  the 
civilized  world,  are  in  different  countries  governed  by  different 
rules,  and  involve  diffei^ent  incidents.  Minority,  to  take  one  ex- 
ample, may  terminate  under  one  law  at  21,  under  another  at  24, 
under  a  third  at  25 ;  ^  and  it  may  safely  be  asserted  that  in 
almost  every  different  country  the  incapacities  or  the  privileges 
of  a  minor  are  somewhat  different.   • 

When,  therefore,  it  is  necessary  to  determine  what  is  a  person*8 
status,  and  how  far  his  rights  or  acts  are  affected  thereby,  it  is 
necessaiy,  further,  to  determine  what  is  the  law  with  reference  to 
which  his  status  or  condition  must  be  fixed.  Whether  our  Courts 
have  on  this  subject  adopted  any  one  invariable  principle  may  be 
doubted ;  but  they  have,  of  recent  years,  gone  so  far  as  to  hold 
that  an  individual's  legal  condition  is,  in  many  cases,  liable  to  be 
affected  by  the  law  of  his  domicil,^  and  perhaps  they  may  be 
said  to  have  adopted,  in  a  very  general  way,  the  rule  that  status 
depends  primct  fade  on  domicil ;  but  in  practice  this  principle  is 
subjected  to  limitations  and  exceptions  which  often  go  near  to 
invalidating  it.^ 

Status  unknown  to  English  Law.  —  The  law  of  England  will 
not  in  England  allow  any  status  (such  for  example  as  relation- 
ship arising  from  adoption),^  which  is  unknown  to  English  law,  to 

1  Niboyet  v.  NihoyeU  1878,  4  P.  D,  (C.  A.)  1, 11,  per  Brett,  L.  J. 
'  [The  usual  age  of  majority  in  the  United  States  is  21.] 
«  See  Sottamayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1 ;  Udny  v.  Udny, 
1869,  L.  R.  1  Sc.  Ap.  441. 

*  See  Male  v.  Roberts,  1800,  3  Esp.  N.  P.  163.  See,  e.  g.,  Role  146,  p.  543, 
and  Exceptions  thereto,  pp.  546, 548,  post, 

*  An  intestate  dies  domiciled  in  England.  N,  the  intestate's  brother,  has, 
before  the  intestate's  death,  become  domiciled  in  California,  and  has  there,  in 
aooordanoe  ¥rith  the  law  of  California,  adopted  il  as  his  son.    N  dies  before, 
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have  legal  effects  as  regards  transactions  in  England.  Thus,  even 
at  the  time  when  slavery  existed  in  the  English  colonies,  the  status 
of  a  slave  was  not  recognised  in  England,  and  a  master  who 
brought  his  slave  there  lost  the  right  of  ownership  over  him  whilst 
in  England.^  "  Slavery,"  it  was  laid  down,  "  is  a  local  law,  and 
^^  therefore,  if  a  man  wishes  to  preserve  his  slaves,  let  him  attach 
^'  them  to  him  by  affection,  or  make  fast  the  bars  of  their  prison, 
^^  or  rivet  well  their  chains  ;  for  the  instant  they  get  beyond  the 
^*  limits  where  slavery  is  recognised  by  the  local  law  they  have 
^^  broken  their  chains,  they  have  escaped  from  their  prison  and 
"are  free."^  On  similar  grounds,  English  Courts  will  not  in 
England  give  effect  to  a  polygamous  marriage.^  Nor  will  they 
give  any  effect  in  England  to  disabilities  arising  from  religious 
vows,  from  religious  belief  (as,  for  instance,  where  Jews  or  Pro- 
testants are  under  disabilities  by  the  law  of  their  domicil),  or 
from  "  civil  death,"  or  "  infamy,"  *  or  from  a  person  being  de- 
clared a  ^^  prodigal,"  and,  therefore,  under  the  law  of  a  foreign 
country,  incapable  of  suing.^ 

Penal  status.  —  A  penal  status  means  one  which  is  imposed 
upon  a  person  in  order  to  deprive  him  of  rights  or  to  inflict  pun- 
ishment upon  him,  as  where  X  is  affected  with  attainder.  Such  a 
penal  status,  though  inflicted  by  the  law  of  the  country  where  X 
is  domiciled,  and  though  known  to  English  law,  will  not  be  allowed 
to  affect  X  as  regards  his  rights  to  property  in  England. 

"It  is  a  general  principle  that  the  penal  laws  of  one  country 
"  cannot  be  taken  notice  of  in  another." ^  "I  would,"  says  Lord 
Loughborough,  "  even  go  farther,  and  say  a  right  to  recover  any 
"...  specific  property,  such  as  plate  or  jewels,  in  this  coimtry, 
"  would  not  be  taken  away  by  the  criminal  laws  of  another.  The 
"  penal  laws  of  foreign  countries  are  strictly  local,  and  affect  no- 
"  thing  more  than  they  can  reach,  and  can  be  seized  by  virtue  of 
"  their  authority.  A  fugitive  who  passes  hither  comes  with  all  his 
"  transitory  rights ;  he  may  recover  money  held  for  his  use,  stock, 

but  A  sarvives  the  intestate.  A  cannot  claim  the  intestate's  moyables  in  En^ 
land  as  next  of  kin,  t.  tf.,  English  law  does  not  acknowledge  relationship  by 
adoption.    Conf.  Elythe  y.  Ayers,  96  Cal.  632  ;  31  Pac.  915. 

^  SammerseU's  Case,  1771,  20  How.  St.  Tr.  1.  See  The  Slaoe  Orace,  1827,  2 
Hagg.  Ad.  94. 

«  Forbes  v.  Cochrane,  1824,  2  B.  &  C.  448,  467,  per  Best,  J. 

•  Hyde  v.  Hyde,  1866,  L.  R.  1  P.  &  D.  130. 

«  See  Story,  ss.  91,  92,  620-624  ;  1  Blackst.  Comm.  132, 133. 

^  See  Wwms  y.  De  Valdor,  1880,  49  L.  J.  Ch.  261 ;  and  compare  Atkuma 
y.  Andersm,  1882,  21  Ch.  D.  100. 

«  Ogdm  y.  FoUwtt,  1790,  3  T.  B.  726,  733^  per  Bulier,  J. 
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*'*'  obligations,  and  the  like,  and  cannot  be  affected  in  this  country 
^^  by  proceedings  against  him  in  that  which  he  has  left,  beyond  the 
^^  limits  of  which  such  proceedings  do  not  extend.'*  ^ 

Rule  123.^  —  Any  status  existing  under  the  law  of  a 
person's  domicil  is  recognised  by  the  Court  as  regards  all 
transactions  taking  place  wholly  within  the  country  where 
he  is  domiciled. 

Comment 

Our  Courts  recognise  every  kind  of  status  or  personal  con- 
dition held  imder  the  law  of  a  comitry  where  a  person  is  domi- 
ciled, in  so  far  as  such  status  affects  acts  done  and  rights  exercised 
wholly  in  that  country.  Hence  it  has  been  laid  down,  with  sub- 
stantial accuracy,  that  ^^  the  status  of  persons  with  respect  to  acts 
done  and  rights  acquired  in  the  place  of  their  domicile  and 
contracts  made  concerning  property  sititated  therein^  will  be 
governed  by  the  law  of  that  domicil;  and  that  England  .  .  . 
^^will  hold  as  valid  or  invalid  stich  acts,  rights,  and  contracts, 
^'  according  as  they  are  holden  valid  or  invalid  by  the  law  of 
"  the  domicil."  » 

This  clearly  is  so  as  regards  any  person  domiciled  in  England. 
The  transactions  of  such  a  person  in  England  are,  in  so  far  as 
they  may  be  affected  by  status,  governed  by  English  law.  If  A^ 
for  example,  is  a  Frenchman  domiciled  in  England,  his  capacity 
to  contract  in  England  depends  on  English  law,  without  reference 
to  the  law  of  France.^ 

»  FoUiott  V.  Ogden,  1789, 1  H.  Bl.  123, 135.  See  sho,  Wolff  y,  Oxholm,  1817, 
6  M.  &  S.  92,  99.  Compare  Lynch  v.  Promsional  Oovemment  of  Paraguay, 
1871,  L.  R.  2  P.  &  D.  268,  and  Huntington  v.  AUrOl,  [1893]  A.  C.  150;  and 
see  Ru]e  40,  p.  220,  ante. 

•  Compare  Phillimore,  s.  381 ;  Wharton,  s.  125.  FoUioU  v.  Ogden,  1789,  1 
H.  Bl.  123,  throws  some  donbt  on  the  principle  of  this  Rale  if  carried  out 
to  its  fall  extent.  See,  however,  Ogden  v.  FoUiott,  1790  (in  error),  3  T.  R. 
726,  by  which  it  seems  that  the  real  g^and  of  decision  was  that  the  con- 
fiscation by  the  State  of  New  York,  being  made  daring  the  Rebellion,  was  held 
bj  oar  Courts  inoperative,  even  as  regards  property  in  New  York.  See  judg- 
ment of  Kenyan,  C.  J.,  3  T.  R.  731 ;  Newton  v.  Manning,  1849, 1  Mae.  &  6. 
362,364. 

•  PhUUmore,  s.  381. 

^  In  many  of  the  cases  falling  under  this  Rule  the  lex  actus  (or  law  of  the 
country  where  a  transaction  takes  place)  and  the  lex  domicilii  are  the  same. 
It  is  therefore  difficult  to  say  for  certain  whether  the  character  of  the  trans- 
action is  determined  by  our  Courts  with  a  view  to  the  lex  actus  or  the  lex 
dondcUvL  Still  the  law  of  domicil  would  appear  to  be  the  guiding  consid- 
eratioii. 
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The  same  principle  applies  to  persons  domiciled  in  a  foreign 
country.  If  an  English  Court  undertakes  to  determine  the  effect 
of  acts  done  and  rights  exercised  in  a  foreign  country  where  a 
person  is  domiciled,  the  Court  will  recognise  the  effect  of  his 
status  under  the  law  of  his  domicil,  without  any  reference  to  what 
would  have  been  the  status  of  such  a  person  in  England,  or  to 
what  might  or  might  not  be  the  effect  of  his  foreign  status  on 
transactions  taking  place  in  any  other  country  than  that  of  his 
domicil. 

Minority,  for  example,  lasts  in  Prussia  till  the  age  of  24.  U, 
therefore,  A^  who  is  of  the  age  of  22  and  is  domiciled  in  Prussia, 
makes  a  gift,  or  sells  goods,  or  enters  into  a  contract  at  Berlin, 
the  effect  of  the  transaction  will  be  judged  of  by  our  Courts  with 
reference  to  whatever  be  the  privileges  or  incapacities  of  a  minor 
under  Prussian  law.  So,  again,  though  civil  death  is  not  now 
known  to  our  law,^  its  effects  on  the  rights  of  a  person  affected 
by  it  in  the  country  where  hejs  domiciled  will  be  noticed  by  our 
Courts.  If,  for  example,  under  the  law  of  Spain,  the  property  of 
a  person  who  becomes  a  monk  should  devolve,  say,  on  his  heir, 
English  law  would  recognise  the  fact  of  the  property  in  Spain  of  a 
person  there  domiciled  having,  thi-ough  his  taking  monastic  vows, 
devolved  upon  his  heir.  In  other  words,  our  Courts  would  (it  is 
conceived),  to  this  extent  at  any  rate,  recognise  the  effect  of  the 
monastic  status.^ 

Rule  124.^ — In  cases  which  do  not  fall  within  Rule 
122,  the  existence  of  a  status  existing  under  the  law  of  a 
person's  domicil  is  recognised  by  the  Court,  but  such  recog- 
nition does  not  necessarily  involve  the  giving  effect  to  the 
results  of  such  status. 

1  See  1  Blackst,  C&mm.,  pp.  132, 133. 

2  Compare  Santos  v.  lUidge,  1860,  29  L.  J.  C.  P.  348  ;  8  C.  B.  N.  s.  (Ex.  Ch.) 
861. .  The  case  is  noticeable  as  showing  the  extent  to  which  Engli^  Courts 
will,  in  regard  to  transactions  in  a  foreign  country,  recognise  the  existence  of 
conditions,  such  as  slavery,  unknown  to  English  law. 

^  In  support  of  this  Rule,  see  the  authorities  g^yen  in  support  of  the  Rules 
as  to  particular  kinds  of  status.  '<  It  is  a  settled  rule  of  English  law  that  ciyil 
status,  with  its  attendant  rights  and  disabilities,  depends,  not  upon  nationality, 
but  upon  domicil  alone."  Judgment  of  P.  C,  Abd-^Messih  y.  Farm,  1888, 
13  App.  Cas.  431,  437. 
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Comment 


I%ree  views  as  to  stattis.  —  Three  opinions,  at  least,  may  be 
held  as  .to  the  relation  between  a  person's  status,  or  personal 
capacity,  and  the  law  of  his  domicil. 

First  view,  A  person's  status  depends  (subject  to  certain 
exceptions  coinciding  in  the  main  with  cases  falling  under  Bule 
122)  whoUy  on  the  law  of  his  domicil. 

This  b  the  view  maintained  by  many  foreign  jurists,  and  not- 
ably  by  Savigny.^ 

According  to  this  opinion,  a  person  who  is  legitimate,  or  a  minor, 
by  the  law  of  his  domicil,  is  to  be  considered  as  legitimate  or  a 
minor  all  the  world  over.  Thus,  if  A^  a  person  domiciled  in  Scot- 
land, is  legitimate  by  the  law  of  Scotland,  he  ought,  though  bom 
out  of  lawful  wedlock,^  to  be  considered  legitimate  in  England. 
So  a  person  domiciled  in  Prussia  who  is  of  the  age  of  22  should 
be  considered  a  minor  in  England*  till  24,  and  on  similar  grounds 
a  domiciled  Englishman  of  22  ought  to  be  considered  of  full  age 
in  Prussia. 

From  this  yiew  the  consequence  logically  follows  that  not  only 
the  fact  of  a  person  having  a  particular  status,  e.  ^.,  of  legitimacy, 
but  also  all  the  legal  effects  of  such  status,  ought  to  be  everywhere 
determined  by  the  law  of  his  domicil.  If,  for  example,  A  is  legiti- 
mate under  the  law  of  his  Scotch  domicil  on  account  of  his 
I^rents  having  married  after  his  birth,  he  not  only  ought  to  be  con- 
sidered  legitimate  in  England,  but  ought  also  (though  he  would 
be  illegitimate  according  to  English  local  law)  to  possess  in  Eng- 
land all  the  privileges  of  legitimacy,  both  as  to  the  inheritance  of 
real  estate  and  otherwise. 

A  person's  civil  status,  in  short,  ought,  on  this  view,  to  be  "  gov- 
erned universally  by  one  single  principle,  namely,  that  of  domi- 
cil, which  is  the  criterion  established  by  law  for  the  purpose  of 
determining  civU  status."  ^ 
This  principle  has  never  been  fully  accepted  by  our  Courts, 
though  of  recent  years  they  have  shown  a  marked  inclination  to 
adopt  it.^ 

^  Savigntf,  s.  362,  Outhrie's  transL,  2nd  ed.,  p.  148.  [See  American  Notes 
under  chap,  ii.] 

'  Compare  Rule  134,  p.  497,  post. 

•  Udny  ▼.  Udny,  1869,  L.  R.  1  So.  App.  441,  457,  per  Lord  Westbury; 
Sottomayar  v.  De  Barros^  1877,  3  P.  D.  (C.  A.)  1. 

^  The  verbal  admission  of  the  correctness  of  this  principle  has  been  combined 
with  the  practical  refusal  to  adopt  it  by  means  of  considering  features  in  a 
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Second  mew.  No  status  conferred  only  by  the  law  of  a  person's 
domicil  is  to  be  recognised  as  regards  transactions  taking  place 
in  another  country. 

This  view  is,  in  its  most  extreme  form,  the  exact  opposite  of  the 
first  theory.  If  it  were  completely  carried  out,  it  would  make 
status  a  matter  purely  of  local  law.  No  civilised  state  has  ever 
fully  adopted  it,  and  English  Courts  have  certainly  never  gone 
the  length  of  applying  it,  at  any  rate  in  its  full  extent,  to  the 
status  of  persons  domiciled  in  England;  and  a  comparison  of 
more  or  less  recent  cases  ^  exhibits  a  distinct  and  increasing  tend- 
ency on  the  part  of  English  Courts  to  approximate  in  practice  to 
the  theory  that  a  person's  status  is  governed  by  his  lex  domicUiL 
Eminent  writers  have,  however,  held  that  the  view  now  under 
consideration  was  at  one  time  adopted  by  English  law  with  regard 
to  the  status  of  persons  domiciled  in  a  foreign  coimtry.^ 

Third  mew.  The  existence,  at  any  rate,  of  a  status  imposed 
by  the  law  of  a  person's  domicU  ought  in  general  to  be  recognised 

leg^l  traDsaotion,  which  in  fact  involve  questions  of  status,  as  belonging  to  the 
form  of  the  transaction,  and  therefore  as  depending  on  the  lex  loci  corUractuSf 
or,  in  more  general  terms,  on  the  lex  actus,  or  law  of  the  country  where  the 
transaction  takes  place.  Thus,  the  necessity  for  the  consent  of  parents  to  the 
marriage  of  a  minor  has  been  treated  as  belonging  to  the  formalities  of 
the  marriage  (Sottomayar  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1). 

Those  countries  which,  like  Italy,  wholly  disconnect  status  and  domicil  by 
making  personal  condition  depend,  not  upon  domicil,  but  upon  nationality  or 
allegiance  (jCodice  Civile  del  Regno  d*  Italia^  Art.  6),  adopt  a  view  which  at 
bottom  is  not  very  dissimilar  from  the  first  view,  which  we  may  call  that  of 
Savigny,  since,  though  differing  from  him  as  to  the  test  by  which  to  determine 
what  is  the  country  to  which  an  individual  belongs,  they  agree  with  him  in 
holding  that  a  person's  status  under  the  law  of  the  country  to  which  he  belongs 
ought  to  be  his  status  in  every  other  country. 

^  In  re  Ooodman*8  Trusts,  1881,  17  Ch.  D.  (C.  A.)  266  ;  Goodman  v.  Good- 
man, 1862,  3  Giff.  643  ;  Boyes  v.  BedaU,  1863,  1  H.  &  M.  7d8 ;  33  L.  J.  Ch. 
283 ;  Sottomayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1 ;  Simonin  v.  MaUac^ 
1860,  2  Sw.  &  Tr.  67  ;  29  L.  J.  P.  &  M.  97. 

Contrast  with  the  present  state  of  things  the  statement  of  Westlake  in  the 
first  edition  of  his  work  on  Private  International  Law:  <' While  the  Igwglitfb 
"  law  remains  as  it  is,  it  must,  on  principle,  be  taken  as  excluding,  in  the  case 
<'  of  transactions  having  their  seat  here,  not  only  a  foreign  age  of  majority,  but 
"also all  foreign  determination  of  status  or  capacity,  whether  made  by  law  or 
'*  by  judicial  act,  since  no  difference  can  be  established  between  the  cases,  nor 
"  does  any  exist  on  the  continent."  Westlake,  1st  ed.,  s.  402,  p.  384.  This 
language,  which  does  not  re-appear  in  the  later  editions  of  Mr.  Westlake's 
work,  accurately  represented  English  law  as  it  existed  in  1858,  but  does  not 
represent  English  law  as  it  exists  at  the  present  day;  it  has  been  greatly  modi- 
fied by  the  judicial  decisions  of  the  last  thirty-six  or  thirty-seven  yeaxs. 

'  See  Westlake,  Ist  ed.,  s.  402,  and  oompare  Story,  s.  98. 
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in  other  countries,  though  the  Courts  of  such  countries  may  exer- 
cise their  discretion  in  gi^g  operation  to  the  results  or  effects 
of  such  status. 

This  is  the  principle  (if  so  it  can  be  called)  which  is  meant  to 
be  stated  in  fiule  124/  and  which,  it  is  conceived,  most  nearly 
corresponds  with  the  actual  practice  of  our  Courts.  It  constitutes 
a  kind  of  practical  compromise  between  the  first  and  the  second 
yiews,^  and  enables  the  Courts  to  recognise  the  existence  of  a 
status  acquired  under  the  law  of  a  person's  domicil,  while  avoid- 
ing the  practical  difficulties  which  arise  fi*om  subjecting  legal 
transactions  to  rules  of  law  which  may  be  unknown  in  the  country 
where  the  transaction  takes  place. 

The  operation  of  Rule  124  may  be  thus  illustrated :  — 

The  son  of  a  father  domiciled  in  France  is  legitimate,  according 
to  the  law  of  France,  in  consequence  of  the  marriage  of  his  parents 
after  his  birth.  His  legitimacy  is  certainly  for  some  purposes 
recognised  by  English  Courts.^  On  the  other  hand,  he  is  not 
allowed  by  English  tribunals  the  whole  of  the  advantages  which, 
had  he  been  bom  after  his  parents'  marriage,  would  have  accrued 
to  him  under  English  law  as  his  father's  heir,  for  he  is  not  allowed 
to  succeed  to  English  real  estate.^ 

So,  again,  a  person's  appointment  as  guardian  of  a  minor 
under  the  minor's  lex  domicilii  is  certainly  recognised  as  a  fact  by 

^  See  p.  478,  ante, 

*  This  principle  oomes  very  near  to  the  opinion  of  some  juriBts  that  a  dis- 
tinction ought  to  be  made  between  the  ezistenoe  of  a  statas  —  for  example, 
minority  —  and  the  legal  results  or  effects  of  it,  and  that,  while  the  existence  of 
the  status  ought  to  be  determined  wholly  by  the  law  of  the  person's  domicil, 
the  extent  to  which  effect  should  be  given  in  other  countries  to  the  results  of 
such  status,  e.  ^.,  to  the  minor's  incapacity  to  contract,  depends  upon  other  laws, 
as,  for  example,  the  lex  loci  contractus,  or  the  law  of  the  place  where  the  con- 
tract is  made.  As  a  speonlatiye  view,  this  opinion  is  obviously  open  to  criti- 
cism, but  its  inconsistency  represents  in  a  theoretical  form  the  difSculty  which 
the  law  Courte  of  any  country  are  certain  to  feel  in  practice  of  either,  on  the 
one  hand,  referring  questions  of  status  wholly  to  the  lex  domcUiiy  or,  on  the 
other  hand,  entirely  refusing  recognition  to  personal  conditions  imposed  by 
the  law  of  a  person's  domicil. 

The  great  practical  inoonvenienoe  of  holding  that  a  man  of  24  who  enters 
into  a  contract  in  England  is  not  bound  by  it  here,  because  by  the  law  of  his 
f Qreign  domicil  he  is  a  minor,  may  be  taken  as  one  illustration  of  the  difSculty 
of  carrying  out  to  the  full  the  principle  that  status  depends  upon  the  law  of 
domicil. 

See,  as  to  the  difference  between  the  recognition  and  the  enforcement  of  a 
right,  Intro.,  p.  90,  ante, 

•  Skottowe  ▼.  Young,  1871,  L.  B.  11  Eq.  474. 
«  Rulel34,p.  497,;)0ff. 
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English  judges,^  but  it  cannot  be  said  that  the  powers  of  a  foreign 
guardian  are,  as  such,  recognised  in  England.^ 

When  the  bearing  of  our  Rule  is  understood,  two  points  with 
regard  to  it  become  apparent. 

The  Rule,  in  the  first  place,  though  it  is  all  which  can  be  ex- 
tracted by  way  of  principle  from  decided  cases,  is  seen  to  be  so 
vague  as  to  be  of  comparatively  little  use  for  practical  purposes. 
The  fact  that  the  existence  of  a  particular  status  under  a  person's 
lex  domicilii  is  generally  recognised  does  not  answer  the  impor- 
tant question  how  far  the  capacities  or  incapacities  of  an  individ- 
ual under  the  law,  for  example,  of  his  French  domicile  will  be 
allowed  by  English  Courts  to  affect  transactions  in  England. 
The  answer  to  this  inquiry  (as  far  as  in  the  dearth  of  authorities 
it  can  be  given  at  all)  must  be  sought  for  in  the  rules  deducible 
from  English  decisions  with  regard  to  the  recognition  to  be  given 
to  particular  kinds  of  personal  condition  or  status.^ 

The  Rule,  in  the  second  place,  applies  to  two  different  classes 
of  cases,  that  is  to  say,  to  cases  in  which  English  Courts  have  to 
consider  the  effect  to  be  given  to  an  English  status  as  regards 
transactions  taking  place  out  of  England,  and  to  cases  in  which 
English  Courts  have  to  consider  the  effect  to  be  given  to  a  foreign 
status  as  regards  transactions  taking  place  in  England. 

When,  however,  the  decisions  as  to  particular  kinds  of  status 
are  examined,  it  will  be  found  that  they  throw,  comparatively 
speaking,  little  light  on  the  answer  to  the  question  what  are  the 
limits  within  which  our  Courts  wiU  recognise  the  effect  of  an 
English  status  on  transactions  taking  place  abroad.  We  may 
probably,  indeed,  conclude  that  their  inclination  will  be  to  give 
effect  to  an  English  status  as  regards  transactions  in  a  foreign 
country ;  thus,  a  married  man  domiciled  in  England  is,  under  the 
English  law,  guilty  of  bigamy  if  he  marries  in  a  foreign  country 
where  he  is  not  domiciled,  even  after  he  has  obtained  a  divorce 
from  the  Courts  of  that  country.^  A  person  domiciled  in  England 
is  incapable  of  marrying  his  deceased  wife's  sister,  and  cannot  rid 
himself  of  his  incapacity  by  marrying  in  a  country  where  such 
marriage  is  lawful ;  ^  and  a  person  who,  being  domiciled  at  birth 

1  See  NufferU  ▼.  Vetzara^  1886»  L.  B.  2  £q.  704  ;  i>i  Samni  ▼.  Loutada^  1870, 
18  W.  R.  425. 
'  Stuart  ▼.  Bute,  1861,  9  H.  L.  C.  440.  See  Rules  130^132,  pp.  49^-496,  posL 

*  Rule  122,  p.  474,  ante,  must  always  be  borne  in  mind.  It  denies  any  efiPect 
as  regards  transactions  in  England  to  whole  classes  of  personal  conditions^ 
e.  g.,  slavery. 

*  Lonep'a  Case,  1812,  2  CI.  &  F.  667  (n). 

«  Brook  ▼.  Brook,  1861,  9  H.  L.  C.  1^  and  ehiip.  xxtL,  Rnles  169^  170,  pp. 
626,  642,  potL 
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in  England,  is  bom  out  of  lawful  wedlock  is  incapable  of  legiti- 
mation under  the  law  of  a  foreign  country.^  On  the  other  hand, 
the  tendency  of  our  Courts  is  to  hold  that,  as  regards  at  any  rate 
capacity  to  contract,  the  effect  of  an  English  status  is,  even  in 
the  case  of  a  domiciled  Englishman,  overridden  by  the  law  of  the 
country  where  the  contract  is  made.^ 

The  decisions  throw  more  light  on  the  answer  to  the  inquiry, 
what  are  the  limits  within  which  our  Courts  will  recognise  the 
effect  of  a  foreign  status  on  transactions  taking  place  in  England, 
and  make  it  possible  to  lay  down  in  several  cases  Rules,  with 
regard  to  the  effect  of  a  foreign  status,^  which  may  be  considered 
to  be  applications  of  Bule  124. 

1  Re  Wrighes  Trusts,  1856,  26  L.  J.  (Ch.)  621 ;  2  K.  &  J.  5dB. 
>  See  Exception  1,  p.  546,  to  Rule  14!d,  jwstj  2  Fraseff  Treatise  an  Husband 
and  Wife,  2nd  ed.,  pp.  1317, 1318. 
'  See  chaps,  ziz.,  xx.,  posit. 
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CHAPTER  XIX. 

STATUS  OF  CORPORATIONS.^ 

Rule  125.^  —  The  existence  of  a  foreign  corporation 
duly  created  under  the  law  of  a  foreign  country  is  recog- 
nised by  the  Court. 

Comment 

The  principle  is  now  well  established  that  a  corporation  duly 
created  in  one  country  is  recognised  as  a  corporation  by  other 
countries.  Thus  it  is  a  matter  of  daily  experience  that  foreign 
corporations  sue  and  are  sued  in  their  corporate  capacity  before 
English  tribunals. 

Rule  126.*  —  The  capacity  of  a  corporation  to  enter 
into  any  legal  transaction  is  governed  both  by  the  con- 
stitution of  the  corporation  and  by  the  law  of  tiie  country 
where  the  transaction  occurs. 

Comment 

The  power  or  capacity  of  a  corporation  is  limited  in  a  twofold 
manner. 

First  Its  capacity  is  limited  by  its  constitution.  A  corporar 
tion,  for  example,  ^vrhich  is  prohibited  by  its  constitution  from 
the  purchase  of  land,  has  no  power  to  effect  a  valid  purchase  of 
land  in  any  country;  for  the  corporation  exists  as  such  only  by 
virtue  of  its  constitution,  and  any  acts  done  in  contravention  of 
its  constitution  by  its  directors  or  others  are  ultra  vireSj  and  in 
strictness  not  the  acts  of  the  corporation. 

Secondly,  Its  capacity  is  limited  by  the  law  of  the  country 
where  a  given  transaction  takes  place.  It  cannot  do  any  act  for- 
bidden by  the  law  of  such  coimtry. 

^  As  to  Foreign  Corporations,  see  Lmdleyf  Company  Law,  5th  ed.,  Appen- 
dix No.  1 ;  Foreign  Companies,  pp.  909-914 ;  Wesdake^  3rd  ed.,  chap.  xvL  ; 
Foots,  2nd  ed.,  pp.  100, 121  ;  Wharton,  ss.  105, 105  (f. 

'  See  Intro.,  Greneral  Principle  No.  I.,  p.  22,  ante, 

*  Lindiey,  Company  Law,  5th  ed.,  p.  913. 
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Thus  a  foreign  corporation  authorised  by  its  constitution  to 
acquire  and  hold  land  cannot  hold  land  in  England  in  contraven- 
tion of  the  Mortmain  Acts. 

Similarly  an  English  corporation  empowered  by  its  terms  of 
association  to  purchase  land,  work  mines,  etc.,  in  a  foreign  country, 
cannot  obtain  land  in  a  colony  or  other  foreign  country  if  the 
holding  of  land  by  a  corporation  is  prohibited  by  the  laws  of  such 
foreign  country. 

Practically  the  most  important  question  which  arises  "with 
"  reference  to  foreign  companies  relates  to  the  personal  liabilities 
"  of  their  members.  If  a  company  is  incorporated  by  a  foreign 
^'government,  so  that  by  the  constitution  of  the  company  tjie 
*'  members  are  rendered  wholly  irresponsible,  or  only  to  a  limited 
'^  extent  responsible,  for  the  debts  and  engagements  of  the  com- 
'^  pany,  the  liability  of  the  members,  as  such,  will  be  the  same  in 
''  [England]  as  in  the  coimtry  which  created  the  corporation.^ 
"  But,  with  respect  to  unincorporated  companies,  the  measure  of 
'*  liability  in  respect  of  any  given  transaction  seems,  upon  princi- 
'^  pie,  to  depend  upon  the  law  of  the  place  where  the  transactions 
"  in  question  occurred  (lex  loci  contractus).  The  law  of  agency,' 
'*  as  administered  in  that  place,  would,  it  is  conceived,  have  to  be 
''  applied ;  and  the  law  of  the  place  where  the  company  might  be 
*'*'  considered  as  domiciled  would  only  be  material  for  the  purpose 
'^  of  determining  the  authority  given  by  the  members  to  the  agents 
''by  whom  the  transactions  in  question  were  conducted." ^ 

^  General  Steam  Namgation  Co,  y.  GviUou,  1843, 11  M.  &  W.  877. 
'  LincUeyy  Company  Law,  6th  ed.,  pp.  913,  914.    See  Maunder  ▼.  Lloyd, 
1862,  2  J.  &  H.  718  ;  Story ,  s.  320  a;  and  Rule  168,  p.  61S,  post. 
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CHAFTER  XIX. 

STATUS  OF  CORPORATIONS. 

Bt  **  the  law  of  comity  among  nations,  a  corporation  created  by  one  sover- 
**  eignty  is  permitted  to  make  contracts  in  another,"  and  to  sue  and  be  saed  in 
its  Courts  ;  and  this  rule  prevails  in  the  United  States,  and  between  the  States 
thereof.  Bttnk  of  Augusta  y.  Earle^  13  Pet.  519  ;  Canada  Southern  R.  Co,  y. 
Gebhard,  109  U.  S.  529  ;  Sodete  Fonciere  v.  MiUiken,  135  U.  S.  304  ;  10  Sup. 
Ct.  823 ;  Lancaster  y.  A.  L  Co,  140  N.  Y.  576 ;  35  N.  E.  964 ;  Wilson  y. 
Martin-  Wilson  Fire  Alarm  Co,  149  Mass.  24 ;  20  N.  £.  318  ;  Watson  y.  Rich^ 
mondifD,R.  Co.  91  Ga.  222  ;  18  S.  E.  306  ;  A.,  T,  fr  S,  F,  R.  Co,  y.  Fletcher, 
35  Kan.  236  ;  Taylor  v.  Trust  Co,  71  Miss.  694 ;  15  So.  121 ;  The  Missouri 
Lead  M,  Sf  S,  Co,  y.  Reinhard,  114  Mo.  218 ;  Cone  Company  y.  Poole,  41  S.  C. 
70 ;  19  S.  E.  203  ;  LytU  v.  Custead,  4  Tex.  Ciy.  App.  490 ;  23  S.  W.  451  ; 
Humphreys  v.  Newport  News  Sf  M,  V.  Co.  33  W.  Va.  135  ;  10  S.  E.  39. 
Citizens  of  one  State  may  organise  a  corporation  under  the  laws  of  another 
State  for  the  purpose  of  doing  business  in  the  former.  Lancaster  v.  A.I.  Co, 
140  N.  Y.  576  ;  35  N.  E.  964  ;  Oakdale  Mfg.  Co.  y.  Garst  (R.  I.),  28  Atl.  973 ; 
Bank  y.  Hall,  35  Ohio  St.  158  ;  Danforth  y.  Penny,  3  Met.  (Mass.)  564. 
Contra,  HiU  y.  Beach,  12  N.  J.  Eq.  31  (1858).  See  26  Am.  Law  Rey.  342. 
But  the  rule  of  comity  does  not  extend  to  a  foreign  corporation  which  is  by 
its  charter  forbidden  to  do  business  in  the  State  of  its  origin.  Land  Grant 
Railway  v.  Courts  of  Coffey  County,  6  Kan.  245.  See,  generally,  40  Cent.  Law 
J.  383  ;  47  Am.  &  Eng.  Corp.  Cas.  519  ;  10  Am.  R.  &  Corp.  B.  621. 

As  to  what  constitutes  **  doing  business,"  see  Cooper  Mfg.  Co.  y.  Ferguson, 
113  U.  S.  727  ;  Reeves  y.  Harper,  43  La.  An.  516  ;  Scruggs  v.  Scottish  Mort- 
gage Co.  54  Ark.  566  ;  Beriha  Zinc  ^  Mineral  Co,  v.  CluU^  7  Misc.  Rep.  123  ; 
27  N.  T.  Supp.  342 ;  Mttrfree  on  Foreign  Corporations,  ss.  65-73.  One  who 
deals  with  a  foreign  corporation  is  estopped  to  deny  its  right  to  do  business. 
Lancaster  y.  A.  I.  Co.  140  N.  Y.  576  ;  35  N.  E.  964  ;  Galveston  Land  fr  ^mp. 
Co.  y.  Perkins  (Tex.  Ciy.  App.),  26  S.  W.  256 ;  Fire  Engine  Co.  v.  Town  of 
Mt.  Vernon,  9  Wash.  St  142. 

The  capacity  of  a  foreign  corporation  is  determined  by  its  charter.  Bank  of 
Augusta  y.  EarU,  13  Pet  588 ;  Relf\.  Rundle,  103  U.  S.  226  ;  St.  Louis  Rail- 
road y.  Terre  Haute  Railroad,  145  U.  S.  393 ;  12  Sup.  Ct  953 ;  Lancaster  y. 
A.  L  Co.  140  N.  Y.  576  ;  RUey  y.  Diggs,  2  Demarest  (N.  Y.),  184 ;  Rue  v. 
Railway  Co,  74  Tex.  475  ;  8  S.  W.  533.  But  the  yalidity  of  its  acts  is  deter- 
minable by  the  lex  loci  where  the  latter  properly  goyerns.  Runyan  y.  Coster's 
Lessee,  14  Pet.  122  ;  Bard  y.  Poole,  12  N.  Y.  495  ;  Rothrock  y.  Dwelling4iouse 
Ins.  Co,  161  Mass.  423 ;  37  N.  E.  206.  A  statute,  howeyer,  which  in  general 
terms  forbids  corporations  to  do  certain  things,  is  not  necessarily  applicable  to 
foreign  corporations.   Vanderpod  y.  Gorman,  140  N.  Y.  563 ;  35  N.  £.  923.   In 


488  AMERICAN   NOTES. 

the  absenoe  of  aoy  local  prohibition^  a  foreign  corporation  may  acquire  and  con- 
vey land.  Lancaster  v.  A,  L  Co,  140  N.  Y.  576  ;  35  N.  E.  964;  Taylor  v.  Trust 
Co.  71  Miss.  694  ;  15  So.  121  ;  Missouri  L.  M,  ^  S.  Co.  y.  Reinhard,  114  Mo. 
218  ;  21  S.  W.  488.  See  also,  35  Cent.  Law  J.  166;  American  Mortgage  Co.  ▼. 
TenniUe,  87  Ga.  28  ;  Carloto  v.  C.  Auliman  Sf  Co.  (Neb.)  44  N.  W.  873. 

Whilst,  in  the  absence  of  any  prohibition,  it  is  presumed  that  a  foreign  cor- 
poration may  exercise  the  powers  conferred  by  its  charter,  Christian  Union  y. 
Yount^  101  U.  S.  352  ;  yet  it  may  be  altogether  excluded,  or  may  be  admitted 
on  such  terms  and  conditions  as  the  State  may  think  proper  to  impose,  Paul 
▼.  Virginia,  8  Wall.  168,  181 ;  Penibina  Mining  Co.  v.  Pennsylvania,  126  U.  S. 
181 ;  Boston  Investment  Co.  y.  Boston,  158  Mass.  461 ;  Fatocett  ▼.  Iron  Hall,  64 
Conn.  170 ;  29  Atl.  614  ;  Pennsylvania  Co.  for  Ins.  on  Lives  v.  Bauerle,  143  111. 
459 ;  People  v.  Pavey,  151  Dl.  101 ;  37  N.  £.  691 ;  Home  Ins.  Co.  y.  Davis^ 
29  Mich.  23S;  W.  U.  Tel.  Co.  y.  Mayer,  28  Ohio  St.  521 ;  State  y.  Ackerman 
(Ohio  Sup.),  37  N.  £.  828  ;  provided  that  the  limitation  imposed  on  the  right 
to  contract  does  not  invade  the  exclusive  power  of  Congress  to  regulate  com- 
merce among  the  several  States,  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727, 
734 ;  Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.  305.  But,  if  admitted, 
the  foreign  corporation  must,  in  the  absence  of  legislation  equivalent  to  making 
it  a  domestic  corporation,  **be  taken,  both  by  the  government  and  those  who 
^  deal  with  it,  as  a  creature  of  the  law  of  its  own  country,  and  subject  to  all 
"  the  legislative  control  and  direction  that  may  be  properly  exercised  over  it 
"  at  the  place  of  its  creation."  Canada  Southern  R.  Co.  v.  Gebhard,  109  U.  S. 
527,  537. 

Whether  the  failure  of  a  foreign  corporation  to  comply  with  the  conditions 
prescribed  for  admission  to  do  business  avoids  contracts  made  by  it  is  a  ques- 
tion as  to  which  the  decisions  are  conflicting.  Where  penalties  are  prescribed 
for  such  failure,  it  is  the  rule  to  treat  them  as  exclusive  ;  and  it  should  not  be 
implied  that  contracts  are  void  if  the  object  of  the  statute  can  be  otherwise 
attained.  Moratoetz  on  Private  Corporations,  ss.  665,  666.  For  decisions  sus- 
taining the  validity  of  contracts,  see  Gamble  v.  Caldwell,  98  Ala.  577  ;  Lumber 
Co.  v.  Improvement  Asso.  55  Ark.  625  ;  18  S.  W.  1055 ;  C.  B.  Rogers  Sf  Co. 
Corp.  V.  Simmons,  165  Mass.  259 ;  29  N.  E.  580 ;  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  S.  727  ;  Marshall  v.  Reading  Fire  Ins.  Co.  78  Hun,  83  ;  29  N.  Y.  Supp. 
334;  Toledo  T.  fr  L.  Co.  y.  Thomas,  23  W.Y a.  6^6  ;  11  S.W.  37 ;  Middlebrook 
v.  Daniel  Bradley  Mfg.  Co.  (Tex.  Civ.  App.)  27  S.  W.  169 ;  Kindel  v.  Beck  j- 
Pauli  Lithographic  Co.  (Colo.)  36  Pac.  538  ;  Fire  Engine  Co.  v.  Town  of  Mt. 
Vernon,  9  Wash.  142  ;  37  Pac.  287  ;  Wright  v.  Lee  (S.  Dak.),  51  N.  W.  706. 
Contra,  Farrior  v.  New  England  Mortgage  Security  Co.  88  Ala.  275 ;  7  So.  200 ; 
Seamans  v.  Zimmerman  (Iowa),  59  N.  W.  290  ;  Reliance  Mut,  Ins.  Co.  v.  Saw- 
yer,  160  Mass.  413 ;  36  N.  E.  59 ;  Lombard  Lumber  Co.  v.  Thomas,  92  Tenn. 
587.    See  Pennsylvania  Co.  for  Ins.  of  Lives  v.  Bauerle,  143  111.  459. 

The  liability  of  foreign  corporations  to  suit  is  limited  in  New  York  by  the 
provision  that  such  corporations  cannot  be  sued  by  a  non-resident  on  a  cause  of 
action  that  arose  out  of  the  State  ;  and  this  provision  is  applicable  to  a  non- 
resident who  has  been  appointed  administrator  under  the  laws  of  New  York. 
Robinson  v.  Oceanic  Steam  Nav.  Co.  112  N.  Y.  315 ;  19  N.  E.  625 ;  Childs  v. 
Harris  Mfg.  Co.  104  N.  Y.  477 ;  Gundlin  v.  Hamburg  Am.  Packet  Co.  31 
Abb.  N.  Cas.  437  ;  28  N.  Y.  Supp.  572  ;  Cdorado  State  Bank  v.  Gallagher,  76 
Hun,  310 ;  27  N.  Y.  Supp.  688  ;  Robeson  v.  Cent.  R.  R.  of  N.  J.  76  Hun,  444  ; 
28  N.  Y.  Supp.  104.    See  Fiddiiy  Mutual  Life  Asso.  v.  Ficldm,  74  Md.  172. 
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See,  generally,  as  to  suits  by  and  against  foreign  corporations,  Thompson^ 
Commentaries  on  the  Law  of  Corporations,  titles  xviii^  ziz. ;  Holland  ▼.  Mo~ 
bile  (r  Ohio  R.  R.  Co.  16  Lea  (Tenn.),  414 ;  Toronto  Gen.  Trust  Co.  v.  C,  B.,  Sr 
Q.  R.  R.  Co.  123  N.  T.  37 ;  Baltimore  fr  Ohio  R.  R.  Co.  v.  Adams  Express 
Co.  22  Fed.  Rep.  404  ;  Rehm  r.  German  Ins.  ^  Sav.  Inst.  (Ind.)  25  N.  £.  173  ; 
Henry  ▼.  Stuart,  14  Phila.  110 ;  Central  R.  R.  Sf  Banking  Co.  v.  Carr,  76  Ala. 
388  ;  52  Am.  Rep.  339 ;  Crouse  y.  Insurance  Co.  56  Conn.  176. 

It  is  essential  to  the  maintenance  of  a  suit  against  a  foreign  corporation  that 
it  should  have  been  duly  served  with  process  within  the  jurisdiction,  or  that 
it  should  have  voluntarily  appeared  in  the  action.  jSi^  Clair  v.  Cox,  106  U. 
S.  350 ;  Fitzgerald  Const.  Co.  v.  Fitzgerald,  137  U.  8.  08 ;  11  Sup.  Ct.  36 ; 
Ambler  v.  Archer,  1  App.  D.  C.  94 ;  Mex.  Cent.  Railway  v.  Pinhney,  149  Mass. 
194 ;  Rothrock  v.  DweUing-house  Ins.  Co.  161  Mass.  423 ;  37  N.  £.  206 ;  Mc- 
Laren V.  Byrnes,  80  Mich.  275 ;  Hester  v.  Rasin  Fertilizer  Co.  33  8.  C.  609 ;  12 
S.  £.  563.  Process  may  be  served  on  the  local  agent  representing  the  corpo- 
ration in  the  jurisdiction  within  which  the  suit  is  brought.  Societe'  Fonciere  v. 
Millikeny  135  U.  S.  304.  See  Marawetz  on  Private  Corporations,  2nd  ed., 
ss.  979-983.  Debts  due  from  foreign  corporations,  or  interests  in  the  stock 
of  such  corporations,  held  by  non-residents,  are  not  attachable  in  New  York. 
Douglass  v.  P.  Ins.  Co.  138  N.  Y.  209  ;  33  N.  E.  938. 

In  regard  to  the  enforcement  of  the  personal  liability  of  a  resident  stock- 
holder of  a  foreign  corporation,  the  following  rules  are  observed :  if  such 
liability  rests  in  contract  merely,  it  will  be  enforced  everywhere  ;  if  it  grows 
out  of  a  statute  of  the  State  to  which  the  corporation  belongs,  its  enforcement, 
though  a  matter  of  comity,  will  generally  be  conceded  if  the  liability  is  in  its 
nature  contractual ;  but  its  enforcement  will  not  be  conceded  if  the  statute  is 
in  its  nature  penal.  As  to  what  constitutes  a  penal  statute,  see  Huntington  v. 
AUriU,  146  U.  S.  657  ;  Flash  v.  Conn,  109  U.  8.  371.  Where  the  statute  creat- 
ing the  liability  also  prescribes  a  remedy  for  its  enforcement,  it  is  frequently 
held  that  such  remedy  is  exclusive,  and  can  be  pursued  only  before  the  tribu- 
nals of  the  State  by  which  the  law  was  enacted.  For  an  able  and  exhaustive 
examination  of  this  subject,  see  3  Thompson's  Commentaries  on  the  Law  of 
Corporations,  ss.  3050-3064.  A  creditor  of  a  corporation,  who  has  obtained 
a  judgment  against  it  in  the  State  of  its  domicil,  cannot,  after  the  corporation 
has  ceased  to  do  business,  maintain  a  biU  in  equity  against  a  shareholder  in 
another  State  for  the  amount  of  his  mipaid  subsciiption  to  the  stock.  Pat" 
terson  v.  Lynde,  112  111.  196. 


CHAPTER  XX. 
FAMILY  RELATIONS. 

(A)  Husband  Ain>  Wife. 

Rule  127.*  —  The  authority  of  a  husband  as  regards 
the  person  of  his  wife  while  in  England  is  not  affected  by 
the  nationality  or  the  domicil  of  the  parties,  but  is  gov- 
erned wholly  by  the  law  of  England.* 

Conmient 

The  question,  what  amount  of  control  a  husband  may  exercise 
over  the  freedom  of  his  wife,  and  what  amount  of  force  (if  any) 
he  may  use  in  controlUng  her,  must  be  answered  with  reference  to 
the  law  of  the  place  where  they  are  residing. 

Our  Courts  certainly  would  not  allow  a  foreigner,  when  in 
England,  whatever  might  be  his  domicil,  to  exercise  over  his  wife 
any  power  which  might  not  be  lawfully  exercised  by  an  English- 
man. It  seems,  also,  that  a  foreigner,  resident  with  his  wife  in 
England,  may,  though  not  domiciled  here,  apply  to  our  Courts 
for  restitution  of  conjugal  rights.^ 

(B)  Parent  and  Child.* 

Rule  128.*^  —  The  authority  of  a  parent  as  regards  the 
person  of  his  child  while  in  England  is  not  affected  by  the 
nationality  or  the  domicil  of  the  parties,  but  is  governed 
wholly  by  the  law  of  England. 

1  See  Wharton,  s.  120;  Polydare  v.  Prince  (Am.),  Ware,  402;  PhiUimare,  s.  486. 
As  to  effect  of  marriage  on  property  of  husband  and  wife,  see  in  reference  to  im- 
movables. Rule  138,  p.  516,  post,  and  to  movable8,Rules  171-173»  pp.  648-655,^N»t 

^  As  to  meaning  of  law  of  England,  see  pp.  75-77,  ante, 

*  See  Connelly  y.  Connelly,  1851,  7  Moore  P.  C.  438. 

*  See  Story,  s.  463a;  Westlake,  3zd  ed.,  p.  48 ;  PhilUmore,  ss.  522-^1 ; 
Wharton,  ss.  253,  254. 

^  See  Johnstone  ▼.  Beattie,  1843,  10  CI.  &  F.  42, 114 ;  Nugent  ▼.  VeberOf 
1866,L.R.2£q.  704. 
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Comment 

By  the  law  of  England,  the  parental  authority  of  a  foreign 
father  over  his  child  is  recognised,  but  ^*  the  authority  so  recog- 
^'  nised  is  only  that  which  exists  by  the  law  of  England.  If,  by 
^*'  the  law  of  the  country  to  which  the  parties  belonged,  the  au- 
thority of  the  father  was  much  more  extensive  and  arbitrary  than 
in  this  country,  i^  it  supposed  that  the  father  would  be  per- 
mitted here' to  transgress  the  power  which  the  law  of  this  coun- 
try allows  ?  If  not,  then  the  law  of  this  country  regulates  the 
authority  of  the  parent  of  a  foreign  child  living  in  England, 
by  the  laws  of  England,  and  not  by  the  laws  of  the  country  to 
"which  the  child  belongs."  ^ 

A  Frenchman,  domiciled  in  France,  is  travelling  in  England 
with  his  son  10  years  old.  He  flogs  the  child  for  some  fault. 
.  Whatever  the  laws  of  France,  the  father's  authority  to  administer 
such  punishment  cannot  be  questioned  in  an  English  Court,  since 
he  has  not  exceeded  the  limits  of  authority  recognised  by  English 
law.  If,  again,  the  French  father,  in  pimishing  his  son,  exceeds 
the  limits  of  what  is  deemed  by  English  law  reasonable  chastise- 
ment when  inflicted  by  an  English  parent,  he  cannot  justify  his 
conduct  here  by  showing  that  the  punishment  is  allowed  by 
French  law. 

Rule  129.^ — The  rights  of  a  parent  domiciled  in  a 
foreign  country  over  the  movables  in  England  belonging 
to  a  minor  are,  possibly,  governed  by  the  law  of  the  parent's 
domicil,  but  are  more  probably  governed,  while  the  minor  is 
in  England,  by  the  law  of  England. 

Comment 

There  is  little  or  no  authority  (except  one  case)  as  to  a  foreign 
father's  rights  in  respect  of  the  movables  of  a  minor.  The  tend- 
ency of  English  law  to  follow  the  maxim,  mobilia  sequuntur 
personam^  rather  favours  the  view  that  the  parent's  rights  may 
depend  on  the  lex  domicilii.  But  the  case  itself  ^  is  not  decisive. 
ff,  an  Englishman  domiciled  in  Holland,  married  W  in  Holland, 
where  W  was  then  domiciled.     Under  the  marriage  settlement 

1  Johnstone  ▼.  BeattU,  1843, 10  CI.  &  F.  42, 114. 

*  Chmbier  ▼.  Gambler^  1835,  7  Sim.  Bep.  263.  As  to  immovableB,  see  Bole 
138,  p.  516,  post. 
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of  TF*,  and  a  subsequent  judicial  compromise  in  Holland,  their 
children  became,  on  TPs  death,  entitled  to  one  fourth  of  certain 
property  of  W*s  in  the  public  funds.  By  the  Code  Napol^n, 
which  is  the  law  of  Holland,  a  surviving  parent  has,  while  chil- 
dren are  und«  the  age  of  18,  the  enjoyment  of  their  property. 
iT'and  Tf^ removed  to,  and  became  domiciled  in  England,  and  had 
children  bom  to  them  there.  TF^died,  and,  the  children  being 
under  18,  the  question  arose  as  to  JST's  rights  in  respect  of  their 
property  in  the  English  funds.  It  was  held  ^at  IT  had  no  right 
to  it. 

The  grounds  of  the  decision  were  thus  explained :  — 
^'  By  the  Code  Napoleon,  which  is  the  law  of  Holland  as  well 
*'  as  of  France,  when  children  are  under  the  age  of  18  their  sur- 
"  viving  parent  has  the  enjoyment  of  their  property  until  they 
''  attain  that  age.  But  that  is  nothing  more  than  a  mere  local 
"  right  J  given  to  the  surviving  parent^  by  the  law  of  a  particular 
"  country^  so  long  as  the  children  remain  subject  to  that  law  ; 
''  and^  as  soon  as  the  children  are  in  a  country  where  that  law 
"  is  not  in  force^  their  rights  must  be  determined  by  the  law  of 
the  country  where  they  happen  to  be.  These  children  were 
never  svhject  to  the  law  of  Holland;  they  were  both  born  iw  this 
"  country^  and  have  resided  there  ever  since.  The  consequence  is, 
^^  that  this  judicial  decree  has  adjudged  certain  property  to  belong 
"  to  two  British-bom  subjects  domiciled  in  this  country,  and,  so 
"  long  as  they  are  domiciled  in  this  country,  their  personal  prop- 
'*  erty  must  be  administered  according  to  the  law  of  this  country. 
"  The  claim  of  their  father  does  not  arise  by  virtue  of  the  contr(zcty 
"  but  solely  by  the  local  law  of  the  country  where  he  was  residing 
^*'  at  the  time  of  his  marriage ;  and  therefore  this  property  must 
''be  considered  just  as  if  it  had  been  an  English  legacy  given 
''  to  the  children ;  and  all  that  the  father  is  entitled  to  is  the 
''  usual  reference  to  the  Master,  to  inquire  what  allowance  ought 
''  to  be  made  to  him  for  the  past  and  future  maintenance  of  his 
«  children."  ^ 

All  the  parties  were  domiciled  in  England,  and  therefore  the 
case  may  have  been  decided  on  the  ground  of  domicil ;  but  the  ex- 
pressions in  the  judgment  seem  to  imply  that  the  rights  of  the 
children  were  to  be  determined  by  the  law,  not  of  the  domioil,  but 
of  the  country  where  they  happened  to  be,  which  in  this  case  was 
England,  although  the  same  country  was,  as  it  chanced,  that  of 
their  domicil. 

^  Qambier  v.  Qambier,  1835,  7  Sim.  263, 270,  per  ShadweU,  Y.  C. 
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(C)    GUABDIAN  AND   WaBD.* 

BuLE  130.^  —  A  guardian  appointed  under  the  law  of  a 
foreign  country  (called  hereinafter  a  foreign  guardian)  has 
no  direct  authority  as  guardian  in  England ;  hut  the  Court 
recognises^  the  existence  of  a  foreign  guardianship,  and 
may,  in  its  discretion,  give  effect  to  a  foreign  guardian's 
authority  over  his  ward. 

Gomment 

A  foreign  guardian  has,  as  such,  no  rights  in  England.  Guar- 
dianship is  considered  by  our  Courts  as  an  institution  existing 
under  the  local  law  of  the  country  where  the  guardian  is  ap- 
pointed, and  as  being,  in  fact,  part  of  the  administrative  law  of 
that  country.  The  rights,  therefore,  of  a  guardian  are  considered 
not  to  extend  beyond  the  limits  of  the  countxy  where  he  receives 
his  appointment.  Hence  a  Scotch  guardian  appointed  in  Scotland 
has  (it  has  been  held^)  no  authority  in  England. 

^^  Foreign  tutors  and  curators  .  .  .  cannot  be  English  guar- 
^  dians  without  being  able  to  derive  their  authority  from  some  one 
*^  of  those  sources  from  which  the  English  law  considers  that  the 
^^ right  of  guardianship  must  proceed;   and  it  has  before  been 
^^  shown  that  the  rights  and  duties  of  a  foreign  tutor  and  curator 
^^  cannot  be  recognised  by  the  Courts  of  this  country  with  ref er- 
^^  ence  to  a  child  residing  in  this  countxy.     The  result  is,  that  such 
foreign  tutor  and  curator  can  have  no  right,  as  such,  in  this  coun- 
try;  and  this  so  necessarily  foUows  from  reason,  and  from  the 
'^  rules  which  regulate  in  this  respect  the  practice  of  the  Court  of 
^^  Chancery,  that  it  could  not  be  expected  that  any  authority  upon 
'  "  the  subject  would  be  found."  * 

The  effect  of  this  language  is,  it  is  true,  modified  by  expressions 
used  in  a  later  case,^  but  it  still  expresses  the  principle  of  English 
law.     Hence,  in  spite  of  the  existence  of  foreign  guardians,  other 

^  Nugent  ▼.  Vetzera,  18S6,  L.  R.  2  Eq.  704  ;  Stuart  ▼.  Bute,  1861,  9  H.  L.  C. 
440 ;  Di  Sttvini  ▼.  Lausada,  1870, 18  W.  R.  425  ;  Johrutone  ▼.  Beattief  1843, 10 
CL  &  F.  42  ;  Story,  as.  499,  499  a;  PhUUmore,  bs.  543-553a. 

*  As  to  difference  between  ''recognition"  and  ''enforcement"  of  rightB, 
see  Intro.,  pp.  30,  31,  ante, 

«  Johnttane  ▼.  Beattiey  1843,  10  CI.  &  F.  42. 

*  Ibid,,  p.  114,  per  Lord  Cattenham. 

*  Stuart  T.  BuU,  1861,  9  H.  L.  C.  440, 470. 
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guardians  have,  on  application,  been  appointed  by  our  Courts ;  ^ 
foreign  guardians  have  been  prevented  from  removing  their  ward 
out  of  England,^  and  foreign  guardians  who  wish  to  exercise  their 
powers  in  England  must  apply  to  the  Courts  to  be  appointed 
English  guardians.^  Whether  or  not  the  Courts  will  give  them 
authority  is  a  matter  of  discretion,  though  the  fact  of  the  appli- 
cants being  foreign  guardians  is  of  great  weight  in  determining 
into  whose  custody  the  ward  shall  be  committed.^ 

For  the  Courts  in  modern  times  certainly  do  recognise  the  ex- 
istence of  the  foreign  guardianship.  Hence  where  two  infants, 
Austrian  subjects,  were  sent  to  England  for  education,  the  Court 
of  Chancery  refused  to  interfere  with  the  discretion  of  the  guar- 
dian, appointed  by  an  Austrian  Court  of  competent  jurisdiction, 
when  he  wished  to  remove  them  from  England  in  order  to  com- 
plete their  education  in  Austria ;  but,  English  guardians  having 
been  already  appointed,  the  Court  refused  to  discharge  the  order 
by  which  they  were  appointed,  and  merely  reserved  to  the  foreign 
guardian  the  exclusive  custody  of  the  children  to  which  he  was 
entitled  by  the  order  of  the  foreign  Court.^  The  principles  which 
guided  the  Court  were  explained  as  follows :  — 

^'I  am  now  asked  in  effect  to  set  aside  the  order  of  the  Austrian 
'^  Court,  and  declare  that  this  gentleman  so  appointed  cannot 
^*  recall  his  wards  who  have  been  sent  to  this  country  for  the  pur^ 
^'  pose  of  their  education.  It  would  be  fraught  with  consequences 
^^  of  very  serious  difficulty,  and  contrary  to  all  principles  of  right 
**  and  justice,  if  this  Court  were  to  hold  that  when  a  parent  or 
*'  guardian  (for  a  guardian  stands  exactly  in  the  same  position  as 
*'  a  parent)  in  a  foreign  country  avails  himself  of  the  opportunity 
*'  for  education  afforded  by  this  countxy,  and  sends  his  children 
"  over  here,  he  must  do  it  at  the  risk  of  never  being  able  to  recall 
^*  them,  because  this  Court  might  be  of  opinion  that  an  English 
^'  course  of  education  is  better  than  that  adopted  in  the  country 
*'  to  which  they  belong.  I  cannot  conceive  anything  more  start- 
"  ling  than  such  a  notion,  which  would  involve,  on  the  other  hand, 
*'  this  result,  that  an  English  ward  could  not  be  sent  to  France 
*'  for  his  holidays  without  the  risk  of  his  being  kept  there  and 
^  educated  in  the  Roman  Catholic  religion,  with  no  power  to  the 

1  Johnstone  v.  BeaUie,  1843,  10  CL  &  F.  42  ;  Nuffent  ▼.  Fefacra,  1866,  L.  R 
2  Eq.  704. 
3  Dawson  ▼.  Jay,  1854,  3  De  G.  M.  &  G.  764. 
s  See  Story,  b.  499  a. 
*  Ibid. 
«  Nugent  ▼.  Vetzera,  1866,  L.  E.  2  Eq.  704. 
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^^  father  or  guardian  to  recall  the  child.  Surely  such  a  state  of 
^^  jurisprudence  would  put  an  end  to  all  interchange  of  friendship 
**  between  civilised  communities.  What  I  have  before  me  is  no- 
^^  thing  more  or  less  than  that  case. 

^^  With  respect  to  the  English  guardians  of  these  children,  I 
^^  hold  that  the  Court  has  power  to  appoint  them,  and  I  continue 
^*  those  that  have  been  appointed.  The  case  may  well  happen  of 
*^  foreign  children  in  this  country  without  any  one  to  look  after 
^^or  care  for  them,  or  who  may  require  the  protection  of  this 
^^  Court  to  save  them  from  being  robbed  and  despoiled  by  those 
^*  who  ought  to  protect  them.  These  children,  on  the  other  hand, 
^^  seem  to  have  met  with  nothing  but  kindness  from  their  relations 
*^  on  all  sides ;  but  it  may  be  desirable  that,  so  long  as  they  remain 
**  in  this  country,  they  should  have  the  protection  of  guardians 
^^  living  within  the  jurisdiction.     Out  of  respect  to  the  authority 

of  the  Austrian   Courts,  by  which  this  gentleman  has  been 

appointed,  I  reserve  to  him,  in  the  order  I  am  about  to  make, 
*'  all  such  power  and  control  as  might  have  been  exercised  over 
^^  these  children  in  their  own  country  if  they  were  there,  and  had 
'^  not  been  sent  to  England  for  a  temporary  purpose.  Taking 
^^  that  view  of  the  case,  I  have  not  asked  to  see  the  children.  I 
^^  could  not  be  influenced  by  anything  I  might  hear  from  them.  I 
'^  assume  that  they  are  most  anxious  to  remain  here,  and  not  to 
"  go  back  to  their  own  country ;  but  I  have  no  right  to  deprive 
^^  the  guardian  appointed  by  the  foreign  Court  over  them  of  the 
^*  control  which  he  has  lawfully  and  properly  acquired,  has  never 
^'  relinquished  and  never  abandoned,  and  under  which  authority 
^  alone  they  have  remained  here  and  been  maintained  and  sup- 
"  ported  here."  ^ 

Where  an  Italian  Court  had  appointed  guardians  for  an  Italian 
infant,  who  came  to  England,  and,  being  made  a  ward  in  Chan- 
ceiy,  was,  with  the  consent  of  the  Italian  guardians,  placed  in 
the  custody  of  English  guardians,  who  did  not  carry  out  the 
directions  of  the  Italian  guardians,  the  Court  of  Chancery,  upon 
the  application  of  the  Italian  Court,  appointed  new  guardians, 
and  declared  its  readiness  to  carry  out  in  all  respects  the  orders 
of  the  Italian  Courts  with  regard  to  the  infant,  so  far  as  might 
be  consistent  with  the  laws  of  England.^ 

The  position,  however,  in  England  of  foreign  guardians  is  a 
subject  on  which  it  is  difficult  to  lay  down  precise  rules,  both 

^  NufferU  ▼.  Vetzera,  1866,  L.  R.  2  Eq.  704,  712,  per  Wood,  V.  C. 

«  Ibid,,  714,  715,  per  Wood,  V.  C. 

>  Di  Samni  ▼.  Lousada,  1870, 18  W.  R.  425. 
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because  in  all  matters  of  gnardianship  the  High  Conrt  acts  mainly 
on  its  discretion  and  with  reference  to  the  particular  circum- 
stances of  each  case,  and  because  the  later  decisions  involve  a 
recognition  of  foreign  guardianship  not  in  reality  consistent  with 
the  doctrine  of  the  earlier  cases  that  the  powers  of  guardians  are 
strictly  local. 

The  authority  of  a  guardian  who  is  not  appointed  by  the  Courts 
of  the  foreign  infant's  domicil  (e.  ^.,  of  a  guardian  appointed  by 
a  French  Court  for  an  Italian  infant)  will,  it  is  conceived,  not 
be  recognised  in  England. 

Rule  131.^  —  A  foreign  guardian  has,  unless  interfered 

with  by  the  Court,  control  over  the  person  of  his  ward 

while  in  England. 

Comment 

An  Italian  guardian  brings  his  ward,  also  an  Italian,  to  Eng- 
land. The  guardian  takes  his  ward  out  of  England.  He  acts 
legally,  and  does  not  expose  himself  to  any  legal  proceedings  for 
removing  his  ward. 

Rule  132.^  —  A  foreign  guardian  cannot  dispose  of 
movables  situate  in  England  belonging  to  his  ward  (?)• 

Gomment 

A  French  guardian  of  a  French  minor  sells  to  Jf  goods  belong- 
ing to  such  minor  which  are  situate  in  Enghtnd.  The  guardian 
cannot  (semble)  give  a  good  title  to  the  goods,  and  by  selling 
them  may  possibly  expose  himself  to  an  action  for  conversion. 

(D)  Legitimacy.® 

Rule  133.  —  A  child  bom  anywhere  in  lawful  wedlock 
is  legitimate. 

1  Nugent  v.  Vetsera^  1866,  L.  R.  2  £q.  704.  A  foreign  gnaxdian  oumoi 
exercise  in  England  any  powers  over  his  ward  which  coald  not  be  exercised  by 
an  English  guardian.  See  language  of  Lord  CoUenhcan  in  JohnsUme  v.  Beat- 
He,  1843, 10  CI.  &  F.  42, 113, 114  ;  contrast  language  of  Wood,  V.  C,  L.  R. 
2  Eq.  714. 

^  Story,  504  a.  See  American  cases  cited,  Story,  s.  604  a,  note  4,  and  obser- 
vations of  Wood,  y.  C,  in  ScoU  ▼.  Bentley,  1855, 1  E.  &  J.  281,  284. 

'  See  Story,  ss.  87  a,  93-93  to,  105-106 ;  Westlake,  3rd  ed.,  pp.  88-92 ; 
PhUlimore,  ss.  532-542  ;  Wharton,  ss.  240-250 ;  Samgny,  €hsthrie*$  traml^  s.  380^ 
pp.  302,  308-317.    See  App.,  Note  11,  Legitimation. 
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Comment 

If  any  dispute  arises  as  to  the  legitimacy  of  a  child  ostensibly 
bom  in  lawful  wedlock,  it  will  be  found  that  the  matter  in  dis- 
pute is  not  the  soundness  of  Rule  133,  but  either  the  validity  of 
the  marriage,^  or  the  fact  of  the  child  being  bom  in  wedlock. 
The  principle  itself,  expressed  in  the  Rule,  is  beyond  dispute. 

Rule  134.  —  The  law  of  the  father's  domicil  at  the  time 
of  the  birth  ^  of  a  child  born  out  of  lawful  wedlock,  and 
the  law  of  the  father's  domicil  at  the  time  of  the  subse- 
quent marriage '  of  the  child's  parents,  determine  whether 
the  child  becomes,  or  may  become,  legitimate  in  consequence 
of  the  subsequent  marriage  of  the  parents  {legitimatio  per 
suhsequens  matrimonium). 

Case  1.  —  If  both  the  law  of  the  father's  domicil  at 
the  time  of  the  birth  of  the  child  and  the 
law  of  the  father's  domicil  at  the  time  of  the 
subsequent  marriage  allow  of  legitimatio  per 
subsequens  matrimoniuniy  the  child  becomes, 
or  may  become,'  legitimate  on  the  marriage 
of  the  parents.^ 
Case  2.  —  If  the  law  of  the  father's  domicil  at  the 
time  of  the  birth  of  the  child  does  not  allow 
of  legitimatio  per  subsequens  matrimonium, 
the  child  does  not  become  legitimate  on  the 
marriage  of  the  parents.' 

1  See  as  to  Validity  of  Marriage,  chap,  xxri.,  Rules  169, 170,  pp.  626,  642, 
po$t. 

>  Udny  ▼.  Udny,  1869,  L.  R.  1  So.  App.  441 ;  Re  Wright's  Trugts,  1856,  2 
K.  &  J.  595  ;  25  L.  J.  Ch.  621. 

'  Voucher  y.  Solicitor  to  Treasury,  1888,  40  Ch.  D.  (C.  A.)  216. 

^  It  is  not  certain  that  he  will  become  legitimate  on  the  marriage  of  his 
parents,  since  the  law  of  the  country  where  the  father  is  then  domiciled  may 
for  the  purpose  of  legitimation  require  something  more  than  the  marriage  ;  it 
may,  for  example,  require  that  the  father  should  go  through  some  additional 
ceremony  or  formality,  or  that  he  should  not,  between  the  child's  birth  and  the 
subsequent  marriage  with  the  child's  mother,  have  been  married  to  any  other 
woman. 

*  Udny  T.  Udny,  1869,  L.  R.  1  Sc.  App.  441;  Re  Wright's  Trusts,  1856,  2  K. 
&  J.  595,  25  L.  J.  Ch.  621 ;  Vaucher  v.  Solicitor  to  Treasury,  In  re  Grove, 
1888,  40  Ch.  D.  (C.  A.)  216. 

•  Re  Wrighfs  Trusts,  1856,  2  K.  &  J.  595 ;  25  L.  J.  Ch.  621 ;  Shedden  y. 
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Case  3.  —  If  the  law  of  the  father's  domicil  at  the 
time  of  the  subsequent  marriage  of  the  child's 
parents  does  not  allow  of  legitimatio  per  suh- 
sequens  matrimonium^  the  child  does    not 
become  legitimate   on   the   marriage  of   the 
parents.^ 
Provided  that  a  person  bom  out  of  lawful  wedlock  can- 
not be  heir  to  English  real  estate,  nor  can  any  one,  except 
his  issue,  inherit  English  real  estate  from  him.^ 

Gomment  and  ninstrations. 

According  to. the  law  of  England,  of  the  Northern  States  of 
America,  and  of  all  comitries  governed  by  the  Englisb  common 
law,  a  child  bom  before  the  marriage  of  his  parents  cannot  be 
legitimated  by  their  subsequent  marriage.  According  to  the  law 
of  Scotland,  of  France,  and  of  most  countries  whicb  have  adopted, 
or  have  been  influenced  by,  the  law  of  Rome,  such  a  child  is  or 
may  be  legitimated  by  the  subsequent  marriage  of  the  parents. 
These  countries,  in  short,  allow  what  is  technically  known  as 
legitimatio  per  svhsequens  matrimonium? 

Patrick,  1854, 1  Maoq.  535  ;  Munro  v.  Saunders,  1832,  6  Bli.  468  ;  Dalhausie 
V.  M*DauaU,  1840,  7  CI.  &  F.  817 ;  Munro  ▼.  Munro,  1840,  7  CI.  &  R,  842. 

1  Vaucher  ▼.  SdicUor  to  Treasury,  1888,  40  Ch.  D.  (C.  A.)  216.  As  to 
meaning  of  "  marriage,"  see  chap,  zzvi..  Rule  169,  p.  626,  post, 

«  BirtwhistU  ▼.  VardUl,  1835,  2  CI.  &  F.  671 ;  In  re  Don's  EstaU,  1857,  4 
Drew.  194 ;  27  L.  J.  Ch.  98. 

The  principle  of  this  proviso  applies  when  the  child  is  the  offspring  of  the 
marriage  hetween  a  man  and  his  deceased  wife's  sister.  Sach  a  marriage, 
when  celebrated  in  a  country  such  as  Denmark,  hj  Danish  subjects  there 
domiciled,  is  probably  valid,  even  in  England  ;  but  the  child  of  such  a  mar- 
riage cannot  inherit  English  real  estate,  since  it  has  been  held  that  in  order 
*'  to  inherit  land  it  is  not  enough  to  be  the  issue  of  married  parents,  but  it 
**  is  also  necessary  to  be  the  issue  of  parents  who  would  have  been  married  if 
**  they  had  gone  through  the  ceremony  of  marriage  in  the  country  where  the 
*'  land  lies."  (^Fenton  v.  Livingstone,  1859,  3  Macq.  497,  and  opinion  of  J.  West- 
lake,  Parliamentary  Paper,  No.  145,  3rd  April,  1876.) 

8  « The  laws  of  most  of  the  states  on  the  continent  of  Europe  admit  this 
''  legitimation  generally,  though  with  distinctions  in  respect  of  certain  ille- 
"  gitimate  children,  or  in  respect  of  the  form  of  the  acknowledgment  by  the 
"  parents.  It  is  also  the  law  in  the  law  of  the  Isle  of  Man,  Guernsey,  and 
*'  Jersey,  in  Lower  Canada,  St.  Lucia,  Trinidad,  Demerara,  Berbice,  at  the 
*'  Cape  of  (rood  Hope,  Ceylon,  Mauritius,  —  as  well  as  in  North  America,  in 
*'  the  States  of  Vermont,  Maryland,  Virginia,  Greorgia,  Alabama,  Mississippi, 
**  Louisiana,  Kentucky,  Missouri,  Indiana,  and  Ohio,  —  also  in  Scotland.  In 
^Ireland,  England,  and  those  of  its  dependencies  in  the  West  Indies  and 
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This  fundamental  difference  of  law  has  given  rise  to  various 
questions  as  to  the  extra-territorial  effect  produced  on  the  legiti- 
macy of  a  child  by  the  marriage  of  his  parents  after  his  birth. 
Whether,  for  example,  a  child  bom  in  Scotland  is  to  be  con- 
sidered legitimate  in  England  on  the  subsequent  marriage  of  his 
parents  in  Scotland  or  England ;  whether  a  child  born  in  England 
of  parents  domiciled  in  Scotland  becomes  legitimate  on  the  mar- 
riage of  its  parents  in  England  or  in  Scotland ;  whether  regard  is 
to  be  had  to  the  place  of  birth  or  to  the  place  of  marriage  ;  and 
other  inquiries  of  the  same  kind,  —  have  (in  consequence  of  the 
difference  between  English  and  Scotch  law)  constantly  come 
before  the  English  Courts,  or  before  the  House  of  Lords  sitting 
as  a  Court  of  appeal  from  Scotland.^ 

After  some  fluctuation  in  the  decisions,  the  principle  stated  in 
Bule  134  has  been  well  established.  The  test  whether  the  subse- 
quent marriage  of  a  child's  parents  can  legitimate  him  is  the  law 
of  the  father's  domicil  at  the  time  of  the  child's  birth,  taken  in 
combination  with  the  law  of  the  father's  domicil  at  the  time  of  the 
subsequent  marriage. 

This  principle  applies  to  three  different  cases :  — 

Case  1.  —  If  the  law  of  the  country,  for  example,  Scotland, 
where  the  father  is  domiciled  (not  necessarily  where  he  is  resi- 
dent) at  the  time  of  a  child's  birth,  and  also  of  the  country,  for 
example,  France,  where  the  father  is  domiciled  at  the  time  of  the 
marriage  with  the  child's  mother,  recognises  legitimatio  per  sub- 
sequena  matrimonium^  the  child,  though  bom  before  the  marriage 
of  his  parents,  may  become  legitimate  on  their  subsequent  mar- 
riage. Thus,  where  the  child's  father  was  domiciled  though  not 
residing  in  Scotland  at  the  time  of  the  child's  birth  in  England, 
it  was  held  that  the  subsequent  marriage  of  his  parents,  whilst  the 
father  retained  his  Scotch  domicil,  made  the  child  legitimate.^ 

Case  2.  —  If  the  law  of  the  country  (for  example,  England  or 

"  North  America  which  have  not  been  named,  as  well  as  in  the  other  States 
"  of  North  America,  legitimation  by  subsequent  marriage  is  not  admitted  at 
**alL"  Schaeffner,  ErUwickdung  des  intemationaleti  Privatrechtf  p.  49,  cited 
Savignyf  Guthrie's  trand.,  2nd  ed.,  p.  306. 

^  Most  of  the  decisions  on  this  subject  are  g^ven  by  the  House  of  Lords  as  a 
Scotch  Court  of  appeal;  but  it  is  conceived  that  the  principles  laid  down,  e.  ^., 
in  Udny  t.  Udnyy  may  be  taken  as  generally  binding,  and  would  be  adhered 
to  by  the  House  of  Lords  when  sitting  as  an  English  Court.  See  especially, 
Vaucher  ▼.  SoUcitar  to  Treasury,  In  re  Grave,  1888,  40  Ch.  D.  (C.  A.)  216, 
which  determines  that  the  subsequent  marriage  of  a  child's  parents  does  not 
legitimate  him,  if  at  the  time  of  the  marriage  the  father  is  domiciled  in  a  country 
the  law  whereof  does  not  allow  of  legitimatio  per  subsequens  matrimonium. 

>  Munro  t.  Munro,  1840,  7  CI.  &  F.  842. 
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New  York)  where  the  father  is  domiciled  at  the  time  of  the  child's 
birth  does  not  allow  of  legitimatio  per  mbsequens  matHmonium^ 
no  subsequent  marriage  will  avail  to  make  the  child  legitimate. 

ThnSy  where  an  Englishman,  domiciled  in  England,  had,  while 
residing  in  France,  a  child  by  a  Frenchwoman,  herself  domiciled 
in  France,  it  was  held  that  the  subsequent  marriage  of  the  parents 
did  not  legitimate  the  child.^  This  was  a  particularly  strong  case, 
because  the  father  had,  after  the  birth  of  the  child  but  before  the 
marriage,  acquired  a  French  domicil. 

Case  3.  —  If,  lastly,  the  law  of  the  country  (for  example,  Eng- 
land) where  the  father  is  domiciled,  at  the  time  of  the  subsequent 
marriage  with  the  child's  mother,  does  not  allow  of  legitimatio 
per  subsequens  matrimonium^  the  marriage  will  not  avail  to  make 
the  child  legitimate. 

Thus,  where  a  Genevese  citizen  was  at  the  time  of  the  birth  of 
his  child  domiciled  at  Geneva,  the  law  whereof  allowed  of  legiti- 
matio per  subsequens  matrimonium^  and,  having  afterwards  ob- 
tained an  English  domicil,  then  married  the  child's  mother,  it  was 
held  that  the  subsequent  marriage  did  not  legitimate  the  child.^ 
^^  In  my  opinion,"  says  Cotton,  L.  J.,  ^'  the  domicil  at  birth  must 
^^  give  a  capacity  to  the  child  of  being  made  legitimate ;  but  then 
*'*'  the  domicil  at  the  time  of  the  marriage,  which  gives  the  status, 
^^  must  be  domicil  in  a  country  which  attributes  to  marriage  that 
"  eflfect."  8 

The  domicil  of  the  mother  is  immaterial. 

Thus,  where  a  child's  mother  was  at  the  time  of  his  birth  a 
domiciled  Frenchwoman,  it  was  distinctly  laid  down  that  ^'no 
'^  importance  can  be  attributed  to  the  fact  of  the  mother  being 

1  Re  Wnght's  Trugts,  1866,  25  L.  J.  (Ch.)  621 ;  2  E.  ft  J.  595. 

«  Voucher  v.  Solicitor  to  Treasury,  In  re  Grove,  1888,  40  Ch.  D.  (C.  A.)  216. 
This  case  is  not,  it  is  tme,  absolately  decisive,  for  some  of  the  judges  took  the 
view  that  the  father  was  domiciled  in  England,  both  at  the  time  of  the  child's 
birth  and  at  the  time  of  his  marriage  with  the  child's  mother.  But  the  very 
decided  expressions  of  opinion  both  by  Cotton,  L.  J.  (pp.  231-233),  and  by  JFVy, 
L.  J.  (p.  241),  are  nearly  equivalent  to  a  decision  on  the  point  in  question. 

^  lUd.,  p.  233,  judgment  of  Cotton,  L.  J.  It  must  be  admitted  that  in  some 
reported  cases,  e,  g..  Re  Wright*»  Trusts,  1856,  2  K.  &  J.  5d5,  614^  judgment 
of  Page  Wood,Y.  C.  ;  Munro  v.  Mtmro,  1840,  7  CL  ft  F.  842  ;  Udbwy  ▼.  i7dny, 
1869,  L.  R.  1  So.  Ap.  441,  expressions  have  been  used  which  seem  to  imply 
that  judges  of  authority  considered  that  the  effect  of  a  marriage  subsequent  to 
a  child's  birth  depends  wholly  on  the  domicil  of  the  father  at  the  time  of  the 
birth,  and  that  the  father's  domicil  at  the  time  of  the  marriage  is  immaterial, 
but  no  reported  case  prior  to  Voucher  v.  SoUcitar  to  Treasury  required  a  deci- 
sion as  to  the  effect  to  be  attributed  to  the  law  of  the  father's  domioil  at  the 
time  of  the  marriage. 
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^*  a  Frenchwoman.  A  domiciled  Englishman  having  a  child  before 
^^  marriage  in  any  part  of  the  world  by  a  woman  of  any  other 
^^  nation,  the  legitimacy  or  illegitimacy  of  that  child  must  be  de- 
*^  termined  by  the  law  of  his  domicil."  ^  So,  on  the  other  hand, 
if  the  father  is  a  domiciled  Scotchman,  the  child's  capacity  for 
being  legitimated  is  not  affected  by  the*  mother  being  a  domiciled 
Englishwoman.^ 

The  place  of  the  child's  birth  is  immaterial. 

It  was,  indeed,  at  one  time  thought  that  the  law  of  the  country 
tohere  the  child  was  horn  (not  of  the  father's  domicil  at  the  time 
of  the  birth)  determined  the  effect  of  the  subsequent  marriage  on 
the  legitimacy  of  the  child.^  It  is,  however,  now  settled  that  the 
place  of  the  birth  is  immaterial.^ 

The  plaice  where  the  marriage  is  celebrated  is  immaterial. 

A  marriage  celebrated  in  England  according  to  the  ritual  of 
the  English  Church  will  legitimatise  the  children  of  a  father  domi- 
ciled in  Scotland,  both  at  the  time  of  their  birth  and  at  the  time 
of  the  subsequent  marriage  in  England  with  their  mother.^ 

The  operation  of  the  principle  contained  in  the  rule,  under  the 
different  circumstances  to  which  it  may  be  applied,  may  be  seen 
from  the  following  illustrations,  in  each  of  which  F  is  the  father, 
M  the  mother,  and  C  the  child.  It  is  assumed  in  each  case  that 
the  marriage  takes  place  after  Cs  birth.  To  understand  these 
examples  the  reader  must  bear  in  mind  that  Scotch  law  allows, 
whilst  English  law  does  not  allow,  legitimatio  per  subsequens 
matrinumium. 

1.  i^  and  Jf  are  domiciled  in  Scotland  at  the  time  of  CTs  birth. 
C  is  bom  in  Scotland.  F  and  Jf  marry  in  Scotland  whilst 
domiciled  there. 

C  is  legitimate. 

2.  i^  is  domiciled  in  Scotland  but  M  is  domiciled  in  England 
at  the  time  of  (Tb  birth.  The  birth  and  the  marriage  take  place 
in  Scotland,  i^  being  domiciled  in  Scotland  and  M  continuing 
domiciled  in  England  at  the  time  of  the  marriage. 

»  Re  Wright*8  Trusts,  1866,  2  K.  &  J.  505,  610,  per  Page  Wood,  V.  C. 

*  Munro  v.  Mtmro,  1840,  7  CI.  &  F.  842.  That  the  domicil  of  the  mother 
should  have  no  effect  is  rather  remarkable.  From  the  fact  that  an  illegitimate 
child  derives  his  domicil  of  origin  from  his  mother  (see  Rule  6,  clause  2, 
p.  101,  ante),  it  might  be  inferred  that  his  capacity  for  legitimation  would 
depend  on  the  law  of  her  domicil. 

*  Compare  Story,  ss.  d3to,  93  s. 

«  Re  Wrighes  Trusts,  1856,  2  K.  &  J.  595,  614,  judgment  of  Page  Wood, 
y.  C.  ;  Munro  ▼.  Munro,  1840,  7  CI.  &  F.  842  ;  Udny  y.  Udny,  1869,  L.  R.  1 
Sc.  App.  441. 

*  Munro  t.  Munro,  1840,  7  CI.  &  F.  842. 
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C  is  legitimate. 

8.  F\^  domiciled  in  Scotland,  but  has  resided  for  a  long  time, 
and  is  residing,  in  England  at  the  time  both  of  Cs  birth  and  of 
the  marriage.  JIf  is  an  Englishwoman  domiciled  in  England. 
The  marriage  takes  place  in  London,  according  to  the  ceremonies 
of  the  Church  of  England. 

C  is  legitimate.^ 

4.  F  and  Jf  are  domiciled  in  England  at  the  time  of  Cs  birth. 
Cs  birth  takes  place  in  Scotland.  F  and  M  marry  in  England 
whilst  domiciled  there. 

<7is  illegitimate. 

5.  F  is  domiciled  in  England,  but  M  is  domiciled  in  Scotland 
at  the  time  of  Cs  birth.  The  birth  and  the  marriage  both  take 
place  in  England,  F  being  domiciled  in  England  and  M  continu- 
ing domiciled  in  Scotland  at  the  time  of  the  marriage. 

G  is  illegitimate. 

6.  F  is  domiciled  in  England,  but  has  resided  for  a  long  time, 
and  is  residing,  in  Scotland  at  the  time  both  of  C^s  birth  and  of 
the  marriage.  M  is  an  Englishwoman  domiciled  in  England. 
The  marriage  takes  place  in  Scotland  according  to  the  forms  of 
the  Church  of  Scotland. 

C  is  illegitimate. 

7.  F  is  domiciled  in  England,  but  is  residing  in  Scotland  at  the 
time  of  Cs  birth.  JIf  is  a  Scotchwoman  domiciled  in  Scotland. 
C  is  bom  in  Scotland.  After  Cs  birth,  but  before  the  marriage 
with  My  F  acquires  a  Scotch  domicil.  F  marries  JIf  according  to 
the  forms  of  the  Church  of  Scotland  whilst  domiciled  in  Scot- 
land. 

C  is  illegitimate.^ 

8.  F  is  domiciled  in  Scotland  at  the  time  of  Cs  birth,  but  has 
long  resided  in  England.  JIf  is  an  Englishwoman  domiciled  in 
England.  C  is  born  in  England.  After  Cs  birth,  but  before  the 
marriage  with  M^  F  acquires  an  English  domicil.  F  marries  M 
whilst  domiciled  in  England. 

C  is  illegitimate.^ 

Proviso.  The  proviso,  that  no  one  bom  out  of  lawful  wedlock 
can  inherit  English  real  estate,  is  a  strict  application  of  the  prin- 

^  Udny  y.  Udny,  1869,  L.  R.  1  So.  App.  441  ;  Munro  v.  Munro,  1840,  7  01. 
&  F.  842  ;  Dalhousie  v.  McDouall,  1840,  7  01.  &  F.  817.  Compue  Shedden 
v.  Patrick,  1854,  1  Macq.  535,  611. 

'  This  is  (sabstituting  Scotland  for  France)  the  state  of  &ot8  decided  upon 
in  Re  Wright's  Trusts,  1856,  25  L.  J.  (Ch.)  621. 

»  Vaucher  v.  Sdicitor  to  Treasury,  1888,  40  Ch,  D.  (C.  A.)  216. 
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ciple  that  rights  to  immovables  are  governed  by  the  lex  ^tttSj  that 
is,  by  the  ordinary  law  of  the  country  where  the  land  is  situate.^ 

The  rule  of  English  law  is  that  real  property  must  go  to  the 
^'  heir,"  and  a  man  must,  in  order  to  be  an  heir,  according  to  Eng- 
lish law,  fulfil  two  conditions  :  First,  he  must  be  the  eldest  living, 
legitimate  son  of  his  father.  This  condition  is  fulfilled  by  a 
Scotchman  who,  bom  of  a  father  domiciled  in  Scotland,  is  legiti- 
mated by  the  subsequent  marriage  of  his  parents.  Secondly,  he 
must  be  bom  in  lawful  wedlock.  This  condition  cannot  be  ful- 
filled by  a  person  who  is  legitimated  after  his  birth.  Such  a 
person,  therefore,  though  legitimate,  cannot  be  an  English  heir, 
and  therefore  cannot  inherit  English  land. 

On  similar  grounds  he  cannot  transmit  the  right  to  land  to  his 
father,^  or  to  collateral  relations,  since,  in  order  to  do  this,  he 
must  in  substance  establish  the  very  connection  between  him  and 
his  father  which  would  make  him,  under  different  circumstances, 
heir  to  his  father. 

That  the  want  of  being  bom  in  lawful  wedlock,  and  not  illegiti- 
macy on  the  claimant's  part,  is  the  true  ground  for  the  decision  in 
Birtwhistle  v.  Vardill?  is  seen  from  the  answer  given  by  the 
judges  to  a  question  submitted  to  them  by  the  House  of  Lords. 
The  inquiry  made  by  their  Lordships  was  in  substance  whether 
C,  who  was  born  before  the  marriage  of  his  parents,  who  were 
domiciled  in  Scotland,  could,  in  virtue  of  their  subsequent  mar- 
riage and  his  legitimation  according  to  Scotch  law,  be  heir  to  real 
property  in  England.     Part  of  the  answer  was  as  follows :  — 

*'  It  appears  to  us  that  the  answer  to  the  question  which  your 
'^  Lordships  have  put  must  be  founded  upon  this  distinction :  ^  while 
^'  we  assume  that  [  (7]  is  the  eldest  legitimate  son  of  his  father,  in 
^'  England  as  well  as  in  Scotland,  we  think  that  we  have  also  to 
^^  consider  whether  that  status,  that  character,  entitles  him  to  the 
*'*'  land  in  dispute  as  the  heir  of  his  father ;  and  we  think  that  this 
^*  question,  inasmuch  as  it  regards  real  property  situated  in  Eng- 
*'  land,  must  be  decided  according  to  those  rules  which  govern  the 
^*'  descent  of  real  property  in  that  country,  without  the  least  regard 
^  to  those  rules  which  govern  the  descent  of  real  property  in  Scot- 
"  land.  We  have,  therefore,  considered  whether,  by  the  law  of 
**  England,  a  man  is  the  heir  to  English  land  merely  because  he  is 
'*  the  eldest  legitimate  son  of  his  father.     We  are  of  opinion  that 

^  See  chap,  xxii.,  Rale  138,  p.  516,  poit, 

<  Re  Don's  Estate,  1857, 4  Drew.  194,  27  L.  J.  (Ch.)  98. 

»  1836, 2  CI.  &  F.  571. 

^  /.  «.,  the  distinotioii  between  *'  real  and  personal  status  "  (statotes  ?). 
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^^  these  eircumstances  are  not  snfficient  of  themselves,  but  that  we 
^^  must  look  further,  and  ascertain  whether  he  was  bom  within  the 
^^  state  of  lawful  matrimony ;  because,  by  the  law  of  England,  that 
^^  circumstance  is  essential  to  heirship  ;  and  that  is  a  rule,  not  of 
'^  a  personal  nature,  but  of  that  class  which,  if  I  ^  may  use  the 
^'  expression,  is  sown  in  the  land,  springs  out  of  it,  and  cannot, 
^^  according  to  the  law  of  {iUgland,  be  abrogated  or  destroyed  by 
^^any  foreign  rule  or  law  whatsoever.  It  is  this  circumstance 
*^  which  in  my  judgment  dictates  the  answer  we  must  give  to  your 
''  Lordships'  question,  viz.,  that,  in  selecting  the  heir  for  English 
*^  inheritance,  we  must  inquire  only  who  is  that  heir  by  the  local 
"law."  2 

lAmitations  to  proviso.  —  First.  A  person  legitimate  under 
Rule  134  in  one  country  is,  according  to  the  law  of  England, 
legitimate  everywhere.'  What  the  proviso  lays  down  is  in  effect 
that  a  person,  in  order  to  be  an  English  ^^  heir,"  must  be  some- 
thing more  than  legitimate.  It  does  not  (as  it  is  often  supposed 
to  do)  lay  down  that  a  man  may  be  legitimate,  e.  ^.,  in  Scotland,  but 
illegitimate  in  England.  Thus,  in  a  case  with  regard  to  legacy 
duty,  the  question  arose  what  duty  was  payable  by  the  daughters 
of  a  British  subject  domiciled  in  France,  the  daughters  having 
been  legitimated  by  the  marriage  of  their  parents  after  their  birth. 
It  was  held  that  they  were  not  strangers  in  blood  to  their  father, 
and  ought  to  pay  only  the  £1  per  cent  duty  due  from  children, 
and  the  law  was  thus  stated :  — 

^^  If  .  .  .  the  daughters  of  the  testator  are  legitimate  by  the  law 
*^  of  France,  and  must  therefore  in  this  country  be  considered  as 
'^  having  the  status  of  children,  it  is  difficult  to  see  how,  in  any 
*^ sense,  they  can  be  ^strangers  in  blood.'  Where  the  Legacy 
^'  Duty  Act  uses  these  words,  it  is  as  a  description  of  the  status  of 
"  the  person. 

^^  In  Birtwhistie  v.  Vardill^  it  was  admitted  that  the  claimant 
'^had  in  England  the  status  of  the  eldest  legitimate  son  of  his 
*^  father  ;  but  inasmuch  as  he  claimed  to  be  heir,  and  as  such  en- 
'^  titled  to  inherit  land  in  England,  his  status  of  eldest  legitimate 
'^  son  was  not  enough,  and  he  was  held  bound  to  prove  that  he  was 
'''heir'  according  to  the  law  of  the  country  in  which  the  land  was 

^  The  opinion  of  the  judges  was  delivered  by  Alexander,  C.  B. 

«  Birtwhistie  v.  VardiU,  1836,  2  CI.  &  F.  571,  676,  677. 

^  Re  Don's  Estate,  1867,  27  L.  J.  (Ch.)  96  ;  4  Drew.  194.  See  espeetallj, 
judgment  of  Kindersley,  V.  C,  27  L.  J.  (Ch.)  100,  and  In  re  Ooodman's  Trusts, 
1881, 17  Ch.  D.  (C.  A.)  266  ;  Orey  t.  Stamford,  [1892]  3  Ch.  88  ;  Jn  ns  Andrxm, 
1883,  24  Ch.  D.  637. 

*  1840,  7  CI.  &  F.  896. 
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^*  situated.  As  he  was  unable  to  prove  that  he  was  the  eldest  son 
^^  of  his  father  bom  in  wedlock,  he  failed  to  show  that  he  filled  the 
^^  character  of  heir,  though  he  did  establish  his  status  of  eldest 
*^  legitimate  son. 

^^  It  is  said  that  the  words  *•  stranger  in  blood '  include  the  status 
**  known  to  English  law  as  applied  to  English  persons ;  but  this 
^  will  is  that  of  a  domiciled  Frenchman,  and  his  status  and  that 
^*of  his  children  must  be  their  status  according  to  the  law  of 
**  France,  which,  according  to  Birtwhistle  v.  VardUlj  constitutes 
^^  their  English  status. 

^^  If,  in  Birtwhistle  v.  VardUU  the  claimant's  status  was  that  of 
^  eldest  legitimate  son  of  his  father,  it  would  be  absurd  to  say  that 
^  he  was  a  stranger  in  blood. 

^*'  The  status  of  these  ladies  being  that  of  daughters  legitimated 
'^  according  to  the  law  of  France  by  a  declaration  of  the  father, 
^  it  is  impossible  to  hold  that  they  are  for  any  purpose  strangers 
^^in  blood,  on  the  mere  ground  that,  if  they  had  been  English 
*^and  their  father  domiciled  in  England,  they  would  have  been 
**  illegitimate."  ^ 

Secondly.  The  proviso  is,  it  will  be  observed,  strictly  confined 
to  ^^  real  estate,"  which  descends  to  the  heir.  It  has  clearly  no 
application  to  movables;^  and  the  principle  of  the  proviso  has 
probably  no  application  to  ^*  chattels  real,"  ^  e.  ^.,  leases  for  years, 
which  pass,  not  to  the  ^^  heir,"  but  to  the  personal  representative 
of  the  deceased. 

Fj  a  Scotchman  domiciled  in  Scotland,  has,  whilst  unmar- 
ried, a  child,  (7,  by  M.  F  afterwards,  whilst  still  domiciled  in 
Scotland,  marries  M^  and  after  J/'s  death  dies  intestate,  pos- 
sessed of  — 

(a)  a  freehold  estate  in  England ; 

(b)  money  and  furniture  situate  in  England ; 

(c)  a  house  in  London  held  on  a  lease  of  ninety-nine 

years  (personal  estate). 

C  the  child,  does  not  inherit  the  freehold  estate,  since  he  is  not 
-F's  "  heir  "  according  to  the  law  of  England.* 

C  succeeds  to  the  money,  furniture,  etc.,  or  the  share  thereof  to 
which  he  may  be  entitled  by  the  law  of  Scotbuid.^ 

1  ShoUowe  ▼.  Young,  1871,  L.  R.  11  Eq.  474,  477,  per  Stuart,  V.  C. 

^  As  to  sacoession  to  moyables,  see  chap,  xzz.,  Rales  180-187,  pp.  682-704, 
post, 

»  See  Freke  v.  Lord  Carbery,  1873,  L.  R.  16  Eq.  461 ;  In  Goods  of  OentUi,  1876, 
Ir.  Rep.  9  Eq.  541;  De  Fogassieras  ▼.  Duport,  1881, 11  L.  R.  Ir.  123  ;  Duncan 
V.  Lawson,  1889,  41  Ch.  D.  394. 

*  Rule  134,  p.  497,  anU. 

*  See  ohap.  zzz.,  Rule  180,  p.  682,  post. 
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C  probably  succeeds  to  the  house  in  London  as  i^'s  next  of 
kin.i 

Questions  suggested  by  Rule,  —  The  whole  Rule,  including  the 
proviso,  leaves  open  two  questions  which  cannot  be  answered  with 
absolute  certainiy :  — 

Question  1.  —  Can  a  legitimated  person  succeed  to  the  English 
chattels  real  of  an  intestate  as  next  of  kin  under  the  Statute  of 
Distributions  ? 

The  answer  to  this  question  depends  on  drawing  the  right  infer- 
ence from  the  following  propositions :  — 

First.  A  person  bom  out  of  lawful  wedlock  cannot  inherit 
English  realty  as  heir.^ 

Secondly.  Chattels  real  are  not  "movables,"^  nor  are  they 
'^  realty ; "  they  are  personal  estate,  and  devolve  therefore,  in  case 
of  intestacy,  in  accordance  with  the  provisions  of  the  Statute  of 
Distributions,  and  not  in  accordance  with  the  rules  governing  the 
devolution  of  movables  under  the  law  of  the  intestate's  domicil : 
thus,  if  an  intestate  dies  domiciled  in  Scotland,  leaving  leaseholds 
in  England,  the  leaseholds  devolve  in  accordance  with  the  English 
Statute  of  Distributions.^ 

ITiirdly.  A  person  who,  though  bom  out  of  lawful  wedlock,  is 
legitimated  according  to  the  law  of  his  father's  domicil,  both  at 
the  time  of  such  person's  birth  and  at  the  time  of  the  subsequent 
marriage  ^  of  his  parents,  is  in  England  the  legitimate  child  of  his 
father.® 

Fourthly.  Such  a  legitimated  person  is  his  father's  legitimate 
child  under  the  Statute  of  Distributions,  and  as  such  entitled  to 
succeed  as  next  of  kin  to  his  father's  goods,  though  his  father  dies 
domiciled  in  England.'^ 

1  Tbis  is  doubtful.  See  Freke  ▼.  Carhery,  1873,  L.  R.  16  Eq.  461 ;  In  Goods  of 
GerUUi,  1875,  Ir.  Rep.  9  Eq.  541 ;  Duncan  y.  Lawson,  1889, 41  Ch.  D.  394 ;  De 
Fogassieraa  v.  Duport,  1881, 11  L.  R.  Ir.  123,  compared  with  In  re  Goodman's 
Trusts,  1881, 17  Ch.  D.  (C.  A.)  266;  In  re  Grey,  [1892]  3  Ch.  88.  And  see 
further  discussion  of  the  question.  One  point  may  be  regarded  as  clear :  the 
domicil  of  F  at  his  death  does  not  affect  one  way  or  another  Cs  right  to  suc- 
ceed to  jPs  English  leaseholds.     {Duncan  ▼.  Latoson,  supra.) 

>  BirtwhisOe  y.  VardiU,  1840,  7  CI.  &Y.  S95;  Re  Don's  Estate,  1857,  4 
Drew.  194.     Compare  In  re  Grey,  [1892]  3  Ch.  88. 

s  Freke  v.  Carhery,  1873,  L.  R.  16  Eq.  461 ;  In  Goods  of  GentUi,  1875,  Ir. 
Rep.  9  Eq.  541. 

«  Duncan  v.  Lawson,  1889,  41  Ch.  D.  394. 

*  See  Rule  134,  p.  497,  anU, 

«  In  re  Goodman's  Trusts,  1881, 17  Ch.  D.  (C.  A.)  266,  294,  205,  jodgment  of 
Cotton,  L.  J.,  pp.  298-300,  judgment  of  James,  L.  J.. 

'  Ibid. 
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The  right  inference  from  these  premises  is  (it  is  submitted) 
that  a  legitimated  person  is  entitled  to  succeed  to  the  English 
chattels  real  of  an  intestate  as  next  of  kin  under  the  Statute  of 
Distributions,  and  this  whether  the  domicil  of  the  deceased  be 
foreign  or  English.^ 

Question  2.  —  What  is  the  effect^  according  to  English  law^  of 
a  person  being  made  legitimate  by  the  authority  of  a  foreign 
sovereign  ?  ^ 

Sup}>ose  that  a  person  bom  illegitimate  is  legitimated  by  a  de- 
cree of  the  Czar  of  Russia,  will  such  a  person  be  held  legitimate 
here? 

There  is  no  English  authority  on  the  subject.  The  most  proba- 
ble answer  is  (it  is  conceived)  that  the  effect  of  such  a  decree 
would,  like  the  effect  of  a  subsequent  marriage  of  the  parents,  de- 
pend on  the  domicil  of  such  person's  father  at  the  time  of  his  birth 
and  at  the  time  when  the  decree  was  issued.  Suppose,  that  is  to 
say,  that  the  child's  father  were  domiciled  in  Russia  at  the  time 
of  the  child's  birth  and  at  the  date  of  the  decree,  then  the  decree 
would  have  the  effect  of  making  the  child  legitimate  in  England. 
If,  on  the  other  hand,  the  father  were  domiciled  in  England,  either 
at  the  time  of  the  birth  or  at  the  date  of  the  decree,  the  child 
would  apparently  not  be  legitimated  in  England  thereby. 
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(E)  Lunatic  and  Curator,  or  Committee. 

Rule  135.*  —  A  foreign  decree  or  commission  appoint- 
ing a  person  curator  or  committee  of  a  lunatic  resident  in 
a  foreign  country  does  not  of  itself  empower  the  curator 
or  committee  to  deal  with  the  person  or  property  of  the 
lunatic  in  England. 

^  In  an  elaborate  note  on  this  qaestion  (Foote,  2nd  ed.,  pp.  214-222)  Mr. 
Foote  arriyes,  on  the  whole,  at  the  conclusion  here  put  forward  as  probable, 
that  a  legitimated  person  can  succeed  as  next  of  kin  to  English  chattels  real. 

*  See  Bar,  s.  198,  p.  442 ;  Phillimore,  s.  542. 

>  See  Wesdake,  3rd  ed.,  pp.  48-51 ;  Foote,  pp.  55-^57 ;  PhUlmore,  ss.  663- 
564  ;  Jn  re  Houstoun,  1826,  1  Rnss.  312  ;  Re  Elias,  1851,  3  Mao.  ft  G.  234  ; 
Newton  y.  Manning,  1849, 1  Mac.  &  G.  362  ;  Scott  y.  Bentley,  1855,  1  Kay  & 
J.  281 ;  Re  Gamier,  1872,  L.  R.  13  Eq.  532  ;  Mackie  y.  Darling,  1871,  L.  R. 
12  Eq.  319 ;  In  re  Stark,  1850,  2  Mac.  &  G.  174  ;  In  re  SoUomayor,  1874,  L. 
R.  9  Ch.  677.  Compare  In  re  Barlow's  WiU,  1887,  36  Ch.  D.  (C.  A.)  287.  In 
this  case,  howeyer,  the  person  who,  under  the  New  South  Wales  Lunacy  Act, 
managed  the  property  of  lunatic  patients  as  a  ''  Master  in  Lunacy,''  did  not  in 
strictness  represent  the  lunatic  under  the  law  of  New  South  Wales. 

*  Ibid. 


(( 
(( 
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Comment  and  Dlnstration. 

A  lunatic  was  resident  in  Jamaica,  where  a  commission  of 
lunacy  was  issued  against  him.  He  was  brought  over  by  one  of 
his  committees  to  England.  A  relative  in  England  petitioned  for 
a  new  commission.  It  was  contended  that  the  Jamaica  commis- 
sion was  in  force  and  sufficient.  It  was  held,  however,  that  a 
new  commission  was  needed. 

The  commission  now  existing  in  Jamaica,"  it  was  laid  down, 

is  no  reason  why  a  commission  should  not  issue  here.  On 
^'  the  contrary,  it  is  evidence  of  the  absolute  necessity  that  there 
^'  should  be  somebody  authorised  to  deal  with  the  person  and 
^^  estate  of  this  lunatic.  While  the  lunatic  is  here,  no  Court  will 
«  have  any  authority  over  him  or  hi*  property  unleas  a  cominis- 
'^  sion  is  taken  out."  ^ 

Question.  —  Can  a  foreign  curator  sue  here  for  money  due  to 
the  lunatic  ? 

A  person  residing  in  Scotland,  there  became  of  unsound  mind, 
and  A  was  appointed  his  curator  bonis  according  to  Scotch  law. 
It  was  held  that  A  could  sue  in  this  country  for  money  due  to  the 
lunatic,  and  give  a  good  discharge  for  it.^ 

The  principle  of  this  decision  is  thus  explained  in  the  judgment: 

"  In  Newton  v.  Manning  ^  Lord  Cottenham  is  reported  to  have 
^'  said  that,  if  a  person  invest  himself  abroad  with  full  right  to 
^'  receive  the  property  of  a  person  found  lunatic  there,  when  he 
^'  applies  to  the  jurisdiction  of  this  country  he  may  obtain  the 
^'  lunatic's  property.  As  a  party  abroad  can  assign  his  rights,  I 
**  do  not  see  why  a  Court  of  competent  jurisdiction  should  not 
*^  transfer  them  when  he  becomes  a  lunatic."  ^ 

This  decision  may  appear  inconsistent  with  the  general  principle 
that  a  foreign  curator  has  not,  as  such,  authority  in  this  country. 
His  right  to  sue  and  his  want  of  authority  as  curator  may,  per- 
haps, be  reconciled  in  the  following  manner:  The  status  of  a 
foreign  curator  is  not  recognised  as  giving  him,  from  the  mere 
fact  of  his  being  curator,  control  over  a  lunatic,  or  his  property, 
in  England.  But  the  curator,  having  by  his  appointment  in  a 
foreign  country  become,  under  the  foreign  law,  the  owner  for 
certain  purposes  of  the  lunatic's  property,  may  enforce  his  rights 


^  In  re  Houstoun,  1826, 1  Rnss.  312,  per  Eldan,  Gh. 

«  See  Scott  v.  BenOey,  1855, 1  K.  &  J.  281 ;  24  L.  J.  (Ch.)  244 

>  1  Mac.  &  G.  362. 

*  ScoU  V.  BentUy,  1855, 1  K.  &  J.  281,  284,  per  Page  Wood,  V.  C. 
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with  respect  to  it  in  an  English  Court,  jost  as  he  might  if  he  had 
purchased  the  property,  or  were  an  assignee  in  bankruptcy.  The 
right  is  one,  in  fact,  acquired  by  a  transaction  taking  place  wholly 
under  the  law  of  a  foreign  country,  and,  as  such,  enforceable  here.^ 
It  must,  however,  be  admitted  that  the  right  of  the  foreign 
curator  to  sue  for  debts  due  to  the  lunatic  is  not  thoroughly  well 
established,  and,  perhaps,  not  at  bottom  consistent  with  the 
theory  that  he  has  no  authority  in  England.  But  it  must  always 
be  kept  in  mind  that  our  Courts  have  in  recent  times  shown  a 
disposition  to  deviate  from  this  theory,  and  to  recognise  the  au- 
thority of  curators  or  guardians  appointed  under  the  law  of  a 
foreign  country. 

BuLE  136.^ — If  a  curator  or  committee,  duly  appointed 
under  a  foreign  decree,  applies  to  the  Court  to  have  the 
person  of  the  lunatic  delivered  to  him,  or  for  the  payment 
to  him  of  money  belonging  to  the  lunatic,  the  Court  may  in 
its  discretion  grant  or  refuse  the  application. 

niostratlons. 

1.  A  Portuguese  is  resident  in  England  but  domiciled  in  Por- 
tugal. His  wife  and  child  reside  in  Portugal.  Proceedings  in 
lunacy  have  been  taken  in  Portugal  by  his  wife.  The  Court,  on 
the  application  of  the  wife,  gives  permission  for  the  removal  of 
the  lunatic  to  Portugal,  there  to  be  given  into  the  charge  of  his 
wife.' 

2.  An  Englishman  resident  in  France  was  decreed  a  lunatic 
there,  and  A  was  appointed  curator.  A  fund  in  this  country,  to 
which  the  lunatic  was  entitled,  was  paid  into  Court  under  the 
Trustees'  Belief  Act.  A  applied  to  have  the  fund  paid  to  him. 
The  Court,  in  their  discretion,  retained  the  capital,  and  paid  only 
the  dividends  to  A.^ 

^  See  Intro.,  General  Principle  No.  I.,  p.  22,  ante  ;  and  Vanquelin  y.  Bouard, 
1863»  15  C.  B.  N.  8.  341. 

*  Ab  to  person,  see  /n  re  Sottomaior,  1874,  L.  R.  9  Ch.  677  ;  as  to  property, 
In  re  Gamier,  1872,  L.  R.  13  £q.  532 ;  Re  Stark,  1850,  2  Mao.  &  G.  174 ; 
Grimwood  y.  Bartels,  1877,  46  L.  J.  Gh.  788,  which,  though  it  only  decides  that 
a  foreign  onrator  cannot  claim  the  English  real  estate  of  the  lonatic,  rather 
implies  that  he  might  claim  the  movables  (situate  in  England)  belonging  to  the 
lunatic.     See  Rule  124,  p.  478,  ante, 

*  Inre  Sottamaior,  1874,  L.  R.  9  Ch.  677. 
«  In  re  Oamier,  1872,  L.  R.  13  £q.  532. 
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CHAPTER  XX. 

FAMILY  RELATIONS. 

1.  Guardian  and  Ward.  —  "By  the  law  of  England  and  of  this  country, 
''  a  guardian  appointed  by  the  Courts  of  one  State  has  no  authority  over  the 
**  ward's  person  or  property  in  another  State,  except  so  far  as  allowed  by  the 
"  comity  of  that  State,  as  expressed  through  its  legislature  or  its  Courts  ;  but 
'*  the  tendency  of  modem  statutes  and  decisions  is  to  defer  to  the  law  of  the 
**  domicil,  and  to  support  the  authority  of  the  guardian  appointed  there.  Hotft  v. 
"  Sprague^  103  U.  S.  613, 631,  and  authorities  cited  ;  MorriU  v.  Dickey,  1  Johns. 
"  Ch.  163  ;  Woodtoarth  v.  Spring,  4  Allen,  321 ;  MUliken  v.  Pratt,  125  Mass. 
« 374,  377,  378 ;  Leonard  v.  Putnam,  61  N.  H.  247  ;  Commonwealth  v.  Rhoads, 
'<  37  Pa.  St.  60 ;  Sims  v.  Renwick,  26  Ga.  68 ;  Dicey  on  Domicil,  172-176 ; 
"  WesUake,  Private  International  Law,  2nd  ed.,  48-60  ;  Wharton,  Con/,  of  L,  2ud 
«ed.,  ss.  259-268."  Lamar  v.  Micou,  112  U.  S.  452,  470 ;  Lamar  v.  Micou, 
114  U.  S.  218.  In  this  case  it  was  held  that  a  guardian  should  not,  in  account- 
ing for  his  investments,  be  held  to  a  narrower  range  of  securities  than  was 
allowed  by  the  law  of  the  ward's  domicil. 

2.  Legitimacy.  —  As  to  the  succession  to  movables,  the  status  of  legitimacy 
is  determined  by  the  law  of  the  domicil  of  the  father  at  the  time  of  his  death. 
As  to  the  inheritance  of  real  estate,  the  lex  rei  sitce  governs ;  and  the  status  of 
legitimacy  then  depends  on  whether  the  law  of  the  place  applies  the  test  pro- 
vided for  persons  domiciled  within  the  territory,  or  adopts  the  principle  that 
a  child  validly  legitimated  under  another  law  acquires  a  status  which  should 
be  recognised  everywhere  and  for  all  purposes.  Woodward  v.  Woodward,  87 
Tenn.  644  ;  11  S.  W.  892.  In  the  United  States,  wherever  the  statute  of 
Merton  has  been  held  to  be  in  force,  it  has  been  decided  that  a  foreign  legiti- 
mation, whether  by  subsequent  marriage  of  the  parents,  by  a  legislative  act, 
or  by  judicial  process,  is  ineffectual  for  purposes  of  inheritance.  In  Smith  v. 
Derr,  34  Pa.  St.  126  (1859),  this  rule  was  applied  to  a  child  bom  in  Tennessee 
and  legitimated  there  by  judicial  proceedings  ;  but  the  statute  of  Merton  has 
since  been  repealed  in  Pennsylvania.  In  Lingen  v.  Lingen,  46  Ala.  410  (1871), 
it  was  held  that  a  child  born  in  France  and  there  formally  legitimated  could 
not  inherit  the  realty  of  his  father  in  Alabama,  nor  his  personalty,  if  the  father 
was  at  the  time  of  his  death  domiciled  in  that  State.  In  Bamum  v.  Bamtan, 
42  Md.  262  (1875),  it  was  decided  that  an  Act  of  the  legislature  of  Arkansas, 
constituting  one  person  the  heir  of  another,  both  of  them  being  there  domiciled, 
could  not  make  such  person  an  "  heir ''  in  Maryland.  The  same  principle  is 
applied  to  adoption  in  Keegan  v.  Geraghty,  101  ni.  26  (1881).  In  Williams  v. 
Kimball  (Fla.),  16  So.  783  (1895),  it  was  expressly  held  that  the  statute  of 
Merton  was  in  force,  and  that  consequently  the  offspring  of  a  slave  marriage, 
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legitimated  by  an  Act  of  tbe  legislatuie  of  Georgia,  the  place  of  his  birth,  and 
of  his  domicil  at  the  time  of  legitimation,  could  not  inherit  in  Florida. 

In  Smith  Y.  Kelly,  23  Miss.  167  (1851),  a  child  was  bom  in  South  Carolina 
of  parents  who  were  then  domiciled,  and  who  afterward  married,  in  that  State  ; 
but  such  marriage  did  not  by  the  laws  of  South  Carolina  make  the  child  legiti- 
mate. Subsequently  they  all  removed  to  Mississippi,  by  the  laws  of  which 
State  subsequent  marriage  of  the  pasents  and  acknowledgment  by  the  father 
effect  legitimation  ;  and  the  child  was  always  recognised  by  the  father  as  his. 
Bat  it  was  held  that  the  condition  of  the  child  was  "  fixed  "  by  the  laws  of 
South  Carolina,  "  the  place  not  only  of  her  birth,  but  of  the  marriage  of  her 
"  parents,"  and  that  she  was  illegitimate  and  coidd  not  inherit.  It  has  been 
said  that  this  decision  ''  is  a  strong  application  of  the  law  of  the  domicil  of 
**  origin,  and  perhaps  did  not  give  sufficient  effect  to  the  father's  recognition 
**  of  the  child  in  Mississippi  after  they  bad  established  their  domicil  in  that 
'^  State."  Ross  y.  Ross,  129  Mass.  243,  260.  But  the  Court  clearly  intimated 
that  if  the  child  had  been  legitimated  by  the  subsequent  marriage  of  her  par- 
ents in  South  Carolina,  she  would  have  been  recognised  as  legitimate  in  Mi»- 
sissippL  Smith  v.  Smith,  23  Miss.  167, 170.  In  Louisiana  it  was  held  that  a 
statute  of  Arkansas  legitimating  a  child  who,  as  well  as  his  father,  was  at  the 
time  residing  in  that  State,  was  a  personal  statute  which  accompanied  the 
child  and  rendered  him  legitimate  everywhere.  Scott  v.  Key,  11  La.  An.  232 
(1856).  In  1872  the  same  principle  was  applied  to  the  case  of  a  child  bom 
in  Louisiana  of  parents  who  lived  there  in  a  state  of  concubinage,  but  who 
subsequently  became  domiciled  and  were  married  in  Spain.  It  was  held  that, 
as  this  marriage  legitimated  the  children  in  Spain,  where  the  parents  were 
then  domiciled,  it  made  them  legitimate  in  Louisiana,  though  the  parents  sub- 
sequently returned  to  Louisiana  and  died  there,  and  though  the  mother,  who 
was  a  person  of  color,  could  not  at  the  time  of  the  marriage  in  Spain  have 
married  the  father,  a  white  man,  in  Louisiana.  In  1880  the  Supreme  Judicial 
Court  of  Massachusetts  learnedly  discussed  the  question  of  legitimacy  in  a 
case  of  adoption,  in  which  it  was  held  that  the  law  of  the  domicil  of  the  parties 
at  the  time  of  the  adoption  governed  the  creation  of  the  status  of  adoption, 
and  that  the  status  so  created  should  be  recognised  elsewhere,  at  least  so  far 
as  the  law  of  the  foram  did  not  forbid.  Ross  v.  Ross,  129  Mass.  243,  249-262. 
In  a  case  in  New  York,  where  the  statute  provides  that  "  children  and  rela- 
'*  tives  who  are  illegitimate  shall  not  be  entitled  to  inherit,"  a  child  was  born 
out  of  wedlock  in  Wilrtemberg,  of  parents  then  subjects  of  that  country,  who 
afterwards  emigrated  to  America  and  became  domiciled  in  the  State  of  Penn- 
sylvania, where  they  were  married.  While  they  were  still  domiciled  in  that 
State,  the  legislature  passed  a  statute,  which  was  made  retrospective  in  its 
operation,  leg^timatising  children  bom  before  the  marriage  of  their  parents. 
Subsequently  the  family  removed  to  New  York,  where  they  lived  till  the  death 
of  the  father.  It  was  held  that,  whether  the  child  was  or  was  not  (the  Court 
thought  that  he  was)  legitimated,  under  the  law  of  his  domicil  of  orig^,  by 
the  marriage  of  his  parents  in  Pennsylvania,  he  was  by  the  statute  of  that 
State  invested  with  all  the  rights  and  privileges  of  a  legitimate  child  in  Penn- 
sylvania ;  that  the  status  so  created  accompanied  him  wherever  he  might  re- 
side ;  and  that  he  could  inherit  in  New  York  his  father's  real  estate,  all  of 
which  was  acquired  subsequently  to  the  passage  of  the  Pennsylvania  statute. 
The  Court  criticised  Lxngen  v.  Lingen,  supra,  as  ''contrary  to  the  general 
<*  current  of  authority."  if iUer  v.  Jlft22er,  91  N.  Y.  315.    This  decision  has  been 
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applied  in  New  York  in  the  following  case  :  A  was  married  in  1878  to  B,  from 
whom  he  subsequently  separated  without  issue.  In  1882  he  removed  to  Con- 
necticut and  cohabited  with  C,  who  in  1884  gave  birth  to  D,  whom  A  recog- 
nised as  his  child.  In  the  same  year  (1884)  B  procured  a  divorce  from  A  in 
New  York,  the  judgment  containing  the  usual  prohibition  to  marry.  Soon 
afterwards  A  and  C  were  married  in  Pennsylvania,  where  they  were  tem- 
porarily staying,  and  returned  to  Connecticut,  where  they  were  domiciled, 
and  where  they  continued  to  reside  tiU  ^'s  death  in  1885.  Held,  that  the  mar- 
riage of  A  and  C,  being  valid  in  Pennsylvania,  must  be  recognised  as  valid  in 
New  York  ;  and  that,  the  statutes  of  Connecticut  providing  for  the  legitima- 
tion of  a  child  by  the  subsequent  marriage  of  his  parents,  D  must  be  recog- 
nised as  ^'s  sole  heir  and  next  of  kin«  Stack  v.  Stacks  6  Demarest,  280 
(1887). 

By  the  Civil  Code  of  California,  the  father  of  an  illegitimate  child  may  legit- 
imate it  by  pubUcly  acknowledging  it  as  his  own.  This  statute  was  held  to 
apply  to  a  child  who  was  bom  out  of  wedlock  in  England  of  a  woman  there 
domiciled,  and  who,  as  well  as  the  mother,  remained  in  England  till  after  the 
death  of  the  father,  who  was  domiciled  in  California,  and  who,  being  tempora- 
rily ia  England  when  the  child  was  begotten,  returned  to  California  before  its 
birth.    Bl^  v.  Ayers,  96  Cal.  532  ;  31  Pac.  915. 

Children  may  be  legitimated  by  a  constitutional  provision.  Hooey  v.  CUxrk^ 
37  Tex.  686. 

3.  Lunatic  and  Curator,  or  Committee.  —  See  Vick  v.  Vch,  47  La.  An. 
8  ;  16  So.  568,  in  which  it  was  held  that  the  tutor  of  an  interdict  residing  in 
Switzerland,  and  regularly  appointed  under  the  laws  of  that  country,  in  which 
the  interdict  was  domiciled,  might  exercise  his  functions  through  an  attorney  in 
fact  in  Louisiana,  in  defence  of  a  partition  suit  brought  against  such  attorney 
both  as  agent  of  the  tutor  and  as  curator  ad  hoc  of  the  interdict  appointed  by 
the  district  Court  of  the^parish  in  which  the  land  lay.  See,  as  to  circumscrip- 
tion of  curator's  authority,  Talbot  v.  Chamberlain,  149  Mass.  57  ;  20  N.  E.  305. 
A  tutor  appointed  in  Louisiana  for  minor  heirs,  whose  father  was  domiciled  and 
died  in  Kentucky,  has  no  power  over  personal  property  of  the  decedent  not 
situated  in  Louisiana.    Moise  v.  Life  Assodaiian^  45  La.  An.  736. 


CHAPTER  XXI. 

NATURE  OP  PROPERTY.^ 

Rule  137.^  —  The  law  of  a  country  where  a  thing  is  sit- 
uate {lex  situs)  determines  whether 

(1)  the  thing  itself,  or 

(2)  any  right,  obligation,  or  document  connected  with 

the  thing, 
is  to  be  considered  an  immovable  or  a  movable  (??). 

Comment 

Whether  a  given  thing  is  in  its  nature  a  movable  or  an  immov- 
able, i.  e.,  whether  it  can  in  fact  be  moved  or  not,  is  manifestly 
a  matter  quite  independent  of  any  legal  role.  A  law,  however, 
may  determine  that  a  thing  in  its  nature  movable  shall,  for  some 
or  for  all  legal  purposes,  be  subject  to  the  rules  generally  appli- 
cable to  immovables,  or  that  a  thing  in  its  nature  immovable  shall, 
for  some  or  all  legal  purposes,  be  subject  to  the  rules  applicable  to 
movables.  In  this  sense,  and  in  this  sense  alone,  law  can  deter- 
mine whether  a  given  thing  shall  be  treated  as  a  movable  or  as  an 
immovable.  Thus,  the  law  of  England  can  determine,  as  in  fact  it 
does,  that  title  deeds  shall  be  considered  as  part  of  the  real  estate, 
and  descend  to  the  heir,  or  in  other  words  that  title  deeds  shall  in 
some  respects  be  considered  or  treated  as  immovables.  The  only 
law  which  can  effectively  determine  whether  subjects  of  property 
shall  be  treated  as  movables  or  immovables  is  the  law  of  the  coun- 
try where  a  ^ven  piece  of  property  is  in  fact  situate.  Law,  as 
abeady  pointed  out,  deals  in  reality  with  rights ;  and  the  law  of 
the  country  where  a  given  tan^ble  thing  is  in  fact  located  can 
determine  whether  the  rights  over  such  thing,  e.  ^.,  land,  or  obli- 

^  Story,  8.  447  ;  Nelson,  pp.  147, 148.  Compare,  for  different  views  on  the 
subject,  Bar,  GiUespie*s  transL,  2nd  ed.,  s.  229,  p.  505. 

«  Chaifield  V.  BerchuMt,  1872,  L.  R.  7  Ch.  192  ;  Freke  v.  Carhery,  1873,  L. 
R.  16  £q.  461 ;  Ex  parte  Rucker,  1834,  3  Dea.  &  Ch.  704 ;  De  Fogassieras  y. 
Diqwrt  (2),  1881, 11  L.  R.  Ir.  123  ;  Duncan  y.  Lawson,  1889,  41  Ch.  D.  394 ; 
Monteiih  y.  Monteith's  Trustees,  1882,  Ct.  Sess.  Cas.,  4th  ser.,  ix.  982. 
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gations  connected  with  it,  or  the  documents  which  embody  such 
rights  or  obligations,  shall  be  treated  as  movables  or  immovables. 
Thus,  title  deeds,  as  already  pointed  out,  are  in  their  nature  mov- 
ables, but  title  deeds  in  regard  to  land  in  England  are  treated  as 
appurtenant  to  the  land  to  which  they  belong.  So  a  rent  charge 
on  lands  in  England  per  autre  vie  is  for  some  purposes  made  per- 
sonal estate  by  English  law  without  being  strictly  treated  as  a 
movable.^  And  English  Courts  admit  the  right  of  other  countries 
to  determine  whether  property  within  their  limits  comes  within 
the  class  of  movables  or  immovables.  When  slavery  existed  in 
Jamaica,  the  slaves  on  the  estate  were  reckoned  appurtenant  to  the 
land,  and  have  been  held  by  our  Courts  to  pass  under  a  devise  of 
realty  in  Jamaica.^  Heritable  bonds,^  agaii^  in  so  far  as  they 
are  treated  by  the  law  of  Scotland  as  realty  or  immovables,  are 
recognised  as  immovables  by  English  Courts.^  The  last  example 
is  specially  noticeable  in  relation  to  our  Rule ;  it  shows  that  it  is 
the  lex  situs  which  determines  not  only  the  nature  of  a  thing,  but 
also  of  rights,  obligations,  or  documents  connected  with  a  thing. 
A  heritable  bond  may  itself  be  deposited  in  a  bank  in  England, 
but  it  is  Scotch  law  —  the  lex  situs  of  the  land  on  which  the  bond 
imposes  a  charge  —  that  determines  the  character  of  the  bond.  If 
this  be  borne  in  mind,  the  language  of  Story,  which,  if  carelessly 
read,  might  be  misunderstood,  gives  a  correct  view  of  the  case. 
"In  addition,"  he  writes,  "to  these"  [i.  e.,  lands,  houses,  etc.], 
"  which  may  be  deemed  universally  to  partake  of  the  nature  of 
"  immovables,  or  (as  the  common-law  phrase  is)  to  savour  of  the 
"  realty,  all  other  things,  though  movable  in  their  nature,  which 
"by  the  local  law  are  deemed  immovables,  are  in  like  manner 
"  governed  by  the  local  law.  For  every  nation  having  authority 
"  to  prescribe  rules  for  the  disposition  and  arrangement  of  all  the 
"  property  within  its  own  territory,  may  impress  upon  it  any  char- 
acter  which  it  shall  choose ;  and  no  other  nation  can  impugn  or 
vary  that  character.  So  that  the  question,  in  all  these  cases,  is 
"  not  so  much  what  are,  or  ought  to  be  deemed  ex  sua  natura^ 

1  Chatfidd  v.  BerchtMt,  1872,  L.  R.  7  Ch.  192. 

*  Ex  parte  Rucker,  1834,  3  Dea.  &  Ch.  704. 

t  "  A  '  heritable  bond '  is  a  boud  for  a  sam  of  money,  to  which  is  joined,  for 
"the  creditor's  further  security,  a  conveyance  of  land  or  of  heritage,  to  be  held 
"  by  the  creditor  in  security  of  the  debt."  See  "  Heritable  Bond,"  BelTs  Dic^ 
tionary  of  the  Law  of  Scotland  (ed.  of  1882).  See,  however,  the  Titles  to  Land 
Consolidation  (Scotland)  Act,  1868  (31  &  32  Vict.  cap.  101),  s.  117,  whereby 
heritable  bonds  are  now  made,  for  most  purposes,  part  of  movable  estate. 

*  Johnstone  v.  Baker,  1817,  4  Madd.  474  (n)  ;  Jemmgham  v.  Herheri,  1829,  4 
Buss.  388,  395  ;  AUen  v.  Anderson,  1846,  5  Hare,  163. 
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^  movables  or  not,  as  what  are  deemed  so  by  the  law  of  the  place 
^*  where  they  are  situated.  If  they  are  there  deemed  part  of  the 
^4and,  or  annexed  (as  the  common  law  would  say)  to  the  soil  or 
*^  freehold,  they  must  be  so  treated  in  every  place  in  which  any 
*' controversy  shall  arise  respecting  their  natiure  and  character. 
*^  In  other  words,  in  order  to  ascertain  what  is  immovable  or  real 
"  property  or  not,  we  must  resort  to  the  lex  loci  rei  sitce"  ^  And 
the  principle  conversely  applies  to  immovables,  which,  by  the  lex 
aititSy  are  treated  as  movables. 

^  Story,  s.  447. 


CHAPTER  XXn. 

mMOVABLES.* 

Rule  138.^  —  All  rights  over,  or  in  relation  to,  an  immov- 
able (land)  are  (subject  to  the  exceptions  hereinafter  men- 
tioned) governed  by  the  law  of  the  country  where  the 
immovable  is  situate  {lex  situs). 

Ctomment 

^'  The  general  principle  of  the  common  law  is,  that  the  laws  of 
^'  the  place,  where  such  [immovable]  property  is  situate,  exclusively 
'^govern,  in  respect  to  the  rights  of  the  parties,  the  modes  of 
'^  transfer,  and  the  solemnities  which  should  accompany  them.*' ' 
''  The  common  law  has  avoided  all  .  •  .  difficulties  by  a  simple 
''  and  uniform  test.  It  declares  that  the  law  of  the  situs  shall 
^^  exclusively  govern  in  regard  to  all  rights,  interests,  and  titles,  in 
'^  and  to  immovable  property.  Of  course  it  cuts  down  all  attempts 
^^  to  introduce  all  foreign  laws,  whether  they  respect  persons  or 
^'  things,  or  give  or  withhold  the  capacity  to  acquire  or  to  dispose 
"  of  immovable  property."  *  "  All  questions  concerning  the  prop- 
^*  erty  in  immovables,  including  the  forms  of  conveying  them,  are 
'^  decided  by  the  lex  situs.^^  ^  The  general  principle  thus  enun- 
ciated by  Story  and  by  Westlake  is  beyond  dispute,  and  applies  to 
rights  of  every  description. « 

1  Story,  chap,  x.,  88.  424-463  a  ;  Wesdakej  chap,  viii.,  pp.  18S-201  ;  Foole,  2iid 
ed.,  chap.  ▼!.,  pp.  179-213  ;  Nelson,  pp.  142-148  ;  Wharton,  88.  273-296. 

As  to  jurisdiction  in  respect  to  immoyables,  see  Book  II.,  Role  39,  p.  214^ 
ante,  Rule  78,  p.  365,  ante,  and  Rule  82,  p.  384,  ante. 

3  Ibid, 

'  Story,  8.  424.  Story's  statements  with  regard  to  the  rales  of  the  common 
law  as  regards  the  conflict  of  laws  may  be  considered  to  some  extent  anthori- 
tative. 

*  Story,  8.  463. 

»  Westlake,  3rd  ed.,  p.  189. 

*  As  English  Courts  have  in  general  no  jurisdiction  to  adjudicate  upon  ques- 
tions having  reference  to  foreign  land  (see  Rule  39,  p.  214,  ante),  the  cases  with 
regard  to  land  which  come  before  them  must  almost  always  have  reference  to 
land  in  England.    But  this  is  not  inyariably  the  case.    (See  p.  216,  ante,) 
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CapcuAty.  —  Hence  a  person's  capacity  to  alienate  an  immov- 
able inter  vivos^  or  to  make  a  contract  with  regard  to  an  immov- 
able, or  to  devise  ^  an  immovable,  or  to  acquire  or  to  succeed  ^  to 
an  immovable,  b  governed  by  the  lex  situs. 

^^  If  a  person  is  incapable,  from  any  .  .  .  circumstance,  of  trans- 
^^  ferring  his  immovable  property  by  the  law  of  the  situs^  his  trans- 
^*  f er  will  be  held  invalid,  although  by  the  law  of  his  domicil  no 
^  such  personal  incapacity  exists.  On  the  other  hand,  if  he  has 
'^  capacity  to  transfer  by  the  law  of  the  situs^  he  may  make  a  valid 
^^  title,  notwithstanding  an  incapacity  may  attach  to  him  by  the 
'^law  of  his  domicil.  This  is  the  silent  but  irresistible  result 
^^  of  the  principle  adopted  by  the  common  law,  which  has  no  ad- 
"  mitted  exception."  * 

^^  It  may  be  laid  down  as  a  general  principle  of  the  common 
^^  law,  that  a  party  must  have  a  capacity  to  take  according  to  the 
"^  law  of  the  situs  ;  otherwise  he  will  be  excluded  from  all  owner- 
^*  ship.  Thus,  if  the  laws  of  a  country  exclude  aliens  from  holding 
*^  lands,  either  by  succession,  or  by  purchase,  or  by  devise,  such 

a  title  becomes  wholly  inoperative  as  to  them,  whatever  may 

be  the  law  of  the  place  of  their  domicil.     On  the  other  hand, 

if  by  the  local  law  aliens  may  take  and  hold  lands,  it  is  whoUy 
^^  immaterial  what  may  be  the  law  of  their  own  domicil,  either  of 
"origin  or  of  choice."  * 

Formalities  of  Alienation  and  of  Contract.  —  So,  again,  the 
modes  and  formalities  of  alienation^  of  an  immovable  inter 
vivos^  and  the  restrictions  (if  any)  imposed  upon  such  alienation^ 
are  governed  by  the  lex  situs.  So  also,  apparently,  are  the  for- 
malities requisite  for  any  mere  contract  with  regard  to  an  im- 
movable. On  this  last  point  it  is  necessary  to  speak  with  some 
hesitation.  The  language  of  authors  such  as  Westlake  or  Story  ** 
certainly  suggests  that  every  question  with  regard  to  an  immovable, 
and  therefore  the  formal  validity  of  a  contract  having  reference  to 
land,  is  governed  by  the  lex  situ^.    No  reported  case,  moreover, 

^  Story f  SB.  431-463.  Compare  Nehfon,  p.  147,  and  see  Sell  y.  Miller,  14 
Iowa,  N.  B.  331  (Am.). 

<  Ibid.    Compare  In  re  Hernando,  1884,  27  Cb.  D.  284. 

*  BirtiohistU  y.  VardiUy  1840,  7  CI.  &  F.  8d5 ;  Re  Don*»  Estate,  1857,  4 
Drew.  194 ;  Fenton  y.  LivingsUme,  1859,  3  Maoq.  497  ;  Duncan  y.  Lawsan,  1889, 
41  Ch.  D.  394. 

*  Story,  s.  431. 

*  Story,  s.  430. 

*  Story,  8.  424 ;  Adams  y.  Ciutterbuck,  1883, 10  Q.  B.  D.  403 ;  /n  re  Hernando, 
1884,  27  Ch.  D.  284. 

^  See  p.  516,  ante. 
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it  is  submitted,  contradicts  this  conclusion,  and  Adams  v.  Clutter- 
buck  ^  is  in  its  favour. 

But  the  expressions  of  Westlake  and  Story  will  be  found,  when 
carefully  examined,  to  apply  to  forms  of  alienation  or  conveyance^ 
and  do  not  of  necessity  apply  to  the  form  of  a  contract.  The  doc- 
trine, moreover,  of  both  these  writers,  that  the  formal  validity  of 
a  contract  is  determined  by  the  law  of  the  country  where  a  con- 
tract is  made  (lex  loci  contractus)^  is  stated  in  terms  broad  enough 
to  cover  ^  a  contract  in  relation  to  immovables  or  land,  whilst 
Adams  v.  Clutterbuck  ^  relates  to  a  conveyance  or  alienation  of 
land,  or  at  any  rate  to  a  contract  forming  part  of  a  conveyance. 

Here  we  reach  the  root  of  the  difficulty.  Contracts  with  regard 
to  land  usually  form  part  of  an  instrument  which  is  meant  to  con- 
vey or  alienate  land  or  an  interest  in  land,  but  the  form  of  such 
an  instrument  is  admittedly  determined  by  the  law  of  the  country 
where  the  land  is  situate  (lex  situs').  The  question,  therefore, 
whether  a  contract  with  regard  to  an  immovable  is  or  is  not,  as  to 
its  form,  governed  by  the  lex  situSy  can  arise  only  when  the  contract 
is  not  intended  to  be  a  conveyance  or  alienation  of  the  land,  as, 
for  example,  where  X^  agrees  in  England  with  A  that  he  will,  six 
months  after  the  date  of  the  agreement,  hire  a  house  in  Paris  for  Aj 
or  where  X  agrees  with  A  in  France  that  he  will,  six  months  after 
the  date  of  the  agreement,  let  a  music  hall  in  London  to  A.  In 
these  and  similar  instances  there  is  an  agreement  to  let  land  and 
not  a  conveyance  of  it,  and  the  question  may  arise,  whether  the 
form  of  the  contract  is  governed  by  the  lex  situs  or  the  lex  loci 
contractus.  The  answer  to  the  inquiry  cannot  be  treated  as  cer- 
tain ;  the  better  opinion,  however,  probably  is  that  the  formalities 
of  a  contract  with  regard  to  immovables  are  governed  by  the  lex 
situs.^ 

Prescription.  —  The  question  whether  the  possessor  or  occupier 
of  an  immovable  or  land  has  or  has  not  acquired  a  title  thereto 

>  10  Q.  B.  D.  403. 

<  Story,  8S.  242-260 ;  WesOake,  3rd  ed.,  pp.  249,  251,  252  ;  Foote,  2nd  ed., 
p.  352. 

»  10  Q.  B.  D.  403. 

^  The  question  cannot  really  be  raised  in  England  with  regard  to  contracts 
within  the  fourth  section  of  the  Statute  of  Frauds,  for  that  enactment,  it  has  been 
decided,  applies  to  procedure.  Leroux  y.  Broumj  1852, 12  C.  B.  801 ;  22  L.  J. 
C.  P.  1.  Hence  a  contract  with  regard  to  an  interest  in  land  cannot  be  en- 
forced in  England  unless  there  is  a  proper  note  or  memorandum  thereof  in 
writing,  and  this  quite  independently  of  the  influence  of  the  lex  situs.  See  as 
to  procedure,  chap,  xzxi..  Rule  188,  p.  711,  post.  See  App.,  Note  13,  Law  (Too- 
eming  Contracts  with  regard  to  Immovables. 
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by  lapse  of  time,  i,  6.,  by  prescription^^  is  to  be  determined  in 
accordance  with  the  lex  aitus^  and  this  is  so  whether  the  land  is 
situate  in  England  or  in  a  foreign  country,  e.  ^.,  France.  The 
reader  should,  however,  bear  in  mind  that  it  is  only  indirectly,^ 
and  under  exceptional  circumstances,  that  an  English  Court  can 
be  called  upon  to  consider  whether  a  person  has  a  title  to  foreign 
land.^ 

Marriage,  —  The  effect  of  marriage  on  rights  over  an  immov- 
able is  governed  by  the  lex  situs.^ 

Devolution.^  —  Lastly,  every  question  with  regard  to  the  devolu- 
tion of  immovables  or  land  in  consequence  of  death  is  (subject, 
of  course,  to  the  exceptions  hereinafter  mentioned)  governed  by 
the  lex  situs.  And  this  is  so  whether  the  devolution  takes  place 
under  an  intestacy  or  under  a  will,  and  whether  the  immovables 
be  real  property  or  personal  property. 

The  result  as  regards  the  devolution  of  a  deceased  person's 
English  immovables  or  land  (which  may  be  either  real  or  per- 
sonal property  ®)  is  as  follows :  — 

The  deceased's  real  property  descends,  if  he  dies  intestate,  to 
his  heir,  and,  if  he  dies  having  made  a  valid  will,  to  the  devisee. 

The  deceased's  chattels  real,  e.  ^.,  leaseholds,  being  personal 
property,  pass,  whether  he  dies  testate  or  intestate,  to  his  per- 
sonal representative,  for  administration  (as  contrasted  with  dis- 
tribution), in  the  same  manner  and  on  the  same  principles  as 
the  deceased's  other  personal  property,  or,  in  other  words,  as  his 
movables.     But  the  distribution  ^  of  such  chattels  real  must,  on 

1  Beck/ord  v.  Wade,  1806,  17  Ves.  87  ;  Hicla  ▼.  PoweU,  1869,  L.  R.  4  Ch. 
741  ;  Re  Peat's  Trusts,  1869,  L.  R.  7  Eq.  302  ;  Pitt  v.  Dacre,  1876,  3  Ch.  D. 
295.  Compare  Westlake,  3rd  ed.,  p.  194,  FooU,  2nd  ed.,  pp.  183-186,  and  Nel- 
son, p.  147. 

*  See  chap,  iy.,  Rule  39,  p.  214,  ante,  and  Exception  thereto,  p.  216,  ante. 

^  See,  however,  as  to  the  limitation  to  an  action,  and  with  regard  to  an  im- 
movahle,  Exception  3,  p.  525,  post. 

*  Story,  8S.  448-454  ;  Westlake,  3rd  ed.,  pp.  66,  192  ;  Harrison  y.  Harrison, 
1872,  L.  R.  8  Ch.  342. 

As  to  the  Effect  of  Bankmptcj  as  an  Assignment  of  Immovables,  see  chap. 
X.,  Rule  66,  p.  333,  ante,  and  chap,  xyii.,  Rules  106, 107,  pp.  442, 443,  ante,  and 
note  that  a  foreign  adjudication  of  bankruptcy  has  (in  general)  no  extra-terri- 
torial effect  as  regards  immovables. 

»  Freke  v.  Carbery,  1873,  L.  R.  16  Eq.  461  ;  In  Goods  of  Gentili,  1876,  Irish 
Rep.  9  Eq.  541 ;  De  Foffossieras  y.  Duport,  1881, 11  L.  R.  Ir.  123  ;  Coppin  y. 
Coppin,  1725,  2  P.  Will.  290  ;  Balfour  y.  Scott,  1793,  6  Bro.  P.  C.  560  ;  Drum- 
mand  y.  Drummond,  1799,  6  Bro.  P.  C.  601. 

*  See  pp.  72,  73,  311-313,  anU. 

'  /.  e.,  in  effect  the  beneficial  succession  to  the  leaseholds.  See  pp.  313-315^ 
ante. 
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the  estate  being  cleared,  be  made,  without  any  reference  to  the  de- 
ceased's lex  domicilii^  if  the  deceased  dies  intestate,  in  accordance 
with  the  Statute  of  Distributions  (lex  »itiLs)j  and,  if  the  deceased 
dies  having  made  a  valid  will,  then  in  accordance  with  the  terms  of 
his  will.  In  other  words,  the  beneficial  succession  to  the  deceased's 
chattels  real  is  governed  by  the  lex  situs  applicable  to  the  par- 
ticular kind  of  immovables.^ 

The  formalities  required  for  the  devise  of  immovables,  whether 
realty  or  personalty,  the  restrictions  (if  any)  on  such  devise  or 
bequest,  and  generally  the  validity  of  a  will  of  lands,  are  wholly 
governed  by  the  ordinary  testamentary  law  of  England  (lex 
sitiis^'). 

Difficulties  in  application  of  Rule.  —  The  principle  that  rights 
over  land  are  governed  by  the  lex  situs  is  thoroughly  well  estab- 
lished. The  application,  however,  of  the  principle  may  sometimes 
give  rise  to  difficulty.  It  may  be  hard  to  determine  how  far  a 
particular  provision  of  the  lex  situs  is  in  strictness  a  provision 
having  reference  to  rights  over  land.^  It  may  also  not  be  easy  to 
determine  whether,  and  ix>  what  extent,  the  rights  affected  by  a 
given  transaction  are  rights  over  land.^ 

Illustrations. 

1.  An  Englishwoman  married  to  a  French  citizen  is  domiciled 
in  France.  The  marriage  takes  place  in  1894.  She  is  owner  of 
freehold  land  in  England  as  her  separate  estate.  Her  capacity  to 
dispose  of  the  land  is  governed  wholly  by  the  law  of  England  (lex 
situs^J^  without  any  reference  to  the  law  of  France.^ 

2.  A  French  subject  domiciled  in  France  is  20  years  of  age, 
and  owns  freehold  land  in  England.  He  conveys  the  land  to  a 
purchaser.  The  effect  of  his  minority  on  the  validity  of  the  con- 
veyance is  governed  wholly  by  the  law  of  England.^ 

1  Duncan  y.  Lamm,  1889,  41  Ch.  D.  394. 

'  A  question  may  be  raised  whether,  when  a  person  domiciled  in  a  foreign 
country, «.  ^.,  France,  dies  intestate  leaving  £nglish  realty  which  has  been 
converted  into  personalty  (see  pp.  312, 313,  ante)^  the  succession  thereto  is  gov- 
erned by  the  lex  domicUU  or  the  lex  sihu  f  Semble,  it  is  governed  by  the  Ux 
situ8. 

*  See,  e.  g.,  as  to  the  Mortmain  Act,  1888,  s.  4,  Mayor  of  Canterbury  v.  Wy- 
bum,  [1895]  A.  C.  89 ;  AUomey-General  v.  Mill,  1831,  5  Bli.  593  ;  2  Dow.  & 
C.  393  ;  Attorney-General  v.  Stewart,  1817,  2  Mer.  143. 

^  See  In  re  Ptercy,  [1895]  1  Ch.  83. 

^  /.  6.,  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict  cap.  75),  8. 1. 

^  As  to  capacity,  see  p.  517,  ante, 

^  See  SUyry,  s.  431. 
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8.  A  man  of  22  is  the  citizen  of  a  foreign  country  where  he  is 
domiciled,  and  under  the  law  of  which  he  is  a  minor.  He  owns 
freehold  land  in  England.  His  capacity  to  convey  land  is  unaf- 
fected by  the  fact  that  he  is  a  minor  by  the  law  of  his  foreign 
domicil.^ 

4.  A  foreign  corporation  is  formed  under  the  law  of  New  York 
for  the  purchase  of  land,  and  with  a  right  under  the  law  of  New 
York  to  hold  land.  The  capacity  of  the  corporation  to  hold  land 
in  England  is  governed  by  the  law  of  England.^ 

6.  X^  a  domiciled  Scotchman  bom  out  of  lawful  wedlock,  is 
legitimated,  according  to  Scotch  law,  by  the  marriage  of  his  par- 
ents after  his  birth.  His  father  is  possessed  of  freeholds  in  Eng- 
land and  dies  intestate,  ^s  capacity  to  inherit  real  estate  in 
England  is  governed  by  the  law  of  England,  and  he  cannot 
acquire  the  freeholds  by  inheritance.^ 

6.  A  man  aged  24  is  domiciled  in  a  country  where  he  does  not 
attain  his  majority  till  he  is  25.  He  contracts  for  the  sale  of  land 
in  England.  The  validity  of  the  contract  is  not  affected  by  his 
minority  under  the  law  of  his  domicil. 

7.^  A  domiciled  Frenchman  disposes  of  freehold  land  in  Eng- 
land. The  proper  form  of  conveyance  is  determined  by  the  law 
of  England. 

8.  A  domiciled  Englishman  conveys  to  a  purchaser  domiciled  in 
England  a  right  of  shooting  over  lands  in  Scotland.  The  con- 
veyance is  made  by  an  instrument  in  writing,  but  not  under  seal. 
The  law  of  England  does,  but  the  law  of  Scotland  does  not, 
require  such  a  conveyance  to  be  under  seal.  The  conveyance  is 
valid,  i.  e.,  the  forms  required  are  determined  by  the  law  of  Scot- 
land.^ 

9.  A  domiciled  Scotchman  conveys  to  a  purchaser,  who  is  also 
a  domiciled  Scotchman,  the  right  of  shooting  over  land  in  Eng- 
land. The  conveyance  is  made  by  an  instrument  not  imder  seal 
The  conveyance  is  invalid,  not  being  in  accordance  with  the  law 
of  England  Qex  situs).^ 

1  Ibid.    Compare  In  re  Hernando,  1884,  27  Ch.  D.  284. 

'  See  as  to  Corporations,  WiUiarM,  Real  Property,  17th  ed.,  pp.  277-279. 

«  See  Role  134,  p.  497,  ante;  BirtwkMe  y.  VardUL,  1840,  7  CI.  &  F.  895 ; 
FenUm  v.  Livingstone,  1859,  3  Macq.  497.  Note  that  BirtiohiBtle  v.  VardilL  has 
no  reference  to  taking  land  otherwise  than  by  descent  In  re  Grey*a  Trusts, 
[1892]  3  Ch.  88. 

^  As  to  formalities  of  alienation,  see  p.  517,  ante, 

'  Adams  ▼.  Clutterbuck,  1883, 10  Q.  B.  D.  403. 

*  Inference  from  Adams  y.  Clutterbuck,  1883, 10  Q.  B.  D.  403. 
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10.^  A  domiciled  Frenchman  is  tenant  for  life  of  freeholds  in 
England.  His  right  to  deal  with  the  freeholds  is  governed  wholly 
by  the  law  of  England. 

11.  M  agrees  to  purchase  land  in  Demerara  of  N^  borrows 
money  of  A  in  England  for  the  purchase,  and  agrees  in  England 
to  secure  the  money  by  a  mortgage  of  the  land.  The  land  is  not 
properly  conveyed  to  A  according  to  the  formalities  required  by 
the  law  of  Demerara.  M  becomes  bankrupt.  X^  Jf 's  assignee, 
completes  the  purchase  of  the  land  from  N^  sells  it,  and  receives 
the  purchase-money.  Whether  A  has  an  equitable  right  to  the 
purchase-money  depends  on  the  law  of  Demerara  (Zex  iitus)^  not 
of  England.2 

12.^  A  Spanish  woman  domiciled  in  Spain  marries  a  Span- 
iard, domiciled  in  Spain,  on  the  1st  January,  1890.  She  owns  at 
the  time  of  her  marriage  land  in  England.  Her  rights  over  the 
land  are  determined  (if  there  is  no  settlement)  by  the  Married 
Women's  Property  Act,  1882  (lex  mtus).^ 

13.  An  Englishwoman  domiciled  in  England  marries  a  Span- 
iard domiciled  in  Spain.  At  the  time  of  her  marriage  she  is 
possessed  of  real  estate  in  England.  Prior  to  the  marriage  her 
real  estate  is,  imder  a  settlement  which  is  to  take  effect  according 
to  the  law  of  England,  settled  to  her  separate  use.  Rights  over 
the  land  are  determined,  under  the  settlement,  in  accordance  with 
English  law.^ 

14.®  A  agrees  with  X  in  England  to  convey  to  X  land  in 
India.  X  refuses  to  accept  the  conveyance,  on  the  ground  that 
A  has  not  a  title  to  the  land.  A  claims  a  good  title  by  prescrip- 
tion. In  proceedings  by  A  against  X  to  compel  X  to  accept  a 
conveyance,  the  question  whether  A  has  a  good  title  must  be  de- 
termined in  accordance  with  the  law  of  India  (lex  situs)  J 

15.^  A  domiciled  Scotchman  dies  possessed  of  freeholds  and 
leaseholds  in  England.  He  leaves  no  will,  or,  what  in  this  case 
is  the  same  thing,  no  will  which  is  valid  according  to  the  law  of 

'  See  p.  516,  ante. 

s  Waterhmse  y.  Stansfield,  1851,  9  Hare,  234 ;  1852, 10  Hare,  254. 

^  As  to  marriage,  see  p.  519,  ante. 

^  See  Story,  ss.  448-454  ;  Westlake,  3rd  ed.,  pp.  66,  192.  Compare  In  re 
Hernando,  1884,  27  Ch.  D.  284. 

^  In  re  Hernando,  1884,  27  Ch.  D.  284.  Bat  contrast  Martin  v.  Jforfm, 
1831,  2  R.  &  M.  507. 

*  As  to  prescription,  see  p.  518,  ante. 

^  Suggested  by  Hicks  v.  PovoeU,  1869,  L.  R.  4  Ch.  741.  Compare  In  re 
Peafs  Trusts,  1869,  L.  R.  7  Eq.  302. 

'  As  to  devolution  on  death,  see  pp.  519,  520,  ante. 
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England.  The  freeholds  descend  to  his  heir,^  according  to  the 
law  of  England  (lex  situs).  The  leaseholds  devolve  upon  the  de- 
ceased*s  next  of  kin,^  as  determined  by  the  Statute  of  Distributions 
(^lex  situs), 

16.^  T,  a  French  subject,  dies  domiciled  and  resident  in  France. 
He  executes  a  will  in  accordance  with  the  formalities  required 
by  the  law  of  England,  i.  6.,  by  the  Wills  Act,  1837,^  but  not  in 
accordance  with  the  formalities  required  by  the  law  of  France. 
By  his  will  T  makes  a  devise  of  leaseholds  and  all  other  his  real 
estate  and  chattels  real  in  England  to  trustees.  The  devise  is 
valid,  t.  e.,  the  formal  validity  of  the  will  as  regards  immovables 
is  governed  by  the  lex  situs.^ 

17.  T,  domiciled  in  a  foreign  country,  devises  English  lease- 
holds to  trustees  upon  trust  for  sale  and  investment,  and  directs 
the  investments  to  be  held  upon  trusts  for  accumulation  extend- 
ing beyond  the  periods  allowed  by  the  law  of  England.^  The  re- 
strictions on  the  devise  of  English  immovables,  and  the  proceeds 
thereof,  are  governed  by  the  lex  situs^  and  the  devise  is  invalid.*^ 

18.®  T,  domiciled  in  a  foreign  country,  bequeaths  X10,000  to 
trustees  to  purchase  land  in  England  for  the  support  of  a  char- 
ity. Whether  the  bequest  is  void  under  the  Mortmain  and  Char- 
itable Uses  Act,  1888?^  Semble,  it  is.^^  But  this  is  not  cer- 
tain." 

1  Birtwhisde  v.  VardiU,  1840,  7  CI.  &  F.  895. 

^  Duncan  y.  Lawson,  1889,  41  Ch.  D.  394,  with  which  compare  In  re  Good- 
man's Trusts,  1881,  17  Ch.  D.  (C.  A.)  266 ;  and  see,  as  to  legitimacy,  Rale 
134,  p.  497,  ante, 

'  As  to  devise,  see  pp.  519,  520,  ante. 

*  1  Vict.  cap.  26. 

*  Compare  De  Fogassieras  y.  Duport,  1881, 11  L.  R.  Ir.  123.  This  case  is  an 
Irish  case  and  refers  to  land  in  Ireland,  but  andoubtedly  is  sound  in  principle 
and  applies  to  immovables  in  England.  Note  that  the  will,  which  also  con- 
tained bequests  of  movables,  was,  as  regards  them,  invalid,  as  not  being  exe- 
cuted in  accordance  with  the  testator's  lex  domiciUL  See  chap,  zzz.,  Rule  182, 
p.686,jmw^ 

•  /.  e.,  by  the  Thellusson  Act,  39  &  40  Geo.  III.  cap.  98. 

^  Freke  v.  Carbery,  1878,  L.  R.  16  £q.  461,  with  which  compare  In  Goods  of 
GentUiy  1875,  Ir.  Rep.  9  £q.  541. 

•  As  to  wills  of  movables,  see  Rules  181, 182,  pp.  684,  686,  post. 
»  51  &  62  Vict.  cap.  43,  s.  4. 

>•  AUomey-General  v.  MiU,  1831,  2  Dow.  &  CI.  393 ;  Curtis  v.  Hutton,  1808, 
14  Ves.  637  ;  Westlake,  3rd  ed.,  p.  191 ;  Story,  s.  446. 

"  See  Mayor  of  Canterbury  v.  Wybum,  [1895]  A.  C.  89. 

The  question  to  be  determined  is,  whether  the  provisions  of  the  Mortmain 
Acts  constitute  a  law  affecting  English  land,  and  designed  to  prohibit  its  being 
left  directly  or  indirectly  by  will  to  a  charitable  use,  or»  as  far  as  regards 
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19.  Ty  domiciled  in  England,  leaves  by  will  lands  in  Italy  to 
English  trustees  upon  trust  to  sell  the  same,  and,  having  invested 
the  proceeds  in  English  investments,  to  hold  such  investments  on 
certain  trusts  which  are  valid  by  the  law  of  England  and  not 
valid  by  the  law  of  Italy.  The  right  of  the  trustees  to  take  and 
to  sell  the  land  is  governed  by  the  law  of  Italy  (lex  situs^.  The 
validity  of  the  trusts  as  to  the  proceeds  of  the  land  is  governed 
not  by  the  law  of  Italy,  but  by  the  law  of  England  (lex  domi- 
cilii).^ 

Exception  1.'  —  The  interpretation  of  a  contract  with  regard  to  an  immovable, 
and  the  rights  and  obligations  under  it  of  the  parties  thereto,  are,  proba- 
bly, to  be  determined  in  accordance  with  the  proper  law  of  the  contract^ 
which  need  not,  though  it  generally  does,  coincide  with  the  lex  situs. 

Comment 

The  effect  of  a  contract  is  in  general  determined  by  the  proper 
law  of  the  contract,  i.  e.,  the  law  with  reference  to  which  the  par- 
ties presumably  intended  to  contract ;  and,  in  the  case  of  a  contract 
in  regard  to  land,  this  proper  law  is  usually  the  law  of  the  country, 
e.  ^.,  France,  where  the  land  is  situate  (lex  sHilb)?  But  it  is  at 
least  possible  that  they  intended  to  contract  with  reference  to 
some  other  law,  e.  ^.,  the  law  of  England,  and  then  the  law  of 
England  and  not  the  lex  situs  ought,  it  would  seem,  to  determine 
the  effect  of  the  contract. 

Exception  2*  —  Under  Exceptions  1  and  2  to  Role  182  [t.  «.,  under  the  Wills 
Act,  1861,  sections  1  and  2],  a  wUl  made  by  a  British  subject  may  (possi- 
bly), as  regards  such  immovables  in  the  United  Kingdom  as  form  part  of 

bequests  of  personalty,  constitute  a  law  limiting  the  right  of  bequest,  and 
intended  to  prohibit  death-bed  gifts.  On  the  one  view,  which  is  apparently 
that  of  the  House  of  Lords  (Attorney-General  v.  Mill),  Ts  bequest  is  invalid  ; 
on  the  other  view,  which  is  tiiat  of  the  Privy  Council  {Mayor  of  Canterbury  v. 
Wyhum),  T*a  bequest  is  valid. 

^  In  re  Pierey,  [1895]  1  Ch.  83. 

^  For  meaning  of  "proper  law  of  the  contract,"  see  chap,  xxiv.,  Rule  143, 
p.  540,  post.    See  also,  chap,  zzv..  Rule  151,  p.  586,  post. 

«  Compare  Lloyd  v.  Guibert,  1865,  L.  R.  1  Q.  B.  115, 120,  121, 122,  judg- 
ment of  WilleSf  J. 

^  Whether  this  Exception  exists  or  not  depends  on  the  meaning  to  be  placed 
upon  the  term  «  personal  estate  "  in  the  Wills  Act,  1861  (24  &  25  Vict.  ci^. 
114),  ss.  1  and  2,  which  are  reproduced  in  Exceptions  1  and  2,  respectively,  to 
Rule  182.  See  comment  on  Exceptions  1  and  2,  pp.  690,  694, /Kwt,  and  App., 
Note  15,  The  WiUs  Act,  1861. 
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his  personal  estate,^  be  valid  as  to  form,  though  not  made  in  accordance 
with  the  formalities  required  by  the  lex  situs  (??)• 

Exception  3.' — The  limitation  to  an  action  or  other  proceeding  with  regard  to 
an  inunoTable  is  (probably)  governed  by  the  lex  fori*  (?). 

Ctomment 

Whether  the  possessor  or  occupier  of  land  who  has  no  title 
thereto  has  acquired  by  lapse  of  time  a  defence  against  an  action 
or  other  proceeding  for  the  recovery  thereof,  under  a  law  (Statute 
of  Limitations)  which  bars  the  remedy  of  the  person  otherwise 
entitled  to  recover  the  land,  is  a  question  of  procedure,  which 
on  general  principles  ought  to  be  determined,  and  probably  is 
determined,  by  English  Courts  in  accordance  with  the  lexfori.^ 

It  is,  however,  arguable  that  the  limitation  to  an  action  in 
regard  to  land  is  determined  by  English  Courts  in  accordance  with 
the  lex  eitus.^  But  the  authorities  in  support  of  this  deviation 
from  the  well-established  principle  that  procedure  is  governed  by 
the  lexjbri  are,  to  say  the  least,  not  conclusive.^    And  it  is  prob- 

'  For  the  meaning  of  **  personal  estate,"  or  *^  personal  property,"  see  Rule 
61,  p.  311,  ante, 

8  See  Beckford  v.  Wade,  1805,  17  Ves.  87 ;  Hicks  v.  PoweU,  1869,  L.  R.  4 
Ch.  741 ;  In  re  Peat*s  Trusts,  1869,  L.  R.  7  £q.  302  ;  PiU  v.  Dacre,  1876,  3  Ch. 
D.  295.  Compare,  however,  Westlake,  3rd  ed.,  p.  194,  and  Foote,  2nd  ed.,  pp. 
183-186. 

*  As  to  principle  that  all  matters  of  procedure  are  governed  by  the  lex  fori, 
see  chap,  zxxi.,  Rule  188,  p.  711,  post. 

^  For  meaning  of  lex  fori,  see  pp.  66,  75,  ante. 

*  Beckford  v.  Wade,  1805,  17  Ves.  87 ;  Hicks  v.  PotoeU,  1869,  L.  R.  4  Ch.  ' 
741 ;  In  re  Peat's  Trusts,  1869,  L.  R.  7  Eq.  302 ;  Pitt  v.  Dacre,  1876,  3  Ch.  D. 
295. 

^  No  certain  inference  can  be  drawn  from  cases  having  reference  to  land  in 
England,  for,  when  an  action  is  brought  in  an  English  Court  with  reference  to 
English  land,  the  lex  fori  and  the  lex  situs  coincide,  and  the  case  is  decided,  by 
whatever  name  the  law  be  called,  in  accordance  with  the  law  of  England. 

The  cases  in  which  English  Courts  entertain  proceedings  with  regard  to  for- 
eign land  are  necessarily  rare  and  exceptional.  (See  Rule  39,  p.  214,  ante,  and 
Exception  thereto,  p.  216,  ante.)  And  the  reported  cases  having  reference  to 
such  proceedings  may  suggest,  but  do  not  show  conclusively,  that  English 
Courts  have  held  questions  of  limitation  to  be  governed  by  the  lex  situs. 

Beclrford  v.  Wade,  1805, 17  Yes.  87,  is  not  a  case  decided  by  an  English 
Court  in  reference  to  foreign  land.  It  is  a  decision  by  the  Privy  Council  as  a 
Court  of  Appeal  from  Jamaica.  It  refers  to  prescription,  and  only  shows  that 
the  acquisition  of  a  title  to  land  in  Jamaica  is  determined  by  the  law  of 
Jamaica. 

Hicks  V.  Pmodl,  1869,  L.  R.  4  Ch.  741,  only  establishes  that,  where  the  lex 
situs  deprives  a  person  of  title  to  foreign  land,  he  cannot  enforce  in  England 
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able  that,  while  the  acquisition  of  title  to  land  by  prescription  is 
governed  by  the  lex  situs^  the  effect  of  a  Statute  of  Limitations, 
which  only  bars  the  remedy  for  the  recovery  of  land,  and  does  not 
give  a  prescriptive  title  to  land,  is  governed  by  the  lexfori.^ 

Illustration. 

^mortgages  land  in  one  of  the  British  colonies  to  ^.  ^is  in 
England.  A  brings  an  action  to  obtain  a  foreclosure  decree 
against  ^.^  The  time  within  which  such  an  action  can  be  brought 
in  England  is  (semble)  governed  by  the  lexfori.^ 

any  right  depending  on  the  possession  of  a  title  under  the  lex  situs;  but  the 
language  of  HtUherUyj  Ch.,  p.  746,  suggests  tl^at,  in  proceedings  with  regard 
to  land,  questions  of  procedure  may  perhaps  be  governed  by  the  lex  sihis. 

In  re  PealCs  Tntxts^  1869,  L.  R.  7  Ekj.  302,  seems  to  have  been  in  substance 
an  Indian  action.  The  question  to  be  decided  was,  what  were  the  shares  claim- 
able by  different  parties  interested  in  a  fund  in  England  which  represented  the 
proceeds  of  the  sale  of  land  in  India.  But  the  decision  seems  to  have  rested 
on  the  assumption  that  the  right  to  a  share  in  the  fund  was  the  same  as  the 
right  to  a  share  in  the  Indian  land,  and  that  a  person  whose  right  to  recover  a 
share  in  the  land  was  barred  by  an  Indian  Statute  of  Limitations  could  not  in 
the  English  proceeding^  claim  the  share  in  the  fund  which  represented  such 
land.  It  was  not,  moreover,  absolutely  necessary  to  decide  what  was  the 
effect,  in  the  English  proceedings,  of  the  Indian  Statute  of  Limitations. 

Piti  V.  Dacret  1876,  3  Ch.  D.  295,  decides  that,  in  an  action  to  recover  from  a 
person  in  England  the  arrears  of  an  annuity  chargeable  on  and  payable  out  of  the 
rents  of  land  in  Jamaica,  the  time  within  which  an  action  may  be  maintained 
for  the  recovery  of  the  annuity  is  determined,  not  by  the  English  Statute  of 
Limitations,  t.  «.,  the  Real  Property  and  Limitation  Act,  1833,  3  &  4  Will.  IV. 
cap.  27  (lex  fori),  but  by  the  law  of  Jamaica  (lex  sitits).  This  is  the  strongest 
authority  in  support  of  the  view  that  the  limitation  to  an  action  with  regard  to 
land  is  governed  by  the  lex  situs,  but  the  case  is  not,  even  if  rightly  decided, 
quite  conclusive.  The  law  of  Jamaica,  as  to  the  point  in  question,  was  the  old 
law  of  England  prior  to  3  &  4  Will.  IV.  cap.  27  ;  and  it  is  possible  to  explain 
the  case  simply  on  the  ground  that  3  &  4  Will.  IV.  cap.  27  applies  only  to  land 
in  England,  and  that,  as  regards  foreign  land,  the  lex  fori  is  the  old  law  of 
England,  which  in  this  case  coincided  with  the  lex  situs. 

^  See  especially.  Story,  s.  582,  and  Facte,  pp.  183-186. 

^  See  Paget  v.  Ede,  1874,  L.  K  18  Eq.  118,  and  compare  Exception,  p.  216, 
ante,  to  Rule  39. 

'  When,  in  accordance  with  Rule  66,  p.  333,  ante,  and  Rule  106,  p.  442,  ante, 
an  assignment  under  the  bankruptcy  law  of  one  country,  e.  g.,  England,  oper- 
ates as  an  assignment  to  the  representative  of  the  bankrupt's  creditors  of  lands 
situate  in  another  country,  e.  g.,  Victoria,  the  lands,  or  rather  the  proceeds 
thereof,  are  distributable  in  accordance  with  the  rules  of  the  English  bank- 
ruptcy law,  and  not  in  accordance  with  the  lex  situs.  This  may  perhaps  be 
looked  upon  as  a  further  exception  to  Rale  138,  p.  616,  ante.  The  case,  however^ 
seems  hsurdly  to  come  naturally  under  this  head  ;  the  subject  of  distribution  ia 
not  the  lands,  but  the  proceeds  of  the  lands. 


AMERICAN  NOTES. 
CHAPTER  XXII. 

IMMOVAfiLES. 

1.  Immovables  qoverned  by  lex  situs.  —  The  rule  that  immovables  are 
governed  by  the  lex  situs  includes  all  questions  of  title,  the  capacity  to  take  or 
transfer,  and  the  solemnities  necessary  to  a  valid  conveyance.  Heyer  v.  AleX' 
andeTf  108  111.  385  ;  Moore  v.  Churchy  70  Iowa,  208 ;  Succession  of  Larendon^ 
39  La.  An.  352  ;  Sevier  v.  Douglas,  44  I^.  An.  605  ;  Berthalot  v.  Fitch,  44  La.  An. 
503 ;  10  So.  867  ;  Welch  v.  Adams,  152  Mass.  74  ;  First  Nat.  Bank  v.  Hughes, 
10  Mo.  A  pp.  7  ;  Ordronaux  v.  Rey,  2  Sandf .  Ch.  36,  49 ;  Jinwright  v.  Nelson 
(Ala.),  10  So.  91 ;  Wharton,  Con/.  ofL,  s.  372.  Whether  a  mortgage  given  in 
one  State,  substantially  conveying  all  a  debtor's  property,  operates  upon  land 
in  another  State,  depends  upon  the  laws  of  the  latter.  Danner  v.  Brewer,  69 
Ala.  191.  See  also,  Haroey  v.  Edens,  69  Tex.  420.  The  question  as  to  what 
is  an  immovable  is  governed  by  the  lex  situs.  Chapman  v.  Robertson,  6  Paige 
Ch.  627,  630. 

In  Kelley  v.  Davis,  28  La.  An.  773,  it  is  said  that  the  effect  of  a  contract  be- 
tween husband  and  wife  as  to  realty  must  be  governed  by  the  lex  situs,  their 
capacity  to  contract  by  the  lex  domicilii  ;  but  the  contract  in  question  was  void 
under  either  law. 

In  Glenn  v.  Thistle  23  Miss.  42,  where  a  contract  was  made  in  Mississippi 
for  the  purchase  of  land  in  Louisiana,  and  the  purchase-money  was  to  be  paid 
in  Mississippi,  the  Court  said  that  the  law  of  Louisiana  (lex  situs)  would  gov- 
ern as  to  the  title,  and  the  law  of  Mississippi  (lex  loci  contractus)  as  to  the 
effect  of  a  failure  of  consideration.  In  both  States,  however,  the  effect  of  a 
failure  of  consideration  was  the  same. 

The  lex  situs  governs  as  to  prescription.  Wharton,  Con/,  o/  L.  s.  378, 
where  the  same  rule  is  assumed  as  to  the  limitation  of  actions  touching  immov- 
ables. 

2.  Effect  of  Marriage  on  Rights  to  Immovables.  —  The  effect  of 
marriage  upon  the  rights  of  the  parties  as  to  immovables  is  governed  by  the 
lex  sUus.  Baum  v.  BirchaU,  150  Pa.  St.  164  ;  24  Atl.  620  ;  30  W.  N.  C.  343  ; 
Richardson  v.  De  GivervUle,  107  Mo.  422  ;  Nelson  v.  Goree*s  Admr.  34  Ala.  566. 
But  a  lien  on  a  husband's  estate,  created  by  the  law  of^the  matrimonial  domi- 
cil,  to  secure  the  wife's  dotal  portion,  may  be  enforced  on  realty  in  another 
State.  Kendall  v.  Coons,  1  Bush  (Ky.),  530.  So,  obligations  created  by  a 
woman,  valid  by  the  law  of  her  domicil,  may  be  enforced  against  her  property 
in  another  State.  Wood  v.  Wheeler,  111  K.  C.  231  ;  Read  v.  Brewer  (Miss.), 
16  So.  350 ;  Clanton  v.  Barnes,  50  Ala.  262  ;  La  Selle  v.  Woolery  (Wash.), 
39  Pac.  663. 

A  marriage  contract  or  settlement  is  construed  as  to  immovables  by  the  lex 
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situM.    Heine  y.  MethanM  jr  Tradenf  Ins,  Co,  (La.)  13  So.  1 ;  Castro  y.  lUieSt 
22  Tex.  479  ;  Fuss  y.  Fuss,  24  Wis.  256.    See  Besse  y.  Pellochoux,  73  HL  285. 

3.  Devolution  of  Immovables. — The  deYolation  of  inunoYables  is  gov- 
erned by  the  lex  situs,  QrimbaU  v.  Patton,  70  Ala.  626  ;  Baubichon^s  Estate^ 
Myrick's  Probate  (Cal.),  55 ;  PraU  v.  Douglas,  38  N.  J.  £q.  516.  Money 
into  which  immovables  have  been  improperly  converted  is  distribnted  in  ac- 
cordance with  the  law  of  the  situs  of  such  immovables.  Lewis  v.  Barry,  72  Pa. 
St.  18.    See  Butler  v.  Green,  16  N.  T.  Supp.  888. 

As  to  the  effect  of  legitimation  by  marriage  on  the  capacity  to  inherit  im- 
movables, see  '*  Legitimacy,"  American  Notes  under  chap.  zx. 

A  child  lawfully  adopted  in  a  State  other  than  that  in  which  certain  lands 
lay  was  held  capable  of  inheriting.  Van  Matre  v.  Sankey,  148  HI.  536  ;  36 
N.  £.  628. 

The  rights  of  a  posthumous  child  as  to  the  inheritance  of  immovables  are 
governed  by  the  lex  situs.    Eyre  v.  Storer,  37  N.  H.  114. 

4.  Devise  of  Lamovables.  —  A  will,  in  order  to  pass  title  to  land,  must 
be  executed  in  accordance  with  the  formalities  prescribed  by  the  lex  situs. 
Robertson  v.  PickreU,  109  U.  S.  608  ;  CroUy  v.  Clark,  20  Fla.  849  ;  Martinis 
Estate,  11  Pa.  Co.  Ct.  245.  Contra,  Lyon  v.  Ogden,  85  Me.  374 ;  27  Atl.  258. 
where,  under  the  statutes  of  Maine,  an  attestation  in  conformity  with  the  laws 
of  the  place  in  which  the  will  was  executed,  but  not  in  conformity  with  the 
laws  of  Maine,  where  the  land  lay,  was  held  to  be  valid. 

Generally  speaking,  all  questions  touching  the  validity,  construction,  and 
effect  of  wills  relating  to  inunovables  are  determined  by  the  lex  situs,  Proctor 
V.  Clark,  154  Mass.  45  ;  27  K.  £.  673;  WasJ^bum  v.  Van  Steenwyk,  32  Minn. 
336  ;  Lockwood  v.  Lockwood,  51  Hun,  337  ;  Vogel  v.  Lehritter,  18  N.  T.  Supp. 
923  ;  Moody  v.  Johnson,  112  N.  C.  798  ;  Penfield  v.  Toum,  1  N.  Dak.  216  ;  46 
N.  W.  413 ;  Hdman  v.  Hopkins,  2,1  Tex.  38  ;  Ware  v.  Wisner,  50  Fed.  Rep. 
310  ;  e,  g.,  the  validity  of  a  charitable  devise  as  against  the  heir  at  law  ;  Jones 
V.  Habersham,  107  U.  S.  174 ;  the  validity  of  a  direction  for  the  accumulation 
of  the  income  of  realty,  Hdbson  v.  Hale,  95  N.  T.  588  (see  Despard  v.  Churchill^ 
53  N.  Y.  192)  ;  the  effect  of  a  devise  on  the  widow's  right  to  dower,  Atkmson 
V.  Staigg,  13  R.  I.  725.  The  Courts  of  one  State  will  not  be  bound,  in  respect 
of  lands  there  situate,  by  the  construction  put  upon  a  will  by  the  Courts  of 
another  State.  McCartney  v.  Osbum,  118  111.  403  ;  Keith  v.  Keitk,  97  Mo. 
223  ;  10  S.  W.  597.  But  the  Court  of  the  situs  may,  in  determining  the  mean- 
ing intended  to  be  conveyed  by  certain  words,  infer  such  meaning  from  the 
sense  attached  to  them  by  the  law  of  the  State  in  which  the  will  was  made. 
Ouerard  v.  Guerard,  73  Ga.  506.  See,  also.  Ford  v.  Ford,  70  Wis.  19  ;  1  Jar^ 
man  on  Wills,  6th  ed.,  Bigelow,  pp.  1,  2. 

The  foreign  probate  of  a  will  does  not  affect  the  title  to  lands.  McCormick 
V.  Sultivant,  10  Wheaton,  192,  202  ;  Wells,  Fargo  fr  Co,  v.  W<dsh  (Wis.),  57  N. 
W.  969.  See,  however.  Otto  v.  Doty,  61  Iowa,  23 ;  Bleidom  v.  Pilot,  (fc,  Co, 
(Tenn.)  15  S.  W.  737. 

The  testamentary  execution  of  a  power  of  appointment  given  by  a  will  in 
relation  to  land  is  governed  by  the  lex  situs,  SewaU  v.  WUmer,  132  Mass.  131. 
See  also,  CoUing  v.  De  Sartiges,  17  R.  I.  668. 


CHAPTER  XXm. 

MOVABLES.* 

Capacity. 

Rule  139.^ — A  person's  capacity  to  assign  a  movable, 
or  any  interest  therein,  is  governed  by  the  law  of  his  domi- 
cil  {lex  domicilii)  at  the  time  of  the  assignment  (?). 

This  Rule  must  be  read  subject  to  the  effect  of  Rules  140 
and  141.* 

Comment 

In  principle,  capacity  for  the  assignment  of  a  movable,  e.  g,^  by 
gift  or  sale,  should  be  governed  by  the  lex  domicilii  of  the  as- 
signor.^ Thus  if  Xj  a  minor  domiciled  in  Soothind,  makes  a  gift 
of  goods  in  England,  his  capacity  to  make  and,  therefore,  the  valid- 

^  Westlake,  3rd  ed.,  chap,  vii.,  and  especially,  pp.  179-185  ;  Foote,  pp.  236* 
261  ;  PhUlimore,  ss.  681-692 ;  Story,  ss.  374r402  ;  Whartoriy  sa.  297-377 ; 
Savigny  (Guthrie's  transL,  2nd  ed.),  ss.  366-368,  pp.  174^-187;  Bar  (Gillespie's 
transl.,  2nd  ed.),  ss.  222-228,  pp.  488-^02. 

The  Rules  in  this  chapter  refer  to  individual  assigrnment  of  moyables,  e.  g^ 
by  sale  or  gift  See  for  General  Assignment  of  Movables  in  consequence 
of  — 

(1)  Marriage.     (See  pp.  648-655,  post,) 

(2)  Bankruptcy.     (See  pp.  333-^44,  442-447,  ante,) 

(3)  Death.     (See  pp.  345-356,  456-466,  ante,  and  compare  chaps,  xxiz., 

xzx.,  post,) 

^  See  Savigny,  Guthrie's  iransL,  s.  367,  p.  182.  Contrast  Wharton,  ss.  329- 
333.  Compare  North  Western  Bank  y.  Poynter,  [1895]  A.  C.  66,  especially 
language  of  Lord  Watson,  p.  75. 

>  See  pp.  530,  533,  post. 

*  See,  e,  g.,  Savigny,  s.  367,  p.  182.  Though  Savigny  is  of  course  not  an 
authority  in  England  even  in  the  sense  in  which  Story  may,  within  certain 
limits,  be  taken  as  an  authority  for  the  guidance  of  English  judges,  yet  the 
doctrines  supported  by  the  English  Courts  of  recent  years,  in  reference  to 
the  choice  of  law,  have  tended,  especially  as  regards  the  law  governing  the 
assigrnment  of  movables,  to  coincide  with  the  principles  laid  down  by  Savigny. 
His  views,  therefore,  are  well  worth  referring  to  on  questions  as  to  which  no 
definite  decision  has  been  given  by  English  Courts. 
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ity  of  the  gift  depends  (it  would  seem)  upon  the  law  of  Soot- 
huid.  But  on  this  matter  it  is  impossible  to  speak  with  certainty. 
Capacity  to  alienate  movables  probably  stands  in  the  same  posi- 
tion as  capacity  to  contract,  and  there  is  ^  considerable  doubt  as 
to  the  limits  within  which  contractual  capacity  is  governed  by  the 
lex  domicilii.  We  may,  at  any  rate  (it  is  submitted),  assume 
that,  where  in  fact  a  good  title  to  a  movable  is  acquired  under 
the  lex  aitvSi  it  will  be  treated  as  valid  in  England,  even  though 
the  person,  6.  ^.,  a  minor,  conferring  the  title  under  the  lex  situs 
was  incapable  of  giving  a  good  title  under  his  lex  domicilii^  or, 
in  other  words,  that  Rule  139  is,  in  case  of  conflict,  liable  to  be 
overridden  by  either  Kule  140  or  Rule  141. 

Assignment  of  Movables  in  Accordance  with  Lex  Situs. 

Rule  140.^  —  An  assignment  of  a  movable  which  can  be 
touched*  (goods),  giving  a  good  title  thereto  according  to 
the  law  of  the  country  where  the  movable  is  situate  at  the 
time  of  the  assignment  (lex  situs),  is  valid.^ 

Comment 

'^  As  to  personal  chattels,^  it  is  settled  that  the  validity  of  a 
^Hransfer  depends,  not  upon  the  law  of  the  domicil^  of  the  owner, 

'  See  chap,  zxiy.,  Rule  146,  p.  543,  and  Exception  1,  p.  546,  po»L 

s  CammeU  y.  SeweU,  1860,  5  H.  &  N.  728  ;  1858,  3  H.  &  N.  617  ;  Castrique 
T.  Imrie,  1870,  L.  R.  4  H.  L.  414,  429,  opinion  of  Blackburn,  J.,  delivered  to 
H.  L, ;  Freeman  v.  E.  India  Co.  1822,  6  B.  &  Aid.  617  ;  Liverpool  Marine  Co. 
V.  Hunter,  1867,  L.  R.  4  Eq.  62  ;  In  re  Queensland  ^c,  Co.  [1891]  1  Ch.  636, 
545,  judgment  of  North,  J.  Though  this  case  is  decided  by  the  C.  A.  [1892] 
1  Ch.  219,  on  a  ground  different  from  that  taken  by  North,  J.,  no  dissent  is 
expressed  from  his  view  as  to  the  authority  of  the  lex  situs.  Alcock  y.  Smitkt 
[1892]  1  Ch.  (C.  A.)  238. 

*  Movables  (as  already  pointed  out,  pp.  65, 71, 72,  ante)  are  either  things  which 
can  be  moved  and  touched,  t.  e.,  goods,  or  things  which  cannot  be  touched,  u  «., 
choses  in  action  or  debts.  As  to  the  assignment  of  the  latter,  see  Rule  141, 
p.  533,  post. 

^  I.  e.y  of  course,  in  England. 

^  See,  for  whole  of  this  quotation,  Alcock  v.  Smilh^  [1892]  1  Ch.  (C.  A.) 
238,  267,  268,  judgment  of  Kay,  L.  J. 

^  This  language  probably  only  refers  to  cases  in  which  a  title  acquired  under 
the  owner's  lex  domicilii  comes  into  competition  with  a  title  acquired  under  the 
lex  situs  of  the  movable.  We  should  go  further  than  the  authorities  justify  if 
we  laid  down  that  under  no  circumstances  conld  a  title  acquired  merely  under 
the  lex  domicilii  be  good  (see  Rule  142,  p.  535,  post). 
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'*but  upon  the  law  of  the  country  in  which  the  transfer  takes 
"  place.  Our  own  law  as  to  distress  and  market  overt  is  illustra- 
"  tive  of  this.     The  goods  of  a  foreigner  distrained  in  the  house 

tenanted  by  an  Englishman  in  this  country  may  be  sold  for  the 

tenant's  rent,  and  the  purchaser  acquires  a  perfect  title,  what- 
"  ever  may  be  the  law  of  the  owner's  domicil.  So  the  goods  of  a 
"  foreigner  sold  here  in  market  overt  by  one  who  had  no  title  to 
"  them  could  not  be  recovered  from  the  purchaser.  In  both  cases 
"  the  property  would  pass  to  him  by  our  law. 

.  .  .  ^'  The  cases  on  the  subject  are  clear  and  consistent.  In 
"  Cammdl  v.  Sewell  ^  the  master  of  a  Prussian  vessel  sold  the 
"  goods  of  an  Englishman,  which  were  on  board  his  ship  in  Nor- 
"way,  under  circumstances  which  gave  the  purchaser  no  title 
^^  according  to  English  law,  but  a  good  title  according  to  the  law 
"  of  Norway,  and  it  was  held  in  the  Exchequer  Chamber  that  the 
**"  law  of  Norway  must  govern  the  transaction,  and  that  the  prop- 
^^  erty  had  passed  to  the  purchaser.  The  authority  of  that  deci- 
"  sion  was  recognised  in  Hooper  v.  Gumm?  and  by  the  House  of 
**  Lords  in  Castrique  v.  Imrie^  and  Williams  v.  Colonial  Bank.^^^ 

"  In  my  view,"  says  North,  J.,  in  another  case,  ..."  it  is  not 
"  necessary  for  me  to  express  any  opinion  on  this  interesting  and 
"  difficult  question  [viz.,  as  to  the  effect  of  the  lex  domicilii^  ; 
"  for,  assuming  the  principle  above  stated  [viz.,  mohUia  sequuntur 
^^ personam]  to  include  such  a  case  as  the  present,  there  is  another 
"  equally  well-known  rule  of  law,  viz.,  that  a  transfer  of  movable 
"property,  duly  carried  out  according  to  the  law  of  the  place 
"  where  the  property  is  situated,  is  not  rendered  ineffectual  by 
**  showing  that  such  transfer  as  carried  out  is  not  in  accordance 
**  with  what  would  be  required  by  law  in  the  country  where  its 
"  owner  is  domiciled.  To  give  an  instance.  According  to  Scotch 
"  law  it  is  necessary,  in  order  to  give  a  charge  on  corporeal  mov- 
"  ables,  that  they  should  be  delivered  to  and  placed  in  the  posse&- 
"  sion  of  the  creditor.  But  if  a  domiciled  Scotchman  resident  in 
"  London  gave  a  duly  registered  bill  of  sale  on  the  furniture  of 
"  his  house,  that  would  be  a  complete  and  effectual  transfer  of  the 
"property,  without  its  being  delivered  to  the  creditor,  notwith- 
"  standing  that  such  a  disposition  of  furniture  in  Scotland  would 
"  have  been  ineffectual  without  delivery."  ^ 

1  3  H.  &  N.  617;  5  H.  &  N.  728  ;  29  L.  J.  Ex.  350. 

«  L.  R.  2  Ch.  282. 

»  L.  R.  4  H.  L.  414. 

*  15  App.  Cas.  267. 

^  Inre  Queensland  Sfc.  Co,  [1891]  1  Ch.  536,  545,  jadgment  of  North,  J. 
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These  judicial  dicta  are,  it  is  submitted,  decisive  in  support  of 
Rule  140.  They  show  that  the  notion  once  prevalent,  and  in 
favour  of  which  strong  dicta  may  be  cited,^  that  the  transfer  or 
assignment  of  an  individual  movable  was  invalid  unless  made  in 
accordance  with  the  owner's  lex  domicilii^  is  now  rejected  by  our 
Courts,  and  that  the  transfer  of  goods  in  accordance  with  the  lex 
situs  gives  a  good  title  in  England  whatever  be  the  domicil  of  the 
owner,  or  whatever  the  mode  of  transfer. 

A  judgment  in  rem  by  a  Court  of  competent  jurisdiction  which 
transfers  the  property  in  goods  from  one  person  to  another  is  a 
fortiori  conclusive,  and  gives  a  good  title  to  the  person  in  favour 
of  whom  the  judgment  is  given,^  and  the  efEect  in  this  respect  of 
such  a  judgment  may  now  be  considered  a  deduction  from  the 
principle  stated  in  Rule  140.  This  should  be  noted,  because  most 
if  not  all  of  the  decisions,  as  contrasted  with  the  judicial  dicta, 
which  can  be  cited  in  support  of  our  Rule,  refer  to  judgments,  or 
to  proceedings  of  a  judicial  character.^ 

Illustrations. 

1.  ^  is  a  domiciled  Frenchman.  His  watch  is  stolen  in  Lon- 
don and  sold  to  ^  in  market  overt.  X  acquires  a  good  title 
against  A^  even  if  A  shows  that  a  sale  in  market  overt  does  not 
give  a  good  title  according  to  the  law  of  France.^ 

2.  A  is  domiciled  in  Germany,  but  is  resident  in  lodgings  in 
London.  His  goods  are  seized  by  the  superior  landlord,  under  a 
distress  for  rent  due  from  the  lodging-house  keeper.  The  goods 
are  sold  to  X.  X,  whatever  the  law  of  Germany,  has  a  good  title 
to  the  goods  as  against  A.^ 

3.  A  is  domiciled  in  England.  His  ship  is  wrecked  on  the 
coast  of  Norway.  The  cargo  is  sold,  wrongfully  according  to 
English  law,  by  M^  the  captain,  to  Xy  who  acquires  a  good  title 
according  to  Norwegian  law.  X  brings  the  goods  to  England, 
^has  a  good  title  here  to  the  goods  against  A.^ 

^  E,  g.f  jadgment  of  Loughbaroughf  Ch.,  in  Sill  v.  Wonwidc^  1791, 1  H.  BL 
665,690. 

'  See  chap,  xvi.,  Rule  102,  p.  427,  ante, 

>  E.  g.,  Cammdl  v.  SeweU,  1860,  5  H.  &  N.  728  ;  Alcodt  v.  SnM,  [1892]  1 
Ch.  (C.  A.)  238  ;  /n  re  QueenOand  ^.  Co.  [1891]  1  Gh.  536 ;  [1^92]  1  Cb. 
(C.  A.)  219. 

*  See,  for  these  cases,  CammeU  ▼.  SeweU,  1860,  5  H.  &  N.  728,  743,  744, 
per  Curiam,  Compare  language  of  Kay^  J.,  in  Alcock  y.  SmUkf  [1892]  1  Ch. 
(C.  A.)  238,  268,  cited,  pp.  530,  531,  ante. 

*  Ihid. 
«  Ibid. 
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Rule  141.^  —  An  assignment  of  a  movable  which  cannot 
be  touched,  i.  e.,  of  a  debt,  giving  a  good  title  thereto  ac- 
cording to  the  lex  situs  of  the  debt  (in  so  far  as  by  analogy 
a  situs  can  be  attributed  to  a  debt),  is  valid. 

Provided  that 

(1)  the  liabilities  of  the  debtor  are  to  be  determined  by 

the  law  governing  the  contract  between  him  and 
the  creditor ;  ^ 

(2)  the  right  to  recover  the  debt  is,  as  regards  all  mat- 

ters of  procedure,  governed  by  the  lex  fori? 

Comment. 

There  has  been,  and  still  exists,  some  uncertainty  as  to  the  law 
which,  in  case  of  conflict,  governs  the  assignment  of  a  debt.  It 
has  sometimes  been  held  to  be  the  lexfori,^  According  to  another 
view,  the  law  governing  the  assignment  is  the  law  of  the  domicil 
of  (apparently)  the  creditor.*  The  doctrine  which  is  now  pretty 
well  established  in  England  is  that  which  is  enunciated  in  our 
Rule,  viz.,  that  an  assignment  of  a  debt  is  valid  if  made  in  accord- 
ance with  the  lex  situs^  in  so  far  as  a  situs  or  locality  can  be  by  a 
sort  of  analogy  attributed  to  a  debt. 

For  a  debt,  though  it  has  not  in  strictness  any  local  situation, 
may  be  so  connected  in  different  ways  with  a  particular  country 
as  to  possess  something  which  bears  an  analogy  or  resemblance 
to  a  situs.  Thus,  the  place  where  a  debtor  resides  (or  perhaps 
where  a  debt  is  made  payable)  may  be,  and  for  many  purposes 
is,  held  the  situs  of  the  debt;  and  so,  again,  where  a  debt 
arises  from  a  bill  of  exchange  or  other  negotiable  instnmient, 
the  bill  or  instrument  has  itself  a  local  situation  which  may  be, 
and  is  in  fact,  treated  for  many  purposes  as  the  situs  of  the  debt.^ 
When,  therefore,  a  situs  or  local  situation  can  be  thus  artificially 
ascribed  to  a  debt,  the  assignment  thereof  in  accordance  with  the 

1  See  eapeciiMyy  Foate,  2nd  ed.,  pp.  247-251 ;  Westlake,  3rd  ed.,  pp.  183- 
185  ;  Story,  as.  39&-400  b  and  565.  In  re  Queensland  ^c.  Co,  [1891]  1  Ch. 
536  ;  [1892]  1  Ch.  (C.  A.)  219  ;  Alcock  v.  SmUh,  [1892]  1  Ch.  (C.  A.)  238. 

'  Lee  v.  Ahdy,  1886, 17  Q.  B.  D.  309  ;  CoUmial  Bank  v.  Cody,  1890, 15  App. 
Cas.  267. 

*  See  chap,  xxzi.,  Rule  188,  p.  711,  pat, 
«  The  MUfard,  1858,  Sw.  362. 

*  See  especiallj,  Story,  s.  397. 
«  Compare  pp.  318-321,  ante. 
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lex  situs  is,  speaking  generally,  a  valid  assignment.^  Hence  the 
sale  of  a  bill  in  accordance  with  the  law  of  the  country  where 
the  bill  is  situate  is  a  valid  assignment  or  transfer  of  the  bill  and 
the  rights  arising  under  it.^ 

Provisos.  —  We  must,  however,  in  this  matter,  distinguish  be- 
tween the  validity  of  the  assignment  or  transfer  of  the  debt  and 
the  effect  of  the  assignment  as  against  the  original  debtor. 

The  validity  of  the  assignment  depends  on  the  lex  sitits^  i.  e., 
on  the  law  of  the  place  where  the  debt  is  to  be  considered  as 
situate. 

The  effect^  on  the  other  hand,  of  the  assignment,  as  against  the 
debtor,  i.  e.,  what  are  the  rights  acquired  by  the  assignee,  must 
(it  is  submitted)  depend  on  the  law  which  governs  the  contract 
between  the  debtor  and  the  creditor  (assignor).  Under  whatever 
law  the  assignment  takes  place,  the  liability  of  the  debtor,  Xy 
cannot  be  increased  through  the  assignment  by  the  creditor  to 
another  person  of  the  claim  against  the  debtor.^ 

The  rights,  further,  of  set-off  and  the  like,  which  under  Eng- 
lish law  are  treated  as  matters  of  procedure,^  are  governed  wholly 
by  the  lex  fori.  ' 

lUnstrations. 

1.  An  English  bill  payable  in  England  is  drawn  and  accepted  in 
England  by  an  English  firm  domiciled  in  England.  It  is  indorsed 
in  Norway  for  value  to  B,  In  consequence  of  judicial  proceed- 
ings in  Norway  against  L  (jS's  partner),  the  bill  is  seized  in 
accordance  with  Norwegian  law,  and,  on  judgment  being  given 
against  X,  is,  when  overdue,  sold  in  accordance  with  Norwegian 
law  to  A.  Under  the  law  of  Norway,  A^  though  the  bill  is  over- 
due, takes  a  perfect  title  to  the  bill  and  the  proceeds  thereof  freed 
from  all  equities  or  claims  of  B.  Under  the  law  of  England,  a 
purchaser  of  the  bill  in  England  would,  the  bill  being  overdue, 
have  taken  it  subject  to  the  claims  of  B.     The  validity  of  the 

1  The  two  recent  cases,  In  re  Queensland  ^c.  Co.  [1891]  1  Ch.  636 ;  [1892] 
1  Ch.  (C.  A.)  219,  and  Alcock  v.  SmUh,  [1892]  1  Ch.  (C.  A.)  238,  which  most 
distinctly  affirm  the  validity  of  an  assignment  of  a  movable  in  accordance  with 
the  lex  sitiUf  both  refer  to  the  assignment  of  a  chose  in  action,  or  debt. 

Compare  Colonial  Bank  v.  Cody,  1890,  15  App.  Cas.  267,  and  same  case, 
nom.  WUliams  v.  Colonial  Bank,  1888,  38  Ch.  D.  (C.  A.)  388. 

«  Alcock  V.  Smith,  [1892]  1  Ch.  (C.  A.)  238. 

«  See  Foote,  247-261. 

*  See  chap,  xxxi.,  Rule  188,  p.  711,  post. 
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assignment  is  governed  by  the  law  of  Norway,  and  ^'s  claim  to 
the  bill  and  the  proceeds  thereof  is  valid  as  against  B.^ 

2»  X  &  Co,^  an  English  banking  company,  assign  to  B  debts 
owing  to  JT  <£  Co.  from  debtors  resident  in  Scotland.  No  notice 
of  the  assignment  is  given  to  the  Scotch  debtors.  A  brings  an 
action  in  Scotland  against  X&  Co,  and  arrests  (attaches)  the 
debts  due  from  the  Scotch  debtors  to  Xd^  Co.  Under  Scotch 
law,  the  arrestment  is  equivalent  to  an  assignment  to  A  with  inti- 
mation  or  notice  to  the  debtors.  Under  the  law  of  England,  the 
assignment  to  B  would  under  the  like  circumstances  take  priority 
over  the  assignment  to  ^.  A  obtains  judgment  in  Scotland 
against  ^for  more  than  the  amount  of  the  debts  arrested.  He 
has  obtained  a  good  title  imder  the  assignment  in  accordance  with 
the  lex  situs  (Scotland).  The  assignment  ia  valid,  and  the  claim 
of  A  has  priority  to  the  claim  of  B.^ 

8.  JT,  an  Englishnum,  incurs  in  England  a  debt  to  A^  also  an 
Englishman.  The  debt  is  assigned  in  France  by  ^  to  J9.  The 
validity  and  extent  of  jS's  claim  against  X  is  governed  by  the  law 
of  England,  i.  e.,  it  depends  upon  the  obligations  incurred  imder 
English  law  by  JT  to  ^.^ 

4.  The  circumstances  of  the  case  are  the  same  as  in  Illustration 
8.  B  brings  an  action  against  X  for  the  debt.  X,  at  the  time 
of  contracting  the  debt,  has  a  set-off  against  A.  X  can  plead  the 
set-off  in  the  action  by  B. 

Rule  142.*  —  Subject  to  the  exception  hereinafter  men- 
tioned, and  to  Rules  140  and  141,^  the  assignment  of  a 
movable,  wherever  situate,  in  accordance  with  the  law  of  the 
owner's  domicil,  is  valid. 

>  Alcock  Y.  Smith,  [1892]  1  Ch.  (C.  A.)  238.  See  especially,  pp.  253-255, 
judgment  of  Romer,  J. ;  pp.  263,  264,  judgment  of  Lindky,  L.  J. ;  pp.  267, 
268,  judgment  of  Kay^  L.  J. 

«  Compare  In  re  Queensland  frc.  Co.  [1891]  1  Ch.  536 ;  [1892]  1  Ch.  (C. 
A.)  219.  This  case  is  decided  by  Norths  J.,  on  the  ground  given  in  the  illustra- 
tion. It  is  decided  by  the  Court  of  Appeal  (affirming  the  judgment  of  Noriki  J^ 
on  a  different  ground,  but  the  Court  does  not  seem  to  question  the  soundness  of 
the  view  taken  by  Northj  J.  Note  that  In  re  Queensland  Sfc.  Co.  is  an  instance 
of  a  distinct  conflict  between  the  lex  situs  and  the  lex  dondciUif  and  that  the  lex 
situs  prevailed. 

»  Comppre  Lee  v.  Abdy,  1886, 17  Q.  B.  D.  309. 

*  See  Story,  s.  384. 

'  See  p.  530,  and  p.  533,  ante. 
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Comment 

*^  The  general  rule  is,  that  a  transfer  of  personal  property,  good 
^^by  the  law  of  the  owner's  domicil,  is  valid  wherever  else  the 
^  property  may  be  situate."  ^  ^*  The  transfer  of  personal  property 
^must  be  regulated  by  the  law  of  the  owner's  domicil,  and,  if  valid 
**'  by  that  law,  oufi:ht  to  be  so  rerarded  by  the  Courts  of  every 

No  reported  case  can  (it  is  believed)  be  cited  as  absolutely  sup- 
porting this  Sule^  in  reference  to  individual  assignments,  e,  ^.,  by 
gift  or  sale ;  but  the  validity  of  such  assignments,  when  made  in 
accordance  with  the  owner's  lex  domicilii^  is  so  uniformly  taken 
for  granted  by  judges  and  by  writers  of  eminence,  such  as  Story, 
that  we  may  assume  that  a  sale  or  gift  by  a  person  domiciled  in 
England  will,  at  any  rate  if  made  in  England,  be  held  (if  it  be 
in  accordance  with  English  law)  to  be  valid  as  regards  goods 
wherever  situate.  Whether  the  same  principle  will  apply  to  all 
other  cases  admits  of  doubt. 

JTv  for  example,  domiciled  and  being  in  England,  makes  a  gift 
by  deed  to  ^  of  goods  at  Paris.  The  gift  is  valid  here  without 
reference  to  French  law.^  If  X  were  to  bring  the  goods  to  Eng- 
land, no  third  person^  having  acquired  a  title  to  them  under 
French  law,  the  goods  would  be  held  to  be  the  property  of  A. 

The  same  result  ought  (it  would  seem)  to  follow  if  ^,  when 
domiciled  in  England,  but  being  in  France,  makes  a  gift  by  deed 
to  j4  of  goods  at  Pstris.  In  such  a  case,  however,  our  Courts 
would  possibly  hold  that  the  form  required  by  the  lex  loci  was 
imperative,  and  that  therefore,  if  the  gift  does  not,  by  the  law  of 
France,  pass  the  property  in  the  goods,  there  has  been  no  transfer 
of  property  at  all. 

^,  again,  domiciled  and  l>eing  in  a  foreign  country,  where  prop- 
erty in  goods  can  be  copyeyed  by  a  verbal  gift,  gives  A^  by  word 
of  mouth,  furniture  of  JTs  in  London.  The  property  (perhaps) 
passes  to  A. 

'  Story,  8.  384.    Compae  North  Weiftem  Bank  ▼.  Poynter,  [1895]  A.  C.  66. 

<  Liverpool  Marine  ^c  Co.  y.  Htmtery  1868,  L.  R.  3  Ch.  479,  483,  judgment 
of  CJielmsfordf  Ch. 

'  The  oases  which  may  be  cited  refer  to  general  assigmnents,  e,  g^  in  ease 
of  death. 

^  As  to  French  law,  see  Code  Cioil,  Art.  931. 

ft  This  limitation  must  probably  be  added  in  accordance  with  Rule  140, 
p.  530,  tmte.  See  Castrique  ▼.  Imrie,  1870,  L.  R.  4  H.  L.  414 ;  CammeU  y. 
SeweU,  1860,  5  H.  &  N.  728 ;  Stringer  y.  English  ^.  In».  Co.  1870,  L.  R.  5  Q. 
B.599. 


MOVABLES.  637 

It  must,  however,  remain  doubtful  whether  at  any  rate  the  two 
last  cases  do  not  fall  within  the  Exception  to  our  Kule. 

If  a  title  acquired  under  the  owner's  lex  domicilii  conflicts  with 
a  title  acquired  under  the  lex  situs^  the  latter  (it  is  submitted) 
prevails.  X^  domiciled  in  England,  there  by  deed  gives  goods  in 
France  to  B.  He  afterwards  in  France  gives  them  by  delivery  to 
r  A.  If  ^  obtains  a  good  title  under  the  law  of  France,  the  gift  to 
A  is  valid  in  England  as  against  the  claim  of  B.^ 

Exception.  —  When  the  law  of  the'country  where  a  moyable  is  situate  (lex  situs) 
prescribes  a  special  form  of  transfer,  an  assignment  according  to  the  law 
of  the  owner's  domioil  (lex  domciUi)  is,  if  the  special  form  is  not  followed, 
inyalid.* 

Comment 

The  law  of  the  owner's  domicil  does  not  determine  the  validity 
of  a  transfer  of  movables,  if  ''  there  is  some  positive  or  customary 
^^  law  of  the  country  where  they  are  situate  providing  for  special 
^^  cases  (as  is  sometimes  done),  or,  from  the  nature  of  the  particu- 
^'  lar  property,  it  has  a  necessarily  implied  locality."  ^  Among  the 
latter  class  have  been  placed  contracts  respecting  public  funds  or 
stock,  the  local  nature  of  which  requires  them  to  be  carried  into 
execution  according  to  the  local  law.  No  positive  transfer  can  be 
made  of  such  property  except  fin  the  manner  prescribed  by  the 
local  regulations.^ 

^  But  see  Coote  y.  Jecks,  1872,  L.  R.  13  £q.  697.  The  question  as  to  a  con- 
flict, in  the  case  of  a  gift  of  goods,  between  the  lex  situs  and  the  lex  domicilii^ 
might  (semble)  have  been  raised,  but  was  not  raised,  in  Cochrane  ▼.  Moore, 
1890,  26  Q.  B.  D.  (C.  A.)  67. 

*  Siary,  s.  383.  See  Robinson  v.  EUmd,  1760,  2  Burr.  1077, 1079 ;  1  W.  Bl 
234,246. 

*  Story,  s.  38a 

*  Ibid, 
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MOVABLES. 

(Roles  139-141.)  Individual  Assionmekt  of  Movables.  —  A  transfer  of 
movables,  made  in  the  country  of  the  owner's  domicil  and  in  accordance  with 
the  law  there  preyailing,  will  generally  be  enforced  by  the  Courts  of  the  conn- 
try  where  the  property  is  situated,  although  the  mode  of  transfer  may  be 
different  from  that  prescribed  by  the  law  of  the  latter  country.  Green  y.  Van 
Buskirk,  6  Wall.  307 ;  7  Wall.  139 ;  BameU  v.  Kinney,  147  U.  S.  476  ;  13 
Sup.  Ct.  403  ;  Warner  v.  Jaffiray,  96  N.  Y.  248  ;  Frank  v.  Bdbhkt,  155  Mass. 
112 ;  29  N.  £.  209.  This  rule,  however,  must  give  way  when  the  statutes 
of  the  country  where  the  property  is  situated,  or  the  established  policy  of  its 
laws,  prescribe  a  different  rule.  Chreen  v.  Van  Buskirk,  5  Wall.  307  ;  7  WalL 
139 ;  Bamett  v.  Kinney,  147  U.  S.  476  ;  13  Sup.  Ct.  403 ;  Barth  v.  Backus, 
140  N.  Y.  230  ;  29  N.  £.  209  ;  Frank  v.  BobbiU,  155  Mass.  112.  As  to  con- 
flict of  laws  touching  conditional  sales,  see  Benjamin  on  Sales,  6th  Am.  ed., 
Bennett,  p.  292. 

The  general  rule  stated  above  as  to  the  transfer  of  movables  applies  to  the 
voluntary  assignment  by  a  debtor  of  his  movables  for  the  benefit  of  his  cred- 
itors. Bamett  v.  Kinney,  147  U.  S.  476  ;  13  Sup.  Ct  403 ;  Schroeder  v. 
Tompkins,  58  Fed.  Rep.  672  ;  Frank  v.  BobhUt,  155  Mass.  112  ;  29  N.  £.  209 ; 
Woodward  v.  Brooks,  128  111.  222  ;  20  N.  £.  658  ;  Lipman  v.  Link,  20  Dl.  App. 
359  ;  Green  v.  WaUUs  Iron  Works,  49  N.  J.  £q.  48  ;  23  Atl.  496 ;  Matthews 
V.  Lloyd,  89  Ky.  625  ;  13  S.  W.  106  ;  Butler  v.  WendeU,  57  Mich.  62 ;  Lane  ▼. 
Wheelwright,  143  N.  Y.  634  ;  Vanderpoel  v.  Gorman,  140  N.  Y.  563  ;  Egbert  v. 
Baker,  58  Conn.  319  ;  20  Atl.  466  ;  Covey  v.  Cutler  (Minn.),  56  N.  W.  255 ; 
Paige  v.  Sexsmith  Lumber  Co.  31  Minn.  136  ;  Smith's  Appeal,  104  Pa.  St.  381  ; 
Zuppan  V.  Bauer,  17  Mo.  App.  678  ;  Weider  v.  Maddox,  66  Tex.  372.  Soch 
assignment  may  be  enforced  against  subsequently  attaching  creditors  of 
the  place  where  the  property  is  situated.  First  Nat.  Bank  v.  Walker,  61 
Conn.  154 ;  23  Atl.  696  ;  Train  v.  Kendall,  137  Mass.  366  ;  Princeton  Mfg. 
Co.  V.  White,  68  Ga.  96  ;  Van  Wyck  v.  Read,  43  Fed.  Rep.  716  ;  Askew  v.  La 
Cygne  Exchange  Bank,  83  Mo.  366 ;  53  Am.  Rep.  590 ;  Smith's  Appeal,  104 
Pa.  St.  381 ;  Cook  v.  Van  Horn,  81  Wis.  291  ;  50  N.  W.  893 ;  Thompson  t. 
Fry,  51  Hun,  296  ;  4  N.  Y.  Supp.  166.  See  Bacon  v.  Home,  123  P^  St  452. 
This  rule  is,  however,  subject  to  the  lex  situs,  under  which  the  Courts  may  re-> 
fuse  to  enforce  the  assignment  as  against  domestic  creditors,  or  on  other 
grounds  of  interest  or  policy.  Green  v.  Van  Buskirk,  5  WalL  307  ;  7  WalL 
139,  approved  in  BameU  v.  Kinney,  147  U.  S.  476 ;  13  Sup.  Ct  403  ;  Town- 
send  V.  Coxe  (lU.),  37  N.  £.  689 ;  May  v.  First  Nat.  Bank  of  AttlOforo, 
122  111.  551 ;  Henderson  v.  Schaas,  35  111.  App.  155 ;  Green  v.  WaUis  Iron 
Works,  49  N.  J.  £q.  48 ;  23  Atl.  498  ;  Kansas  City  Packing  Co.  v.  Hoover^ 
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1  App.  D.  C.  268  ;  Faulkner  v.  Hyman,  142  Mass.  53  ;  Warner  v.  Jqffray,  96 
N.  Y.  248  ;  48  Am.  Rep.  616  ;  Grady  v.  Boioe,  11  Daly,  269 ;  /.  3f.  Atherton 
Co.  ▼.  Ives,  20  Fed.  Rep.  894  ;  In  re  Dalpay,  41  Minn.  632  ;  43  N.  W.  604  ; 
Weiskettle*8  Appeal,  103  Pa.  St.  622.  See  Frank  v.  Babbitt,  166  Mass.  112  ;  29 
K.  £.  209.  Statutes  in  general  terms  forbidding  an  assignment  with  prefer- 
ences are  to  be  construed  as  affecting  only  domestic  assignments.  Bamett  v. 
Kmney,  147  U.  S.  476  ;  13  Sup.  Ct.  403  ;  Butler  t.  WendeU,  67  Mich.  62 ; 
JuiUard  y.  May,  130  III.  87 ;  22  N.  £.  477 ;  Matthews  ▼.  Uoyd,  89  Ky.  626. 
Contra,  Ex  parte  Dickinson,  29  S.  C.  463,  where  an  assignment  made  in  New 
York,  preferring  the  claims  of  employees,  as  required  by  the  laws  of  New 
York,  was  held  to  be  invalid  on  the  ground  of  such  preference  in  South  Caro- 
lina, as  against  the  subsequent  attachments  of  foreign  creditors.  See  Russell 
v.  Tunno,  11  Rioh.  303  ;  Bank  &.  Stelling,  31  S.  C.  360 ;  9  S.  £.  1028. 

Where  partners,  resident  or  domiciled  in  New  Jersey,  but  doing  business  in 
New  York,  made  an  assignment  of  property  in  the  latter  State  with  prefer- 
ences, such  assignment  was  held  to  be  valid  in  New  York,  though  by  the  laws 
of  New  Jersey  assignments  with  preferences  are  invalid.  Smedley  v.  Smith,  8 
N.  Y.  Supp.  100. 

A  statute  forbidding  corporations  to  assign  with  preferences,  in  contempla- 
tion of  insolvency,  does  not  apply  to  a  foreign  corporation.  Lane  v.  Wheels 
voright,  69  Hun,  180 ;  affirmed,  143  N.  Y.  634.  See  Boehme  v.  Rail  (N.  J.), 
26  Atl.  832.  On  the  other  hand,  a  foreign  corporation  not  prohibited  by  its 
charter  may  assign  with  preferences,  or  confess  judgment  by  way  of  prefer^ 
enoe,  in  a  State  where  it  is  lawful  to  do  so,  and  such  assignment  or  confession 
will  be  valid  as  to  property  there  situate,  though  a  general  enactment  of  the 
State  under  whose  laws  the  corporation  was  created  makes  such  acts  unlawful. 
Pairpoint  Mfg,  Co,  v.  Watch  Co,  161  Pa.  St.  17 ;  23  AU.  1003 ;  34  W.  N.  C. 
216  ;  HaU  v.  Ohio  ^-c.  Co.  24  Wkly.  Law  Bui.  310. 

It  has  been  held  in  New  York  that  the  title  of  a  citizen  of  that  State  to  per- 
sonal property  is  not  divested  by  its  sale  in  a  foreign  country,  without  his  au- 
thority or  consent,  to  another  citizen  of  the  State,  though  the  sale  was  sufficient 
to  pass  title  in  the  foreign  country.  Edgerly  v.  Bush,  81  N.  Y.  199.  See  also, 
Wylie  V.  Speyer,  62  How.  (N.  Y.)  Pr.  107,  where  this  principle  was  applied 
to  overdue  coupons  sold  in  a  foreign  country  and  sent  to  New  York,  where  they 
were  payable,  for  collection. 

The  validity  of  a  gift  causa  mortis  is  determined  by  the  law  of  the  place 
where  it  is  made.    Emery  v.  Claugh,  63  N.  H.  662. 

An  assignment,  by  a  creditor  residing  in  one  State,  of  a  debt  due  from  a  per- 
son residing  in  another  State,  is,  if  valid  according  to  the  laws  of  the  former 
State,  good  in  the  State  in  which  the  debtor  resides  against  the  attachments  of 
citizens  of  other  States.  Consolidated  Tank  Line  Co.  v.  ColUer,  148  HL  269 ; 
36  N.  £.  766. 

Where  the  lex  situs  of  a  movable  prescribes  a  special  form  of  transfer,  an 
assignment  according  to  the  Ux  domicilii  is,  if  the  special  form  is  not  observed, 
invalid.    Warner  v.  Jaffray,  96  N.  Y.  248.   See  Forbes  v.  ScanneU,  13  CaL  241. 


CHAPTER  XXIV. 
CONTRACTS.*  —  GENERAL  RULES. 

(A)   PRELIMINARY. 

Rule  143.^  —  Li  this  Digest  the  term  "  proper  law  of 
a  contract "  means  the  law,  or  laws,  by  which  the  parties 
to  a  contract  intended,  or  may  fairly  be  presumed  to  have 
intended,  the  contract  to  be  governed ;  ^  or  (in  other  words) 
the  law  or  laws  to  which  the  parties  intended,  or  may  fairly 
be  presumed  to  have  intended,  to  submit  themselves. 


Comment. 

A  contract  is  a  promise,  or  set  of  promises,  enforceable,  or  in- 
tended at  any  rate  to  be  enforceable,  by  law.  The  parties  to  a 
contract  must  always,  therefore,  intend,  or  be  presumed  to  intend, 
that  it  shall  be  subject  to,  or  governed  by,  the  law  of  some  coun- 
try, e.  ^.,  England,  or,  it  may  be,  that  part  of  the  contract  shall 
be  governed  by  the  law  of  one  country,  e.  ^.,  of  England,  where  it 
is  made,  and  part  of  the  contract  by  the  law  of  another  country, 
6.  ^.,  of  Scotland,  where  it  is  to  be  performed.^     The  law  or  laws 

^  Story,  chap.  Tiii.,  especiaUj  ss.  241-373 ;  Westlake,  3rd  ed.,  chap,  zii., 
pp.  249-274 ;  chap,  ziii.,  pp.  275-283  ;  FooUy  2nd  ed.,  chap,  viii.,  pp.  322-470  ; 
Wharton^  chap,  viii.,  bs.  393-546 ;  Pollock,  Principles  of  Contracts,  6th  ed., 
pp.  369-377 ;  Savigny  (GtUhrie's  transL,  2nd  ed.),  bs.  369-374,  pp.  194-272  ; 
Bar  {GiUespie's  transl,  2nd  ed.),  aa.  247-284,  pp.  536-630. 

-  ^  For  the  snbatance  of  thia  definition,  see  Lloyd  v.  Guibert,  1865,  L.  R.  1 
Q.  B.  115, 122, 123,  per  Curiam,  judgment  delivered  by  WiUes,  J. ;  In  re  Mis^ 
souri  Steamship  Co.  1889,  42  Ch.  D.  (C.  A.)  321,  336,  judgment  of  Halsbury, 
Ch.  Compare  comment  on  Rule  148,  p.  553,  post.  See  also,  Hamlyn  y.  Tal- 
isker  Distillery,  [1894]  A.  C.  202. 

^  Or,  more  accurately,  though  in  more  cumbersome  language,  "the  law  of 
"  the  country,  or  the  laws  of  the  countries,  by  the  law  or  the  laws  wHereof  the 
"  parties  to  a  contract  intended,  or  may  fairly  be  presumed  to  haye  intended, 
«*  the  contract  to  be  governed." 

«  Hamlyn  v.  Talisker  Distillery,  £1894]  A.  C.  202. 
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by  which  it  is  intended  that  a  contract  shall  be  governed  may  be 
conveniently  termed  the  "  proper  law  of  a  contract."  ^ 

ninstrations. 

1.  A  Scotchman  and  an  Englishwoman  marry  in  England.  It 
is  provided  by  the  terms  of  their  marriage  contract  that  the 
contract  shall  be  governed  by  the  law  of  Scotland.  The  law  of 
Scotland  is  the  proper  law  of  the  contract.^ 

2.  A  Scotchman  domiciled  in  Scotland  marries  in  England  a 
Scotchwoman  also  domiciled  in  Scotland.  The  marriage  contract 
or  settlement  is,  before  their  marriage,  executed  in  England.  It  is 
in  the  Scotch  form.  The  law  of  Scotland  is  the  proper  law  of  the 
contract. 

8.  X^  an  English  imderwriter,  enters  into  an  English  policy  of 
insurance  with  A^  an  English  shipowner.  It  is  part  of  the  terms 
of  the  policy  that  a  particular  term  in  it  shall  be  interpreted  in 
accordance  with  French  law.  The  law  of  England  and  the  law  of 
France,  to  the  extent  intended  by  the  policy,  constitute  the  proper 
law  of  the  contract. 

Rule  144.*  —  Where  any  Act  of  Parliament  intended  to 
have  extra-territorial  operation  makes  any  contract,  — 

(1)  valid,  or 

(2)  invalid, 

the  validity  or  invalidity,  as  the  case  may  be,  of  such  eon- 
tract  must  be  determined  in  accordance  with  such  Act  of 
Parliament,  independently  of  the  law  of  any  foreign  country 
whatever.* 

^  As  to  the  rules  for  ascertaining  the  intention  of  the  parties,  or,  in  other 
words,  for  determining  what  is  the  "  proper  law,"  see  Rule  149,  and  Sub-Rnles 
1-3,  pp.  663^75,  posU 

3  Compare  Chamberlain  y.  Napier,  1880, 15  Ch.  D.  614. 

'  See  Intro.,  General  Principle  No.  II.  (A),  p.  32,  ante, 

^  For  examples  of  such  Acts  determining  — 

Capacity,  see  5  &  6  Will.  IV.  cap.  54 ;  Brook  v.  Brook,  1861,  9  H.  L.  C. 
193  ;  The  Royal  Marriage  Act,  1772,  12  Geo.  III.  cap.  11 ;  The  Sussex  Peer- 
age Case,  1844^  11  CI.  &  F.  85. 

Form,  see  the  Foreign  Marriage  Acts,  e,  ^.,  64  &  55  Vict  cap.  74,  s.  1 ;  Este 
y.  Smyth,  1854, 18  Beay.  112  ;  23  L.  J.  Ch.  705  ;  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict  cap.  61),  s.  72. 

Legaiity,  see  Slaye  Trade  Acts,  6  Geo.  IV.  cap.  113  ;  7  Will  IV.  &  1  Viot 
ciqp.  91 ;  6  &  7  Vict.  cap.  98  ;  36  &  37  Vict  cap.  88. 
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Comment 

Sometimes,  though  not  often,  an  Act  of  Parliament  lays  down 
a  positive  rule  as  to  the  validity  or  invalidity  of  a  contract  wher- 
ever made.  Whenever  an  Act  of  Parliament  thus  validates  or 
invalidates  a  contract,  a  British  Court  must  obey  the  enactment, 
without  considering  the  effect  of  any  foreign  law  which  might 
otherwise  be  applicable  to  the  case. 

ninstrations. 

1.  A  British  subject  marries  a  Frenchwoman  at  Paris.  The 
marriage  is  celebrated  in  accordance  with  the  provisions  of  the 
Foreign  Marriage  Act,  1892.  The  marriage  is  invalid  in  France 
for  want  of  compliance  on  the  part  of  the  woman  with  the  for- 
malities required  by  French  law.  The  marriage  is  valid,  i,  e., 
its  validity  is  determined  solely  by  reference  to  the  provisions  of 
the  Foreign  Marriage  Act,  1892.^ 

2.  A  member  of  the  British  Royal  Family  marries  a  foreign 
woman  in  a  foreign  country,  in  contravention  of  the  provisions  of 
the  Koyal  Marriage  Act,  12  Geo.  III.  cap.  11,  which  apply  to 
members  of  the  Koyal  Family  wherever  and  imder  whatever  cir- 
cumstances they  marry.  The  marriage,  whether  valid  or  not  by 
the  law  of  the  foreign  country,  is  invalid,  i.  e.,  its  validity  is  deter- 
mined solely  by  reference  to  the  Boyal  Marriage  Act.^ 

8.  A  British  subject,  when  in  a  foreign  country,  lends  money  to 
be  employed  in  slave  trading,  in  contravention  of  the  Slave  Trade 
Act,  1824  (5  Geo.  IV.  cap.  113),  s.  2,  and  the  Slave  Trade  Act, 
1843,  6  &  7  Vict.  cap.  98.  The  contract,  whether  lawful  by  the 
law  of  the  foreign  country  or  not,  is  invalid.^ 

Rule  145.*  —  A  contract  otherwise  valid  cannot  be  en- 
forced if  its  enforcement  is  opposed  to  any  English  rule  of 
procedure.* 

1  See  Este  ▼.  Smyth,  1854,  18  Beav.  112  ;  23  L.  J.  Ch.  705.  See  further, 
chap,  xzvi.,  Rule  169,  p.  626,  post 

*  The  Sussex  Peerage  Case,  1844, 11  CL  &  F.  85. 
>  Compare  Reg.  ▼.  Zulueta,  1843, 1  C.  &  K.  215. 

*  See  Bristow  v.  SequeviUe,  1850,  5  Ex.  275 ;  19  L.  J.  Ex.  289  ;  Leraux  y. 
Brown,  1862,  12  C.  B.  801.  Conf.  Gibson  v.  Holland,  1865,  L.  R,  1  C.  P.  1. 
See  Intro.,  General  Principle  No.  II.  (B),  p.  32,  and  see  pp.  35,  36,  ante. 

*  Ab  to  wide  meaning  of  term  **  procedore,"  see  ohap.  xxxL,  Rule  188,  pott. 
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niustratioiL 

X  at  Calais  orally  engages  A  to  serve  him  as  a  clerk  for  more 
than  a  year ;  there  is  no  written  memorandum  of  the  contract.  The 
agreement,  though  not  in  writing,  is  valid  by  French  law.  But 
under  the  fourth  section  of  the  Statute  of  Frauds  no  action  can  be 
brought  on  such  a  contract  unless  there  is  a  memorandum  thereof 
in  writing.    A  cannot  enforce  the  contract  in  England  against  X.^ 

{B)    VALIDITY  OF  CONTRACT. 

{%)  Capacity. 

Rule  146.^  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, a  person's  capacity  to  enter  into  a  contract  is  gov- 
erned by  the  law  of  his  domicil  {lex  domicilii)  at  the  time 
of  the  making  of  the  contract. 

(1)  If  he  has  such  capacity  by  that  law,  the  contract 

is,  in  so  far  as  its  validity  depends  upon  his  capa- 
city,  vaUd.' 

(2)  If  he  has  not  such  capacity  by  that  law,  the  con- 

tract is  invalid. 

Comment. 

The  general  principle  of  English  law  seems  now  to  be  that  a 
person's  capacity  to  contract,  or  in  other  words  to  bind  himself 
by  a  promise,  is  governed  by  the  law  of  the  country  where  he  is 
domiciled. 

^  Compare  Lerwx  ▼.  Brown,  1852, 12  C.  B.  801 ;  22  L.  J.  C.  P.  1 ;  Gibson 
▼.  Holland,  1865,  L.  R.  1  C.  P.  1. 

'  See  Westlakey  3rd  ed.,  chap,  iii.,  pp.  43-48  ;  FooU,  2Dd  ed.,  pp.  47-50 ;  NeU 
son,  pp.  244,  256,  257.  Compare  Story,  ss.  64,  81, 82.  It  should  be  added  that 
the  view  of  these  writers  is  expressed  in  very  doubtful  terms  ;  and  Foote  and 
Story,  at  any  rate,  seem  to  incline  to  the  doctrine  that  contractual  capacity  is 
governed  by  the  law  of  the  country  where  the  contract  is  made  (lex  loci  con- 
trachui).  Re  Da  Cunha,  1828, 1  Hagg.  Ecc.  237 ;  SoUomayor  v.  De  Barros, 
1877,  3  P.  D.  (C.  A.)  1 ;  Re  Cooke's  TrusU,  1887,  56  L.  J.  Ch.  637  ;  Cooper  v. 
Cooper,  1888, 13  App.  Cas.  88. 

Note  that  this  Kule  has  no  reference  to  contracts  with  regard  to  land.  See 
Rule  138,  p.  516,  ante.    See,  as  to  «  status,"  Rules  122-126,  pp.  474-485,  ante, 

'  It  may,  of  course,  be  invalid  on  other  g^unds,  e.  g.,  the  not  being  made  iii 
doe  form.    See  Rule  147,  p.  64Q,post 


4( 
4( 
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The  authoritative  dicta  in  fayour  of  the  lex  domicilii  are  strong. 

^^  It  is  a  well-recognised  principle  of  law,"  says  the  Court  of 
Appeal  in  Sottomayor  v.  De  Barros^  ^'  that  the  question  of  per- 
*^  sonal  capacity  to  enter  into  any  contract  is  to  be  decided  by  the 
^^  law  of  domicil.  .  .  .  Ab  in  other  contracts,  so  in  that  of  mar- 
^*  riage,  personal  capacity  must  depend  on  the  law  of  domicil."  ^ 

So,  again,  in  a  case  the  decision  of  which  turned  upon  the  capa- 
city of  an  Irishwoman,  aged  18,  and  domiciled  in  Ireland,  to  bind 
herself  by  a  contract  there  made  with  her  future  husband  whilst 
she  was  still  an  infant  under  Irish  law.  Lord  Halsbury  thus  lays 
down  the  law  as  to  capacity :  '^  None  of  these  cases  [i.  e.,  cases 
^^  with  reference  to  dower]  relate  to  the  question  of  incapacity  to 
^'contract  by  reason  of  minority,  and  the  capacity  to  contract 
^^  is  regulated  by  the  law  of  domicil.  Story  has,  with  his  usual 
*^  precision,  laid  down  the  rule  ^  that,  if  a  person  is  under  an  inca- 
^^  pacity  to  do  any  act  by  the  law  of  his  domicil,  the  act  when  done 
^^  there  wiU  be  governed  by  the  same  law  wherever  its  validity 
^'  may  come  into  contestation  with  any  other  country :  quando  lex 

in  personam  dirigitur  respiciendum  est  ad  leges  illius  dvitatis 

quae  personam  habet  subjectam. 

^^  There  is  an  unusual  concurrence  in  this  view  among  the 
"  vrriters  of  international  law.  ...  It  is  said  that  the  familiar 
^'  exception  of  the  place  where  the  contract  is  to  be  performed 
^^  prevents  the  application  of  the  general  rule.  .  .  .  But  [an] 
^^.  .  .  overwhelming  answer  is  to  be  found  in  this,  that  the 
'^  argument  assumes  a  binding  contract,  and  if  one  of  the  parties 
^^was  under  incapacity  the  whole  foundation  of  the  argument 
«  fails."  8 

These  dicta  lay  down  the  broad  rule  of  English  law  in  refer- 
ence to  contractual  capacity.^  A  person's  capacity  to  contract 
marriage,  or  to  enter  into  any  contract  connected  with  marriage, 
certainly  depends  upon  the  law  of  his  or  her  domicil  at  the  time 
of  the  celebration  of  the  marriage  or  of  the  making  of  the  con- 

*  Sottomayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1,  5, per  Curiam;  and  com- 
pare In  re  Cooke's  Trusts,  1887,  56  L.  J.  Ch.  637,  639,  judgment  of  Stirling, 
J.,  and  [Tdny  ▼.  Udny,  1869,  L.  R.  1  So.  App.  441, 457,  judgment  of  Loid  West-^ 
bury. 

^  Conflict  o/Latos,  s.  64. 

'  Cooper  Y.  Cooper,  1888, 13  App.  Gas.  88,  99,  100,  per  Habbwry,  Gh. 

«  Gompare  In  re  Cooke's  Trusts,  1887,  56  L.  J.  Gh.  637,  639,  judgment  of 
Stirling,  J. ;  but  contrast  the  criticisms  in  Sottomayor  ▼.  De  Barros,  1879,  5  P- 
D.  94,  100, 101,  of  Sir  /.  Hannen,  on  SoUamayor  ▼.  De  Barros,  1877,  3  P.  D. 
(G.  A.)  1. 
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tract.^  It  is  further  at  least  possible,  though  not  certain,  that, 
as  implied  in  the  dicta  already  cited,  a  person's  capacity  to  bind 
himself  by  an  ordinary  contract  also  depends  upon  his  lex  domi- 
cilii? 

niustratlons. 

1.  A  Portuguese  man  and  a  Portuguese  woman  are  first  cou- 
sins ;  they  reside  in  England,  but  are  domiciled  in  Portugal.  By 
the  law  of  Portugal  they  are  under  an  incapacity  to  marry  one 
another.  They  are  incapable  of  intermarriage  in  England,  i  e., 
their  capacity  is  governed  by  the  law  of  their  domicil.^ 

2.  An  Englishwoman,  domiciled  in  England,  is  an  infant. 
Previously  to  her  marriage  she  enters  with  her  intended  husband, 
a  Frenchman  domiciled  in  France,  into  a  notarial  contract  made 
in  France  dealing  with  her  property  according  to  French  law. 
They  intermarry  in  France.  Her  capacity  to  make  the  notarial 
contract  is  governed  by  English  law.  As  she  is  an  infant,  the 
contract  is  invalid.^ 

8.  A  girl  of  18,  domiciled  in  Ireland,  is  engaged  to  marry  a 
Scotchman  domiciled  in  Scotland ;  it  is  contemplated  that  they 
should  reside,  and  they  do  in  fact  after  their  marriage  reside, 
in  Scotland.  She  executes  in  Ireland  an  ante-nuptial  contract 
with  her  intended  husband  whereby  her  rights  to  property  after 
the  marriage  are  regulated.  Her  capacity  to  make  this  ante- 
nuptial contract  is  governed  by  Irish  law  (lex  domicilii) ;  ^  and 
as  she  under  such  law  was,  being  an  infant,  incapable  of  binding 
herself  by  a  contract  not  to  her  advantage,  the  ante-nuptial  settle 
ment  is  invalid,^  i,  6.,  is  voidable  by  her.^ 

4.  In  1844  an  Englishwoman  married  to  a  French  husband, 
whose  domicil  is  French,  enters  in  England,  after  her  marriage, 
and  therefore  when  domiciled  in  France,  into  a  contract  with 
respect  to  her  reversionary  interests  in  trust  moneys  invested  in 
the  EiUglish  funds.     The  contract  is  in  substance  valid  according 

>  In  re  Cooke^n  Tnuts,  1887,  66  L.  J.  Ch.  637  ;  Cooper  ▼.  Cooper,  1888,  13 
App.  Gas.  88.  See  as  to  capacity  to  contract  marriage,  chap,  zzvi.,  Rales  169, 
170,  pp.  626,  642,  post ;  and  note  Exception  1,  p.  646,  post. 

'  See  Exception  1,  p.  546,  post, 

*  Sottomayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1. 

*  In  re  Cooke's  Trusts,  1887,  66  L.  J.  Ch.  637. 

*  Note  that  it  was  also  lex  loci  contractus.  Whether  this  affects  the  validity 
of  the  contract  ? 

*  Cooper  V.  Cooper,  1888, 13  App.  Cas.  88. 
^  Duncan  v.  Dixon,  1890,  44  Ch.  D.  211. 
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to  French  law,  but,  if  governed  by  English  law,  is  invalid  on 
account  of  the  woman^s  incapacity  to  contract.  The  contract  is 
valid,  u  6.,  the  woman's  contractual  capacity  is  governed  by  the 
law  of  her  domicil.^ 

5.  A  Frenchwoman  is  married  to  an  Englishman  domiciled  in 
England.  She  purchases  goods  from  a  tradesman  in  a  foreign 
country.  By  the  law  of  the  ooimtry  where  the  contract  is  made 
(lex  loci  contracttis^^  she  incurs  the  same  liability  for  the  price 
of  the  goods  as  an  unmarried  woman.  She  is  sued  for  the  price 
in  England.  Her  capacity  to  contract,  and  therefore  her  liabil- 
ity, is  (semble)  governed  by  the  Married  Women's  Property 
Act,  1882,  as  amended  by  the  Married  Women's  Property  Act, 
1893  (lex  domicilii^.^ 

6.  X,  a  man  of  20,  is  domiciled  in  England.  When  in  a  foreign 
country,  where  a  man  attains  his  majority  at  the  age  of  20,  he 
incurs  a  debt  for  the  price  of  jewels  sold  to  him.  By  the  law  of 
the  foreign  country  he  is  liable  for  the  price  of  the  jewels.  An 
action  is  brought  for  the  debt  in  England.  His  capacity  (semble) 
is  governed  by  the  law  of  England.  Being  imder  English  law  an 
infant,  he  is  incapable  of  contracting  to  pay  for  the  jewels  and 
is  not  liable  for  the  price  (?).^ 

Exception  1.  —  A  person's  capacity  to  bind  himself  by  an  ordinary  mercantile 
contract  is  (probably)  governed  by  the  law  of  the  ooimtry  where  the  con- 
tract is  made  {lex  loci  corUraoUa)  (?)> 

Comment 

"It  has  been  doubted  whether  the  personal  competency  or 
"  incompetency  of  an  individual  to  contract  depends  on  the  law 
"  of  the  place  where  the  contract  is  made,  or  on  the  law  of  the 

*  Guipratte  v.  Young,  1851,  4  De  G.  &  Sm.  217. 

^  A  question  may  be  raised  as  to  how  far  the  Married  Women's  Property 
Acts  in  strictness  touch  the  question  of  capacity  at  all. 

'  If  capacity  depends  on  the  lex  domicilii^  X  is  clearly  not  liable.  The 
Infants'  Relief  Act,  1874,  s.  1,  moreover,  is,  perhaps,  a  law  affecting  procedure 
(see  chap.  xxxL,  Rule  ISS^post,  and  compare  Rule  145,  p.  542,  an/«),  and  there- 
fore a  bar  to  an  action  against  X  for  the  price  of  the  jewels.  There  may  be 
a  distinction  in  this  matter  between  s.  1  and  s.  2  of  the  Infants*  Relief  Act, 

1874. 

*  See  Male  v.  Roberts,  1800,  3  Esp.  103  ;  Stephens  v.  McFarland,  1845, 8  Ir. 
Eq.  Rep.  444  ;  Re  D'Orleans,  1859, 1  Sw.  &  Tr.  253 ;  OuepraUe  ▼.  Young, 
1851,  4  De  O.  &  S.  217  ;  Sottomayor  v.  De  Barros,  1879,  5  P.  D.  94, 100, 101, 
lang^iage  of  Sir  J.  Hannen, 

Compare  especially,  Foote,  pp.  49,  60,  and  Westlahe,  pp.  44-47. 
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'^  place  where  the  contracting  party  is  domiciled.  Perhaps  in 
*^  this  country  the  question  is  not  finally  settled,  though  the  pre- 
^^  ponderanoe  of  opinion  here  as  well  as  abroad  seems  to  be  in 
^^  favour  of  the  law  of  the  domicil.  It  may  be  that  all  cases  are 
^^  not  to  be  governed  by  one  and  the  same  rule."  ^ 

These  words  exactly  express  the  doubt  which  exists  as  to  the 
law  governing  a  person's  contractual  capacity.  On  the  one  hand 
it  is  certain  that,  in  accordance  with  Bule  146,^  capacity  to  marry, 
or  to  enter  into  a  contract  connected  with  marriage,  depends  on 
the  lex  domicilii  of  the  contracting  party;  and  it  is  further  clear 
that  the  language  judicially  used  in  Sottomayor  v.  De  Barros  ^ 
implies  that  a  person's  lex  domicilii  governs  his  capacity  to  enter 
into  any  contract  whatever.  On  the  other  hand  there  are  strong 
grounds  for  holding  that  capacity  to  enter  into  an  ordinary  mer- 
cantile contract,  6.  ^.,  for  a  loan,  or  for  the  purchase  or  sale  of 
goods,  is  governed,  not  by  the  lex  domicilii  of  the  contracting 
party,  but  by  the  law  of  the  place  where  the  contract  is  made 
(lex  loci  contracttts).  Story  certainly  holds  to  this  opinion.^  In 
one  reported  case,  where  the  point  is  distinctly  raised  though  not 
precisely  decided,  Lord  Eldon  held  in  regard  to  a  contract  made 
by  an  English  infant  in  Scotland  that  the  effect  of  infancy,  as  a 
defence  to  an  action  on  the  contract,  depended  upon  the  law  of 
Scotland.  To  this  may  be  added  that  to  allow  the  validity  of  an 
ordinary  contract  made  in  England  by  a  person  domiciled  abroad 
to  depend  upon  the  law  of  his  domicil  would  often  lead  to  incon- 
venience and  injustice.  It  would  certainly  be  strange  if  an  Eng- 
lishman of  the  age  of  24,  who  happened  to  be  domiciled  in  a 
country  where  the  age  of  majority  is  fixed  at  25,  could  escape  lia- 
bility for  the  price  of  gpods  bought  by  him  from  a  tradesman  in 
London  by  pleading  that  he  was  a  minor  under  the  law  of  his 
foreign  domicil  and  not  liable  for  the  price  of  the  goods. 

Illustrations. 

1.  ^,  an  infant  domiciled  in  England,  is  when  in  a  foreign 
country  arrested  for  a  debt  there  incurred.  A  pays  it  for  him. 
A  brings  an  action  against  JT  in  England  for  the  money  so  paid. 

*  Cooper  ▼.  Cooper,  1888, 13  App.  Gas.  88, 108,  per  Lord  Macnaghten, 

*  See  p.  543,  ante,  and  see  further,  as  to  capacity  to  marry,  chap,  xzvi.. 
Rules  169, 170,  pp.  626,  642,  pott, 

'  See  p.  544,  ante, 

*  See  Story,  s.  82. 
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Semble,  ^s  capacity  to  incur  the  debt  to  J.  is  governed  by  the 
law  of  the  foreign  country.^ 

2.  ^,  an  infant  domiciled  in  England,  enters  when  in  Scotland 
into  a  contract  to  serve  Ay  a  domiciled  Scotchman,  for  six  months. 
^s  capacity  to  enter  into  the  contract  is  (semble)  governed  by 
the  law  of  Scotland.^ 

3.  X,  a  man  of  21,  is  an  Englishman  residing  in  England.  He 
is  domiciled  in  a  foreign  country  where  minority  lasts  till  the  age 
of  22.  He  incurs  a  debt  to  a  tradesman  in  England  which  he 
is  not  capable  of  incurring  under  the  law  of  his  domicil.  He  is 
sued  for  the  debt  in  England.  His  capacity  to  contract,  and 
therefore  his  liability  for  the  debt,  is  (semble)  determined  by  the 
law  of  England.* 

4.  ^,  a  man  of  18,  domiciled  in  Russia,  accepts  [in  England  ?] 
a  bill  of  exchange.  An  infant  is  not  capable  of  binding  himself 
by  a  bill  of  exchange  according  to  the  law  of  England,  ^s  ca- 
pacity to  accept  the  bill  (semble)  is  governed  by  the  law  of  Eng- 
land, and  he  is  not  liable  on  the  bill.^ 

Eqpceptian  2.  —  A  person's  capacity  to  contract  in  respect  of  an  immoYable 
(land)  is  governed  by  the  lex  sittu,^ 

1  Compare  Male  t.  Roberts,  1800,  3  Esp.  163  ;  6  R.  R.  823.  <'It  appears, 
**  from  the  evidence  in  this  cause,  that  the  cause  of  action  arose  in  Scotland  ; 
"  the  contract  must  be,  therefore,  governed  by  the  laws  of  that  country  where 
'*  t^e  contract  arises.  Would  infancy  be  a  good  defence,  by  the  law  of  Scot- 
**  land,  had  the  action  been  commenced  there  ?  "  3  Esp.  164,  and  6  R.  R.  823, 
per  Eldon,  Ch. 

"  The  law  of  the  country  where  the  contract  arose  must  govern  the  contract ; 
"  and  what  that  law  is  should  be  given  in  evidence  to  me  as  a  fact.  No  such 
''evidence  has  been  given  ;  and  I  cannot  take  the  fact  of  what  that  law  is, 
"  without  evidence."    3  Esp.  164,  165  ;  6  R.  R.  824. 

In  Male  v.  Roberts  the  domicil  of  the  infant  is  not  stated,  but,  semble,  was 
English.  Illustration  1  gives  the  facts  in  Male  v.  Roberts,  but  that  case,  if  it 
now  arose,  might  be  affected  by  the  Infants'  Relief  Act,  1874  (37  &  38  Yict. 
cap.  62),  s.  1.  Illustration  2  is  suggested  by  Male  v.  Roberts^  and  clearly  does 
not  fall  within  the  Infants'  Relief  Act. 

«  Ibid, 

'  See  for  a  case  of  this  kind  brought  before  the  French  Gonrts,  Pellin  Fer- 
ron  V.  Santo  Venia,  Journal  du  Droit  International  Prive,  v.,  p.  502  ;  and  com- 
pare Bar  (GUlespie^s  transL,  2nd  ed.),  ss.  133-144,  especially  s.  142. 

«  Suggested  by  In  re  SoUykoff,  [1891]  1  Q.  B.  (C.  A.)  413.  The  case  is 
very  briefly  reported,  and  the  infantas  domicil  is  not  stated.  But  it  seems  to 
have  been  assumed  that  his  liability  in  any  case  depended  on  the  law  of  Eng- 
land.   Compare  Chalmers,  Bills  of  Exchange^  4th  ed.,  pp.  60,  61. 

^  See  pp.  516,  517,  ante. 
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(ii)  Form. 

Rule  147.*  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, the  formal  validity  of  a  contract  is  governed  by  the 
law  of  the  country  where  the  contract  is  made  {lex  loci  con- 
tractus). 

(1)  Any  contract  is  formally  valid  which  is  made  in 

accordance  with  any  form  recognised  as  valid 
by  the  law  of  the  country  where  the  contract  is 
made  (which  form  is  in  this  Digest  called  the 
local  form).* 

(2)  No  contract  is  vaUd  which  is  not  made  in  accord- 

ance with  the  local  form.^ 

Comment 

The  one  principle  of  English  law  with  regard  to  the  law  regu- 
lating the  form  of  a  contract,  or  the  formalities  in  accordance  with 
which  a  contract  is  made,  is  that  the  form  depends,  both  affirma- 
tively and  negatively,  upon  the  law  of  the  country  where  the  con- 
tract is  made  (^lex  loci  contractus).  *^The  formalities  required 
^'  for  a  contract  by  the  law  of  the  place  where  it  was  made,  the 
^  lex  loci  contractus  celebrati,  are  sufficient  for  its  external  validity 
in  England,"  ^  and  ^^  the  formalities  required  for  a  contract  by 
the  law  of  the  place  where  it  was  made,  the  lex  loci  contractus 
*^  celebratiy  are  also  necessary  for  its  validity  in  England."  ^ 

Any  difficulty  which  may  arise  in  the  application  of  this  princi- 
ple is  generally  due  ^  to  one  of  two  causes,  neither  of  which  has 
any  special  relation  to  the  principles  of  private  international  law : 

^  WesOake,  pp.  249-252  ;  Foote,  pp.  352-364  ;  Story,  aa.  260-262  a. 

'  Compton  Y,  Bearcrqftf  1769,  2  Hagg.  Cons.  430 ;  Dalrymple  ▼.  DalrympU, 
1811,  2  Hagg.  Cods.  54  ;  Leroux  v.  Brown,  1852, 12  C.  B.  801,  824,  judgment 
of  Jervis,  C.  J. ;  Brinkley  v.  AWnrney-General,  1890, 16  P.  D.  76. 

*  BrisUno  ▼.  SequevUle,  1850, 19  L.  J.  Ex.  289 ;  5  Ex.  275  ;  Alves  ▼.  Hodgson, 
1797,  7  T.  R.  241 ;  CUgg  v.  Levy,  1812,  3  Camp.  166  ;  Trimbey  v.  Vignier, 
1834, 1  Bing.  N.  C.  151 ;  Benham  v.  Momington,  1846,  3  C.  B.  133  ;  Kent  v. 
Burgess,  1840,  11  Sim.  361 ;  In  re  Estate  of  M'LougUin,  1878,  1  L.  R.  Irish 
(Ch.)  421. 

«  Westlake,  3rd  ed.,  p.  249. 
»  Ibid.,  p.  251. 

*  A  nice  question  may  also  be  raised  as  to  the  extension  to  be  given  to  the 
idea  of  the  ^^form  "  of  a  contract.  Does  it  include,  for  example,  considera- 
tion? 
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first,  there  may  be  a  doubt  as  to  what  is  the  place  where  a  given 
contract  is  finally  completed  or  made ;  thus  if  X^  living  in  Eng- 
land, enters  into  a  contract  with  A^  living  in  Germany,  by  letters 
sent  through  the  post,  there  may  be  a  doubt  whether  the  contract 
is  to  be  considered  as  made  in  England,  and  subject,  therefore,  as 
to  its  form,  to  the  law  of  England,  or  made  in  Germany,  and  sub- 
ject, therefore,  as  to  its  form,  to  the  kw  of  Germany ;  secondly, 
it  is  in  some  cases  hard  to  determine  whether  a  given  formality, 
6.  ^.,  the  necessity  for  a  stamp,  belongs  to  the  form  o£  a  contract, 
in  which  case  it  is  governed  by  the  law  of  the  place  where  the 
contract  is  made,  or  to  the  evidence  of  a  contract,  in  which  case 
the  necessity  for  the  stamp  is  a  matter  of  procedure,  and  is  gov> 
erned,  not  by  the  law  of  the  country  where  the  contract  is  made 
(lex  loci  contractus^^  but  by  the  law  of  the  country  where  an  ac- 
tion on  the  contract  is  brought,  or,  speaking  more  generally,  where 
legal  proceedings  are  taken  to  enforce  the  contract  (lex  fori). 

The  general  rule,  however,  whatever  the  difficulties  in  its  ap- 
plication, is  clear.  A  contract  made  in  one  country,  6.  ^.,  France, 
even  though  performable  in  another,  e.  ^.,  England,  is,  as  far 
as  its  form  goes,  valid  in  England  if  made  in  a  manner  required 
or  permitted  by  French  law,  and  is  invalid  in  England  if  not 
made  in  a  manner  required  or  permitted  by  the  law  of  France, 
and  this  is  so  even  though  the  contract  be  made  in  the  form  re- 
quired by  English  law  for  the  validity  of  a  contract  of  the  same 
kind  when  made  in  England. 

ninstratlons. 

1.  An  Englishman  passes  four  weeks  in  Scotland;^  marries 
an  Englishwoman,  who  has  only  just  arrived  in  Scotland,  by  mere 
deckration  before  witnesses.  The  marriage  is  in  a  form  aUowed 
by  the  law  of  Scotland.     The  marriage  is  valid.^ 

2.  An  Irishman  temporarily  resident  in  Japan  marries  a  Jap- 

i  See  19  &  20  Viot.  cap.  96. 

^  See  Compton  v.  Bearcrofiy  1769,  2  Hagg.  Cons.  430  ;  DabrympU  v.  Do^rynt- 
pUf  1811,  2  Hagg.  Cons.  54.  See  chap,  xzvi.,  Rule  169,  p.  626,  /x»/;  Lemux  v. 
Brown,  1852, 12  C.  B.  801, 824,  judgment  of  Jerms,  C.J.  See  Storyy  sa.  260-262. 
The  principle,  that  the  formal  validity  of  a  contract  depends  in  general  upon  the 
ohservance  of  the  local  form,  is  specially  well  illustrated  by  the  decisions  with 
regard  to  the  validity  of  a  marriage  made  in  a  foreign  country.  The  truth  is 
that  the  strict  adherence  of  English  Courts  to  the  rule,  that  the  form  of  a 
contract  is  governed  by  the  lex  loci  contractus^  arises  in  a  great  degree  from 
the  fact  that  the  earliest  English  decisions  on  the  subject  had  reference  to 
the  contract  of  marriage.  See  App.,  Note  2,  Preference  of  English  Courts  far 
lex  loci  contractus. 
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anese  woman  in  Japan  according  to  the  forms  required  by  the  law 
of  the  country.     The  marriage  is  valid.^ 

8.  An  Englishman  and  an  Englishwoman  domiciled  in  Eng- 
land are  married  in  accordance  with  the  ceremonies  of  the  Church 
of  England  in  Belgium.  The  solemnisation  of  the  marriage  does 
not  follow  the  form  required  by  the  law  of  Belgium.  The  mar- 
riage is  invalid.^ 

4.  JT  and  A  enter  in  a  foreign  country  into  a  contract,  which 
is  there  void  for  want  of  a  stamp.     The  contract  is  invalid.^ 

Exception  1.^  —  The  formal  yalidity  of  a  contract  with  regard  to  an  immov- 
able depends  upon  the  lex  gitus  (?). 

Exception  2.^  —  A  contract  made  in  one  country  in  accordance  with  the  local 
form  *  in  respect  of  a  movable  situate  in  another  country  may  possibly 
be  invalid,  if  it  does  not  comply  with  the  special  formalities  (if  any) 
required  by  the  law  of  the  country  where  the  movable  is  situate  at  the 
time  of  the  making  of  the  contract  (kx  situs). 

Comment 

The  law  of  a  country,  e,  ^.,  of  France,  where  a  moYable  is  sit- 
uate may  require  for  the  validity  of  any  contract  with  regard  to 
such  movable  that  it  should  be  made  in  a  partictdar  form,  e.  ^., 
be  in  writing  or  be  registered.  In  this  case  it  is  possible,  though 
not  certain,  that  such  a  contract,  though  made  in  another  coun- 
try, e.  ^.,  in  England,  would  be  held  by  an  English  Court  invalid 
if  it  did  not  conform  to  the  formalities  required  by  the  law  of 
France.  The  subject,  however,  is  one  on  which  there  is  a  want 
of  authority,  and  the  consideration  of  it  is  complicated  by  the 
fact  that  a  contract  with  regard  to  a  movable  is  often  not  only  a 
contract  but  also  an  assignment.  It  is,  however,  pretty  certain 
that  a  contract  with  regard  to  land  or  immovables  ^  is  not  valid  if 
it  does  not  comply  with  the  forms,  if  any,  required  for  its  validity 
by  the  lex  situa^  and  the  increasing  tendency  of  English  decisions 
clearly  is  to  diminish  the  distinction  between  the  rules  governing 

^  Brviildey  v.  Attorney-General,  1890, 15  P.  D.  76.    See  chap,  xzvi.,  Eule  169, 
p.  626,  post. 
'  Kent  y.  Burgess,  1840, 11  Sim.  361. 

*  Bristaw  v.  SequeinUe,  1850,  5  £x.  275  ;  19  L.  J.  Ex.  289.  Compare  Alves 
V.  Hodgson,  1797,  7  T.  R.  241. 

^  See  pp.  517,  518,  ante;  Adams  v.  CluUerhuck,  1883, 10  Q.  B.  D.  403. 

*  Robinson  v.  Bland,  1760,  2  Burr.  1077. 

'  For  meaning  of  "  local  form,''  see  Rule  147,  p.  549,  ante, 
^  See  chap,  xzii.,  p.  516,  ante. 
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rights  over  immovables  and  the  rules  governing  the  rights  over 
movables  when  sitoate  in  a  foreign  country. 

Exception  3.  —  Possibly  a  contract  made  in  one  country  but  intended  to  operate 
whoUj  in,  and  to  be  subject  to,  the  law  of  another  country,  may  be  valid, 
even  though  not  made  in  accordance  with  the  local  form,  if  it  be  made  in 
accordance  with  the  form  required,  or  allowed,  by  the  law  of  the  country 
where  the  contract  is  to  operate,  and  subject  to  the  law  whereof  it  is 
made  (?). 

Comment 

It  has  been  suggested  that  '^  if  a  contract  is  intended  by  the 
"  parties  thereto  to  be  an  English  contract  and  transaction,  or  a 
^^  contract  and  transaction  of  any  other  country  [than  the  coun- 
^*'  try  in  which  it  is  made],  it  will  be  a  good  contract  and  enforce- 
^^  able  in  England  if  it  complies  with  the  formalities  required,  if 
'^  so  intended  to  be  an  English  contract,  by  the  law  of  England, 
^'  or,  if  so  intended  to  be  a  contract  of  some  other  country,  with 
"  the  formalities  required  by  the  law  of  such  country."  ^ 

This  suggestion  of  Mr.  Nelson's  cannot  be  supported  by  ade- 
quate authority,  but  it  is  in  itself  reasonable,  and  falls  in  with  the 
tendency^  of  English  Courts  to  refer  every  question  connected 
with  a  contract  to  the  law  by  which  the  parties  intended  the  con- 
tract to  be  governed.  There  are,  moreover,  one  or  two  cases 
which  are  best  explained  by  admitting  this  possible  Exception  to 
Rule  147.« 

ninstrationB. 

A  Frenchman  domiciled  in  France  marries  an  Englishwoman 
resident  in  France,  but  domiciled  in  England.  The  marriage 
takes  place  in  France.  Before  the  marriage  a  settlement  is  exe- 
cuted by  the  parties  in  France  of  property  of  the  woman  in  Eng- 
land. The  settlement  is  made  according  to  the  form  and  in  the 
manner  required  by  the  law  of  England,  but  not  in  conformity 
with  the  formalities  required  by  the  law  of  France.  If  governed 
by  the  law  of  France,  the  settlement  would  be  void ;  if  governed 

^  See  Nelson,  pp.  257,  258. 

s  See,  e.  g.^  Re  Marseilles  Extension  Co,  1885,  30  Ch.  D.  598  ;  In  re  Missouri 
Steamship  Co.  1889,  42  Ch.  D.  (C.  A.)  321. 

*  "  With  regard  to  form,  it  may  be  that  a  contract  for  the  employment  of  a 
**  ship,  which  has  been  effectually  made  according  to  the  law  of  her  flag,  would 
*'  be  considered  valid  although  not  completed  with  all  the  forms  required  by 
**  the  law  of  the  place  of  the  contract.''  Carver,  Carriage  by  Sea,  pp.  212,  213. 
See  Van  GruUen  v.  Dighy,  1862,  31  Beav.  561 ;  32  L.  J.  Ch.  179. 
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by  the  law  of  England,  the  settlement  would  be  valid.    The  set- 
tlement is  yalid.^ 

Exception  4.  —  In  certain  cases  a  bill  of  exchange  may  be  treated  as  valid, 
thoogh  it  does  not  comply  with  the  requirements,  as  to  form,  of  the  law  of 
the  country  where  the  contract  is  made.^ 


(wi)  Essential  Validity. 

Rule  148.^  —  The  essential  validity  of  a  contract  is 
(subject  to  the  exceptions  hereinafter  mentioned)  governed 
indirectly  by  the  proper  law  *  of  the  contract. 

Comment 

A  contract,  though  made  by  persons  competent  to  contract,^ 
and  though  formally  valid,^  may  nevertheless,  on  account  of 
something  in  the  nature  of  the  contract  itself,  be  whoUy  or  par- 
tially invalid.     It  may,  that  is  to  say,  be  a  contract  to  which,  on 

1  /.  «.,  in  England.  Van  GruUen  v.  Digby,  1862, 31  Beav.  661;  32  L.  J.  Ch. 
179. 

"  I  hold  it  to  be  the  law  of  this  country  that  if  a  foreigner  and  English- 
"  woman  make  an  express  contract  previous  to  marriage,  and  if  on  the  faith 
''of  that  contract  the  marriage  afterwards  takes  place,  and  if  the  contract 
"  relates  to  the  regulation  of  property  within  the  jurisdiction  and  subject  to 
"  the  laws  of  this  country,  then  and  in  that  case  this  Court  will  administer  the 
"  law  on  the  subject  as  if  the  whole  matter  [including  the  formal  validity  of 
« the  contract]  were  to  be  regulated  by  English  law."  Per  Romilly,  M.  R.,  31 
Beav.  p.  567. 

'  See  chap,  zxv..  Rule  160,  (1)  a  and  b  (p.  602,  post),  and  Bills  of  Exchange 
Act,  1882,  s.  72.     See  also.  Rule  144,  p.  541,  ante. 

»  Robinson  v.  JBtend,  1760,  2  Burr.  1077 ;  Santos  v.  lUidge,  1860,  8  C.  B. 
K.  s.  861  (Ex.  Ch.)  ;  Uoyd  v.  Guibert,  1865,  L.  R.  1  Q.  B.  115  ;  The  Gaetano, 
1882,  7  P.  D.  (C.  A.)  137  ;  Chartered  Bank  of  India  v.  Netherlands  Co.  1882, 
9  Q.  B.  D.  118 ;  1883, 10  Q.  B.  D.  (C.  A.)  521  ;  Jacobs  v.  CredU  Lyonnais, 
1884,  12  Q.  B.  D.  (C.  A.)  589  ;  In  re  Missouri  Steamship  Co.  1889,  42  Ch.  D. 
(C.  A.)  321.  The  August,  [1891]  P.  328 ;  HanUyn  v.  Talisker  Distillery,  [1894] 
A.  C.  202. 

Compare  Westlake,  pp.  258,  259 ;  Nelson,  pp.  261-266 ;  FooU,  pp.  364-375. 
Rule  148  agrees,  I  think,  in  substance  with  the  view  of  Westlake  and  Nelson, 
but  not  with  that  of  Foote.  See  App.,  Note  12,  What  is  the  Law  determining 
the  Essential  Validity  of  a  Contract  f 

^  For  the  meaning  of  "  proper  law  of  a  contract,"  see  Rule  143,  p.  540,  ante; 
and  see  Rule  149,  p.  563,  post,  and  Sub-Rules  thereto,  pp.  567-569,  post. 

*  See  Rule  146,  p.  543,  ante. 

*  See  Role  147,  p.  549,  ante. 
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account  of  its  terms  or  of  its  nature,  the  law  refuses  to  give  effect 
It  then  lacks  "  essential "  or  *^  material "  validity.^ 

This  defect  may  arise  from  the  contract  being  strictly  unlawful, 
i.  e.,  from  its  being  one  which  the  law  actually  forbids ;  such,  under 
the  law  of  England,  is  a  contract  for  the  promotion  of  the  slave 
trade,  or  a  contract  which,  as  being  tainted  with  champerty  or 
maintenance,  tends  to  pervert  the  due  course  of  justice.^  The  de- 
fect, again,  may  arise  from  the  contract  being  one  which,  though 
not  strictly  forbidden,  is  made  void  or  voidable  by  law;  such, 
under  the  law  of  England,  is  a  gratuitous  promise,  when  not 
made  under  seal,  and  such  is  a  contract  in  restraint  of  trade. 

The  laws,  however,  of  different  countries  differ  as  to  the  con- 
tracts which  they  render  invalid.  Thus  a  contract  by  an  attorney 
to  conduct  an  action  on  the  terms  of  sharing  the  damages  (if  any) 
which  are  recovered,  though  void  under  the  law  of  England,^  may 
be  perfectly  valid  under  the  law  of  a  foreign  country,  and  a  gra- 
tuitous promise,  though  as  a  rule  void  under  the  law  of  England, 
is  legally  binding  under  the  law  of  many  foreign  countries. 

When,  therefore,  a  contract  contains  any  foreign  element  (i.  e., 
whenever  there  is  a  possible  choice  of  law),  the  question  may  arise. 
What  is  the  law  which  governs  the  material  validity  of  the  con- 
tract? The  reply  to  this  inquiry  is  admittedly  open  to  some 
doubt,  but  the  answer  to  be  drawn  from  the  reported  decisions 
of  English  Courts  is  (it  is  submitted)  given  in  Rule  148.  The 
essential  validity  of  a  contract  is,  subject  to  very  wide  exceptions, 
indirectly  at  any  rate,  determined  by  the  proper  law  of  the  con- 
tract,^ that  is,  by  the  law  or  laws  to  which  the  parties  when  con- 
tracting intended,  or  may  fairly  be  presumed  to  have  intended,  to 
submit  themselves.  The  same  conclusion  may  be  put  in  a  differ- 
ent  shape,  and  be  expressed  in  terms  more  nearly  corresponding 
with  the  language  used  by  English  judges.  When  the  question 
arises  whether  a  given  contract,  or  part  of  a  given  contract,  made 
in  one  country,  e.  ^.,  England,  and  to  be  performed  wholly  or 
partially  in  another,  e,  ^.,  France,  is  or  is  not  valid,  our  Courts 
are  accustomed  to  consider  whether  the  contract  is  an  ^^  English 
contract "  ^  or  a  "  French  contract."     If  it  is  an  "  English  oon- 

^  The  same  sort  of  invalidity  may,  of  course,  exist  in  the  ease  of  instruments 
which  are  not  contracts,  e.  g,,  wills. 

3  PoUoekf  Contracts,  6th  ed.,  p.  819. 

»  Grdl  V.  Levy,  1864, 16  C.  B.  n.  s.  73. 

^  For  the  meaning  of  '*  proper  law  of  the  contract,"  see  Rnle  143,  p.  540, 
ante. 

^  It  is  usual  and  convenient  to  describe  a  contract  as  the  contract  of  the 
conntiy  which  supplies  its  proper  law.    Thus  an  *'  English  contract "  means  a 
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tract,"  they  hold  that  its  validity  is  in  general  governed  by  the 
law  of  England ;  if  it  is  a  '^  French  contract,"  they  hold  that  its 
validity  is  in  general  governed  by  the  law  of  France.  But  the 
answer  to  the  question  whether  a  given  agreement  is  to  be  consid- 
ered an  English  contract  or  a  French  contract,  though  in  the  eyes 
of  English  judges  it  does  not  depend  exclusively  upon  any  one 
circumstance  (e.  ^.,  the  place  where  the  contract  is  made,  or  the 
place  where  the  contract  is  to  be  performed),^  does  depend  upon 
the  intention  of  the  parties  as  to  the  law  by  which  the  contract  is 
to  be  governed,  or,  in  other  words,  upon  the  proper  law  of  the 
contract.^ 

Considerations  limiting  effect  of  Side.  —  This  statement,  that 
the  proper  law  of  a  contract  determines  its  material  validity,  must 
be  taken  subject  to  the  following  limitations :  — 

First.  The  intention  which  determines  the  proper  law,  and 
therefore  in  general^  the  validity,  of  a  contract,  is  the  intention  of 
the  parties  (exhibited  usually  by  their  conduct  and  the  nature 
of  the  agreement)  actually  and  in  fact  to  contract  with  reference 
to  the  law  of  a  given  country,  e.  ^.,  England. 

This  intention  is  a  quite  different  thing  from  the  intention, 
which  in  the  absence  of  fraud,  or  the  like,  must  always  exist,  that 
a  contract  shall  be  valid ;  it  is  a  different  thing  also  from  the  in- 
tention that  a  contract  made  in  fact  under  the  law  of  one  country 
shall  as  to  its  validity  be  governed  by  the  law  of  some  other  coun- 
try. This  is  clearly  a  result  which  cannot  be  effected  by  the  will 
of  the  parties.^ 

Secondly.  The  "  proper  law  "  of  a  contract  is,  in  a  great  number 
of  instances,  the  law  of  the  country  where  the  contract  is  to  be  per- 
formed (lex  loci  solutionis^.  The  assertion,  therefore,  of  many 
writers,  that  the  essential  validity  of  a  contract  is  governed  by  the 

contract  which  the  parties  intend  to  he  governed  hy  the  law  of  England.  A 
French  contract "  means  a  contract  which  the  parties  intend  to  be  governed 
by  the  Uw  of  France. 

1  See  Jacobs  y.  Credit  Lyannais,  1884, 12  Q.  B.  D.  (C.  A.)  589 ;  Hamlyn  v. 
TaHsker  DistUlery,  [1894]  A.  C.  202. 

'  See  App.,  Note  12,  What  is  the  Law  determining  the  Essential  Validity  of  a 
Contract  t 

*  See  Exceptions  1-3,  pp.  558-560,  post,  for  cases  where  the  validity  of  a 
contract  does  not  depend  upon  its  proper  law. 

*  As  to  the  d^Btermination  of  the  proper  law  of  a  contract,  see  Sub-Roles  to 
Role  149,  pp.  567-569,  post.  See  also,  App.,  Note  12,  What  is  the  Law  deter- 
mining  the  Essential  Validity  of  a  Contract  f  A  contract,  be  it  noted,  may,  as  to 
some  of  its  terms,  be  governed  by  the  law  of  one  coontry,  e.  g.y  England,  and 
as  to  others  by  the  law  of  another  coontry,  e,  g,y  Scotland.  Hamlyn  v.  Talisker 
Distillery,  [1894]  A.  C.  202. 
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law  of  the  place  of  performance,   does  not  in  its  results  differ 
greatly  from  our  Rule. 

Thirdly.  The  Exceptions  to  Rule  148  are  of  a  very  wide  char- 
acter, and  greatly  limit  the  application  of  the  principle  that  the 
essential  validity  or  legality  of  a  contract  is  determined  by  its 
proper  law. 

niustratioiis. 

1.  In  1858  X^  a  British  subject  domiciled  in  England,  makes 
in  Brazil  a  contract,  then  lawful  by  the  law  of  Brazil,  for  the 
sale  to  ^,  a  Brazilian  domiciled  in  Brazil,  of  slaves  who,  under 
the  law  of  Brazil,  are  lawfully  held  there  by  X.  The  contract  is 
to  be  performed  in  Brazil.  Brazilian  law  is  the  proper  law  of  the 
contract.     The  contract  is  held  in  England  lawful  and  valid.^ 

2.  In  1842  A  lends  money  to  X  in  France  to  gamble  at  public 
tables,  and  also  wins  money  from  him  there  at  cards  in  sums 
below  XIO.  The  contract  is  at  that  date  unlawful  by  English 
law,  but  not  by  French  law.  The  law  of  France  is  the  proper  law 
of  the  contract.     The  contract  is  valid.^ 

3.  By  a  charter  party  entered  into  at  Boston,  Mass.,  hy  X  & 
Co.^  a  company  incorporated  in  England,  with  A  for  the  ship- 
ment of  cattle  in  an  English  ship  to  England,  it  is  provided  (irvier 
alia)  that  ^^  X  &  Co.  shall  not  be  liable  for  negligence  of  master 
or  crew."  Such  provision  is  valid  by  English  law  (law  of  flag), 
but  is  invalid  by  tiie  law  of  Massachusetts.  Cattle  are  injured  on 
the  coast  of  Wales  through  negligence  of  master  or  crew.  English 
law  is  the  proper  law  of  the  contract.  The  provision  is  valid,  and 
X  &  Co.  are  not  liable  for  the  damage.^ 

4.  A  bond  is  made  by  X,  the  master  of  a  foreign  ship,  hypothe- 
eating  cargo  laden  on  board  the  ship.  The  bond  is  valid  accord- 
ing to  its  proper  law,  i.  e.,  the  law  of  the  country  to  which  the 
ship  belongs,  but  is  not  valid  according  to  English  law.  The 
bond  is  valid  in  England,  i.  e.,  its  validity  is  determined  in  accord- 
ance with  its  proper  law.* 

5.  In  1892  JT,  residing  in  Scotland,  enters  in  England  into  a 

1  Santos  v.  lUidge,  1860,  8  C.  B.  N.  s.  861 ;  29  L.  J.  C.  P.  348. 

'  Quarrier  v.  Colston,  1842, 1  Phillips,  147.  The  date  is  important  because, 
since  8  &  9  Vict.  cap.  109,  s.  18,  no  action  could  be  brought  on  such  a  con- 
tract, wherever  made,  in  England.  The  action  is  prohibited  by  a  rule  of  pro- 
cedure.   See  Rule  144,  p.  541,  ante,  and  Rule  188,  p.  711,  post. 

•  In  re  Missouri  Steamship  Co.  1889,  42  Ch.  D.  321,  and  (C.  A.)  330. 

^  The  Gaetano,  1882,  7  P.  D.  (C.  A.)  137.  See  further,  chap,  xxv.,  Role 
154|  p.  690,  and  Sub-Rule,  p.  593,  post. 


CONTRACTS.  —  GEK£EAL  BULES.  667 

contract  with  A^  which  is  to  be  performed,  as  to  most  of  its  terms, 
in  Scotland.  The  contract  contains  this  clause :  '^  Should  any 
^^  dispute  arise  out  of  this  contract,  the  same  to  be  settled  by  arbi- 
^*  tration  by  two  members  of  the  London  Corn  Exchange,  or  their 
^^  umpire,  in  the  usual  way."  The  clause  is  then  void  under  the 
law  of  Scotland,  but  valid  under  the  law  of  England.  The  law  of 
England  is,  as  regards  the  arbitration  clause,  the  proper  law  of  the 
contract,  and  the  arbitration  clause  is  valid.^ 

6.  X  and  A  are  Scotchmen  domiciled  in  Scotland.  They  are 
sailing  on  Loch  Katrine.  The  boat  capsizes,  and  A  saves  ^'s  life 
at  the  risk  of  his  own.  X^  soon  afterwards,  and  without  any 
other  consideration  than  that  of  gratitude,  promises  A  in  writing 
to  pay  him  X1,000.  X  has  properly  both  in  England  and  in 
Scotland.  He  goes  to  England  and  refuses  to  pay  the  X1,000. 
If  the  contract  is  governed  by  Scotch  law  ^  it  is  valid,  and  X  is 
liable  to  pay  the  X1,000.  If  it  is  governed  by  English  law,  the 
contract  is  void,  and  X  is  not  liable  to  pay  the  X1,000.  Semble,^ 
the  law  of  Scotland  is  the  proper  law  of  the  contract  and  the 
contract  is  valid,  i.  e.,  X  is  in  England,  as  in  Scotland,  liable  to 
an  action  for  the  X1,000. 

7.  X  and  A  are  Englishmen  domiciled  in  England,  but  trav- 
elling for  a  week's  tour  in  Scotland.  A^  in  Edinburgh,  saves  Xs 
life  at  the  risk  of  his  own,  and  X  soon  afterwards,  and  whilst  in 
Scotland,  promises  A  in  writing  to  pay  him  X1,000  as  a  mark  of 
X^  gratitude.  They  both  return  to  England.  X  refuses  to  pay 
the  X1,000.  The  law  of  England  (semble)  is  the  proper  law  of 
the  contract  and  the  contract  is  invalid,  i.  6.,  Xis  not  liable  in 
England  to  an  action  for  the  X1,000.^ 

8.  X  and  Aj  Scotchmen  domiciled  in  Scotland,  are  travelling 
for  a  week's  tour  in  England.  A^  in  London,  saves  ^s  life  at 
the  risk  of  his  own,  and  X  soon  afterwards,  and  whilst  in  Eng- 
land, promises  A  in  writing  to  pay  him  <£1,000  as  a  mark  of  ^s 
gratitude.     X  later  refuses  to  pay  the  <£1,000.     Whether  the 

^  HamLyn  v.  TcdUker  DisUUery,  [18^]  A.  C.  202.  This  is  a  particularly 
strong  case,  as  it  was  decided  by  the  House  of  Lords,  when  sitting  as  a  Scotch 
Court  of  Appeal,  with  regard  to  an  action  brought  in  Scotland. 

'  See  Patterson,  Compendium^  ss.  441,  435. 

'  There  is  no  reported  case  known  to  me  deciding  the  points  raised  in 
Illnstrations  6  to  8,  but  there  is  some  slight  authority  for  the  statement  that  a 
contract  which  would  be  void  for  want  of  consideration  if  it  were  an  English 
contract  will,  if  made  abroad  and  performable  in  a  foreign  country  under  the 
law  of  which  it  is  valid,  support  an  action  in  Rngl^^nH.  ScoU  v.  PUkingtont 
1862,  2  B.  &  S.  11 ;  31  L.  J.  Q.  B.  81. 

^  Nor,  semble,  in  Scotland. 
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proper  law  of  the  contract  is  the  law  of  Scotland  or  the  law  of 
England,  and  whether  the  contract  is  valid  or  not  ? 

Exception  1.^  —  A  contract  (whether  lawful  by  its  proper  law  or  not)  is  in- 
valid ^  if  it,  or  the  enforcement  thereof,  is  opposed  to  English  interests  of 
state,  or  to  the  policy  of  English  law,  or  to  the  moral  rules  upheld  by 
English  law. 

Comment 

English  Courts  cannot  be  used  to  enforce  contracts  which  vio- 
late English  law,  or  which  are  opposed  to  English  interests  of 
state,  to  the  general  policy  of  English  law,  or,  if  we  may  use  a 
very  vague  term,  to  the  morality  upheld  by  English  law.^  This 
principle  has  thus  been  stated  with  reference  to  a  particular  case : 
It  has  been  ^^  insisted  that,  even  if  the  contract  was  void  by  the 
law  of  England  as  against  public  policy,  yet,  inasmuch  as  the 
contract  was  made  in  France,  it  must  be  good  here,  because  the 
'^  law  of  France  knows  no  such  principle  as  that  by  which  unrea- 
'*'  sonable  contracts  in  restraint  of  trade  are  held  to  be  void  in  this 
*^  country.  It  appears  to  me,  however,  plain  on  general  princi- 
*^  ciples  that  this  Court  will  not  enforce  a  contract  against  the  pub- 
^^  lie  policy  of  this  country,  wherever  it  may  be  made.  It  seems 
^^  to  me  almost  absurd  to  suppose  that  the  Courts  of  this  country 
^^  should  enforce  a  contract  which  they  consider  to  be  against 
'^  public  policy  simply  because  it  happens  to  have  been  made 
"  somewhere  else.''  * 

niustrations. 

1.  JT,  residing  in  England,  contracts  with  A  for  loans  to  assist 
the  subjects  of  a  foreign  state  in  prosecuting  a  war  against  a 
government  in  amity  with  the  English  Crown.  The  contract  is 
opposed  to  English  interests  of  state,  and  invalid.^ 

2.  X,  a  Frenchman,  contracts  with  A^  also  a  Frenchman,  in 
France  for  the  supply  of  money  to  raise  a  rebellion  in  Alsace 
against  the  German  Government,  then  in  amity  with  the  English 
Crown.  The  enforcement  of  the  contract  (semble)  is  opposed  to 
English  interests  of  state,  and  the  contract  is  invalid. 

^  See  especially,  Nelson,  p.  261,  and  Intro.,  General  Principle  No.  II.  (B), 
p.  32,  ante. 

^  I,  e.f  in  England. 

^  See  on  this  point,  Pollock,  Contracts,  6th  ed.,  chap.  vii. ;  Foote,  2nd  ed^ 
pp.  371-374. 

*  RousOhn  y.  Rousillon,  1880, 14  Ch.  D.  351,  369,  judgment  of  Fry,  J. 

»  De  Wutz  y.  Hendricks,  1824,  2  fiing.  314. 
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3.  X  in  France  enters  into  an  agreement  with  A  that  A  shall 
conduct  an  action  for  X  in  England  on  the  terms  of  A  being 
paid  for  his  work  by  a  share  of  the  damages,  if  any,  to  be  recov* 
ered  by  JT  in  the  action.  Such  an  agreement  is  lawful  by  the 
law  of  France.  The  contract  is  opposed  to  the  policy  of  English 
law  and  invalid.^ 

4.  In  1857  a  husband  and  wife,  British  subjects,  are  domiciled 
in  France.  They  enter  in  France  into  an  agreement  for  the  col- 
lusive conduct  of  a  divorce  suit  in  England,  and  for  the  abandon- 
ment by  the  husband  of  the  custody  of  his  children.  The  agree- 
ment, whether  valid  by  the  law  of  France  or  not,  is  opposed  to 
the  moral  rules  upheld  by  English  law  and  invalid.^ 

5.  X  contracts  with  A^  a  courtesan,  for  the  price  of  her  prosti- 
tution. The  contract  is  lawful  in  the  foreign  country  where  it  is 
made  and  is  to  be  performed.  It  is  opposed  to  the  moral  rules 
upheld  by  English  law  and  invalid.^ 

Exception  2.  —  A  contract  (whether  lawful  by  its  proper  law  or  not)  is  invalid 
if  the  making  thereof  is  unlawful  by  the  law  of  the  country  where  it  is 
made  (lex  loci  corUractue)  (?)> 

Comment 

^^  I  put  aside,"  says  Lord  HaJsbury,  .  .  .  **  questions  in  which 
*^  the  positive  law  of  the  country  forbids  contracts  to  be  made. 
^*  Where  a  contract  is  void  on  the  ground  of  immorality,  or  is 
^*  contrary  to  such  positive  law  as  would  prohibit  the  making  of 
^^  such  a  contract  at  all,  then  the  contract  would  be  void  all  over 
^^  the  world,  and  no  civilised  country  would  be  called  on  to  enforce 
"  it."  ^ 

"  The  question  of  legality  may  arise,"  writes  Mr.  Foote,*  "  with 
^^  reference  to  the  contracting  of  the  agreement,  and  not  to  its 
^^performance.  The  consideration,  on  one  side  or  the  other, 
^  may  either  be  an  unlawful  thing  in  itself  to  exchange  for  any 

1  /.  «.,  in  England.    See  Grdl  v.  Levy,  1864,  16  C.  B.  N.  s.  73. 

»  Hope  V.  Hope,  1867,  8  De  G.  M.  &  G.  731. 

Part  at  least  of  the  agreement  is  unlawful  by  the  law  of  the  country  where 
it  is  to  be  performed.     See  PoUock,  6th  ed.,  375. 

>  See  Robinson  v.  Bland,  1760,  2  Burr.  1077,  1084,  dictum  of  JVUmot,  J. ; 
PoUochy  Contracts,  6th  ed.,  p.  374. 

^  See  Foote,  pp.  369-371,  with  which  contrast  Nelson,  p.  266.  Compare 
Intro.,  General  Principle  No.  I.,  p.  22,  ante,  and  General  Principle  No.  II.  (C), 
p.  33,  ante. 

«  In  re  Missouri  Steamship  Co.  1889,  42  Ch.  D.  (C.  A.)  321,  336,  per  HaU- 
bury,  Ch. 

•  Foote,  pp.  369,  370. 
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^^  promise,  or  unlawful  with  reference  to  the  particular  promise  for 
^^  which  it  is  given.  There  is  no  authority  for  saying  that  the 
^^  question  of  legality,  in  such  cases  as  these,  is  determined  by  any 
^'  other  law  than  that  of  the  place  where  the  contract  is  entered 
^'  into,  except  the  dictum  in  Robinson  v.  Bland^'*  ^  If  these 
statements  of  the  law  are  to  be  trusted,  no  contract  is  valid  the 
making  whereof  is  unlawful  by  the  law  of  the  country  where  a 
contract  is  made  (lex  loci  contractus). 

Exception  2,  however,  does  not  apply  to  the  numerous  class 
of  cases  where  it  is  not  the  making  of  a  contract,  but  the  per- 
form^ance  thereof  in  a  given  country  which  is  there  illegal.'  The 
Exception,  further,  itself,  though  sound  in  principle,  does  not  rest 
on  an  unassailable  foundation  of  authority.^ 

niustratioii. 

X  and  A  contract  for  the  sale  and  delivery  in  England  by  X 
to  ^  of  spirituous  liquors.  The  contract  is  made  in  a  foreign 
country  where  it  is  unlawful  not  only  to  sell  spirituous  liquors, 
but  to  contract  for  their  sale.  The  parties  are  Englishmen  domi- 
ciled in  England.  Such  a  contract  may  be  unlawful  and  invalid 
in  England,  but  this  is  doubtful.^ 

Exception  3.^  —  A  contract  (whether  lawful  by  its  proper  law  or  not)  is,  in  gen- 
eral, utvalid  in  so  far  as 

(1)  the  performance  of  it  is  unlawful  by  the  law  of  the  country  where 
the  contract  is  to  be  performed  (lex  loci  soluiumis)  ;  or 

1  2  Burr.  1078. 

>  Compare  Wharton,  ss.  486,  487. 

>  « It  does  not  serve  to  invalidate  a  contract,  the  law  of  the  obligation  of 
**  which  is  to  be  sought  in  some  other  country,  that  it  is  illegal  and  void  in  sub- 
« stance  by  the  law  of  the  place  where  it  is  made."  Nelson,  p.  266.  If,  as 
would  appear  at  first  sight,  these  words  are  meant  to  contradict  the  principle 
laid  down  in  Exception  2, 1  am  unable  to  agree  with  Mr.  Nelson's  statement  of 
the  law.  But  it  is  very  probable  that  he  refers  to  the  illegality  of  the  perform^ 
once  of  a  contract  at  the  place  where  it  is  made,  and  not  to  the  illegality  of 
the  making  of  it  there.  If  so,  he  may  not  disagree  with  the  view  embodied 
in  Exception  2. 

^  See  App.,  Note  12,  What  is  the  Law  determining  the  Essential  Validity  of  a 
Contract  t 

^  Foote,  2nd  ed.,  pp.  365-369.  Compare  Westlake,  3rd  ed.,  pp.  258-261 ; 
Robinson  v.  Eland,  1760,  2  Burr.  1077, 1078 ;  Rousillon  y.  RousUlon,  1880, 14 
Ch.  D.  351,  369.    Compare  Intro.,  General  Principle  No.  II.  (C),  p.  33^  ante. 

<<  An  obligation  is  invalid  everywhere  if  the  transaction  which  constitutes 
« the  subject  of  the  obligation  is  an  act  which  is  forbidden  at  the  place  that  b 
**  selected  as,  or  is  necessarily  presumed  to  be,  the  place  of  performance." 
Bar,  GiUespie*s  transl,,  2nd  ed.,  p.  557. 
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(2)  the  contract  f onus  part  of  a  tnmaaction  ^  whieh  is  onlawfol  by  the 
Uw  of  the  countiy  where  the  transaotion  is  to  take  pbice. 

This  Exception  (semble)  does  not  apply  to  any  contract  made  in  viola- 
tion, or  with  a  view  to  the  yiolation,  of  the  revenne  laws  of  any  foreign  ' 
country  not  forming  part  of  the  British  dominions.' 

Comment 

This  Exception  applies  to  any  contract  to  be  performed  in  Eng- 
land, or  forming  part  of  a  transaction  which  is  to  take  place  in 
England.^  An  English  Court  will  not  enforce  a  contract  which 
directly  or  indirectly  violates  the  law  of  England. 

Exception  3  must,  again,  in  general  apply  to  any  contract,  wher- 
ever made,  the  performance  whereof  would  directly  or  indirectly 
violate  the  law  of  a  foreign  country  where  the  contract  is  to  be 
performed,  or  a  transaction  of  which  it  forms  a  part  is  to  be  carried 
out;  an  English  Court  will  not,  in  general,  enforce  a  contract 
which  violates,  or  tends  to  the  violation  of,  the  laws  of  a  foreign 
country  within  the  limits  thereof.  Hence  an  agreement  made 
either  in  England  or  in  Germany  for  the  doing  in  France  of  an 
act  (e.  ^.,  the  founding  of  a  lottery)  forbidden  by  French  law 
would  not  support  an  action  in  England  for  breach  of  contract, 
or,  in  other  words,  the  contract  would  be  invalid  in  England.^ 

^  Biggs  v.  Lawrence,  1789,  3  T.  K  454  ;  Clugas  v.  PenalunOy  1791,  4  T.  K 
466 ;  WaymeU  v.  Reed,  1794,  5  T.  R.  599  ;  2  R.  R.  675  ;  Lightfoot  v.  Tenant, 
1796, 1  B.  &  R  552.    Compare  Leake,  Law  of  Contracts,  3rd  ed.,  pp.  664-667. 

'  "  Foreign  '*  in  this  Digest  means  not  £nglish  (see  pp.  64^  68,  ante).  Hence 
a  conntry  such  as  Victoria,  which  forms  part  of  the  British  dominions,  is  a 
foreign  country.  For  meaning  of  **  conntry,"  see  pp.  64,  66,  ante.  For  mean- 
ing of  "  British  dominions,"  see  p.  65,  ante, 

>  Planchdv,  Fletcher,  1779, 1  Doug.  238  ;  Boucher  v.  Lawson,  1735,  Cas.  Temp. 
Hardwicke,  85,  89,  195 ;  Simeon  y.  BazeU,  1813,  2  M.  &  S.  94 ;  Bazett  t. 
Meyer,  1814,  5  Taunt.  824.  Compare  Nelson,  p.  266,  and  Bar,  2nd  ed.,  note 
by  Gillespie,  pp.  559,  560.  See  Oelol  y.  Stewart,  1871,  Ct.  Sess.  Rep.,  3rd  ser., 
ix.  1057  ;  ClemenU  y.  Macatday,  1866,  Ct.  Sess.  Rep.,  3rd  ser.,  iy.  583. 

^  See  Wesilake,  p.  259,  and  compare  Exception  1,  p.  558,  ante.  As  regards 
England,  a  contract  falling  under  Exception  3  must  usuaUy  i^  under  Excep- 
tion 1. 

^  Jacobs  y.  Credit  Lyomais,  1884,  12  Q.  B.  D.  (C.  A.)  589,  suggests  the  con- 
clusion that  an  English  contract  to  be  performed  in  IVance,  the  performance 
whereof  is  at  the  time  when  the  contract  is  made  lawful  by  French  law,  may  be 
yalid  in  England,  even  though  at  the  time  for  thefidfibnent  of  the  contract  the  per- 
formance thereof  is  forbidden  by  French  law.  This  inference  is  suggested  by 
the  head-note  to  the  report  of  Jacobs  y.  Credit  Lyonnais,  and  by  some  expressions 
in  the  case,  but  is,  it  is  submitted,  erroneous.  Jacobs  y.  Crkdil  Lyonnais  only 
decides  that  a  person  who  enters  into  an  English  contract,  i  e.,  a  contract  gov- 
erned by  the  law  of  England,  is  not  excused  for  its  non-performaaoe  in  France 
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Exception  3,  however,  does  not,  it  would  appear,  apply  to  con- 
tracts which  directly  or  indirectly  violate  the  revenue  laws  of 
countries,  such  as  France  or  Italy,  which  do  not  form  part  of 
the  British  dominions.  There  is  certainly  authority  for  the  doc- 
trine that  the  law  of  England  does  not  pay  any  regard  to  the  mere 
revenue  laws  of  a  strictly  foreign  state.^  The  English  decisions, 
however,  which  support  this  doctrine  are  mostly  not  of  a  recent 
date,  and  its  validity  may  be  open  to  question.  It  can  apparently 
have  no  application  to  the  revenue  laws  of  any  country,  such  as 
Victoria,  which  forms  part  of  the  British  dominions. 

ninstrations. 

1.  X  contracts  with  A  to  smuggle  goods  into  England.  X  and 
A  are  French  citizens.  The  contract  is  made  in  France.  It  is 
invalid.^ 

2.  A  and  B  are  partners,  of  whom  A  lives  in  Gruemsey.  A  on 
behalf  of  the  firm  sells  goods  to  X  in  GruerHsey.  The  goods  are 
delivered  by  ^  to  X,  and  are  packed  by  ^  in  a  particular  way  for 
smuggling  into  England.  B^  who  lives  in  England,  knows  nothing 
of  the  sale.     The  contract  is  invalid.^ 

3.  In  1796  X  gives  a  bond  to  A  for  the  price  of  goods  agreed 
to  be  sold  and  delivered  in  London  by  A  to  X,  and  to  be  by  X 
shipped  to  Ostend  and  thence  reshipped  for  India,  there  to  be 
trafficked  with,  contrary  to  the  Statute  7  Geo.  I.  cap.  21,  then  in 
force.     The  bond  is  invalid.^ 

4.  Xand  ^'make  in  France  a  contract  relating  to  litigation  in 
England.  The  contract  is,  under  English  law,  bad  on  the  ground 
of  champerty.     The  contract  is  invalid.^ 

6.  X  contracts  in  England  with  A  to  smuggle  goods  into  Vic- 
toria.    The  contract  is  invalid. 

7.  X  contracts  in  England  with  ^  to  set  up  a  lottery  in  a  for- 
eign country,  where  the  maintenance  of  a  lottery  is  unkwf  ul.  The 
contract  is  invalid. 

by  circamstances  which  take  place  after  the  contract  is  made,  and  afford  a 
legal  excuse  for  non-performance  under  French,  though  not  under  English, 
law. 

^  See  p.  661,  note  3,  (xnU. 

'  /.  «.,  in  England.  Biggs  v.  £ator«no0, 1789,  3  T.  B.  454  ;  Clugas  v.  PenO" 
luna,  1791,  4  T.  R.  466. 

«  Ibid, 

«  Lightfoot  v.  Tenant,  1796, 1  B.  &  P.  552.  But  oontrast  PeUeeat  v.  Angeil^ 
1835,  2  C.  M.  &  R.  311. 

«  OreU  v.  Levy,  1864, 16  C.  B.  it.  s.  73. 
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8.  X  contracts  with  A  in  England  to  smuggle  goods  into 
France.  The  contract  (semble)  is  valid,  and  an  action  for  the 
breach  thereof  can  be  maintained  in  England.^ 

(C)    THE  INTERPRETATION  AND   OBLIGATION  OF 

CONTRACT. 

Rule  149.^  —  The  interpretation  of  a  contract  and  the 

rights  and  obligations  under  it  of  the  parties  thereto  are 

to  be  determined  in  accordance  with  the  proper  law  of  the 

contract.^ 

Comment 

The  laws  of  different  countries  differ  as  to  the  incidents  which 
they  attach  to  a  given  contract.  The  real  effect,  therefore,  of  a 
contract,  i.  e.,  what  is  the  true  meaning  thereof,  and  what  are  the 
rights  or  obligations  of  the  parties  thereto,  cannot  be  determined 
until  we  have  answered  the  question,  what  is  the  law  by  reference 
to  which  the  contract  is  to  be  interpreted,  explained,  or  con- 
strued ? 

^  See  note  3,  p.  661,  ante. 

*  See  Intro.,  General  Principle  No.  VI.,  p.  57,  ante ;  FooU^  pp.  375-422, 
447-458 ;  Story,  88.  263-322  ;  Westldke,  pp.  252-258  ;  Savigny,  88.  369-374 
(Guthrie's  transly  2nd  ed.),  pp.  194-252. 

Among  these  authorities,  Foote  should  specially  be  consulted  for  the  exami- 
nation of  recent  English  decisions,  and  Savign j  for  the  elucidation  of  the  gen- 
eral principle  that  the  proper  law  for  determining  the  incidents  of  the  contract 
depends  upon  the  intention  of  the  parties.  It  may  be  noted  that  Sayigny's 
views  do  not  at  bottom  greatly  differ  from  those  of  Story.  Both  entirely  agree 
in  the  principle  that  tiie  test  by  which  to  determine  the  proper  law  of  a 
contract  is  the  presumed  intention  of  the  parties,  and  this  principle  has  been 
now  fully  adopted  by  our  Courts.  Lloyd  ▼.  GwJbert,  1865,  L.  R.  1  Q.  B.  115  ; 
Chamberlain  v.  Napier,  1880, 15  Ch.  D.  614  ;  The  Gaetano,  1882, 7  P.  D.  (C.  A.) 
137  ;  Chartered  Bank  of  India  v.  Netherlands  Co,  1882,  9  Q.  B.  D.  118  ;  1883, 
10  Q.  B.  D.  (C.  A.)  521 ;  Jacobs  v.  Credit  Lyonnais,  1884, 12  Q.  B.  D.  (C.  A.) 
589  ;  /n  re  Missouri  Steamship  Co.  1889,  42  Ch.  D.  (C.  A.)  321  ;  The  August, 
[1891]  P.  328,  340.  Compare  Chatenay  v.  Brazilian  ic.  Telegraph  Co.  [1891] 
1  Q.  B.  (C.  A.)  79.  See  Gibbs  v.  Societe  IndustrieUe  ^c.  1890,  25  Q.  B.  D. 
(C.  A.)  399,  especially,  pp.  405-407,  judgment  of  Esher,  M.  R.  ;  Hamlyn  v. 
Talisker  DistULery,  [1894]  A.  C.  202.  Both  in  reality  determine  the  intention 
of  the  parties  mainly  by  reference  to  the  law  of  the  country  where  it  is  to  be 
performed  (lex  loci  solutionis).  See  especially.  Story,  s.  280.  The  difference 
between  them  is  that,  where  there  is  no  other  ground  for  determining  what  is 
the  proper  law  of  a  contract,  Savig^y  prefers  the  lex  domicilii  of  the  debtor, 
whilst  Story,  following  the  English  decisions,  prefers  the  lex  loci  celebrationis, 
or  law  of  the  country  where  the  contract  is  made.  See  App.,  Note  2,  Prefer- 
ence of  English  Courts  for  lex  loci  contractus. 

*  As  to  meaning  of  '<  proper  law  of  a  contract/'  see  Rule  143,  p.  540,  ante. 
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The  one  general  principle  whicli  the  law  of  England  supplies 
for  the  answer  to  this  inquiry  is,  *^  that  the  rights  of  the  parties 
to  a  contract  are  to  be  judged  of  by  that  law  by  which  they  in- 
tended [to  bind],  or  rather  by  which  they  may  justly  be  presumed 
'^  to  have  bound  themselves."  ^  ^^  You  must  have  regard  to  the 
^^  law  of  the  contract,  by  which  I  mean  the  law  which  the  con- 
^^  tract  itself  imports  is  to  be  the  law  governing  the  contract ;  "  ^ 
in  other  words,  the  meaning  and  effect  of  every  contract  depends 
upon  the  law  by  which  the  parties  intended  it  to  be  governed, 
i.  e.,  upon  its  "  proper  law." 

This  general  principle  applies  both  to  the  interpretatioti  or  ex- 
planation of  a  contract  and  to  the  obligation  of  a  contract,  i.  e., 
the  rights  and  obligations  of  the  parties  under  it. 

Interpretation.  —  That  a  contract  must  be  explained  in  accord- 
ance with  its  proper  law,  in  so  far  as  its  meaning  depends  upon 
technical  legal  terms  or  upon  rules  of  law,  is  almost  self-evident.^ 
The  aim  of  a  Ck)urt,  when  called  upon  to  interpret  a  contract,  must 
be  to  give  to  it  the  sense  which  was  affixed  to  the  contract  by 
the  parties  when  entering  into  it.  But  if  the  law  to  which  the 
contracting  parties  looked  (i.  6.,  the  proper  law  of  the  contract) 
be  disregarded,  a  sense  may  be  given  to  the  terms  of  their  agree- 
ment totally  different  from  the  sense  which  they  were  intended  to 
bear.  Thus,  if  IT  and  W  execute  in  England  a  marriage  set- 
tlement, meant  to  be  carried  out  in  Scotland  and  to  be  governed 
by  Scotch  law,  the  very  meaning  of  the  terms  used,  no  less  than 
the  general  effect  of  the  contract,  will  be  misunderstood  unless 
the  Court  called  upon  to  construe  the  settlement  has  regard  to  the 
law  of  Scotland.^ 

Obligation.  —  The  rights,  again,  and  obligations  under  a  con- 
tract, of  the  parties  thereto,  no  less  than  the  meaning  of  the  terms 
employed  therein,  must  be  determined  vrith  reference  to  the  law 
which  the  parties  had  in  view  when  they  came  to  an  agreement, 

^  Lloyd  y.  Guibert,  1865,  L.  R.  1  Q.  B.  115,  123,  per  WUles,  J.  Compaie 
Chamberlain  v.  Napier,  1880, 15  Ch.  D.  614,  630,  judgment  of  Hall,  V.  C. ; 
Chartered  Bank  of  India  v.  Netherlands  Co.  1883,  10  Q.  £.  D.  (C.  A.)  521, 
540,  judgment  of  Lindley,  L.  J. ;  The  Gaetano,  1882,  7  P.  D.  (C.  A.)  137, 146, 
judgment  of  BreU,  L.  J.  ;  Jacobs  v.  Cridit  Lyonnais,  1884, 12  Q.  B.  D.  (C.  A.) 
589,  eOl, per  Curiam;  In  re  Missouri  Steamshys  Co.  1889,  42  Ch.  D.  (C.  A.) 
321,  340,  judgment  of  Fry,  L.  J. ;  The  August,  [1891]  P.  328,  340,  judgment 
of  Sir  J.  Hannen. 

>  In  re  Missoun  Steamship  Co.  1889,  42  Ch.  D.  (C.  A.)  821,  336,  per  HaU- 
hury,  Ch. 

*  See  Intro.,  pp.  57-59,  ante. 

«  See  Chamberlain  v.  Napier,  1880, 15  Ch.  D.  614. 
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u  e.,  the  proper  law  of  the  contract.  For  if  a  contract  made  with 
a  view  to  the  law  of  one  country  be  construed  in  accordance  with 
the  law  of  some  other  country,  it  is  all  but  certain  that  the  end 
of  the  contract  will  not  be  attained,  but  that  one  or  each  of  the 
parties  will  acquire  rights  or  incur  liabilities  different  from 
those  which  the  agreement  was  intended  to  confer  or  impose.^ 

Bule  149,  and  the  grounds  on  which  it  rests,  are  not  hard  to 
understand.  The  true  difficulty  lies  in  answering  a  question  to 
which,  when  applied  to  a  given  case,  the  Rule  immediately  gives 
rise  :  On  what  principles  are  we  to  determine  what  was  the  inten- 
tion of  the  parties  to  a  contract  in  reference  to  the  law  by  which 
it  should  be  governed  ?  The  answer  to  this  question  may  often 
be  hard  to  find,  and  this  for  two  reasons.  Under  the  compli- 
cated transactions  of  modem  life,  a  contract  which  contains  a  for- 
eign element  may  be  so  connected  with  different  countries  as  to 
suggest  not  only  two,  but  as  many  as  five  or  six,  different  laws  as 
the  law  by  which  the  parties  intended  a  contract  to  be  governed, 
or,  in  other  words,  as  the  proper  law  of  the  contract.  Suppose, 
for  example,  that  A^  an  Englishman,  charters  a  French  ship  from 
JT,  its  French  owner,  at  a  Danish  port  in  the  West  Indies,  for 
the  carriage  of  the  goods  of  A  from  Hayti  to  Genoa,  and  that  the 
ship,  under  stress  of  weather,  puts  into  a  Portuguese  port,  where 
transactions  take  place  which  result  in  a  loss  to  A^  and  that  A 
claims  damages  from  ^,  alleged  to  be  due  under  the  contract  be- 
tween them.  In  this  position  of  things,  which  is  suggested  by  a 
reported  case,  there  are  six  countries  the  law  of  any  one  of  which 
may,  conceivably  at  any  rate,  have  been  intended  by  the  parties 
to  govern  the  contract,  at  least  in  so  far  as  to  determine  the  qaes- 
tion  at  issue  between  A  and  JT.  The  Court,  therefore,  when 
called  upon  to  decide  what  are  A^s  rights,  has  before  it  six  dif- 
ferent laws  from  which  to  select  the  law  on  which  his  rights  de- 
pend. The  intention  of  the  parties,  again,  as  to  the  law  by  which 
a  contract  is  governed,  is  not  generally  expressed  in  the  contract 
itself.  What  is  more,  it  has  often  no  real  existence.  If  we  could 
look  into  their  minds,  we  should  find  that  they  had  formed  no 
definite  purpose  as  to  the  law  which  should  govern  their  rights 
under  circumstances  of  which  they  did  not  anticipate  the  occur- 
rence. Here,  as  in  other  branches  of  law,  an  inquiry  into  the  inten- 
tipn  of  the  parties  is  really  an  inquiry,  not  into  the  actual  intention 
of  X^  and  A^  for  it  possibly  never  had  any  real  existence,  but  into 

^  Role  149  is  nothing  else  than  the  most  obvious  application  of  Greneral 
Principle  No.  VI.  (Intro.,  p.  57,  ante),  which  itself  is  an  immediate  result  of 
Greneral  Principle  No.  I.  (Intro.,  p.  22,  ante). 
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the  intention  which  would  have  been  formed  by  sensible  persons 
in  the  position  of  X  and  A  if  their  attention  had  been  directed 
to  contingencies  which  escaped  their  notice.  When  this  is  the 
case,  the  law  which  will  be  applied  by  any  tribunal  to  the  inter- 
pretation of  a  contract  ^'  is  that  which  will  most  frequently  and 

most  naturally  be  assumed  by  ignorant  parties  to  a  contract  as 

that  by  which  their  [rights  and]  liabilities  are  defined."  ^  We 
are  then  driven  back  upon  the  further  question,  how  are  we  to 
determine  what  is  this  natural  assumption  ?  The  reply  is,  that  a 
variety  of  circumstances  must  be  considered,  such  as  the  nature  of 
the  contract,  the  customs  of  business,  the  place  where  the  contract 
is  made  or  is  to  be  performed,  and  the  like,  any  one  of  which  may 
suggest  conclusions  as  to  the  law  likely  to  be  intended  by  the  par- 
ties ;  and  English  judges  have  constantly  declined  to  tie  them- 
selves down  by  any  rigid  or  narrow  rule  for  determining  the  in- 
tention of  the  parties,  or,  in  effect,  the  proper  law  of  the  contract. 

The  conclusions,  however,  at  which  the  Courts  have  arrived  in 
particular  cases,  though  based  on  the  circumstances  of  each  case, 
are  not  the  result  of  mere  guesswork.  They  lead  to,  and  in  turn 
are  the  result  of,  certain  maxims  by  which  English  Courts  are,  it 
is  submitted,  in  the  main  guided  when  called  upon  to  determine 
the  proper  law  of  a  given  contract. 

These  maxims  are  formulated  in  Sub-Rules  1  to  3. 

The  true  nature  of  these  Sub-Rules,  if  they  are  to  be  of  any 
utility  whatever,  must  be  carefully  borne  in  mind.  They  are  in 
no  sense  rigid  canons  of  construction  from  which  a  Court  wUl  not 
deviate.  They  are  rather  presumptive  rules  of  evidence  which 
are  in  fact  frequently  followed  by  English  judges,  but  which  are 
not  in  any  degree  irrebuttable,  and  are  liable  to  be  displaced  by 
circumstances  of  any  kind  which  in  a  given  case  influence  the 
opinion  of  the  Court.^ 

Two  further  observations  are  worth  notice :  — 

In  particular  classes  of  contracts  ^  custom  has  established  ^  cer- 
tain definite  rules  as  to  the  presumed  intention  of  the  parties. 
Where  such  established  rules  exist,  recurrence  to  general  pre- 
sumptions is  usually  unnecessary,  and  our  Sub-Rules  are  for  the 
most  part  superfluous.  But  this  does  not  invariably  hold  good,  for 
the  presumption  established  by  custom  may  be  rebutted,  e.  g.^  by 

*  Foate,  2nd  ed.,  p.  377. 

3  See  especiaUy,  Jacobs  v.  CredU  Lyonnais,  1884, 12  Q.  B.  D.  (C.  A.)  589, 
601,  jadgment  of  Bowen,  L.  J. 

*  For  such  contracts,  see  chap,  zzv.,  p.  586,  post, 

4  See  Lhyd  v.  Gmbert,  1865,  L.  R.  1  Q.  B.  115. 
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the  expressed  intention  of  the  parties  or  by  the  circumstances  of 
the  case.^ 

In  certain  rare  instances,  rules  as  to  the  intention  of  the  parties 
are  in  effect  established  by  statute.^  Such  statutory  enactment, 
in  so  far  as  it  applies,  is  decisive. 

Sub-Rules  for  determining  the  Proper  Law  of  a  Contract 
in  Accordance  with  the  Intention  of  the  Parties. 

Sub-Rule  1.^ — When  the  intention  of  the  parties  to  a 
contract,  as  to  the  law  governing  the  contract,  is  expressed 
in  words,  this  expressed  intention  determines  the  proper 
law  of  the  contract  and,  in  general,  overrides  every  pre- 
sumption. 

Comment 

As  the  proper  law  of  a  contract  is  fixed  by  the  intention  of  the 
parties,  their  expressed  intention  with  regard  to  it  must  (in  gen- 
eral) be  decisive.* 

niustrations. 

1.  X,  an  English  underwriter,  executes  in  England  a  policy  of 
insurance  of  which  it  is  one  of  the  express  terms  that  it  shall  be 
construed  and  applied  in  accordance  with  French  law.  The  law 
of  France  is  the  proper  law  of  the  contract.^ 

^  Compare  particularly,  Chartered  Mercantile  Batik  of  India  v.  Netherlands 
^c,  Co.  1883, 10  Q.  B.  D.  (C.  A.)  521,  540,  jadgment  of  Lindley,  L.  J. 

>  See  BiUs  of  Exchange  Act,  1882,  s.  72,  and  Rules  159-162,  pp.  599-612, 
past 

*  Hamlyn  y.  Talisker  Distillery^  [1894]  A.  C.  202.  Compare  Savigny,  ss. 
369,  370  (GiUhrie's  transL,  2nd  ed.),  pp.  194,  197,  and  s.  372,  p.  221,  especially 
note  A,  p.  227. 

*  Not  quite  inyariably.  Parties  whilst  really  contracting  with  reference  to 
one  law,  e.  g.,  the  law  of  England,  may  conceivably,  with  a  view  to  g^ve  valid- 
ity to  a  contract  which  English  law  treats  as  invalid,  assert  their  intention  to 
contract  with  reference  to  another  law,  e.  g.,  the  law  of  Scotland.  The  Courts 
must  in  this  case  determine  the  essential  validity  of  the  contract  with  refer- 
ence to  the  law  under  which  the  parties  really  intended  to  contract,  t.  «.,  the 
law  of  England.  See  App.,  Note  12,  What  is  the  Law  determining  the  Essen- 
tial Validity  of  a  Contract  t 

'  See  Greer  v.  Podcj  1880,  5  Q.  B.  D.  272.  <'  It  is  no  doubt  competent  to  an 
**  underwriter  on  an  English  policy  to  stipulate,  if  he  think  fit,  that  such  pol- 
"  icy  shall  be  construed  and  applied  in  whole  or  in  part  according  to  the  law 
**  of  any  foreign  state,  as  if  it  had  been  made  in  and  by  a  subject  of  the  foreign 
**  state,  and  the  policy  in  question  does  so  stipulate  as  regards  general  average ; 
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2.  X  and  A  enter  into  a  contract  in  London  which  is  to  be 
performed,  except  as  to  the  arbitration  clause,  in  Scotland.  It  is 
an  express  term  of  the  contract  that  any  dispute  arising  ont  of  it 
^^  shall  be  settled  by  arbitration  by  two  members  of  the  London 
^^  Corn  Exchange  in  the  usual  way/'  As  to  this  arbitration  clause 
the  law  of  England  is  the  proper  law  of  the  contract.^ 

Sub-Rule  2. —  When  the  intention  of  the  parties  to 
a  contract  with  regard  to  the  law  governing  the  contract 
is  not  expressed  in  words,  theb  intention  is  to  be  inferred 
from  the  terms  and  nature  of  the  contract,  and  from  the 
general  circumstances  of  the  case,  and  such  inferred  inten- 
tion determines  the  proper  law  of  the  contract.^ 

niustrattons. 

1.  J[,  an  Englishman,  ships  a  cargo  on  board  the  ship  oi  X  & 
Co.^  a  Dutch  company  registered  under  Dutch  law.  The  com- 
pany, however,  consists  of  the  same  persons  as  an  English  com- 
pany registered  under  English  law.  The  goods  are  shipped  at 
Singapore,  for  this  purpose  an  English  port,  under  a  bill  of  lading 
in  the  English  form  and  expressed  in  English.  The  cargo  is  dam- 
aged in  a  collision  between  the  ship  on  which  it  is  carried  and 
another  ship  oi  X  &  Co.  The  proper  law  of  the  contract  (bill 
of  lading)  is  the  law  of  England,^  and  the  presumption  which 
would  otherwise  exist,  that  the  parties  submitted  themselves  to 
Dutch  law  as  the  law  of  the  flag,  is  rebutted.^ 

2.  An  Englishman  domiciled  in  England  marries  in  Scotland 

'^  but,  except  when  it  is  so  stipulated,  the  policy  mnst  be  eonstraed  aooordiDg  to 
**  our  law,  and  without  regard  to  the  nationality  of  the  yesseL"  Und.^  p.  274, 
per  Curiam, 

1  Handyn  y.  Talisher  Distmery,  [1894]  A.  G.  202. 

'  <*  In  such  a  case  the  only  certain  guide  is  to  be  «onnd  in  applying  aonnd 
''  ideas  of  business,  conyenience,  and  sense  to  the  language  of  the  contract  it- 
*'  self,  with  a  yiew  to  discoyering  from  it  the  true  intention  of  the  parties.*' 
See  Jacobs  y.  Credit  Lyonnaii,  1884, 12  Q.  B.  D.  (C.  A.)  689,  601,  judgment  of 
Sawerij  L.  J» 

*  Chartered  Mercantile  Bank  of  India  y.  Netherlands  Co.  1883,  10  Q.  B.  B. 
(C.  A.)  621. 

*  Ibid,f  especially  pp.  629,  630,  judgment  of  Brett,  L.  J.,  and  p.  640,  judg- 
ment of  Lindley,  L.  J.,  with  which  contrast  Lloyd  y.  Crwbert,  1866,  L.  R.  1  Q. 
B.  116  ;  The  August,  [1891]  P.  328  ;  and  as  to  this  presumption,  and  the  mean- 
ing of  the  term  **  law  of  the  flag/'  see  Contrati  of  Affreightment,  Rules  163» 
164,  pp.  689,  690,  post. 
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a  Scotchwoman  domiciled  in  S<Sotland.  Before  their  marriage 
they  have  executed  in  Scothuid  a  marriage  contract  (settlement) 
in  the  Scotch  form.  It  is  part  of  this  contract  that,  on  the  death 
of  the  husband,  his  heirs,  etc.,  shall  pay  to  his  wife,  in  case  she 
should  survive  him,  an  annuity  of  £200,  and  further  pay  after 
his  death  to  the  children  (if  any)  of  the  marriage  the  sum  of 
£3,000.  The  husband  and  wife  live  after  the  marriage  in  Eng- 
land. The  law  of  Scotland  is  the  proper  law  of  the  contract,  and, 
when  on  the  death  of  the  husband  his  estate  is  found  not  to  be 
enough  to  satisfy  both  the  annuity  payable  to  the  wife  and  the 
sum  of  £3,000  payable  to  the  children,  the  rights  of  the  wife  and 
the  children  respectively  are  governed  by  the  law  of  Scotland.^ 

3.  An  Englishman,  domiciled  in  England,  marries  a  Scotch- 
woman domiciled  in  Scotland.  A  marriage  settlement  is,  before  the 
marriage,  executed  in  Scotland  by  the  intended  husband  and  wife. 
In  the  settlement,  trusts  are  declared  in  the  English  form  of  the 
husband's  real  estate  in  England.  The  proper  law  of  the  contract 
as  regards  such  trusts  is  the  law  of  England.^ 

4.  ^  &  Co.j  a  London  firm,  contract  in  London  to  sell  io  A  A 
B^  also  a  London  firm,  20,000  tons  of  esparto,  to  be  shipped  by  a 
French  company  at  an  Algerian  port,  on  board  vessels  to  be  pro- 
vided by  J[  <fe  J?,  who  are  to  pay  for  the  esparto  in  London  in 
cash  on  or  before  the  arrival  of  the  ships  at  the  port  of  destina- 
tion.   English  law  is  the  proper  law  of  the  contract.* 

SuB-RuLB  3.  —  In  the  absence  of  countervailing  consid- 
erations, the  following  presumptions  as  to  the  proper  law 
of  a  contract  have  effect :  — 

First  Presumption} — Primct  facie  the  proper  law  of 
the  contract  is  presumed  to  be  the  law  of  the 
country  where  the  contract  is  made  {lex  loci  con- 
tractus); this  presumption  applies  with  special 
force  when  the  contract  is  to  be  performed 
wholly  in  the  country  where  it  is  made,  or  may 

*  In  re  Barnard,  1887,  66  L.  T.  9 ;  W.  N.  1887,  p.  8. 

<  Chamberlain  ▼.  Napier,  1880, 15  Ch.  D.  614.  See  as  to  the  « proper  law  of 
a  contract "  with  regard  to  immovables,  chap,  zzr..  Rule  151,  p.  586,  pott. 

«  Jacobs  v.  Cr^dU  Lyonnais,  1884, 12  Q.  B.  D.  (C.  A.)  589. 

This  case  might  also  be  brought  imder  Sub-Role  3>  Ist  piesamption.  See 
Contracts  with  regard  to  Movables,  Rule  152,  p.  588,  post, 

^  Compare  Story,  ss.  242,  280 ;  Lhyd  y.  Ghaberi,  1865,  L.  R.  1  Q.  B.  115  ; 
Jacobs  ▼.  CridU  Lyonnais,  1884,  12  Q.  B.  D.  (C.  A.)  589,  especially  p.  600, 
judgment  of  Bowen,  L.  J.;  P.ff  0,  Co.  v.  Shand,  1865,  3  Moore  P.  C.  H.  8. 
272 ;  Scott  v.  Pilkington,  1862,  2  B.  &  S.  11 ;  31  L.  J.  Q.  B.  81. 
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be  performed  anywhere,  but  it  may  apply  to  a 
contract  partly  or  even  wholly  to  be  performed 
in  another  country. 
Second  Presumption} — When  the  contract  is  made 
in  one  country,  and  is  to  be  performed  either 
wholly  or  partly  in  another,  then  the  proper 
law  of  the  contract,  especially  as  to  the  mode 
of  performance,  may  be  presumed  to  be  the 
law  of  the  country  where  the  performance  is 
to  take  place  {lex  loci  solutionis). 

m 

Comment 

Both  these  presumptions  are  grounded  on  the  probable  inten- 
tion ^  of  the  parties. 

As  to  the  first  presumption,  "  The  broad  rule  is,  that  the  law 
^'  of  a  country  where  a  contract  is  made  presumably  governs  the 
^^  nature,  the  obligation,  and  the  interpretation  of  it,  unless  the 
"contrary  appears  to  be  the  express  intention  of  the  parties."' 

^^  One  inference  which  has  always  been  adopted  is  this :  if  a 
^'  contract  is  made  in  a  country  to  be  executed  in  that  country, 
''  unless  there  appears  something  to  the  contrary,  you  take  it  that 
^'  the  parties  must  have  intended  that  that  contract,  as  to  its  con- 
'^  struetion  and  as  to  its  effect,  and  the  mode  of  carrying  it  out 
'^  (which  really  are  the  result  of  its  construction),  is  to  be  con- 
"  strued  according  to  the  law  of  the  country  where  it  was  made.  "* 

^'  It  is  .  .  .  generally  agreed  that  the  law  of  the  place  where 
^^  the  contract  is  made  is  prima  /dcie  that  which  the  parties 
''  intended  [to  adopt],  or  ought  to  be  presumed  to  have  adopted, 
^^  as  the  footing  upon  which  they  dealt,  and  that  such  law  ought 
'^  therefore  to  prevail  in  the  absence  of  circumstances  indicating  a 
"different  intention."^ 

These  dicta  lay  down  the  undoubted  rule  of  English  law,  that 
the  meaning  of  a  contract  and  the  obligations  arising  under  it  are 
prima  facie  and  presumably  governed  by  the  law  of  the  country 
where  the  contract  is  made  (lex  loci  contractus^.     The  language 

^  See  note  4,  p.  569,  ante. 

«  See  pp.  665-567,  ante. 

8  Jacobs  ▼.  Credit  Lyonnais,  1884, 12  Q.  B.  D.  (C.  A.)  689,  600,  per  Bowen, 
L.  J.    See  Staryf  s.  242. 

*  Chatenay  ▼.  BrazUian  Submanne  TeU.  Co.  [1891]  1  Q.  B.  (C.  A.)  79,  82, 
judgment  of  Esheff  M.  R.  Compare  Gibbn  v.  Societi  IndtutrieUe  ifc.  1890^ 
26  Q.  B.  D.  (C.  A.)  399,  405,  judgment  of  Esher,  M.  R.,  cited  p.  462,  ante. 

»  Lloyd  ▼.  Guibert,  1865,  L.  R.  1  Q.  B.  115, 122,  per  Cwiam. 
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indeed  of  judges  and  writers  of  authority  has  sometimes  produced 
the  impression  that  something  like  exclusive  authority  is  attrib- 
uted by  our  Courts  to  the  law  of  the  country  where  the  contract 
is  completed.  But  this  idea  is  erroneous.  In  many  instances, 
as  is  apparent  from  our  second  presumption,  the  meaning  and 
incidents  of  a  contract  are  governed  by  the  law  of  the  place  of 
performance. 

The  distinct  and  stiU  strong  preference,  however,  of  EngUsh 
Courts  for  the  lex  loci  contracttis  ^  must  never  be  forgotten.  This 
preference  leads  to  the  result  that  in  all  cases  of  doubt,  and  espe- 
cially where  a  contract  is  made  in  England,  our  Courts  hold  that 
the  proper  law  of  the  contract  is  the  law  of  the  country  where  the 
contract  is  made. 

As  to  the  second  presumption.  The  assumption,  which  in 
many  cases  is  sound,  that  the  proper  law  of  a  contract  is  the  law 
of  the  country  where  it  is  made  (lex  loci  contractus^  ^  presupposes 
in  general  that  '^  the  performance  of  the  contract  is  to  be  in  the 
^^  place  where  it  is  made,  either  expressly  or  by  tacit  implication. 
^*'  But  where  the  contract  is,  either  expressly  or  tacitly,  to  be  per- 
^'  formed  in  any  other  place,  there  the  general  rule  is  in  conf orm- 
^^ity  to  the  presumed  intention  of  the  parties  that  the  contract, 
^'  as  to  its  validity,  nature,  obligation,  and  interpretation,  is  to  be 
"  governed  by  the  law  of  the  place  of  performance."  ^ 

^'  The  business  sense  of  idl  business  men,"  says  Lord  Esher, 
'^has  come  to  this  conclusion,  that,  if  a  contract  is  made  in  one 
'^  country  to  be  carried  out  between  the  parties  in  another  coun- 
^*  try,  either  in  whole  or  in  part,  unless  there  appears  something  to 
^Hhe  contrary,  it  is  to  be  concluded  that  the  parties  must  have 
*'^  intended  that  it  should  be  carried  out  according  to  the  law  of 
'^  that  other  country.  .  .  .  Therefore  the  law  has  said,  that  if  the 
^'  contract  is  to  be  carried  out  in  whole  in  another  country,  it  is  to 
^^  be  carried  out  wholly  according  to  the  law  of  that  country,  and 
^^  that  must  have  been  the  meaning  of  the  parties.  But  if  it  is  to 
^*'  be  carried  out  partly  in  another  country  than  that  in  which  it  is 
^*  made,  that  part  of  it  which  is  to  be  carried  out  in  that  other 
^^  country,  unless  something  appears  to  the  contrary,  is  taken  to 
^^  have  been  intended  to  be  carried  out  according  to  the  laws  of 
"  that  country."  « 

"  When  two  parties,"  says  Lord  Watson,  "living  under  differ- 

>  See  App.,  Note  2,  Preference  of  English  Courts  for  lex  loci  contractus, 

*  Story,  8.  280.    Compare  Jacobs  ▼.  Credit  LyonnaiSy  1884,  12  Q.  B.  D. 

(C.  A.)  589,  600,  language  of  Bowen,  L.  J. 
»  Chaienay  v.  Brazilian  Submarine  Tele.  Co.  [1891]  1  Q.  B.  (C.  A.)  79,  82, 

83,  judgment  of  Lord  Esher,  M.  R. 
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**  ent  systems  of  law,  enter  into  a  personal  contract,  which  of  these 
^*  systems  must  be  applied  to  its  construction  depends  upon  their 
*^  mutual  intention,  either  as  expressed  in  their  contract,  or  as 
^'  derivable  by  fair  implication  from  its  terms.  In  the  absence  of 
^'any  other  clear  expression  of  their  intention,  it  is  necessary  and 
*^  legitimate  to  take  into  account  the  circumstances  attendant  upon 
^^  the  making  of  the  contract,  and  the  course  of  performing  its  stip- 
^^  ulations  contemplated  by  the  parties ;  and  amongst  these  consid- 
^^  orations  the  loctM  contractus  and  the  locics  solutionis  have 
^'  always  been  regarded  as  of  importance,  although  English  and 
^^  Scotch  decisions  differ  in  regard  to  the  relative  weight  which 
^^  ought  to  be  attributed  to  them  when  the  place  of  contracting  is 
*^  in  one  forum  and  the  place  of  performance  in  another."  ^ 

The  effect  of  these  dicta  may  be  thus  summed  up :  the  proper 
law  of  a  contract  is  indeed  primd  facie  the  law  of  the  country 
where  it  is  made  (lex  loci  contractus^  ;  yet  when  a  contract  is 
made  in  one  country,  but  is  wholly  or  partially  to  be  performed  in 
another,  then  great  weight  will  be  given  to  the  law  of  the  place  of 
performance  (lex  loci  solutionis^  ^  as  being  probably  the  proper 
law  of  the  contract,  in  regard  at  any  rate  to  acts  to  be  done  there. 

Our  second  presumption  covers  at  least  two  different  cases:  — 

First  case.  A  contract  is  made  in  one  country  and  is  to  be 
wholly  performed  in  another,  as  where  ^and  A  enter  into  an 
agreement  in  Scotland,  e.  ^.,  for  the  sale  of  goods  by  ^to  ^,  and 
the  whole  of  the  contract  is  to  be  performed  on  both  sides  in  Eng- 
land. The  law  of  England  (lex  loci  solutionis^  is,  then,  presum- 
ably the  proper  law  of  the  contract  as  a  whole,  and  certainly  gov- 
erns every  incident  having  reference  to  the  mode  of  performance, 
6.  ^.,  the  delivery  of  and  the  payment  for  the  goods.^ 

Second  case.  A  contract  is  made  in  one  country,  and  is  to  be 
performed,  as  regards  the  obligations  of  one  of  the  parties,  wholly 
in  that  country,  and  as  regards  the  obligations  of  the  other  wholly 
in  another  country,  as  where  A  agrees  to  deliver  goods  to  ^  in 
Liverpool,  and  X  agrees  to  pay  for  them  in  New  York.  The  con- 
tract may  be  treated  as  two  contracts,^  the  one  to  be  performed 

1  Hamlyn  y.  Talisher  Distillery,  [1894]  A.  C.  202,  212,  per  Loid  Watson. 
Compare  Savigntff  s.  372,  p.  222. 

'  Whether  the  law  of  Scothmd  maj  not  determine  what  are  the  legal  ez- 
ouses  for  non-performance  ? 

*  Many  difficulties  as  to  the  proper  law  of  a  contract  are  removed  by  no- 
ticing that  what  is  called  "  a  contract "  is  often  in  effect  a  set  of  two  or  more 
contracts,  and  the  proper  law  of  these  seyeral  contracts  may  be  different.  This 
is  specially  noticeable  in  regard  to  the  different  contracts  which  may  be  embod- 
ied in  a  single  bill  of  exchange.    See  chap,  zzr.,  Rule  160  (2),  p.  €0&fp08L 
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by  ^  in  England  and  the  other  by  JT  in  New  York.  It  is,  then, 
reasonable  at  any  rate  to  assume  (tJiough  the  presumption  is  by  no 
means  conclusive)  that  on  the  one  hand  the  delivery,  etc.,  of  the 
goods  (i.  6.,  the  performance  of  ^'s  share  of  the  contract)  is  gov- 
erned by  the  law  of  England,  and  on  the  other  hand  the  payment 
for  the  goods,  i.  e.,  the  performance  of  JTs  part  of  the  contract, 
is  governed  by  the  law  of  New  York.^ 

Illustrations. 

Presumption  1. 

1.  JT,  a  Frenchman  domiciled  in  France,  incurs  in  London  a 
debt  to  A  for  goods  there  sold  by  J.  to  X.  English  law  (lex  loci 
contractus)  is  the  proper  law  of  the  contract. 

2.  A  note  is  made  and  is  payable  in  England.  English  law 
(lex  loci  contractus)  is  the  proper  law  of  the  contract.^ 

3.  ^,  an  Englishman  carrying  on  business  in  England,  while 
in  New  York  gives  N^  of  New  York,  a  letter  of  credit  to  the  follow- 
ing effect :  ^^  You  have  authority  to  draw  exchanges  upon  me,  and 
all  such  exchanges  will  be  duly  honored."  This  letter  is  shown 
to  Ay  who,  on  the  faith  thereof,  purchases  a  bill  drawn  by  Nou  X. 
X  does  not  accept  the  same.  X  is  not  liable  to  ^  by  the  law  of 
England  for  not  accepting  the  bill,  but  he  is  liable  by  the  law  of 
New  York.  The  law  of  New  York  (lex  loci  contractus)  is  the 
proper  law  of  the  contract.^ 

4.  Ay  an  Englishman,  contracts  in  England  with  X  &  Co.^  an 
English  company,  for  the  carriage  by  them  of  goods  from  Eng- 

^  Ab  to  the  somewhat  different  case  of  **  contracts  for  through  carriage,"  see 
chap,  zzv.,  Rule  155,  p.  594,  post. 

>  See  Kearney  y.  King,  1819,  2  B.  &  Aid.  301 ;  Sproiole  y.  Legge,  1822, 1  B. 
&  C.  16.  In  this  as  in  many  other  cases  the  lex  loci  contractus  is  also  the  lex 
loci  solutionis, 

'  <*  It  [is]  contended,  on  the  part  of  the  defendants  [^],  that  as  the  thing 
"  contracted  for,  namely,  the  acceptance  of  the  bills,  was  to  be  performed  in 
'*  this  country,  the  law  of  England,  as  that  of  the  place  of  performance,  ought 
*'  to  preYail.  We  are  of  a  contrary  opinion,  it  appearing  to  us  that  the  ques- 
*'  tion  of  the  defendant's  liability  must  be  determined  by  the  lex  loci  contractus, 
**  The  question  at  issue  has  no  relation  to  the  manner  of  performing  the  oon- 
*'  tract,  or  to  the  consequences  of  non-performance.  It  relates  entirely  to  the 
«  effect  of  the  transaction  at  New  York,  and  the  document  signed  there  by  one 
"  of  the  defendants  on  behalf  of  the  rest  (his  authority  to  bind  the  partnership 
**  not  being  called  in  question)  in  creating  a  liabUity  in  the  defendants  to  the 
**  purchasers  of  the  bills,  which  by  the  document  the  defendants  were  bound  to 
«  accept  in  favour  of  [i^."  Scott  y.  PUhngton,  1862, 31  L.  J.  Q.  B.  81, 90,  per 
Cockbum,  C.J.    See  2  B.  &  S.  11,  43,  44. 
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land  to  Mauritiiis  on  a  British  ship.  A  takes  a  ticket  at  South- 
ampton which  contains  a  condition  limiting  the  liabiliiy  of  the 
company,  ^'s  goods  are  lost  in  Egypt.  The  condition,  according 
to  English  law,  covers  the  liability  oi  ^  <&  Co.  According  to  the 
law  of  Mauritius  (French  law),  it  does  not  cover  their  liability. 
English  law  (lex  loci  contractus^  is  the  proper  law  of  the  con- 
tract.^ 

5.  ^,  an  Englishman,  makes  a  contract  in  London  with  Ay  a 
Scotchman,  under  which  ^  is  to  act  as  traveller  for  ^in  Scotland. 
Semble,  English  law  is  the  proper  law  of  the  contract  (?).^ 

Presumption  2. 

6.  X  contracts  a  debt  to  ^  in  Jamaica  which  is  made  payable 
in  London.  English  law  (lex  loci  solutionis)  is,  at  any  rate  as 
regards  payment,  the  proper  law  of  the  contract.^ 

7.  In  1870  a  bill  of  exchange  is  drawn  by  X  in  England  on  N 
&  Co,<i  French  subjects  resident  in  Paris,  and  is  indorsed  in  Eng- 
land hj  X  to  A.  The  bill  is  accepted  by  iVcfe  Co.  in  Paris,  and 
is  on  the  face  of  it  payable  on  5th  October,  1870.  Li  consequence 
of  the  Franco-German  war,  the  time  for  payment  is  under  French 
law  enlarged  till  5th  September,  1871.  French  law  is  the  proper 
law  of  the  contract,  and  the  bill,  as  against  all  the  parties  thereto, 
is  payable  on  5th  September,  1871.* 

8.  ^  in  England  charters  ^'s  ship  for  carriage  of  coals  to 
Algiers.  It  is  part  of  the  terms  of  the  charter  party  that  the 
ship  shall  be  unloaded  at  a  certain  rate  per  diem^  and  that  X  shall 
pay  £5  per  diem  for  detention  from  the  time  of  the  ship  being 
ready  to  unload  and  ^'  in  turn  to  deliver."  Delivery  is  delayed 
by  the  French  port  regulations.  In  reference  to  delivery  the 
proper  law  of  the  contract  is  the  French  law  as  to  unloading  at 
the  port  (lex  loci  solutionis).^ 

9.  Xy  an  Englishman,  under  a  charter  party  made  between  him 
and  Ay  a  foreigner,  at  Riga,  loads  ^'s  ship  with  a  cargo  of  timber 
to  be  delivered  in  the  port  of  Liverpool.  A  given  number  of  lay 
days  are  allowed  for  the  unloading.     By  the  general  law,  the  lay 

^  P.  j-  0.  Co,  V.  Shand,  1866,  3  Moore  P.  0.  n.  s.  272.  Compare  Nugent  v. 
Smithy  1876,  1  C.  P.  D.  19 ;  and  1876  (C.  A.)  423.  See  as  to  Contraci  for 
Through  Carriage  of  Person  or  Goods^  Rule  166,  p.  694,  posL 

a  Amott  ▼.  Redfem,  1826,  2  C.  &  P.  88. 

^  Compare  Cash  v.  Kennion,  1806, 11  Ves.  314. 

«  Rouquette  v.  Overmann,  1876,  L.  R.  10  Q.  B.  626.  See  as  to  Bills  of  Ex- 
change, Rules  169-161,  pp.  699^10,  post, 

<  RciberUon  v.  Jackson^  1846,  2  C.  B.  412  ;  16  L.  J.  C.  P.  28. 
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days  commence  from  the  time  when  the  ship  arrives  in  dock ;  but 
by  the  custom  of  the  port  of  Liverpool  the  lay  days,  in  case  of  the 
timber  ship,  begin  only  from  the  mooring  of  the  ship  at  the  quay, 
where  alone  by  dock  regulations  the  ship  can  discharge  cargo. 
The  commencement  of  the  lay  days  is  governed  by  the  custom 
of  the  port  of  Liverpool  (lex  loci  solutionis)  ^  as  the  proper  law 
of  the  contract. 

(2>)  DISCHARGE  OF  A   CONTRACT. 

Rule  150.^  —  The  validity  of  the  discharge  of  a  con- 
tract (otherwise  than  by  bankruptcy)  ^  depends  upon  the 
proper  law*  of  the  contract  ^  (?). 

(1)  A  discharge  in  accordance  with  the  proper  law  of 

the  contract  is  valid. 

(2)  A  discharge  not  in  accordance  with  the  proper  law 

of  the  contract  is  not  valid  (?)• 

Comment 

On  principle,  the  validity  or  invalidity  of  the  discharge  of  a 
contract  ought  to  depend  upon  the  proper  law  of  the  contract,  i.  e., 
upon  the  law  to  which  the  parties,  when  contracting,  intended  to 
submit  themselves.  If,  for  example,  X  and  A^  French  citizens, 
enter  into  a  contract  in  France  to  be  performed  in  France,  and 
which  therefore  is  clearly  subject  to  French  law,  the  question 
whether  an  act  on  the  part  of  X,  e.  ^.,  some  act  which  X  alleges 
amounts  to  payment,  does  or  does  not  discharge  X  from  liability, 
must  (it  is  conceived)  be  determined  by  reference  to  French  law, 
and  this  appears  to  be  the  view  maintained  by  English  Courts 

^  Norden  Steam  Co.  y.  Dempsey,  1876, 1  C.  P.  D.  654.  Conf .  Attoood  ▼.  Seilar, 
1880,  6  Q.  B.  D.  (C.  A.)  286. 

>  Story,  88.  330-334,  342,  with  which  read  8.  280  ;  Nelson,  pp.  278,  279 ; 
Foote,  pp.  458,  459,  465-467. 

In  order  to  understand  Story's  view,  it  must  be  noted  that  his  habit  is  to 
speak  of  a  contract  as  governed  by  the  law  of  the  phice  where  it  is  made,  but 
that  he  often  means  by  this  the  htw  of  the  place  where  it  is  made  and  is  to  be, 
or  may  be,  performed. 

'  As  to  Discharge  under  a  Bankruptcy,  see  chap,  xvii..  Rules  111-114,  pp. 
448-454,  an/6. 

*  For  meaning  of  "  proper  law,"  see  p.  540,  ante. 

*  Warrender  v.  Warrender,  1834,  9  Bli.  89, 125,  huignage  of  Brougham,  Ch.; 
RaUi  V.  Dennistowi,  1851,  6  Ex.  483 ;  20  L.  J.  Ex.  278 ;  EUis  v.  M'Henry, 
1871,  L.  B.  6  C.  P.  228,  234. 
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and  by  writers  such  as  Story.  There  is,  however,  a  lack  of  deci- 
sive authority  on  the  subject. 

All  that  can  be  absolutely  laid  down  is,  that,  when  a  contract  is 
made  and  to  be  performed  in  the  same  country,  anything  which 
discharges  the  liability  under  the  law  of  that  country  will  be  held 
a  good  discharge  by  our  Courts.  ^^  The  general  rule  is,  that  a 
^^  defence  or  discharge,  good  by  the  law  of  the  place  where  the 
^'  contract  is  made  or  is  to  be  performed,  is  to  be  held  of  equal 
^'  validity  in  every  other  place  where  the  question  may  come  to  be 
^^ litigated."^  So  in  a  particular  case  it  is  laid  down  that,  *^  inas- 
^*  much  as  it  appeared  that  the  accord  and  satisfaction  was  suffi- 
^^  oient  according  to  the  law  of  the  country  where  the  bill  was 
^^  negotiated  and  the  payment  was  made,  the  bill  being  then  due 
^^  and  payable  and  in  the  hands  of  the  true  holder,  the  defence 
^^  [of  accord  and  satisfaction  according  to  that  law]  was  good ;  "^ 
and  more  generally  it  has  been  said :  ^'  There  is  no  doubt  that  a 
^^  debt  or  liability  in  any  country  may  be  discharged  by  the  laws 
^^  of  that  country,  and  that  such  a  discharge,  if  it  extinguishes  the 
^^  debt  or  liability  and  does  not  merely  interfere  with  the  remedies 
^*'  or  course  of  procedure  ^  to  enforce  it,  will  be  an  effectual  an- 
^'  swer  to  the  claim,  not  only  in  the  Courts  of  that  country,  but  in 
^^  every  other  country.  This  is  the  law  of  England,  and  is  a  prin- 
*^  ciple  of  private  international  law  adopted  in  other  countries."  ^ 

On  the  whole,  therefore,  we  may  fairly  conclude  ^^  that  a  con- 
"tractoal  obligation,  which  has  been  ertinguished  by  the  law  of 
^^  that  country  which  properly  and  substantially  governs  the  obli- 
^^  gation  of  the  contract,  cannot  be  enforced  here,"  ^  and  that  a 
contractual  obligation  which  has  not  been  so  extinguished  can  be 
enforced  in  England. 

ninstrations. 

1.  X,  a  Frenchman,  incurs  in  France  a  debt  to  A^  also  a 
Frenchman.  X  is  under  French  law  absolutely  discharged  from 
all  liability  to  ^,  e.  ^.,  by  a  statute  which  after  the  lapse  of  a 
given  time  extinguishes  not  only  the  remedy  for  the  recovery  of 

1  Story,  8.  331. 

>  Ralli  Y.  DmniiMoun,  1851,  6  Ex.  483,  493,  per  Parhe,  B.  Compare  jRoii- 
quetU  Y.  Overmann,  1875,  L.  R.  10  Q.  B.  525. 

^  Anything  of  this  nature  depends  wholly  on  the  lex  fori  See  ohap.  zzzL, 
Rule  188,  p.  711,  posL 

*  Ems  v.  HTHenry,  1871,  L.  R.  6  C.  P.  228,  234,  judgment  of  BowB,  C.  J. 
Compare  Gibbs  y.  Societi  Indugirielle  ^.  1890,  25  Q.  B.  D.  (C.  A.)  399,  406| 
language  of  Lord  Esher^  cited  pp.  452,  453,  ante, 

»  NeUonj  p.  279. 
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the  debt,  bat  the  debt  itself.  Semble,  the  discharge  is  valid  in 
England.! 

2.  JT  in  Austria  becomes  liable  to  Ji  on  a  bill  of  exchange 
drawn  by  A  and  accepted  by  ^  in  Austria,  and  there  payable. 
X^  on  the  bill  becoming  due,  owes  A  a  sum  equivalent  to  <£100. 
He  satisfies  Ji's  claim  by  the  payment  of  £90,  which  A  accepts  in 
satisfaction  of  the  debt  This  would  not  be  an  accord  and  satis- 
faction under  English,  but  is  an  accord  and  satisfaction  under 
Austrian  law.  The  accord  and  satisfaction  is  a  valid  discharge 
of  JTs  debt  to  A? 

8.  A  bill  for  £100  is  drawn  and  issued  in  Demerara,  but  is  ac- 
cepted and  payable  in  England.  At  the  time  when  the  bill  ma- 
tures, the  holder  owes  the  acceptor  £100.  According  to  the  law 
of  Demerara,  this  operates  as  a  discharge  of  the  bill  (by  compen- 
satio).    The  drawer  is  discharged  in  England.^ 

^  Compare  Huber  y.  Steiner,  1835,  2  Bing.  N.  C.  202. 

*  See  Ealli  v.  Dermistouny  1851,  6  Ex.  483,  403.  Compare  Burrows  y.  /e- 
mtno,  1726,  2  Strange,  733. 

•  AUen  y.  KembU,  1848, 6  Moore  P.  C.  314. 


AMERICAN  NOTES. 

CHAPTER  XXIV. 

CONTRACTS.  — GENERAL  RUUS. 

1.  (Rale  143.)  Law  governino  Contracts.  —  A  contract  is  governed  by 
the  law  with  a  view  to  which  it  was  made.  Wayman  y.  Southard,  10  Wheat.  1, 
84.  **  The  law  .  .  .  which  is  to  decide  upon  the  nature,  interpretation,  and  va- 
"  lidity  of  the  engagement  in  question,  is  that  which  the  parties  have,  either 
**  expressly  or  presumptively,  incorporated  into  their  contract  as  constituting 
« their  obligation."  Pritchard  v.  Norton,  106  U.  S.  124.  '<  The  contract  being 
*<  made  at  New  York,  the  shipowner  having  a  place  of  business  there,  and  the 
**  shipper  being  an  American,  both  parties  must  be  presumed  to  have  submit- 
**  ted  themselves  to  the  law  there  prevailing,  and  to  have  agreed  to  its  action 
^*  upon  their  contract."  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.  129  U.  S.  397, 
458.  In  this  case  there  was  no  express'  agreement  as  to  the  law  by  which  the 
eontract  should  be  governed. 

2.  (Rule  144.)  Positive  Rule  as  to  Coktracts.  —  Sometimes  the  validity 
or  invalidity  of  a  contract,  at  the  place  where  it  is  sought  to  be  enforced,  is 
determined  by  a  positive  rule  of  law,  without  regard  to  the  law  of  the  place 
where  it  was  made.  Thus,  a  statute  may  validate  marriages  performed  abroad 
in  a  oextain  mode  not  authorised  by  the  lex  loci  celebrationis,  Wharton,  Conf, 
of  L,  sfL  178, 179.  Or  a  court  may  refuse  to  enforce  a  contract  on  grounds 
of  policy  or  morality,  as  well  as  on  statutory  grounds.  Flagg  v.  Baldwin,  38 
N.  J.  Eq.  219  ;  48  Am.  Rep.  308  ;  Lemoninus  v.  Mayer  (Miss.),  14  So.  33 ; 
White  V.  Eason  (Miss.),  15  So.  66  ;  Rowland  v.  Building  Sr  Loan  Association 
(N.  C.%  18  S.  E.  965 ;  The  Guildhall,  68  Fed.  Rep.  796  ;  McDermott  v.  Pm- 
dential  Ins.  Co.  (Pa.  Com.  PI.)  7  Kulp,  246.  See  Ross  v.  Wigg,  34  Hun 
(N.  Y.),  192. 

3.  (Rule  145.)  Questions  as  to  Procedure.  —  ''A  contract  valid  by 
*  the  law  of  the  place  where  it  is  made,  although  not  in  writing,  will  not  be 
"  enforced  in  the  Courts  of  a  country  where  the  Statute  of  Frauds  prevails,  on- 
''less  it  is  put  in  writing.  But  where  the  law  of  the  forum  and  that  of  the 
"  place  of  the  execution  of  the  contract  coincide,  it  will  be  enforced,  although 
**  required  to  be  in  writing  by  the  law  of  the  place  of  performance,  as  was  the 
**  case  of  Scudder  v.  Union  National  Bank,  91  U.  S.  406,  because  the  form  of 
**  the  contract  is  regulated  by  the  law  of  the  place  of  its  celebration,  and  the 
"  evidence  of  it  by  that  of  the  forum."  Pritchard  v.  Norton,  106  U.  S.  124, 
134.  See  Story,  Conf.  of  L.  b,  262.  Where  a  statute  by  its  terms  affects,  or 
where  it  is  treated  as  affecting,  the  remedy,  the  lex  fori  governs.  Downer  v. 
Cheseborough,  36  Conn.  39 ;  Kleeman  v.  CMns,  9  Bush  (Ky.),  460 ;  Wilcox  Co. 
V.  Green^  72  N.  Y.lS^Da  Costa  v.  Dmn$,  24  N>  J.  L.  319.    See  Suit  v.  Wood- 
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haU,  113  Mass.  391.  But  where  the  statute  by  its  terms  affects,  or  where  it  is 
treated  as  affecting,  the  original  ^idity  of  the  contract  in  point  of  form,  the 
Ux  loci  contractus  governs.  Miller  ▼.  Wilson,  146  111.  523 ;  34  N.  £.  1111  ; 
Wolf  V.  Burke,  18  Col.  264  ;  32  Pac.  427  ;  Exchange  Bank  v.  Hubbard,  62  Fed. 
Bep.  112  ;  Eldridge  y.  Heaton,  7  Ohio  Cir.  Ct.  499  ;  Cochran  y.  Ward,  5  Ind. 
App.  89 ;  29  N.  £.  795.  An  oral  contract,  lawful  where  it  was  made,  may  be 
enforced  there,  though  it  is  for  the  delivery  of  goods  in  a  State  whose  Statute 
of  Frauds  requires  such  contracts  to  be  in  writing.  Hunt  v.  Jones,  12  R.  I. 
265. 

4.  (Bule  146.)  Capacitt  to  Contract.  —  « As  a  general  rule,  ...  the 
'Maw  of  the  domicil  governs  the  status  of  a  person."  Lamar  y.  Micou,  112 
U.  S.  452.  ''  The  civil  status  is  governed  universally  by  one  single  principle 
"  —  namely,  that  of  domicil  —  which  is  the  criterion  established  by  law  for 
**  the  purpose  of  determining  the  civil  status,  for  it  is  on  this  basis  that  the 
**  personal  rights  of  a  party  —  that  is  to  say,  the  law  which  determines  his 
**  majority  or  minority,  his  marriage,  succession,  testacy,  or  uitestacy  —  must 
«  depend."  Woodward  v.  Woodward,  87  Tenn.  644  ;  US.  W.  892  ;  Robinson 
y.  Q^een,  87  Tenn.  445.  This  rule  is,  however,  subject  to  exceptions,  and  it  has 
been  said  that  the  general  current  of  American  authority  is  **  in  favour  of  hold- 
"  ing  that  a  contract  which  by  the  law  of  the  place  is  recognised  as  lawfully 
**  made  by  a  capable  person  is  valid  everywhere,  although  the  person  would 
'*  not,  under  the  law  of  his  domicil,  be  deemed  capable  of  making  it."  MUHf- 
ken  y.  Pratt,  125  Mass.  374.  In  this  case  a  married  woman  domiciled  in  Mas- 
sachusetts was  held  liable  on  a  contract  of  surety  for  her  husband,  made  in 
Maine,  where  it  was  valid,  though  she  would  have  been  incapable  of  entering 
into  such  a  contract  in  Massachusetts.  The  Court  observed,  however,  that  the 
laws  of  Massachusetts  did  not  treat  married  women  as  wholly  incapable  of 
contracting,  and  that  possibly  the  Courts  of  a  State  in  which  the  common  law 
prevailed  in  full  force  might,  on  grounds  of  public  policy,  hold  a  different 
view.  Such  proved  to  be  the  case  in  Armstrong  v.  Best,  112  N.  C.  59  ;  17  S.  £.  14, 
where,  upon  the  ground  of  common-law  disability,  it  was  held  that  a  married 
woman  domiciled  in  North  Carolina  could  not  be  sued  there  for  the  price  of 
goods  purchased  in  Baltimore,  Maryland.  But  in  a  prior  case  it  was  held 
that  a  married  woman  domiciled  in  North  Carolina  might  be  sued  on  a  con- 
tract made  in  another  State  before  she  acquired  her  domicil  in  North  Caro- 
lina. Taylor  v.  Sharp,  108  N.  C.  377.  It  has  frequently  been  held  that  the 
contract  of  a  married  woman  made  in  the  State  of  her  domicil  will  be  gfov- 
emed  by  the  law  of  such  State.  Gibson  v.  Sublett,  82  Ky.  596  ;  Spearman  v. 
Ward,  114  Pa.  St.  634  ;  Insurance  Co.  v.  Simons,  52  Mo.  App.  357  ;  Miller  v. 
CamjMl,  140  N.  Y.  457  ;  35  N.  £.  651 ;  Voigt  v.  Brown,  42  Hun,  394  ;  Bradlej 
y.  Johnson,  46  N.  J.  L.  271.  But  where  the  contract  is  made  in  a  State  other 
than  that  of  the  domicil,  the  question  of  capacity  may  be  determined  by  the 
lex  loci  contractus.  Oraham  v.  Norfolk  Bank,  84  N.  Y.  393  ;  38  Am.  Rep.  528  ; 
Bell  v.  Packard,  69  Me.  105.  See  Evans  v.  Cleary,  125  Pa.  St.  204,  cited  in 
Baum  V.  BirchaU,  150  Pa.  St.  164  ;  24  Atl.  620  ;  30  W.  N.  C.  343.  See  also^ 
Ceue  V.  Dodge  (R.  I.),  29  Atl.  785.  A  married  woman  who  accepts  a  trust  in 
the  State  of  her  domicil  may  be  required  to  execute  it  there,  even  after  she 
has  changed  her  domicil  to  another  State  in  which  a  married  woman  cannot 
be  appointed  as  trustee.     Schluter  v.  Bowery  Samngs  Bank,  117  N.  Y.  125. 

The  capacity  of  a  person  to  contract  in  respect  of  real  estate  is  governed  by 
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the  lex  rei  sUcb.  Cochran  y.  BerUon^  126  Ind.  58 ;  Frierson  ▼.  WilHamSt  57 
Miss.  451 ;  Johnson  y.  Gawtry,  11  Mo.  App.  322  ;  MerrieUes  y.  Bankf  5  Tex.  CiY. 
App.  483  ;  24  S.  W.  564. 

5.  (Rule  147.)  Formal  Validity  of  Comtracts.  — "  Obligations  in  re- 
**  spect  to  the  mode  of  their  solemnization  are  subject  to  the  rule  locus  regit 
**  actum,''  Pritchard  y.  Norton,  106  U.  S.  124,  130 ;  Scudder  y.  Union  National 
Bank,  91  U.  S.  406  ;  Miller  y.  Wilson,  146  lU.  523  ;  34  N.  £.  1111 ;  Exchange 
Bank  y.  Hubbard,  62  Fed.  Rep.  112.  This  rule,  howeYer,  is  not  nuiYersally 
applicable.  Forbes  y.  ScanneU,  13  Cal.  241.  The  formal  Yalidity  of  a  promise 
to  accept  and  pay  a  bill  of  exchange  may  be  determinable,  not  by  the  law  of 
the  place  where  the  promise  was  made,  bat  by  the  law  of  the  place  where  it 
was  to  be  performed,  the  latter  being  the  law  which  the  parties  had  in  Yiew. 
HaU  Y.  CordeU,  142  U.  S.  116  ;  12  Sup.  Ct.  164. 

The  failure  to  comply  with  local  requirements  as  to  form,  not  affecting  the 
obligation  of  the  agreement,  will  not  inYalidate  the  contract.  Wharton^  Conf. 
o/L,  ss.  685-688. 

The  formal  Yalidity  of  a  contract  relating  to  land  depends  upon  the  lex  situs. 
Post  Y.  First  Nat,  Bank  of  Springfield,  138  111.  559  ;  Prentice  y.  Duluth  Storage 
and  Forwarding  Co,  58  Fed.  Rep.  437 ;  7  C.  C.  A.  293.  Sometimes  the  lex 
situs,  by  special  enactment,  accepts  compliance  with  the  lex  loci  contractus  as  suf- 
ficient.    Stinson  y.  G^er,  42  Kan.  520. 

As  to  the  solemnization  of  marriages,  see  American  Notes  under  ohap.  xxyL 

6.  (Rule  148.)  Essential  Yauditt  of  Contracts.  —  The  essential  Ya- 
lidity of  a  contract  is  goYcrned  by  the  law  with  a  Yiew  to  which  the  contract 
was  made,  and  this,  in  matters  of  performance,  is  the  law  of  the  phuse  of  per- 
formance. Pritchard  y.  Norton,  106  U.  S.  124, 137  ;  Scudder  v.  Union  National 
Bank,  91  U.  S.  406  ;  Trust  Co.  y.  Ratkbun,  5  Sawyer  C.  C.  32  ;  Akers  y.  De- 
mond,  103  Mass.  323 ;  Baum  y.  BirchaU,  150  Pa.  St.  164  ;  24  AU.  620  ;  30  W.  N. 
C.  343  ;  Forepaugh  y.  Railroad  Co,  128  Pa.  St.  217  ;  Fowler's  Appeal,  125  Pa. 
St.  388  ;  17  Atl.  431 ;  Watson  y.  Lane,  52  N.  J.  L.  550 ;  20  Atl.  894  ;  Hartman 
Y.  Louisville  ^  N.  Ry.  Co,  39  Mo.  App.  88 ;  Dunn  y.  Welsh,  62  Ga.  241.  This 
rule  applies  to  the  question  of  want  of  consideration.  Pritchard  y.  Norton,  106 
U.  S.  124  ;  Sturdivant  v.  Bank,  60  Fed.  Rep.  730  ;  9  C.  C.  A.  256.  The  lan- 
guage of  the  cases  often  fails  to  distinguish  between  formal  Yalidity  and 
essential  Yalidity,  or  between  the  making  and  the  performance  of  the  contract ; 
and  not  infrequently  it  is  held,  in  respect  of  matters  of  essential  validity,  that 
the  Yalidity  of  a  contract  is  to  be  determined  by  the  law  of  the  place  where  the 
contract  is  made.  Baxter  National  Bank  y.  Talbot,  154  Mass.  213  ;  28  N.  £. 
163;  In  re  Kahn,  56  Mmn.  509 ;  57  N.  W.  154  ;  Lochman  y.  Block  (U.),  17 
So.  153.  See  Milliken  y.  PraU,  125  Mass.  374  ;  Weinstein  y.  Freyer,  93  Ala. 
257;  8S0.285;  Miller  y,  Wilson,  146  lU.  522  ;3^N,E,  1111  ;JosUnr,  Miller, 
14  Neb.  91 ;  Atlantic  Phosphate  Co,  y.  Ely,  82  Ga.  438  ;  9  S.  £.  170  ;  Vimont  y. 
Northwestern  ifc,  Ry.  Co,  69  Iowa,  296 ;  Howenstein  y.  Barnes,  5  Dillon  C.  C. 
482  ;  Wharton,  Con/,  of  L,  s.  410.  The  presumption,  there  being  nothing  to 
the  contrary  in  the  terms  or  the  circumstances  of  the  making  of  the  contract, 
is  that  the  contract  is  to  be  performed  at  the  pbice  where  it  is  made.  Pritckard 
Y.  Norton,  106  U.  S.  124, 137. 

"  The  general  rule  undoubtedly  is  that  the  validity  of  a  contract  is  to  be  de- 
«  oided  by  the  law  of  the  place  where  it  is  made,  nnless  it  is  to  be  performed  in 
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**  another  country  ;  but  to  this,  as  to  all  general  rules,  there  are  exceptions,  and 
"among  these  Story  mentions  contracts  made  in  a  foreign  country  to  promote 
**  or  reward  the  commission  of  crime,  to  corrupt  or  evade  the  due  administra- 
**  tion  of  justice,  to  cheat  public  agents,  or  to  affect  the  public  rights,  and  other 
'*  contracts  which  in  their  nature  are  founded  in  moral  turpitude,  and  are  in- 
**  consistent  with  the  good  order  and  solid  interests  of  society."  It  was  accord- 
ingly held  that  an  agreement  by  which  a  Turkish  consul,  for  a  certain  com- 
mission, was  to  reconmiend  certain  supplies  to  his  goyemment,  would  not  be 
enforced  in  the  United  States,  though  it  might  be  yalid  in  Turkey.  **  A  con- 
tract," said  the  Court,  **  to  bribe  or  corruptly  influence  ofiBcers  of  a  foreign 
**  government  will  not  be  enforced  in  the  Courts  of  this  country,  —  not  from 
"  any  consideration  of  the  interests  of  that  government  or  any  regard  for  its 
**  policy,  but  from  the  inherent  viciousness  of  the  transaction,  its  repugnance 
"  to  our  morality,  and  the  pernicious  effect  which  its  enforcement  by  our  Courts 
"would  have  upon  our  people."  Oscanyan  v.  Arms  Co.  103  U.  S.  261.  Courts 
will  not  enforce  contracts  that  violate  good  morals,  Armstrong  v.  Toler,  11 
Wheat.  258  ;  Smith  v.  Godfrey,  8  Fost.  379 ;  Eubanks  v.  Banks,  34  6a.  304 ; 
Pkinney  v.  Baldwin,  16  111.  108  ;  Greentoood  v.  Curtis,  6  Mass.  358 ;  Union  j*c. 
Co,  Y.  R,  R.  37  N.  J.  L.  23 ;  Ivey  v.  LaUand,  42  Mbs.  444 ;  or  domestic  policy, 
Andrews  v.  Pond,  13  Pet.  65 ;  Blanchard  v.  Russell,  13  Mass.  1 ;  Bliss  v.  Brain- 
erd,  41  N.  H.  256  ;  Woodward  v.  Roane,  23  Ark.  523  ;  Castleman  v.  Jeffries,  60 
Ala.  380  ;  Davis  v.  Branson,  6  Iowa,  410  ;  Insurance  Co,  v.  Edmondson,  5  La. 
An.  2d5 ;  Merchants'  Bank  v.  Spalding,  12  Barb.  302.  Sunday  laws  are  not 
treated  as  rules  of  positive  morality,  and  a  contract  validly  entered  into  on 
Sunday  where  it  was  made  will  be  enforced  elsewhere.  McKee  v.  Jones,  67 
Miss.  405  ;  7  So.  348  ;  Swann  v.  Swann,  21  Fed.  Rep.  299.  A  note  given  in 
payment  for  slaves,  at  a  place  where  slavery  is  legal,  will  be  sustained  else- 
where. Coon  V.  Aves,  18  Pick.  193 ;  Roundtree  v.  Baker,  52  111.  241.  See 
Odwm  V.  NichoUon,  13  Wall.  654. 

Contracts  made  with  a  view  to  violate  the  law  at  the  place  of  performance 
are  invalid.  Chambers  v.  Church,  14  R.  I.  398  ;  51  Am.  Rep.  410 ;  Keiwert  v. 
Meyer^  62  Ind.  587.  But  a  contract  of  sale,  valid  where  made,  is  not  invali- 
dated by  the  fact  that  the  purchaser  intends  to  resell  the  article  elsewhere  in 
violation  of  law,  though  the  vendor  was  aware  of  his  unlawful  purpose.  Par-- 
sons  Oil  Co,  V.  Boyett,  44  Ark.  230  ;  Feineman  v.  Sachs,  33  Kan.  62  ;  52  Am.  Rep. 
647 ;  DistiUing  Co,  v.  NuU,  34  Kan.  724 ;  Lauten  v.  Rowan,  59  N.  H.  215. 

As  to  contracts  with  public  enemies,  see  Wharton,  Con/,  of  L.,  2nd  ed., 
8.  497  ;  Coppell  v.  HaU,  7  Wall.  542  ;  HaU  v.  Costello,  48  N.  H.  176  ;  Kennett 
V.  Chambers,  14  How.  38  ;  Baily  v.  Milner,  35  Ga.  330.  A  partnership  be- 
tween citizens  of  two  States  is  dissolved  by  the  breaking  out  of  war  between 
such  States.  MaUhews  v.  McStea,  91  U.  S.  7  ;  Hubbard  v.  MaUhews,5^  N.  Y. 
43;  TVi^^  V.  ^li/cAtVw,  25  Gratt.  536. 

The  validity  of  a  contract  cannot  be  secured  by  apparently  subjecting  it  to 
a  law  by  which  it  is  not  properly  governed.  Mortgage  Co,  v.  Jefferson,  69 
Miss.  770  ;  12  So.  464 ;  Arbuckle  v.  Reaume,  96  Mich.  243  ;  55  N.  W.  808. 

The  question  of  champerty  is  governed  by  the  laws  of  the  State  in  which 
the  contract  is  to  be  performed.  Richardson  v.  Rowland,  40  Conn.  566  ; 
WiUiams  v.  Dodge,  28  N.  Y.  Supp.  729  ;  8  Misc.  Rep.  317.  Contra,  BlackweU 
V.  Webster,  23  Blatchf .  537  ;  29  Fed.  Rep.  614. 

An  agreement  to  deal  in  futures  is  governed  by  the  laws  of  the  place  where 
it  is  to  be  performed.  Harvey  v.  MerriU,  150  Mass.  1 ;  Hubbard  v.  Sayrt 
(AU.),  17  So.  17  ;  Ward  v.  Vosburgh,  31  Fed.  Rep.  12. 
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The  yalidity  of  a  contract  relating  to  a  lottery  is  goyemed  by  the  law  of 
the  place  of  performance.  Paine  y.  France,  26  Md.  46  ;  Hatch  y.  Hanson^  46 
Mo.  App.  323  ;  Kentucky  v.  Bassfard,  6  Hill  (N.  Y.),  526  ;  Thatcker  y.  Morris, 
11  N.  Y.  437 ;  Ormea  y.  Daucky,  82  N.  Y.  443  (1880).  But,  by  the  Penal 
Code  of  New  York  (1881),  any  agreement  made  in  that  State  to  gamble  in 
the  legalised  lotteries  of  another  State  is  unlawfuL  Goodrich  y.  Houghton, 
134  N.  Y.  115 ;  31  N.  £.  516.  It  is  no  objection  to  the  legality  of  a  sale  of 
lottery  tickets,  Yalid  in  the  State  in  which  such  sale  was  made,  that  the  seller 
knew  that  the  purchaser  intended  to  resell  them  in  Yiolation  of  the  laws  of 
another  State.    McIrUyre  y.  Parks,  3  Met.  (Mass.)  207. 

Usury  laws  are  not  usually  considered  as  rules  of  positiye  morality.  See 
'*The  Enforcement  of  Usurious  Foreign  Contracts,"  Albany  Law  Journal^ 
September  25, 1886.  Hence  the  question  of  usury  is  goYemed  by  the  proper 
law  of  the  contract.  Aken  y.  Demand,  103  Mass.  323 ;  Dickinson  y.  Edwards, 
11  N.  Y.  578 ;  Iron  Co.  y.  Burkam,  IQ  Mich.  283 ;  Bowman  y.  Miller,  25 
Gratt  331  ;  Western  Transp.  if  Coal  Co.  y.  Kilderhouse,  87  N.  Y.  430.  The 
decisions,  howcYcr,  as  to  what  constitutes  the  proper  law  of  the  contract  in 
this  regard,  are  extremely  conflicting.  Wharton  says  that  the  general  import 
of  the  adjudicated  cases  is  that  the  question  of  interest  (which  may  or  may 
not  involye  the  question  of  usury)  is  goyemed  by  the  law  of  the  place  of 
performance,  but  that,  as  to  what  is  the  place  of  performance  in  this  sense, 
opinions  diyerge.  Conf.  of  L.  ss.  504,  505 ;  Scotland  County  y.  HUl,  132  U.  S. 
107 ;  10  Sup.  Ct.  26.  It  has  been  held  that  the  question  of  usury  is  to  be 
determined  by  the  law  of  the  place  where  the  contract  is  made.  Thornton  y. 
Dean,  19  S.  C.  583 ;  45  Am.  Rep.  796 ;  Martin  y.  Johnson  (Ga.),  10  S.  £. 
1092  ;  Coad  v.  Home  CattU  Co.  32  Neb.  761 ;  49  N.  W.  757  ;  Clark  y.  Sea- 
right,  19  Atl.  941  ;  Pancoast  y.  Travelers*  Ins.  Co.  79  Ind.  172 ;  Peterborough 
Bank  y.  Childs,  130  Mass.  519  ;  39  Am.  Rep.  474 ;  Bowles  y.  Eddy,  33  Ark. 
645.  But  the  law  of  the  place  where  the  agreement  is  made,  rather  than  the 
place  where  the  eyidences  of  it  are  executed,  goyems  the  question  of  usury. 
Mott  y.  Rowland,  85  Mich.  561 ;  48  N.  W.  638  ;  Scott  y.  Perlee,  39  Ohio  St.  63 ; 
48  Am.  Rep.  421  ;  Staples  y.  NoU,  128  N.  Y.  403 ;  28  N.  £.  515 ;  Wayne 
County  Savings  Bank  y.  Loto,  81  N.  Y.  566  ;  37  Am.  Rep.  533  ;  Shddon  y.  Hax- 
tun,  91 N.  Y.  124  ;  Western  Transp.  j-  Coal  Co.  y.  Kilderhouse,  87  N.  Y.  430.  The 
real  nature  of  the  transaction  must  be  considered  in  order  to  determine  by 
what  law  it  is  properly  goyemed.  Cubbedge  y.  Napier,  62  Ala.  518  ;  American 
Freehold  Land  Mortgage  Co.  y.  Sewell,  92  Ala.  163 ;  Falls  y.  Savings  Co.  97 
Ala.  417  ;  Thompson  y.  Edwards,  85  Ind.  414  ;  Rowland  y.  BvUding  Sf  Loan 
Asso.  (N.  C.)  18  S.  £.  965  ;  Jackson  y.  American  Mortgage  Co.  88  Ga.  756 ; 
15  S.  £.  812  ;  Odom  y.  New  England  Mortgage  Security  Co.  91  Ga.  505  ;  18  & 
£.  131.  Usury  is  determined  by  the  law  of  the  place  where  a  note  is  made 
payable,  Bigelow  v.  Bwmham,  83  Iowa,  120  ;  49  N.  W.  104 ;  Odom  y.  New 
England  Mortgage  Security  Co.  91  Ga.  505 ;  18  S.  £.  131 ;  Sharp  y.  Davis,  7  Bax- 
ter (Tenn.),  607  ;  by  the  law  of  the  place  where  the  note  is  made  and  is  pay- 
able. Shoe  j*  Leather  Bank  y.  Wood,  142  Mass.  563 ;  or  where  it  is  payable 
and  is  deliyered,  Buchanan  y.  Drovers*  Nat.  Bank,  55  Fed.  Rep.  223  ;  5  C.  C. 
A.  83 ;  6  U.  S.  App.  566  ;  or  where  it  is  executed,  deliyered,  and  made  pay* 
able.  Merchants'  Bank  y.  Southtoick,  67  How.  (N.  Y.)  Pr.  324.  Courts 
incline  to  sustain  the  yalidity  of  contracts  made  in  good  faith.  Brown  y. 
American  Finance  Co.  31  Fed.  Rep.  516  ;  Fitch  y.  Remer,  1  Flipp.  C.  C.  15. 
See  Floumoy  y.  Bank,  79  Ga.  810.    Thus  parties  acting  in  good  &uth  may 
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stipalaie  for  the  rate  of  interest  allowed  either  at  the  plaoe  of  contract  or  at 
the  place  of  performance.  Miller  v.  Tiffany,  1  Wall.  298  ;  Scudder  v.  Union 
Nat,  Bank,  91  U.  S.  106 ;  Stwrdivant  y.  Memphis  Nat.  Bank,  60  Fed.  Rep.  730, 
732  ;  9  C.  C.  A.  256  ;  Bigdow  y.  Burr^iam,  83  Iowa,  120 ;  49  N.  W.  104  ;  Smith 
Y.  Parsons  (Minn.),  57  N.  W.  311 ;  FaUs  y.  Savings  Co,  97  Ala.  417  ;  13  So. 
25  ;  New  England  Co,  y.  McLaughlin^  87  Ga.  1 ;  13  S.  £.  81 ;  Dugau  y.  Lewis, 
79  Tex.  246  ;  14  S.  W.  1024  ;  Watson  y.  Lane,  52  K.  J.  L.  550  ;  KeUogg  y. 
Miller^  2  McCrary,  395.  The  choice  of  law  in  this  regard  is  not,  howeyer, 
purely  the  subject  of  contract ;  and  the  designation  of  a  certain  law,  merely 
as  a  cloak  for  usury,  is  inyalid.  Mortgage  Co,  y,  Jefferson,  69  Miss.  770 ;  12 
So.  464  ;  KUcrease  y.  Johnson,  85  Ga.  600 ;  11 S.  E.  870.  The  fact  that  a  loan 
is  secured  by  a  mortgage  on  land  does  not  in  itself  subject  the  contract  in 
respect  of  usury  to  the  law  of  the  State  in  which  the  land  lies.  Central 
Trust  Co.  y.  Burton,  74  Wis.  329  ;  43  N.  W.  141  ;  Fessenden  y.  Taft,  65  N. 
H.  39 ;  17  Atl.  713 ;  Trust  Co,  y.  Rathbun,  5  Sawyer  C.  C  32.  An  accommo- 
dation note  is  gpyerned  as  to  usury  by  the  law  of  the  place  where  it  is  ne- 
gotiated and  deliyered.  Connor  y.  DonneU,  55  Tex.  167 ;  Le  Baron  y.  Van 
Brunt,  9  Daly  (N.  T.),  349 ;  Heath  y.  Griswold,  18  Bkitchf.  555.  See  Dickin^ 
son  y.  Edwards,  77  N.  Y.  578. 

A  note  yoid  for  usury  by  the  law  by  which  it  is  governed  b  unenforceable. 
Holmes  y.  Manning  (Mass.),  19  N.  E.  25. 

A  corporation  empowered  to  lend  money  at  a  certain  rate  cannot  enforce  in 
the  State  of  its  creation  an  usurious  loan  made  in  another  State.  Euring  y. 
Toledo  Savings  Bank,  43  Ohio  St.  31 ;  LanoeU  y.  Hanover  Savings  Fund  Sod- 
ety,  40  Ohio  St.  274. 

7.  (Rule  149.)  The  Interpretation  and  Obuoation  of  Contracts.  — 
The  interpretation  of  a  contract  is  goyerned  by  the  law  that  the  parties  had  in 
yiewy  or  may  be  presumed  to  have  had  in  view,  in  making  it.  Pritchard  y. 
Norton,  106  U.  S.  124 ;  Codman  y.  Krdl,  152  Mass.  214 ;  Brown  y.  Ransey,  74 
Ga.  210.  The  same  rule  governs  the  obligations  and  rights  of  the  parties. 
Pritchard  v.  Norton,  106  U.  S.  124 ;  Grunwald  v.  Freese  (Cal.),  34  Pac.  73. 

Unless  the  parties  expressed  their  intention,  the  law  with  reference  to  which 
they  contracted,  or  intended  to  contract,  is  a  matter  of  inference,  not  only 
from  the  terms  of  the  contract,  but  from  the  situation,  the  relation,  and  the 
objects  of  the  parties.  Pritchard  v.  Norton,  106  U.  S.  124.  Where  a  contract 
is  made  and  is  to  be  performed  in  the  same  place,  the  law  of  that  place  gov- 
erns the  obligations  and  rights  of  the  parties.  Crumlish  v.  Central  Imp.  Co. 
38  W.  Va.  390 ;  18  S.  E.  466  ;  Champion  y.  Wilson,  64  Ga.  184  ;  Cartwright  v. 
R.  R.  Co,  59  Vt.  675.  Where  the  place  of  making  and  the  place  of  perform- 
ance are  not  the  same,  the  law  of  the  place  of  performance  presumptively  gov- 
erns. Pritchard  v.  Norton,  106  U.  S.  124 ;  HaU  v.  Cordell,  142  U.  S.  116 ; 
12  Sup.  Ct.  154  ;  Waverly  Bank  y.  HaU,  150  Pa.  St.  466 ;  24  Atl.  665 ; 
Crumlish  v.  Cent,  Imp,  Co,  38  W.  Va.  390  ;  18  S.  E.  456  ;  Correll  v.  Georgia 
ffc.  Co.  37  S.  C.  444.  In  the  absence  of  any  indication  to  the  contrary,  the 
presumption  is  that  the  contract  is  to  be  performed  at  the  place  where  it  is 
made.  TiUinghast  v.  Boston  Co.  39  S.  C.  484 ;  18  S.  £.  120.  This  presump- 
tion rests  upon  the  rule  that  the  legal  intention  of  the  parties  determines  the 
law  that  is  to  govern.    Pritchard  y.  Norton,  106  U.  S.  124. 

Where  a  contract  is  to  be  performed  partly  in  one  country  and  partly  in 
another,  each  portion  is  governed  in  respect  of  performance  by  the  law  of  the 
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plaoe  where  it  is  to  be  perfonned.    Hartman  v.  Laiusmlle  jr  N.  Ry,  Co.  39  Ma 
App.  88. 

Qaestions  frequently  arise  as  to  where  a  contract  was  made.  If  a  person 
residing  in  one  State  signs  and  sends  to  a  person  in  another  State  a  written 
contract,  which  is  assented  to  and  acted  on  in  the  hitter  State,  the  contract  is 
made  there.  MiUiken  ▼.  Pratt,  125  Mass.  374.  Where  an  order  is  given  and 
accepted  in  a  certain  place  and  the  merchandise  is  delivered  there  to  a  carrier 
for  shipment,  the  contract  is  governed  by  the  law  of  the  place  of  shipment.  Sul- 
Uvan  V.  SuUivany  70  Mich.  583  ;  Fred.  Miller  Brewing  Co.  v.  De  France  (Iowa), 
57  N.  W.  d59 ;  Engs  ^  San  v.  Priest,  65  Iowa,  232.  Where  an  order  is  given 
for  goods  in  one  State,  to  be  shipped  to  another  State  and  paid  for  on  inspec- 
tion, the  contract  is  governed  by  the  laws  of  the  latter  State.  Rindskcpfy. 
De  Ruyter,  39  Mich.  1 ;  Mcllvame  v.  Legare,  36  La.  An.  359.  See  McLane  v. 
His  Creditors  (La.),  16  So.  764.  Where  a  person  receives  an  offer  in  one  State 
with  the  privilege  of  letting  it  stand  open  for  a  day,  and  telegraphs  the  next  day 
from  another  State  accepting  the  offer,  the  contract  is  made  where  the  telegram 
is  sent.  Perry  v.  Mount  Hope  Iron  Co.  15  R.  L  380 ;  5  Atl.  632.  If  a  resident 
of  one  State  orders  goods  from  another  State,  and  the  order  is  silent  as  to  the 
price,  the  price  is  determined  by  the  market  value  of  the  goods  at  the  place  of 
business  of  the  seller.  Deither  v.  Ferguson  Lumber  Co.  (Ind.  App.)  35  N.  £. 
843. 

Contracts  with  common  carriers  for  the  shipment  of  goods  from  one  State  or 
eonntiy  to  another  are  governed  by  the  lex  loci  contractus.  Liverpool  Steam  Co. 
V.  Phenix  Ins.  Co.  129  U.  S.  397  ;  Fairchild  v.  P.  W.  j-  B.  R.  R.  Co.  148  Pa.  St 
527  ;  Forepaugh  v.  Railroad  Co.  128  Pa.  St.  217  ;  Ryan  v.  Missouri,  Kansas 
ire.  Ry.  Co.  65  Tex.  13  ;  Hazd  v.  C.,M.^  St.  P.  Ry.  Co.  82  Iowa,  477  ;  48  N. 
W.  926  ;  Western  Sf  A.  R.  Co.  v.  Cotton  Mills,  81  Ga.  522  ;  Meuer  v.  Chicago, 
M.  fr  St.  P.  Ry.  Co.  (S.  D.)  59  N.  W.  945  ;  Hartman  v.  Louisville  {r  N.  Ry.  Co. 
39  Mo.  App.  88.    See  Piatt  v.  Richmond  ^.  R.  R.  Co.  52  N.  Y.  Super.  Ct  496. 

A  contract  of  insurance  is  governed  by  the  law  of  the  place  where  it  is  made, 
which  is  usually  the  place  where  the  policy  is  delivered  and  becomes  effective. 
Equitable  Life  Soc.  v.  Clements,  140  U.  S.  226  ;  11  Sup.  Ct.  822  ;  Marden  v. 
Hotel  Owners*  Ins.  Co.  85  Iowa,  584  ;  52  N.  W.  509  ;  Wood  v.  Insurance  Co.  8 
Wash.  427  ;  36  Pac.  267  ;  Insurance  Co.  v.  Sawyer,  160  Mass.  413 ;  36  N.  £. 
59 ;  Hicks  v.  Insurance  Co.  60  Fed.  Rep.  690 ;  9  C.  C.  A.  215  ;  Estate  of  Breiiung, 
78  Wis.  33 ;  46  N.  W.  891  ;  Northwestern  Co.  v.  Elliot,  7  Sawyer  C.  C.  17  ;  Re 
State  of  Pennsylvania  Ins.  Co.  22  Fed.  Rep.  109  ;  Cromwell  v.  Royal  Canadian 
Ins.  Co.  49  Md.  366  ;  Equitable  Life  Assur.  Soc.  v.  Winning,  58  Fed.  Rep.  541 ; 
7  C.  C.  A.  359  ;  Spencer  v.  Myers,  73  Hun,  274  ;  26  N.  T.  Snpp.  371 ;  Mullen 
V.  Reed,  64  Conn.  240  ;  29  Atl.  478 ;  Knights  TempUxr  jre.  Indemnity  Co.  v. 
Berry,  50  Fed.  Rep.  511 ;  1  C.  C.  A.  561.  The  contract  may,  however,  be  com- 
pleted by  the  acceptance  of  the  application  at  the  home  office.  Voorheis  v. 
People's  Mut.  Ben.  Soc.  (Mich.)  51  N.  W.  1109  ;  Shattuck  v.  Mut.  Life  Ins.  Co. 
4  Cliff.  C.  C.  598  ;  Todd  v.  State  Ins.  Co.  11  PhiU.  355.  See  Ward  v.  Tucker, 
7  Wash.  399 ;  35  Pac.  1086.  The  power  of  an  incorporated  company  to  issue 
a  policy  is  determined  by  the  law  of  the  State  of  its  creation.  Supreme  Council 
V.  Green,  71  Md.  263  ;  17  Atl.  1048  ;  as  is  also  the  effect  of  false  representa- 
tions made  in  order  to  obtain  the  policy.  Fidelity  Mutual  Life  Association  v. 
Ficklin,  74  Md.  172  ;  21  Atl.  680.  An  assignment  of  the  policy  is  governed 
by  the  law  of  the  place  where  the  assignment  is  made.  Robinson  v.  Hurst,  78 
Md.  59 ;  26  Atl.  956 ;  Miller  v.  Campb^  140  N.  Y.  457 ;  35  K.  E.  651 ; 
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Brown's  Appeal,  126  Pa.  St.  303  ;  17  Atl.  419 ;  24  W.  N.  C.  77 ;  Union  Cent. 
Life  Ins,  Co.  ▼.  Woods  (Lad.  App.),  37  N.  £.  180.  The  surrender  of  a  paid-up 
policy  is  govemed  by  the  law  of  the  place  where  the  contract  is  consummated. 
PraU  V.  Globe  Ins.  Co.  (Tenn.)  17  S.  W.  352. 

8.  (Rule  150.)  Discharge  of  a  Contract.  —  See  Wharton,  Conf.  ofL.  ss. 
519-^21  ;  Thomson-Houston  Electric  Co.  v.  Palmer  (Minn.),  53  N.  W.  1137 ; 
Gilman  y.  Stevens,  63  N.  H.  342  ;  Howard  ▼.  Fletcher,  59  N.  H.  151. 


CHAPTER  XXV. 
PARTICULAR  CONTRACTS. 

(A)   CONTRACTS   WITH  REGARD  TO  IMMOVABLES.^ 

Rule  151.^  —  The  effect  of  a  contract  with  regard  to  an 
immovable  is  governed  by  the  proper  law'  of  the  con- 
tract (?).*     . 

The  proper  law  of  such  contract  is,  in  general,  the  law 
of  the  country  where  the  immovable  is  situate  {lex  situs)^ 

Gomineiit. 

This  Rule  is  open  to  some  doubt.^  It  constitutes  (if  valid) 
an  exception  to  the  general  doctrine,  that  all  rights  connected  with 
land  are  to  be  determined  by  the  lex  aitua!^ 

The  limitations,  therefore,  to  our  Rule  must  be  noted :  — 
First,   Rule  151  does  not  apply  to  a  conveyance.     A  contract 

^  See  Westldke^  3rd  ed.,  p.  261 ;  Nelson,  p.  277.  Contnut  Story,  ss.  363- 
365. 

«  Campbell  v.  Dent,  1838,  2  Moore  P.  C.  292  ;  Cood  v.  Cood,  1863,  33  L.  J. 
CH.  273 ;  Waterhouse  v.  Stansfield,  1851,  9  Hare,  234 ;  1852,  10  Hare,  254. 
Compare  Mercantile  Investment  Co,  v.  River  Plate  ^.  Co,  [1892]  2  Ch.  303. 

^  As  to  meaning  of  "  proper  law,"  see  p.  540,  ante. 

^  See  Exception  1  to  Rule  138,  p.  524,  ante. 

6  Compare  Uoyd  v.  Ouibert,  1865,  L.  R.  1  Q.  B.  116,  122. 

See  App.,  Note  13,  Law  Governing  Contracts  with  regard  to  ImmovahUs. 

As  to  Capacity,  see  chap,  xxii.,  p.  517,  ante;  as  to  Form,  see  chap,  zzii., 
pp.  517,  518,  ante, 

^  See,  in  support  of  Rule,  Westldke,  3rd  ed.,  p.  261,  and  Nelson,  p.  277. 
Contrast,  however,  Story,  ss.  363-365,  who  perhaps  holds  that  executory  eon- 
tracts  respecting  real  estate  or  immovables  are  governed  wholly  by  the  lex 
situs,  and  the  language  of  Lord  Mansfield  in  Rohinson  v.  Bland,  1760,  2  Burr. 
1077,  1079,  viz.:  "  In  every  disposition  or  contract  where  the  subject-matter  re- 
**  lates  locally  to  England,  the  law  of  England  must  govern,  and  must  have 
"  been  intended  to  govern.  Thus  a  conveyance  or  will  of  land,  a  mortgage,  a 
"  contract  concerning  stocks,  must  be  all  sued  upon  in  England  ;  and  the  local 
"  nature  of  the  thing  requires  them  to  be  carried  into  execution  according  to 
"  the  law  here." 

7  See  Rule  138,  p.  516,  ante. 
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with  regard  to  land  may  be  governed  by  its  proper  law,  but  a 
conveyance  or  transfer  of  land,  or  of  any  interest  in  land,  is 
certainly  governed  by  the  lex  situs.^ 

Secondly.  English  Courts  will  not  enforce  the  doing  of  any- 
thing with  regard  to  foreign  land  which  the  lex  situs  will  not  per- 
mit to  be  done.^ 

TTiircUy.  Parties  who  enter  into  a  contract  with  regard  to 
land  may  in  general  be  presumed  to  contract  with  a  view  to  the 
law  of  the  country,  e,  g,^  France,  where  the  land  is  situate.  Hence 
the  lex  situs  is  in  general  the  proper  law  of  the  contract.' 

ninstrations. 

1.  JT,  an  Englishman,  residing  but  not  domiciled  in  Chili,  and 
A  and  B,  his  brothers.  Englishmen,  residing  and  domiciled  in 
England,  have  each  of  them  an  interest  in  certain  land  in  ChilL 
JS^  enters  into  negotiations  with  A  and  By  which  are  carried  on  by 
correspondence,  for  the  purchase  by  JT  of  ^'s  and  j?'s  shares  in 
the  land.  It  is  alleged  on  the  part  of  X^  that  the  negotiations  re- 
sulted in  a  contract  whereby  both  A  and  B  agreed  to  sell  their 
share  in  the  land  to  X,  It  is  held  by  a  Court  in  Chili  that  A 
did,  and  B  did  not,  contract  to  sell  his  interest  in  the  land.  The 
contract  is  an  English  contract,^  and  the  question  whether  B  con- 
tracted to  sell  his  share  in  the  land  is  to  be  determined  in  accord* 
ance  with  English  law^  (proper  law  of  contract). 

2.  JT  and  A  make  an  agreement  in  Scotland  for  the  discharge 
of  a  mortgage  of  lands  in  Demerara  by  bills  payable  in  Scotland. 
This  is  a  Scotch  contract,  since,  though  referring  to  lands  in 
Demerara,  it  is  made  and  to  be  performed  in  Scotland.  It  is 
governed  by,  and  to  be  interpreted  in  accordance  with,  Scotch 
law®  (proper  law  of  contract). 

1  See  Story,  s.  424,  cited  p.  516,  ante  ;  and  Westlake,  3rd  ed.,  p.  189,  cited 
p.  616,  ante,    Norton  v.  Florence  Land  Co.  1877,  Ch.  D.  332,  336. 

«  CampbeU  v.  Dent,  1838,  2  Moore  P.  C.  292  ;  Waterhouse  ▼.  StansfiM,  1861, 
9  Hare,  234 ;  1862,  10  Hare,  264 ;  Westlake,  p.  261.  Compare  Rule  148, 
Exception  3,  p.  660,  ante, 

»  See  Lloyd  v.  Guiberty  1865,  L.  R.  1  Q.  B.  116, 122, 123. 

*  For  meaning  of  «  English  contract,"  see  p.  654,  note  6,  ante,  <'But  then 
"  arises  this  question  :  the  law  of  which  country  is  it  governs  the  transaction 
"and  the  actors  in  it  ?  The  right  to  land  in  Chili  must,  no  douht,  be  detei^ 
"mined  by  their  laws ;  but  a  contract  entered  into  between  three  English  gentle- 
"  men,  two  of  them  domiciled  and  residing  in  England  and  the  third  residing 
"in  Chili,  but  not  having  acquired  a  foreign  domicil,  must,  I  think,  be  governed 
"and  construed  by  the  rules  of  English  law."  Cood  v.  Cood^  1863,  33  L.  J. 
Ch.  273,  278,  judgment  of  Rommy,  M.  R. 

«  Ibid. 

*  CampbeU  v.  Dent^  1838,  2  Moore  P.  C.  292. 
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(B)  CONTRACTS   WITH  REGARD  TO  MOVABLES. 

Rule  152.^  —  The  effect  of  a  contract  with  regard  to  a 
movable  is  governed  by  the  proper  law  of  the  contract. 

Comment 

Here,  again,  it  is  necessary  to  distinguish  between  a  contract  and 
a  transfer  or  an  assignment.  A  contract,  e.  ^.,  to  sell  a  movable, 
is  governed  by  the  proper  law  of  the  contract,  i.  e.,  by  the  law  to 
which  the  parties  must  be  taken  to  have  intended,  when  contract- 
ing, to  submit  themselves.  Whether  the  transfer  or  the  assign- 
ment of  a  movable  is  valid,  and  therefore  whether  a  contract  to 
sell  operates  as  a  sale,  depends,  generally  at  any  rate,  on  the  law 
of  the  country  where  the  movable  is  situate^  (lex  situs). 

ninstration. 

X  &  Co.^  a  London  firm,  contract  in  London  to  sell  to  A^ 
a  merchant  in  London,  20,000  tons  of  Algerian  esparto,  to 
be  shipped  by  a  French  company  at  an  Algerian  port  on  board 
ships  to  be  provided  by  A.  The  esparto  is  to  be  paid  for  by  A 
in  London.  X^  Co.  fail  to  deliver  the  esparto.  The  failure 
arises  from  the  fact  that  at  the  time  for  the  performance  of  the 
contract  there  is  an  insurrection,  and  military  operations  are  being 
carried  on,  in  Algeria,  and  commands  are  issued  by  the  French 
authorities  in  Algeria  preventing  ^  the  collection  and  transport  of 
esparto.  Under  French  law  these  circumstances,  amounting  to 
force  majeure^  are  whilst  under  English  law  they  are  not  a  legal 
excuse  for  the  non-performance  of  their  contract  hj  X  &  Co. 
English  law  is  the  proper  law  of  the  contract,^  and  X  &  Co.  are 
liable  to  pay  damages  for  the  non-performance  thereof.^ 

1  Jacobs  y.  Credit  Lyonnau,  1884,  12  Q.  B.  D.  (C.  A.)  589.  See  as  to 
assignment  of  movables,  chap,  xxiii.,  pp.  629-537,  anU  ;  as  to  capacity  to  con- 
tract, Rule  146,  p.  543,  ante, 

>  See  Rales  140-142,  pp.  530-535,  ante;  CammeU  y.  Sewdl,  1860,  5  H.  &  N. 
728  ;  29  L.  J.  Ex.  360  (Ex.  Ch.)  ;  1868,  3  H.  &  N.  617  ;  27  L.  J.  Ex.  447  ; 
Castrique  y.  Imrie,  1870,  L.  R.  4  H.  L.  414 ;  Alcock  y.  SmUh,  [1892]  1  Ch. 
(C.  A.)  238  ;  Hooper  y.  Gumm,  1867,  L.  R.  2  Ch.  282  ;  /n  re  Queensland  (re. 
Co,  [1891]  1  Ch.  536,  545.  Compare,  howeyer,  Cochrane  y.  Moore,  1890,  26 
Q.  B.  D.  (C.  A.)  67. 

«  Prohibiting? 

«  See  Snb-Rule  3,  p.  669,  ante, 

•  Jacobs  y.  Credit  Lyonnais,  1884, 12  Q.  B.  D.  (C.  A.)  689.  See  note  6,  p. 
661,  ante. 
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(C)  CONTRACT  OF  AFFREIGHTMENT} 

Rule  153.^  —  The  tenn  "  law  of  the  flag "  means  the 
law  of  the  country  ^  whereof  a  ship  carries  the  flag. 

When  the  flag  carried  by  a  ship  is  that  of  a  state  ^  in- 
cluding more  than  one  country,  the  law  of  the  flag  means 
(semble)  the  law  of  the  country  where  the  ship  is  regis- 
tered.* 

Comment 

*^  The  law  of  the  flag  "  is  a  short  expression  for  the  law  of  the 
country  under  the  flag  of  which  a  ship  sails,  and  to  which,  there- 
fore,* she  presumably  belongs.^ 

The  flag  which  a  ship  carries  may  be  the  flag  of  a  state,  such 
as  the  United  States,  which  consists  of  several  countries  (e.  ^., 
New  York,  Massachusetts,  Louisiana,  etc.)  governed  by  different 
laws.  When  this  is  so,  the  flag  does  not  of  itself  show  what  is 
the  country  to  which  the  ship  presumably  belongs,  and  what,  there- 
fore, is  the  law  of  the  flag.  There  is,  at  any  rate,  American  au- 
thority for  the  statement  that  in  this  case  iJie  law  of  the  flag  is 
the  law  of  the  country  where  the  ship  is  registered.^ 

ninstrations. 

1.  A  ship  carrying  the  Italian  flag  is  about  to  sail  from  Havre 
for  Bombay.     The  law  of  the  flag  is  the  law  of  Italy. 

2.  An  American  ship,  carrying  the  flag  of  the  United  States 

^  See  for  nature  of  contract,  3  Kent^  Comm,,  12th  ed.,  as.  201-251,  and  com- 
pare Westlake,  3rd  ed.,  pp.  262,  263.  See  also,  as  to  conflict  of  laws  on  the 
subject  of  carriage  by  sea,  Carver,  Carriage  by  Sea^  chap,  yii.,  ss.  201-217. 

*  See  Madachlan^  4th  ed.,  pp.  65,  174  ;  Carver^  Carriage  by  5ea,  ss.  203- 
206.    Contrast,  however,  Westlake,  3rd  ed.,  p.  262. 

'  For  the  meaning  of  the  term  **  country,"  see  pp.  64,  66,  67,  ante, 

*  For  the  meaning  of  the  term  *'  state,"  see  pp.  64,  68,  ante, 
s  Wharton,  s.  441  and  s.  357. 

*  The  country  to  which  a  ship  in  fact  belongs  is  ultimately  fixed  by  the  na- 
tionality of  her  owner,  and  circumstances  may  exist  under  which  a  ship,  for 
some  purposes  at  any  rate,  belongs  to  a  countiy  of  which  she  does  not  carry 
the  flag.  (See  Chartered  Bank  of  India  ▼.  Netherlands  Co.  1883, 10  Q.  B.  D. 
[C.  A.]  521, 534,  537,  judgment  of  Brett,  L.  J.)  The  term  « law  of  the  flag  " 
therefore  is,  by  some  writers,  given  a  wider  sense  than  that  which  it  receives 
in  Rule  153,  and  is  used  as  equivalent  to  the  personal  law  of  the  shipowner. 
(See  Westlake,  3rd  ed.,  p.  262.) 

T  Wharton,  Conflict  of  Laws,  s.  441  and  s.  357. 
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and  registered  at  New  Orleans,  is  at  Liverpool  about  to  sail  for 
Hamburg.    The  law  of  the  flag  is  the  law  of  Louisiana.^ 

Rule  154.*  —  Subject  to  the  exception  hereinafter  men- 
tioned, the  effect  and  incidents  of  a  contract  of  affreight- 
ment (t.  e.f  a  contract  with  a  shipowner  to  hire  his  ship,  or 
part  of  it,  for  the  carriage  of  goods)  are  governed  by  the 
law  of  the  .flag. 

Provided  that  the  contract  will  not  be  governed  by  the 
law  of  the  flag,  if  from  the  terms  or  objects  of  the  contract, 
or  from  the  circumstances  under  which  it  was  made,  the 
inference  can  be  drawn  that  the  parties  did  not  intend  the 
law  of  the  flag  to  apply  .^ 

Comment 

This  Rule  is  an  application  of  Rule  149.  The  parties  to  a  con- 
tract of  affreightment,  or,  using  more  popular  though  not  quite 
accurate  language,  for  the  carriage  of  goods  by  sea  on  board  a 
particular  ship,  are  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  contract  with  reference  to  the  law  of  the  country  to 
which  the  ship,  from  the  flag  at  her  masthead,  may  be  seen,  or  at 
any  rate  may  be  presumed,  to  belong.^ 

Nor  does  it  necessarily  make  any  difference  that,  though  the 
ship  is  a  foreign  ship  carrying  a  foreign  flag,  the  contract  is  made 
in  England.  It  may  still  in  general  be  presumed  that  the  parties 
looked  to  foreign  law  as  determining  the  effect  of  their  contract.^ 

^^  Lloyd  V.  Guihert^  estal)lishes,"  writes  Mr.  Carver,  "that, 
^^  where  the  shipowner's  total  liability  is  limited  by  the  law  of  his 
«'  own  country,  in  which  he  is  domiciled,  and  under  whose  flag  he 
"  sails  his  ship,  that  limitation  is  to  be  implied  in  contracts  to 
**  carry  goods  in  her.  Whether  the  contract  be  made  by  the  mas- 
"  ter,  under  a  limited  authority,  or  by  the  owner  himself,  the  law 
"  of  the  flag  determines  his  liability  in  point  of  total  amount."  ^ 

1  TTAarton,  8.  441. 

^  Compare  Westlake,  3rd  ed.,  p.  262  ;  Carver,  Carriage  hy  Sea,  0.  206  ; 
Uoyd  V.  GuOfert,  1865,  L.  R.  1  Q.  B.  116  ;  The  Gaetano,  1882,  7  P.  D.  (C.  A.) 
137  ;  The  August,  [1891]  P.  328,  340. 

'  See  Carver,  a.  210 ;  Chartered  Mercantile  Bank  of  India  v.  Netherlands  jnc. 
Co.  1883, 10  Q.  B.  D.  (C.  A.)  621 ;  The  Industrie,  [1894]  P.  (C.  A.)  68. 

^  See  The  Gaetano,  1882,  7  P.  D.  (C.  A.)  137, 149,  160,  per  Cotton,  L.  J. 

*  Ibid.^  p.  148,  judgment  of  Brett,  L.  J. 

•  1865,  L.  R.  1  Q.  B.  116. 
'  Carver,  s.  206. 
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But  the  reasoning  in  Lloyd  y.  Guiherty  and  in  subsequent  cases,^ 
really  goes  further  and  establishes  the  wider  proposition  that,  to 
adopt  again  the  language  of  Mr.  Carver,  ''  the  character  of  the 
^'  obligations  which  are  impliedly  undertaken  by  the  shipowner,  so 
/^far  as  not  varied  or  excluded  by  the  contract,  and  with  reference 
^  to  which  the  contract  is  made,  are  also  to  be  determined  by  the 
^^  law  of  the  flag.  Hence  it  follows  that  the  effect  of  the  expressed 
^^  terms  in  limiting  or  altering  these  obligations  must  be  deter- 
^  mined  by  the  same  law.  Also,  that  the  same  law  must  govern 
^^the  rights  of  the  shipowner  against  the  charterer  or  shipper, 
*^  and  the  obligations  of  the  latter  under  the  contract.  For  the 
^^  contract  is  a  whole,  and  must  b^  read  in  the  light  of  one  and  the 
^  same  consistent  set  of  rules.  The  exceptions  must  be  read  with 
^^  the  obligations,  and  the  obligations  on  one  side  with  those  on  the 
**  other,  for  which  they  are  the  considerations,  and  of  which  they 
*'  are  frequently  conditions."  ^ 

The  proviso,  however,  contained  in  our  Rule  is  itself  a  result 
of  Rule  149.^  If  from  any  circumstance  it  can  be  inferred  that 
the  parties  to  a  contract  for  carriage  by  sea  did  not  contract 
with  a  view  to  the  law  of  the  flag,  then  the  law  of  the  flag  is  not 
the  proper  law  of  the  contract,  and  the  contract  is  not  governed 
thereby.* 

ninstrations. 

1.  A  charters  a  French  ship  belonging  to  X  and  JT,  French 
owners,  at  a  Danish  West  India  port,  for  a  voyage  from  Hayti  to 
Havre,  London,  or  Liverpool,  at  -4's  option.  The  charter  party 
is  entered  into  by  iV,  the  master,  in  pursuance  of  his  general  au- 
thority as  master.  A  ships  a  cargo  at  Hayti  for  Liverpool,  with 
which  the  ship  sails.  On  her  voyage  she  sustains  damage  and 
puts  into  Fayal,  a  Portuguese  port,  for  repair.  Jv  there  borrows 
money  from  B  on  bottomry  of  the  ship,  freight,  and  cargo,  and 
repairs  the  ship.  She  completes  her  voyage  to  Liverpool.  B^  the 
bondholder,  proceeds  in  the  English  G>urt  of  Admiralty  against 
the  ship,  freight,  and  cargo,  which  are  insuf&cient  to  satisfy  the 
bond.  The  deficiency  is  paid  by  ^.  JE'and  l^give  up  the  ship  and 
cargo  to  A^  and  are  thereby,  according  to  French  law,  freed  from 
all  liability  on  the  contract  of  iV,  L  e.,  on  the  bottomry  bond.     A 

1  See  The  Gaetano,  1882,  7  P.  D.  (C.  A.)  137 ;  The  August,  [1891]  R  328. 

*  Carvefy  s.  206. 

'  See  p.  563,  ante. 

*  Chartered  Bank  of  India  ▼.  Netherlands  Steam  Co.  1883»  10  Q.  B.  D.  (C. 
A.)  521 ;  The  Industrie,  [1884]  P.  (C.  A.)  58. 
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claims  indemnity  against  X  and  T  for  money  paid  to  B,  The 
rights  of  A  and  the  liabilities  of  Xand  JTare  governed  by  the 
law  of  France,  L  e.,  law  of  the  flag.^ 

2.  X,  an  Englishman,  ships  a  cargo  at  New  York  on  board  an 
Italian  ship  for  carriage  to  London.  The  ship  is  at  the  island  of 
Fayal  (Portuguese  territory)  in  distress.  N^  the  master,  there 
borrows  <£2,000  on  bottomry  of  the  ship,  cargo,  and  freight,  to  ena- 
ble her  to  proceed  on  her  voyage  to  London.  i\rhas  the  means  of 
communicating  with  X^  but  does  not  do  so.  The  bond,  under  the 
circumstances,  is  valid  according  to  Italian  law  (law  of  the  flag), 
but  would  not  be  valid  according  to  English  law.  The  bond  is 
valid  and  binds  the  cargo  ({.  e.,  the  authority  of  the  master  and  the 
validity  of  the  bond  is  to  be  determined,  as  against  X^  by  the  law 
of  the  flag).2 

3.  A  German  ship,  while  in  a  German  port,  is  chartered  by 
English  charterers  under  a  charter  party  in  the  English  language. 
The  ports  of  call  for  orders  and  delivery  of  cargo  are  English.  A 
question  arises  with  reference  to  delay  in  delivery  of  cargo.  The 
contract  (semble)  is  governed  by  English  law.^ 

4.  ^  is  a  German  shipowner  domiciled  in  Germany,  ^'s  ship, 
canying  the  German  flag  and  with  a  German  master,  is  in  a 
French  port.  X  &  Co,  are  London  merchants.  A  contract 
(charter  party)  is  entered  into  in  London  between  A  and  X  for 
carriage,  on  board  .^'s  ship,  of  a  cargo  of  rice  from  India  to  Eng- 
land. The  contract  is  on  an  ordinary  English  printed  form,  and 
the  terms  are  the  terms  of  an  ordinary  English  charter  party.  It 
contains  special  provisions  as  to  the  payment  of  freight  on  right 
delivery.  On  the  voyage  home,  the  ship  is  driven  into  a  port  of 
distress,  where  part  of  the  cargo  is  sold.  If  the  contract  is  gov- 
erned by  the  law  of  the  flag  (German  law),  then  A  is  entitled  to 
the  payment  of  full  freight;  if  the  contract  is  governed  by  English 
law,  then  A  is  not  entitled  to  the  payment  of  freight  for  the  cargo 
sold.  The  circumstances  of  the  case,  and  especially  the  provi- 
sions as  to  payment  of  freight,  show  an  intention  to  contract  under 
English  law.  The  law  of  the  flag  is  excluded,  the  contract  is 
governed  by  English  law,  and  A  is  not  entitled  to  full  freight.^ 

'  Lloyd  V.  Guibert,  1865,  L.  E.  1  Q.  B.  (Ex.  Ch.)  116. 

3  The  Gaetano,  1882,  7  P.  D.  (C.  A.)  137,  and  Qontrast  The  Hamburg,  1864^ 
Br.  &  L.  253  ;  33  L.  J.  P.  &  M.  116  ;  but  note  the  snggesiion  of  Brett,  L.  J.,  7 
P.  D.  p.  147,  that  The  Hamburg  may  have  been  rightly  decided  beeaose  for- 
eign law  was  not  proved  in  that  case. 

«  The  San  Roman,  1872,  L.  R.  3  A.  &  £.  588. 

*  The  Industrie,  [1894]  P.  (C.  A.)  68. 
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Exc^jtHan.^ — The  mode  of  performing  partioular  acts  under  a  eontract  of 
afEreightment  (e,  g,^  the  loading  or  unloading  or  deliyery  of  goods)  may 
be  governed  bj  the  law  of  the  country  where  such  acts  take  place. 

Sub-Rule.^  —  The  authority  of  the  master  of  a  ship  to 

deal  with  the  cargo  during  the  voyage,  and  the  manner  in 

which  he  should  execute  it,  are  governed  by  the  law  of  the 

flag. 

Comment 

The  Sub-Rule  is  an  application  of  Rule  154.^  But  in  this  in- 
stance, as  often  happens,  a  special  application  of  a  general  legal 
principle  is  supported  by  a  greater  amount  of  authority  than  the 
principle  itself ;  in  other  words,  the  cases  which  establish  the  rule 
that  a  contract  of  affreightment  is  generally  governed  by  the  law 
of  the  flag  are,  many  of  them,  decisions  having  reference  to  the 
master's  authority^  during  the  voyage  to  deal  with  the  cargo. 
The  extent  of  his  authority  and  the  conditions  under  which  it  may 
be  exercised  differ  somewhat  under  the  laws  of  different  countries, 
but  when  a  conflict  arises  on  this  point  the  law  of  the  flag  pre- 
vails.* 

ninstrations. 

1.  A  German  ship,  sailing  under  the  German  flag,  is  loading  at 
Singapore  for  London.  She  there  takes  on  board  a  cargo  shipped 
by  British  subjects  imder  English  bills  of  lading  in  the  usual 
form.  In  the  course  of  the  voyage  the  ship  is  driven  into  a  port 
of  distress,  and  the  master  there  sells  part  of  the  cargo.  The 
master's  authority  to  make  the  sale  is  govemed,  not  by  the  law  of 
England,  but  by  the  law  of  Germany  (law  of  the  flag).^ 

2.  An  Italian  ship,  sailing  imder  the  Italian  flag  and  with  an 
Italian  master,  is  at  Fayal,  a  Portuguese  port,  laden  with  a  cargo, 

1  Uoyd  ▼.  Qyibert,  1865,  L.  R.  1  Q.  B.  (Ex.  Ch.)  115,  125, 126.  Compare 
Jacoh»  y.  Credit  Lyonnais,  1884,  12  Q.  B.  D.  (C.  A.)  589,  604,  judgment  of 
Botoen,  L.  J.;  Norden  Steam  Co.  v.  Dempsey,  1876, 1  C.  P.  D.  654.  See  Carver^ 
Carriage  by  Sea,  s,  207,  and  Rule  149,  Sub-Rule  3,  Second  Presomption,  p.  570, 
ante. 

•  Carver,  s.  211 ;  Uoyd  v.  Guibert,  1865  (Ex.  Ch.),  L.  R.  1  Q.  B.  115 ;  The 
Gaetano,  1882,  7  P.  D.  (C.  A.)  137;  The  August^  [1891]  P.  (C.  A.)  328.  Com- 
pare  The  Kamak,  1869,  L.  R.  2  P.  C.  505,  and  especially  pp.  511-513,  for  lan- 
guage of  judgment  deliyered  by  Sir  W,  Erie. 

'  See  p.  590,  ante. 

•  The  Gaetano,  1882,  7  P.  D.  (C.  A.)  137 ;  The  August,  [1891]  P.  (C.  A.) 
328. 

•  See  Carver,  8.  211. 

•  The  August,  [1891]  P.  (C.  A.)  328, 
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owned  by  X  <£  Co.,  who  are  domiciled  in  England,  and  is  bound 
on  a  voyage  to  London.  The  master  borrows  money  on  bot- 
tomry of  the  ship  and  cargo.  The  authority  of  the  master  to 
execute  a  bottomry  bond  is  governed  by  the  law  of  Italy  (^law  of 
the  flag).^ 

(2>)  CONTRACT  FOR  THROUGH  CARRIAGE  OF  PERSON 

OR  GOODS.* 

Rule  155.'  —  The  effect  of  a  contract  for  the  carriage 
of  person  or  goods  from  a  place  in  one  country  to  a  place 
in  another  is,  as  to  its  general  incidents,  presumably  gov- 
erned by  the  law  of  the  place  where  it  is  made ;  but,  as 
to  transactions  taking  place  in  a  particular  country,  may  in 
certain  cases  be  governed  by  the  law  of  such  country. 

Comment 

There  is  great  uncertainty  as  to  what  is  the  law  governing  a 
contract  for  through  carriage  of  person  or  goods,  which  may  often 
be  partly  by  land  and  partly  by  water,  from  a  place,  e.  ^.,  Lon- 
don, in  one  country,  to  a  place,  e.  ^.,  Paris,  in  another.^  Here,  as 
elsewhere,  the  only  ultimate  test  for  determining  the  law  by  which 
a  contract  is  governed  is  the  presumed  intention  of  the  parties ;  ^ 
but,  in  the  kind  of  contracts  with  which  we  are  dealing,  it  con- 
stantly happens  that  no  one  salient  consideration  presents  itself 
from  which  the  intention  of  the  parties  may  be  inferred.  All 
that  can  be  strictly  laid  down  is,  that  English  Courts,  while  giving 
weight  to  the  particular  circumstances  of  each  case,  still  lean,  on 
the  whole,  to  the  doctrine  that  a  contract  for  through  carriage  is, 
prima  Jaeiej  governed  by  the  law  of  the  country  where  it  is  made 
(Jex  loci  contractus)^  and  exhibit  also  a  tendency  to  hold  that  a 
contract  which  can  in  any  way  be  connected  with  England  is,  prima 

1  The  Gaetano,  1882,  7  P.  D.  (C.  A.)  137. 

•  See  Carver,  8.  212. 

>  BranUy  v.  S.  E.  Ry.  Co.  1862,  12  C.  B.  n.  s.  63 ;  Peninsular  jr  Orienial 
Co,  V.  Shandy  1865,  3  Moore  P.  C.  N.  s.  272  ;  Cohen  v.  S,  E.  Ry,  Co,  1877, 
2  £x.  D.  (C.  A.)  253.  But  contrast  Ik  Cleremont  y.  Braschy  1885,  1  Tiines 
L.  R.  370. 

^  See  Carver,  s.  212. 

B  See  Rale  143,  p.  540,  ante,  and  Role  149,  p.  563,  anU, 

•  Peninsular  ^  Oriental  Co.  v.  Shand,  1865,  3  Moore  P.  C.  K.  8.  272,  and 
see  Rules  for  determining  the  proper  law  of  a  contract,  Sub-Rule  3,  Hist 
Presumption,  p.  569,  ante. 
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fa^e  at  any  rate,  an  English  contract  goyemed  by  English  law. 
When,  further,  as  frequently  happens  in  contracts  for  through 
carriage,  a  provision  of  the  contract  is  valid  if  governed  by  the 
law  of  one  country,  but  invalid  if  governed  by  the  law  of  another 
country,  our  Courts  are  inclined  to  hold  that  the  contract  is  gov- 
erned by  the  law  which  gives  validity  to  all  its  terms.^ 

A  suggestion  well  worth  consideration  has  been  made  that  a 
^^  contract  for  through  carriage  '*  may  be  governed,  as  to  incidents 
arising  iu  a  given  country,  by  the  law  of  the  particular  country 
where  they  take  place ;  thus  if  A  takes  in  Paris  a  ticket  for  the 
journey  from  Paris  to  London,  and  he  is  himself  injured  or  his 
goods  are  lost  in  France,  his  rights  may,  in  respect  of  the  injury 
or  loss,  possibly,  whatever  be  the  law  otherwise  governing  the  con- 
tract, depend  on  the  law  of  France.^ 

ninstrations. 

1.  ^  is  a  passenger  travelling,  by  an  English  vessel  belonging 
to  an  English  company,  from  England  to  the  Mauritius  via  Alex- 
andria and  Suez.  He  has  taken  a  ticket  in  England  containing 
conditions  exempting  X  &  Co.  from  liability  for  loss  of  luggage, 
^'s  luggage  is  lost  on  the  journey.  The  condition  is  valid  by 
English  law,  but  is  not  valid  by  the  law  of  Mauritius.  The  con- 
tract is  governed  by  English  law  (lex  loci  contractus)  and  the 
condition  is  valid.^ 

2,  X  &  Co.  are  a  railway  company  incorporated  under  English 
Acts  of  Parliament  for  conveyance  of  passengers  and  goods  from 
London  to  Folkestone,  and  authorised  by  statute  to  maintain 
packets  between  Folkestone  and  Boulogne.  A  at  Boulogne  de- 
livers parcels  to  X  &  Co.  to  be  carried  to  London.  The  contract 
of  carriage  contains  conditions  which  may  be  invalid  according 
to  the  law  of  England,  but  are  valid  according  to  the  law  of 
France.  The  contract  (semble)  is  governed  by  the  law  of  France^ 
(/esc  lod  contractus). 

^  See  especially,  Peninsular  Sf  Oriental  Co,  y.  Shand,  3  Moore  P.  C.  N.  s. 
272,  291,  292,  judgment  of  P.  C,  and  compare  In  re  Missouri  Steamship  Co. 
1889,  42  Ch.  D.  (C.  A.)  321.  Whether  this  mode  of  reasoning  is  legitimate 
may,  it  is  conceived,  be  open  to  doabt. 

a  See  Cohen  v.  S.  E.  Ry,  Co.  1877,  2  Ex.  D.  (C.  A.)  253,  262,  judgment  of 
Brett,  L.  J. 

«  The  Peninsular  j-  Oriental  Co.  v.  Shand,  1866,  3  Moore  P.  C.  N.  8.  272. 
Conf.  In  re  Missouri  Steamship  Co.  1889,  42  Ch.  D.  (C.  A.)  321. 

*  See  Branley  v.  S.  E.  Ry.  Co.  1862,  12  C.  B.  n.  s.  63,  72,  judgment  of 
Erie,  C.  J.  The  case  is  not  decisive,  since  it  was  doubtful  whether  the  contract 
was  invalid  under  English  law. 
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8.  X  (&  Cb.,  an  English  railway  company,  subject  to  English 
statutes  as  to  carriage  by  rail  and  authorised  to  keep  steamers  for 
communication  between  Boulogne  and  Folkestone,  contract  with 
Ay  an  Englishman,  for  the  carriage  of  himself  and  his  luggage 
from  Boulogne  to  London.  A  takes  his  ticket  at  Boulogne.  On 
the  ticket  there  is  a  condition  exempting  X^  &  Co.  from  liability 
for  loss  of  luggage  of  greater  value  than  X6.  JPs  box,  contain- 
ing articles  of  greater  value  than  X6,  is  lost  during  transfer  from 
steamboat  to  train  at  Folkestone.  By  French  law  a  carrier  can- 
not protect  himself,  by  conditions,  against  results  of  negligence. 
Whether  the  contract  is  governed  by  English  or  by  French  law  ?  ^ 

4.  A  contracts  at  a  railway  station  in  Paris  for  the  carriage  of 
himself  and  luggage  from  Paris  to  London.  He  is  to  be  carried 
from  Paris  to  Calais  by  a  French  railway  company,  from  Calais 
to  Dover  by  an  English  steamboat  belonging  to  the  S.  E.  By.  Co., 
and  from  Dover  to  London  by  the  S.  E.  By.  Co.  His  goods  are 
lost  and  he  is  injured  at  Amiens  in  consequence  of  an  accident 
arising  from  the  negligence  of  the  railway  company's  servants. 
Whether  the  contract  is,  as  to  the  damage  done  to  A  and  his 
goods,  governed  by  French  law  or  by  English  law?^ 

(E)  AVERAGE  ADJUSTMENT. 

Rule  156.^  —  As  amongst  the  several  owners  of  prop- 
erty saved  by  a  sacrifice,  the  liability  to  general  average  ^  is 

*  Cohen  V.  5.  E,  Ry,  Co,  1877,  2  Ex.  D.  (C.  A.)  263.  It  was  not  neeessary 
to  decide  this  point,  as  the  Court  held  that  the  condition  was  not  valid  either 
under  English  or  French  law.  MeUish,  L.  J.,  says :  **  I  confess  for  my  own 
**  part  that,  the  contract  being  made  by  an  English  passenger  with  an  Eng^ 
**  lish  railway  company  regulated  by  English  law,  I  should  have  supposed  that 
**  it  ought  to  be  governed  by  the  law  of  England,  and  be  taken  as  made  with 
*'  regard  to  the  law  of  England"  (pp.  257,  268).  BaggaUay^  L.  J.,  says : 
'*  As  to  whether  [the  contract]  should  be  construed  according  to  the  law  of 
^  France  or  England,  I  desire  not  to  express  any  decided  opinion,  though  it 
<'  appears  to  me,  as  at  present  advised,  that  there  is  much  to  be  said  in  favour 
<'of  its  being  construed  according  to  the  law  of  France"  (pp.  261,  262). 
Brett^  L.  J.,  holds  that  **  this  particular  contract  is  an  English  contract  to  be 
"  performed  according  to  the  English  law  "  (p.  263),  but  throws  out  the  sng^ 
gestion  that  contracts  of  the  kind  may  perhaps  be  governed  by  different  laws 
as  to  incidents  taking  place  in  different  coimtries  (p.  262). 

*  See  Cohen  v.  S.  E,  Ry.  Co,  1877,  2  Ex.  D.  (C.  A.)  26%  262, 263»  judgment 
of  BreU^  L.  J. 

^  See  LoumdeSy  Law  of  Marine  Insurance,  s.  339. 

^  "  General  average  is  a  loss  arising  from  a  sacrifice  purposely  made  for  the 
^  preservation  of  the  ship  and  all  on  board  from  danger,  —  whether  the  sacri- 
<<flce  consists  of  throwing  overboard  cargo,  destroying  this  or  that  portion  of 
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governed  by  the  law  of  the  place  (called  hereinafter  the 
place  of  adjustment)  at  which  the  common  voyage  termi- 
nates (that  is  to  say),  — 

(1)  when  the  voyage  is  completed  in  due  course,  by 

the  law  of  the  port  of  destination  ;  or, 

(2)  when  the  voyage  is  not  so  completed,  by  the  law 

of  the  place  where  the  voyage  is  rightly  ^  broken 
up  and  the  ship  and  cargo  part  company. 

Comment 

^  As  amongst  the  several  owners  of  the  property  saved  by  a 
^*  sacrifice,  the  liability  to  general  average  is  determined  by  the 

law  of  the  place  at  which  the  common  adventure  terminates, 

that  is  to  say,  the  law  of  the  port  of  destination,  when  the  voy- 
*^  age  is  completed,  and,  when  it  is  not,  the  law  of  the  place  where 
^'  the  voyage  is  broken  up  and  the  ship  and  cargo  part  company."  ^ 

Our  Rule  is  in  fact  an  application  of  the  principle,  that  the 
proper  law  of  a  contract  as  to  the  mode  of  performance  is  the 
law  of  the  country  where  the  performance  is  to  take  place.'  The 
intention  of  the  parties  is,  that  the  average  adjustment  shall  be 
made,  u  e.,  the  contract  as  to  this  matter  be  performed,  at  the 
place  where  the  voyage  rightly  terminates.  It  is,  therefore,  pre- 
sumably their  intention  that  the  adjustment  be  governed  by  the 
law  of  such  place. 

Rule  157.*  —  An  underwriter  is  bound  by  an  average 

**  the  ship,  or  adopting  measares  which  involve  eztraordinarj  expenditure,  — 
**  which  sacrifice,  being  made  on  behalf  of  all,  must  be  replaced  by  the  oontri- 
**  bution  of  all.  Thus  it  appears  that  general  average  has  properly  nothing 
**  whateyer  to  do  with  marine  insurance,  this  contribution  being  a  right  which 
"  exists  independently  of  it,  and,  indeed,  which  existed  many  centuries  before 
''insurance  was  invented.  Its  connection  with  the  law  of  insurance  is  re- 
**  strioted  to  a  single  point,  viz.,  the  liability  of  the  insurer  to  pay  back  that 
''  which  his  assured  has  paid  as  his  share."     Lowndes,  s.  334. 

1  See  Hm  T.  WiUon,  1879,  4  C.  P.  D.  329,  333,  judgment  of  Lindley,  J. 

s  Lowndes,  s.  339,  citing  Fletcher  v.  Alexander,  1868,  L.  R.  3  C.  P.  375,  and 
HiU  V.  Wilson,  1879,  4  C.  P.  D.  329.  Compare  Harris  v.  Scaramanga,  1872, 
L.  R.  7  C.  P.  481;  Mavro  v.  Ocean  Mar,  Ins.  Co,  1876,  L.  R.  10  C.  P.  (Ex.  Ch.) 
414.  Both  the  latter  eases  refer  to  liability  of  underwriters,  and  in  both  the 
policy  contains  the  words  "  general  average  as  per  foreign  statement.'* 

*  See  Rule  149,  Sub-Rule  3,  Second  Presumption,  p.  570,  ante, 

*  See  Loumdes,  s.  339  ;  Harris  v.  Scaramanga,  1872,  L.  R.  7  C.  P.  481 ; 
Mavro  v.  Ocean  Mar,  Ins,  Co,  1875,  L.  R.  10  C.  P.  (Ex.  Ch.)  414.  Conf. 
Atwood  V.  Sellar,  1880,  5  Q.  B.  D.  (C.  A.)  286. 
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adjustment  duly  taken  according  to  the  law  of  the  place  of 

adjustment. 

Comment 

^^  The  average,  if  rightly  adjusted  according  to  the  right  place 
^'  for  adjusting  it,  is  as  obligatory  on  the  insurer  [underwriter]  as 
^^  on  the  assured  who  has  paid  money  under  it ;  and  it  is  beside 
^^  the  question  to  inquire  whether  the  average  has  been  rightly 
^'  adjusted  according  to  the  law  of  England."  ^ 

Rule  158.  —  An  English  insurer  of  goods  shipped  by 
an  English  merchant  on  board  a  foreign  ship  is  not  affected 
by  the  law  of  the  flag.^ 

Comment 

The  general  rule  as  to  the  law  governing  an  underwriter's  lia- 
bility has  been  thus  laid  down  in  reference  to  a  particular  case :  — 
^^It  is  no  doubt  competent  to  an  underwriter  on  an  English 
^'  policy  to  stipulate,  if  he  think  fit,  that  such  policy  shall  be  con- 
^'  strued  and  applied  in  whole  or  in  part  according  to  the  law  of 
^^  any  foreign  state,  as  if  it  had  been  made  in  and  by  a  subject 
of  the  foreign  state,  and  the  policy  in  question  does  so  stipulate 
as  regards  general  average ;  but,  except  when  it  is  so  stipulated, 
"  the  policy  must  be  construed  according  to  our  law,  and  without 
"regard  to  the  nationality  of  the  vessel."  * 

ninstration. 

A^  an  English  merchant,  effects  a  policy  of  insurance  with  ^, 
an  English  underwriter,  upon  goods  shipped  in  a  French  ship. 
The  ship  puts  into  port  for  repairs.  The  master  gives  a  bottomry 
bond  on  ship,  freight,  and  cargo.  The  ship  and  freight  proving 
insufficient  to  satisfy  the  bond,  A  has  to  pay  the  deficiency  in 
order  to  obtain  possession  of  the  goods.  This,  according  to  French 
law,  might  be  a  loss  by  perils  of  sea,  but  it  is  not  so  according  to 
English  law.  If  it  is  a  loss  by  perils  of  sea,  A  has  a  right  to 
recover  the  amount  paid  from  ^.  The  rights  of  A  against  X^ 
must  be  determined  wholly  by  English  law.  A  has  no  right  to 
recover  from  X  the  amount  paid  to  release  the  goods.^ 

1  Lowndesy  8. 339. 

»  Greer  v.  PooU,  1880,  6  Q.  B.  D.  272. 

'  Ibid.f  per  Lush,  J. 

<  Ibid. 
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(F)  PROVISIONS  OF  BILLS  OF  EXCHANGE  ACT,  1882, 

AS  TO  CONFLICT  OF  LAWS.^ 

Bill  of  Exchange. 

[Rule  159.  —  BUb  of  Exchange  Act,  1882,  s.  2  (part) 
and  8.  4.]  In  this  Act,  unless  the  context  otherwise 
requires :  — 

[1]  "  Acceptance  "  means  an  acceptance  completed  by 

dehvery  or  notification.^ 
[2]  ^^  Bearer  "  means  the  person  in  possession  of  a  bill 

or  note  which  is  payable  to  bearer. 
[3]  "  Bill "   means  bill   of  exchange,   and   "  note " 

means  promissory  note. 
[4]  "  Delivery  "  means  transfer  of  possession,  actual 

or  constructive,  from  one  person  to  another.^ 
[5]  "  Holder "  means  the  payee  or  indorsee  of  a  bill 
or  note  who  is  in  possession  of  it,  or  the  bearer 
thereof.* 

^  Rnles  159  to  163  consist  of  sections  of  tbe  Bills  of  Exchange  Act,  1882, 
which  have  reference,  directly  or  indirectly,  to  the  conflict  of  laws.  At  the 
cost  of  some  awkwardness  of  expression,  the  language  of  the  Act  is  followed 
yerhatim,  except  where  words  or  figures  are  added  ;  every  addition  is  printed 
within  square  brackets. 

From  the  fact  that  Rules  159  to  163  are  citations  from  an  Act  of  Parliament, 
the  law  is  not  here,  as  throughout  the  rest  of  this  Digest,  stated  in  the  form  of 
Rnles  and  Exceptions.  Had  this  form  been  adhered  to,  the  language  of  the 
Act  must  have  been  slightly  varied,  the  sub-sections  would  have  appeared  as 
sepacate  Rules,  and  the  provisos  thereto  as,  what  they  reaUy  are,  exceptions 
to  a  Rule.  In  reference  to  Rules  159  to  163,  the  word  *'  sub-section  "  is  used 
instead  of  <'  clause  "  in  order  to  emphasise  the  fact  that  each  of  these  Rules  is 
a  statutory  enactment.  The  illustrative  comment  is  placed,  not  at  the  end  of 
each  Rule,  but  after  that  part  of  each  enactment,  e,  g.,  sub-section,  which  th& 
comment  most  naturally  follows. 

The  reader  is  especially  referred  to  Chalmers^  Digest  of  (ke  Law  ofBHU  of 
Exchange,  4th  ed.:  it  is  an  elaborate  and  almost  authoritative  exposition  of  the 
law  embodied  in  the  Bills  of  Exchange  Act,  1882.  I  have,  with  Mr.  Chal- 
mers' permission,  made  use  of  his  commentary  and  illustrations,  and  in  fact 
have,  wherever  it  was  possible,  followed  his  treatise.  For  valuable  criticism 
on  the  Act,  see  Westlake,  3rd  ed.,  pp.  265-273. 

'  See  Bills  of  Exchange  Act,  1882,  A.  2,  and  compare  s.  21 ;  Chalmen,  4th. 
ed.,  pp.  3,  52 ;  Smith  v.  McClure,  1804,  5  East,  476. 

^  Chalmen,  4th  ed.,  pp.  4,  52. 

«  Conf .  Bills  of  Exchange  Act,  1882,  s.  38,  as  to  «  rights  of  holder ;  **  s.  29» 
"  as  to  holder  in  due  course  ; "  and  s.  31,  as  to  ''  negotiation."  See  Chalmen^ 
Digest,  4th  ed.,  pp.  5, 121;  88, 102. 
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[6]  '^  Indorsement "  means  an  indorsement  completed 

by  delivery.* 
[7]  ^'  Issue  "  means  the  first  delivery  of  a  bill  or  note, 
complete  in  form,  to  a  person  who  takes  it 
as  a  holder.^ 
[8]  "Person"  includes  a  body  of  persons,  whether 

incorporated  or  not. 
[9]  "  Value  "  means  valuable  consideration.^ 
[10]  "  Written  "  includes  printed,  and  "  writing  "  in- 
cludes print. 
[11]  (1)  An  inland  bill  is  a  bill  which  is  or  on  the 

face  of  it  purports  to  be 

(a)  both  drawn  and  payable  within  the  British 

Islands,  or 

(b)  drawn  within  the  British  Isknds  upon  some 

person  resident  therein. 
Any  other  bill  is  a  foreign  bill. 

For  the  purposes  of  this  Act,  "  British  Islands  "  mean  any 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
the  islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark, 
and  the  islands  adjacent  to  any  of  them  being  part  of  the 
dominions  of  Her  Majesty. 

(2)  Unless  the  contrary  appear  on  the  face  of 
the  bill,  the  holder  may  treat  it  as  an  inland 
bill.* 

'  See  Chalmen,  p.  6,  and  oompaie  b.  21,  Chalmen,  p.  52. 
'  Chalmers,  4th  ed.,  p.  6.    For  stamp  purposes,  **  a  bill  is  not  to  be  deemed 
"  to  be  issued  until  it  has  reached  the  hands  of  a  holder  for  value."     Chcdmers^ 
4th  ed.,  pp.  7  and  215. 

*  For  definition  of  **  yaluable  consideration,''  see  further.  Bills  of  Exchange 
Act,  1882,  s.  27. 

**  (1)  Valuable  consideration  for  a  bill  may  be  constituted  by,  — 

"  (a)  Any  consideration  sufficient  to  support  a  simple  contract ; 
''  (b)  An  antecedent  debt  or  liability.    Such  a  debt  or  liability 
**  is  deemed  Talnable  consideration  whether  the  biU  is 
**  payable  on  demand  or  at  a  future  time. 
"  (2)  Where  value  has  at  any  time  been  given  for  a  bill,  the  holder  is 
**  deemed  to  be  a  holder  for  value  as  regards  the  acceptor  and 
"  all  parties  to  the  bill  who  became  parties  prior  to  such  time. 
**  (3)  Where  the  holder  of  a  bill  has  a  lien  on  it  arising  either  from  oon- 
"  tract  or  by  implication  of  law,  he  is  deemed  to  be  a  holder  for 
**  value  to  the  extent  of  the  sum  for  which  he  has  a  lien." 
^  See  Chalmers,  4th  ed.,  p.  15. 
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Comment 


As  to  Rvles  taken  from  the  Bills  of  Exchange  Acty  1882.  — 
Any  conflict  of  laws  with  regard  to  bills  of  exchange  is  now  deter- 
mined by  the  Bills  of  Exchange  Act,  1882,  in  so  far  as  that  statute 
applies.  The  Act,  however,  is  not  exhaustive,^  and  the  sections 
relating  to  the  conflict  of  laws  do  not  settle  all  the  questions  of 
private  international  kw  in  regard  to  a  bUl  which  might  be  raised 
in  an  English  Court.  These  sections  follow  in  the  main  the  prin- 
ciples laid  down  in  the  preceding  Rules  of  this  Digest.  The  Bills 
of  Exchange  Act  reproduces,  for  the  most  part,  the  effect  of  decided 
cases  which  themselves  are  in  conformity  with  the  principles  of 
private  international  law  adopted  by  English  Courts,  and  which, 
though  decided  before  the  passing  of  the  Act,  may  still  with 
advantage  be  consulted.^ 

The  passing  of  the  Bills  of  Exchange  Act  gives,  it  is  submitted, 
no  reason  for  altering  the  opinion  published  some  years  ago  by 
the  present  writer,^  that  the  rules  determining  the  rights  and  lia- 
bilities of  the  different  parties  to  a  bill  are,  as  regards  the  conflict 
of  laws,  with  rare  exceptions,  the  applications  of  two  principles,  — 
first,  that  the  formal  validity  of  a  contract  is  determined  by  the 
law  of  the  country  where  the  contract  is  made ;  ^  and,  secondly, 
that  the  interpretation  of  a  contract  and  the  rights  and  obligations 
arising  under  it  are  determined  in  accordance  with  the  law  to 
which  the  parties  may  be  presumed  to  have  intended  to  submit 
themselves,  i.  e.,  the  proper  law  of  the  contract.^ 

1  Ex  parte  Robarts,  1886, 18  Q.  B.  D.  (C.  A.)  286. 

>  See  Burrows  v.  JeminOy  1726,  2  Strange,  733  ;  MelUsh  r.  Simeon,  1794,  2 
H.  Bl.  378  ;  Kearney  v.  King,  1819,  2  B.  &  Aid.  301 ;  Wynne  r.  Jackson, 
1826,  2  Ru8s.  351 ;  Don  y.  Lippmann,  1837,  5Cl,  &F,1;  De  la  Chaumette  y. 
Bank  of  England,  1831,  2  B.  &  Ad.  385 ;  Tnmbey  t.  Vignier,  1834, 1  Bing. 
N.  C.  151 ;  Cooper  Y.  Waldegrave,  1840,  2  Beav.  282  ;  Rothschild  y.  Carrie,  1841, 

1  Q.  B.  43  ;  AUen  y.  KembU,  1848,  6  Moore  P.  C.  614  ;  RaOi  y.  Dennistoun, 
1851,  6  Ex.  483  ;  Gihbs  y.  Fremont,  1853,  9  Ex.  25  ;  Shcuples  r.  Rickard,  1857, 

2  H.  &  N.  57 ;  Suse  y.  Pompe,  1860,  8  C.  B.  K.  s.  538 ;  ScoU  y.  PUJdngton, 
1862,  2  B.  &  S.  11 ;  Hirschfeld  y.  Smith,  1866,  L.  R.  1  C.  P.  340 ;  Lebd  y. 
Tucker,  1867,  L.  R.  3  Q.  B.  77  ;  Bradlaugh  y.  De  Rin,lS68,  L.  R.  3  C.  P.  538  ; 
1870,  L.  R.  5  C.  P.  (Ex.  Ch.)  473 ;  Rouquette  y.  Overmann,  1875,  L.  R.  10 
Q.  B.  525  ;  Goodwin  y.  Robarts,  1876,  1  App.  Ca».  476  ;  WiOans  y.  Ayers,  1877, 

3  App.  Cas.  133 ;  Home  v.  Rmtquette,  1878,  3  Q.  B.  D.  (C.  A.)  514  ;  In  re  Mar- 
ieiUes  ^.  Co,  1885,  30  Ch.  D.  598  ;  Alcock  v.  Smiih,  [1892]  1  Ch.  (C.  A.)  238. 

*  See  <<  Conflict  of  Laws  and  Bills  of  Exchange,"  American  Law  Reoiew,  Joly, 
1882. 

^  See  Rnle  147,  p.  549,  ante. 

*  See  Rale  149,  p.  563,  anU. 
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[Rule  160.^  —  Bills  of  Exchange  Act,  1882,  s.  72.] 
Where  a  bill  drawn  in  one  country  is  negotiated,^  accepted, 
or  payable  in  another,  the  rights,  duties,  and  liabilities  of 
the  parties  thereto  are  determined  as  follows :  — 

(1)  The  validity  of  a  bill  as  regards  requisites  in  form 
is  determined  by  the  law  of  the  place  of  issue, 
and  the  validity,  as  regards  requisites  in  form, 
of  the  supervening  contracts,  such  as  acceptance 
or  indorsement,  or  acceptance  suprk  protest,  is 
determined  by  the  law  of  the  place  where  such 
contract  was  made. 
Provided  that — 

(a)  Where  a  bill  is  issued  out  of  the  United 

Kingdom  it  is  not  invaUd  by  reason  only 
that  it  is  not  stamped  in  accordance 
with  the  law  of  the  place  of  issue : 

(b)  Where  a  bill,  issued  out  of  the  United 

Eongdom,  conforms,  as  regards  requi- 
sites in  form,  to  the  law  of  the  United 
Kingdom,  it  may,  for  the  purpose  of 
enforcing  payment  thereof,  be  treated 
as  valid  as  between  all  persons  who 
negotiate,  hold,  or  become  parties  to  it 
in  the  United  Kingdom. 

Comment 

Bill  of  exchange  and  conflict  of  laws.  —  A  bill  of  exchange  is 
an  instrmnent  embodying,  not  one  contract,  but  a  series  of  differ- 
ent though  interconnected  contracts;  or  may,  perhaps,  be  more 

^  Chalmen,  4tli  ed.,  pp.  238-244. 

^  "  (1)  A  bill  is  negotiated  when  it  is  transferred  from  one  person  to  another 
*<  in  such  a  manner  as  to  constitute  the  transferee  the  holder  of  the  biU. 

'<  (2)  A  bill  payable  to  bearer  is  negotiated  by  delivery. 

**  (3)  A  bill  payable  to  order  is  negotiated  by  the  indorsement  of  the  holder 
<<  completed  by  delivery. 

**  (4)  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for  value 
'<  without  indorsing  it,  the  transfer  gives  the  transferee  such  title  as  the  tzans- 
'<  feror  had  in  the  bill,  and  the  transferee  in  addition  acquires  the  right  to  have 
''  the  indorsement  of  the  transferor. 

'*  (5)  Where  any  person  is  under  obligation  to  indorse  a  bill  in  a  representa- 
'*  tive  capacity,  he  may  indorse  the  bill  in  such  terms  as  to  negative  personal 
"  liabiUty."    (BUls  of  Exchange  Act,  1882,  s.  31.) 
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accurately  described  as  a  congeries  of  contracts  hanging  on  to  one 
original  contract,  which  always  has  a  certain  effect  on  the  others. 
The  instrument  no  doubt  has,  as  a  whole,  certain  peculiarities.  It 
exists  for  one  object,  namely,  to  secure  to  the  holder  the  payment 
in  due  course  of  the  sum  for  which  the  bill  is  drawn ;  but  the 
several  contracts  entered  into  for  this  purpose  by  the  drawer,  the 
acceptor,  and  the  indorser  respectively,  and  therefore  the  several 
rights  and  liabilities  of  each  of  these  parties,  are  distinct  and  dif- 
ferent. This  is  a  matter  which  ought  not  to  be  overlooked,  for 
many  difficulties  which  have  perplexed  judges  and  text-writers, 
when  called  upon  to  deal  with  the  conflict  of  laws  in  reference  to 
the  rights  or  obligations  of  the  parties  to  a  bill,  have  arisen  from 
the  habit  of  regarding  a  bill  as  a  single  contract,  instead  of  re- 
garding it  as  what  it  really  is,  —  an  instrument  containing  several 
distinct  contracts.  These  several  contracts  have  one  feature  in 
common :  they  are  each  perfected  by  delivery.^  This  matter  be- 
comes of  consequence  when  we  are  called  upon  to  determine  what 
is  the  place  at  which  the  contract  of  a  party  to  a  bill,  say  the 
acceptor  or  the  indorser,  is  made  or  completed. 

A  bill  is  clearly  an  instrument  which  from  its  nature  is  likely 
to  give  rise  to  a  conflict  of  laws.  It  may  be  drawn  in  one  coun- 
try, e.  ^.,  France ;  be  accepted  in  another,  e.  ^.,  England ;  be  in- 
dorsed in  a  third,  e.  ^.,  Belgium ;  and  be  payable  in  a  fourth,  e»  ^., 
Germany.  The  law  of  each  of  these  countries  may,  conceivably 
at  any  rate,  affect  the  validity  of  the  bill,  or  the  rights  or  obliga- 
tions of  the  parties  to  it.  It  may  be  necessary  to  determine,  as  in 
the  case  of  other  contracts,  whether  the  bill,  or  a  contract  em- 
bodied in  the  bill,  is  valid  as  regards  its  ybrm,  and  what  therefore 
is  the  law  determining  its  formal  validity.  It  may  be  further 
necessary  to  determine  what  are  the  rights  or  obligations  of  each 
of  the  parties  to  a  bill,  and  therefore  to  determine  what  is  the  law 
governing  the  interpretation  and  obligation  of  each  contract. 

Form.  —  Sub-section  1  deals  with  the /brmaZ  validity  of  a  bill 
and  of  each  contract  contained  in  it. 

The  principle  laid  down  in  this  sub-section,  independently  of 
the  provisos  by  which  the  effect  of  the  sub-section  is  modified, 
exactly  corresponds  with  Rule  147.^  The  formal  validity  of  a  bill 
and  of  the  several  contracts  contained  therein  depends  on  the  law 
of  the  country  where  each  contract  is  made  or  completed.  Hence 
the  validity  of  the  bill  itself  is  governed  by  the  law  of  the  place  of 
issue,  i.  6.,  by  the  law  of  the  place  where  the  bill,  being  complete 
in  form,  is  first  delivered  to  a  person  who  takes  it  as  holder ;  the 

^  See  Bills  of  Ex.  Aot,  1882,  s.  21 ;  and  Chalmen,  4th  ed.,  p.  52  and  notes. 
'  See  p.  549,  ante. 
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formal  validity  of  the  acoeptaBoe  is  determined  by  the  law  of  tlie 
place  where  the  acceptor's  contract  is  complete. 

The  provisos  are  in  reality  exceptions  to  the  principles  enunci- 
ated in  sub-section  1. 

As  to  proviso  (a).  Independently  of  the  Bills  of  Exchange 
Act,  1882,  it  would  seem  that  where  a  bill  issued  abroad  is,  on 
account  of  its  not  being  stamped  in  accordance  with  the  law  of 
the  place  of  issue,  absolutely  void  and  not  merely  inadmissible  in 
evidence  at  the  place  of  issue,  it  would  be  void  in  England.^ 
Under  the  Act,  however,  such  a  bill  is  now  clearly  not  invalid  in 
the  United  Kingdom  for  want  of  the  stamp  with  which  it  ought 
to  have  been  stamped  in  the  country,  e.  ^.,  France,  where  it  was 
issued. 

This  proviso,  however,  applies  only  to  invalidity  arising  from 
the  want  of  the  stamp.  It  has  no  reference  to  any  other  cause  of 
invalidity. 

As  to  proviso  (b).  This  second  proviso,  again,  is  a  partial 
deviation  from  the  principle  that  the  formal  validity  of  a  contract 
depends  on  the  law  of  the  place  where  it  is  made.  Under  it  a 
biU,  which  for  defect  of  form  is  void  in  the  country  where  it  is 
issued,  may  be  valid  in  the  United  Kingdom ;  and  so,  again,  it 
would  seem,  an  indorsement  or  acceptance  invalid  in  respect  of 
form,  by  the  law  of  the  country  where  it  takes  place,  might  be 
valid  in  the  United  Kingdom. 

The  validity,  however,  of  a  bill  under  this  proviso  is  subject  to 
three  limitations :  — 

First  It  must  conform,  as  regards  requisites  in  form,  to  the 
law  of  the  United  Kingdom. 

Secondly,  It  can  be  treated  as  valid  only  for  the  purpose  of 
enforcing  payment. 

Thirdly.  The  bill  is  to  be  treated  as  valid  only  between  per- 
sons who  negotiate,  hold,  or  become  parties  to  it  in  the  United 
Kingdom. 

ninstrations. 

Sub-section  1, 

1.  By  German  law  a  bill  need  not  express  the  value  received. 
By  French  law  it  must.  A  bill  drawn  in  Germany,  but  payable 
in  Paris,  which  does  not  express  the  value  received,  is  valid. 

2.  By  the  law  of  Illinois  a  verbal  acceptance  is  valid.     A  bill 

^  See  Clegg  y.  Levy,  1812,  3  Camp.  166 ;  BrisUno  v.  SequevilU^  1850,  5  Ex. 
275  ;  Chalmers,  4th  ed.»  p.  239. 
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drawn  in  London  on  a  town  in  Illinois  is  verbally  accepted  there. 
The  acceptance  is  valid.^ 

Proviso  (a). 

S.  A  bill  is  issued  in  a  foreign  country.  It  is  not  stamped,  as 
required  by  the  law  of  such  country,  and  is  therefore  void  there. 
It  is  not  on  this  account  invalid  in  England. 

Proviso  (5). 

4.  A  bill  is  drawn  in  France  by  a  domiciled  Frenchman  in  the 
French  language,  in  an  English  form  (and  indorsed  in  blank),  on 
an  English  company,  by  whom  the  bill  is  accepted  payable  in  Lon- 
don. As  regards  the  acceptor  the  bill  is  an  English  bill,  and  is  to 
be  treated  as  valid.  The  effect  under  French  law  of  an  indorse- 
ment in  blank  is  immaterial.^ 

5.  A  bill  drawn  and  payable  in  France  expresses  no  value  re- 
ceived, and  is  therefore  invalid  according  to  French  law.  It  is 
indorsed  in  England.  The  indorser  could  be  sued  here^  under 
proviso  (b),  though  the  drawer  could  not. 

(2)  Subject  to  the  provisions  of  this  Act,^  the  inter- 
pretation of  the  drawing,  indorsement,  accept- 
ance, or  acceptance  suprk'  protest  of  a  bill  is 
determined  by  the  law  of  the  place  where  such 
contract  is  made.'^ 

Provided  that  where  an  inland  bill  is  indorsed  in 
a  foreign  country  [i.  e.y  a  country  not  forming 
part  of  the  British  Islands  ^,  the  indorsement 

1  See  Chalmen,  p.  239. 

•  See  SmaUpage's  Sf  Brandon*s  Cases,  1886,  30  Ch.  D.  698.  The  case  refers 
to  bills  made  before  the  passing  of  the  Bills  of  Exchange  Act,  1882,  but  at  any 
rate,  if  the  aeceptanoe  took  place  in  London,  is  an  illustration  of  proviso  (b). 
See  Chalmers  f  p.  239,  note  1. 

»  Cf.  Wynne  v.  Jacksm,  1826,  2  Russ.  351,  634.     See  Chalmers,  p.  239. 

^  The  provisions  referred  to  are  the  remaining  sub-sections  of  the  Bills  of 
Exchange  Act,  1882,  s.  72,  or,  in  other  words,  the  other  sub-sections  or  clauses 
of  Rule  160,  aud  also  possibly  the  Bills  of  Exchange  Act,  1882,  ss.  16,  63  (see 
Chalmers,  p.  240,  note  2),  which  do  not,  however,  appear  to  have  any  very  di- 
rect bearing  on  the  conflict  of  laws.  Thus  s.  63  refers  to  a  difference  be- 
tween the  law  of  England  and  the  law  of  Scotknd  in  respect  of  the  effect  of 
a  bill  as  an  assignment  of  a  fund  in  the  hands  of  a  drawee. 

«  Allen  V.  KembU,  1848,  6  Moore  P.  C.  314  ;  Hf^me  v.  Rauquette,  1878,  3  Q. 
B.  D.  (C.  A.)  614,  620,  judgment  of  Brett,  L.  J. 

*  Compare  definition  of  **  British  Islands,"  p.  600,  ante,  taken  from  the  Bills 
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shall,  as  regards  the  payer,  be  interpreted  ac- 
cording to  the  law  of  the  United  Kingdom.^ 

Gomment. 

On  this  sub-section  the  remarks  of  Mr.  Chalmers  merit  par- 
ticular attention. 

"  The  term  '  interpretation/  "  he  writes,  "  in  this  sub-section,  it 
**'  is  submitted,  clearly  includes  the  obligations  of  the  parties  as 
^^  deduced  from  such  interpretation.^ 

^^  Story ,^  8.  154,  points  out  the  reasons  of  the  rule  adopted  in 
^^  this  sub-section.  ^  It  has  sometimes  been  suggested,'  he  sajrs, 
^'  ^  that  this  doctrine  is  a  departure  from  the  rule  that  the  law  of 
^^  the  place  of  payment  is  to  govern.  But,  correctly  considered, 
^^  it  is  entirely  in  conformity  with  that  rule.  The  drawer  and 
^^  indorsers  do  not  contract  to  pay  the  money  in  the  foreign  place 
^^  on  which  the  bill  is  drawn,  but  only  to  guarantee  its  acceptance 
^^  and  payment  in  that  place  by  the  drawee ;  and,  in  default  of 
^^  such  payment,  they  agree,  upon  due  notice,  to  reimburse  the 
^^  holder  in  principal  and  damages  when  they  respectively  entered 
^^  into  the  contract.' 

^^  The  case  of  a  bill  accepted  in  one  country  but  payable  in  an- 
^^  other  gives  rise  to  a  difficulty.     Suppose  a  bill  is  accepted  in 

France,  payable  in  England.     Perhaps  the  maxim,  Contraodsse 

unusquisque  in  eo  loco  intelligitur  in  quo  yt  solveret  se  ohli- 
^^  gavit^  would  apply.  But  if  not,  then  comes  the  question,  what 
^^  is  the  French  law,  not  as  to  bills  accepted  and  payable  in  France, 
^^  but  as  to  bills  accepted  in  France  payable  in  England  ?  Prob- 
"  ably  the  lex  loci  solutionis  would  be  regarded.  Cf .  Nouguier^ 
"  s.  1419."  * 

It  is  therefore  doubtful  whether,  when  a  bill  is  accepted  in  one 
country,  e.  ^.,  England,  and  made  payable  in  another,  e.  ^.,  France, 
the  obligations  of  the  acceptor  are  governed,  as  the  words  of  the 
section  strictly  taken  imply,  by  the  law  of  the  country  where  the 
bill  is  accepted  Qex  loci  contractus)^  or,  as  they  ought  to  be  on 

of  Exchange  Act,  1882,  s.  4.  Note  that  "  British  Islands  "  indndes  more  than 
the  United  fiangdom.  Note  also  that  ''  foreign  "  is  here  used  in  a  sense  dif* 
ferent  from,  and  less  extensive  than,  the  sense  given  it  in  the  other  Boles  in 
this  Digest.     See  pp.  64,  68,  cmte, 

1  Lehel  V.  Tucker,  1867,  L.  B.  3  Q.  B.  77. 

>  Compare  WesUake,  3rd  ed.,  p.  268. 

'  Story y  Commentary  on  the  Law  o/BiiU  of  Exchange. 

*  Chalmers,  4th  ed.,  p.  241. 
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principle,^  by  the  law  of  the  country  where  the  bill  is  made  pay- 
able (lex  loci  solutionis). 

The  probable  explanation  of  this  difficulty  is  curious.  Story's 
expressions  ^  have  apparently  suggested  the  terms  of  sub-section 
2.  Story's  language  may  be  read,  and  probably  was  read  by  the 
persons  engaged  in  considering  the  biU,  as  meaning  that  the  obU- 
gations  of  the  parties  to  a  bill  are  governed  by  the  law  of  the 
place  where  each  pai*ty  contracts.  But  this  is  not  his  real  mean- 
ing ;  he  clearly  intends  to  lay  down,  though  in  a  very  roundabout 
way,  that  each  contract  embodied  in  a  bill  is  to  be  interpreted  by 
the  law  of  the  country  where  it  is  to  be  performed  (lex  loci  solu- 
tionis). Unfortunately  the  language  of  sub-section  2  reproduces 
the  words  rather  than  the  meaning  of  Story.  The  result  is,  that 
if  the  terms  of  the  sub-section  be  strictly  interpreted,  the  obliga- 
tions of  an  acceptor  are  to  be  governed,  not,  as  Story  intended, 
by  the  lex  loci  solutionis^  but  by  the  lex  loci  contractus.  Mr. 
Chalmers'  suggestion  to  a  certain  extent  meets  the  objections  to 
this  result,  but  it  may  be  doubted  whether  his  suggestion  is  not  in 
conformity  rather  with  the  doctrine  of  Story,  when  properly  un- 
derstood, than  with  the  language  of  the  BiUs  of  Exchange  Act, 

1882,  s.  72,  sub-s.  2. 

ninstratlons. 

1.  An  English  note  payable  to  bearer  is  negotiated  by  delivery 
in  a  country  where  this  mode  of  transfer  is  not  recognised.  The 
title  to  the  note  passes  by  such  delivery.^ 

2.  Action  in  England  on  a  bill  drawn  in  Belgium  and  indorsed 
in  blank  in  France.  The  efFect  of  such  indorsement  is  deter- 
mined according  to  French  law,  i.  6.,  it  operates  as  a  ^^  procura- 
tion."* 

8.  A  general  acceptance  given  in  Paris  is  to  be  interpreted 
according  to  French  law.^ 

4.  A  bill  drawn  in  Belgium  on  England  is  indorsed  in  France 
in  blank.  The  indorsement  is  (perhaps)  to  be  interpreted  ac- 
cording to  French  law  as  regards  the  indorser.® 

1  Compare  Rauquette  v.  Overmann,  1875,  L.  R.  10  Q.  B.  525. 

'  Compare  Story,  Commentary  on  the  Law  o/BiUs  of  Exchange^  88.  153, 154. 

*  De  la  CTiaumette  y.  Bank  of  England^  1831,  2  B.  &  Ad.  385  ;  Chalmers, 
4th  ed.,  p.  240. 

*  Tnmbey  v.  Vignier,  1834, 1  Bing.  N.  C.  151.  Conf.  Nouguier,  ss.  747-760  ; 
Bradlaugh  v.  De  Rin,  1868  L.  R.  3  C.  P.  538,  per  Willes,  J.  See  Chalmers, 
4th  ed.,  p.  240,  note  6. 

»  Conf.  Don  v.  Lippmann,  1837,  5  CI.  &  F.  1,  12, 13.  And  8ee  Wilde  v.  Sheri- 
dan,  1852,  21 L.  J.  Q.  B.  260. 

«  Bradlaugh  v.  De  Rin,  1868,  L.  R.  3  C.  P.  538.  Compare  Chalmers,  4th  ed., 
p.  240. 
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5.  A  bill  payable  to  order,  drawn,  accepted,  and  payable  in 
England,  is  indorsed  in  France.  The  indorsement  by  the  law  of 
France  gives  no  right  to  the  indorsee  to  sue  in  his  own  name. 
The  indorser  (who  is  also  drawer  and  payee)  and  the  indorsee  are, 
at  the  time  the  bill  is  made,  subjects  of  and  domiciled  and  resi- 
dent in  France.  The  indorsee  can  nevertheless  maintain  an  ac- 
tion in  England  on  the  bill  against  the  acceptor.^ 

6.  A  bill  drawn  by  A,  an  Englishman  domiciled  in  England, 
on  ^,  a  Frenchman  domiciled  in  France,  is  made  payable  in 
France,  but  is  accepted  by  X  in  England.  Whether  ^s  liabili- 
ties under  the  bill  are  governed  by  Hke  law  of  England  or  by  the 
law  of  France  ?  * 

(3)  The  duties  of  the  holder  with  respect  to  present- 
ment for  acceptance  or  payment  and  the  neces- 
sity for  or  sufficiency  of  a  protest  or  notice  of 
dishonour,  or  otherwise,  are  determined  by  the 
law  of  the  place  where  the  act  is  done  or  the 
bill  is  dishonoured.^ 

Comment 

The  language  of  this  sub-section  is  obscure.  It  should  probably 
be  construed  reddendo  singula  singtUis.  The  words  *^act  is 
done  "  refer  to  presentment  for  acoeptonce  or  payment ;  the  words 
^^  bill  is  dishonoured  "  refer  to  protest  and  notice  of  dishonour. 
As  pointed  out  by  Westlake,^  the  word  ^^act'*  presumably  in- 
cludes omission. 

niustratioiis. 

1.  X  indorses  to  ^  in  England  a  bill  payable  in  Paris.  A 
indorses  it  to  a  Frenchman,  who  on  dishonour  protests  it,  and 
transmits  notice  of  protest  to  X,  in  accordance  with  French  law. 
A  can  recover  from  X^  though  he  has  not  given  him  notice  of 
dishonour  according  to  English  law.^ 

^  Lebd  Y.  Tucker,  1867,  L.  R.  3  Q.  B.  77.  This  would  appear  to  follow 
from  the  Bills  of  Exchange  Act,  1882,  s.  72,  sub-s.  (2),  proviso.  But  the 
case,  decided  before  the  passing  of  the  Act,  depends  on  the  principle  that  the 
contract  of  an  acceptor  who  accepts  in  England  is  to  pay  an  order  valid  by 
the  law  of  England. 

*  See  pp.  606,  607,  ante. 

*  Compare  Chalmers,  4th  ed.,  p.  243,  and  Wesdabef  3rd  ed.,  pp.  269»  270. 

*  TFe«<teifctf,  3rd  ed.,  p.  270. 

*  Hvrsckfdd  y.  Smith,  1866,  L.  R.  1  C.  P.  340. 
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2.  A  bill  is  drawn  in  England  payable  in  Spain.  It  is  in- 
dorsed in  England  by  JTto  ^.  A  indorses  it  to  M.  It  is  dis- 
honoured by  non-acceptance,  and  twelve  days  afterwards  JH  gives 
notice  of  this  to  A.  ^  at  once  gives  notice  to  X.  By  Spanish 
law,  no  notice  of  dishonour  by  non-acceptance  is  required.  A  can 
recover  from  JT.^ 

(4)  Where  a  bill  is  drawn  out  of,  but  payable  in,  the 

United  Kingdom,  and  the  sum  payable  is  not 
expressed  in  the  currency  of  the  United  King- 
dom, the  amount  shall,  in  the  absence  of  some 
express  stipulation,  be  calculated  according  to 
the  rate  of  exchange  for  sight  drafts^  at  the 
place  of  payment  on  the  day  the  bill  is  payable.^ 

ninstratlon. 

A  bill  for  1,000  francs,  payable  three  months  after  date,  is 
drawn  in  France  on  London.  The  amount  in  English  money  the 
holder  is  entitled  to  receive  is  determined  by  the  rate  of  exchange 
on  the  day  the  bill  is  payable.^ 

(5)  Where  a  bill  is  drawn  in  one  country  and  is  pay- 

able in  another,  the  due  date  thereof  is  deter- 
mined according  to  the  law  of  the  place  where 
it  is  payable.'^ 

ninstrations. 

1.  By  English  law,  days  of  grace  are  allowed  on  bills  payable 
after  date.  By  French  law,  they  are  not.  A  bill  drawn  in  Paris 
on  London  is  entitled  to  three  days  of  grace,  whilst  a  bill  drawn 
in  London  on  Paris  is  not  entitled  to  any  days  of  grace.^ 

2.  A  bill  is  drawn  in  England  payable  in  Paris  three  months 
after  date.  After  it  is  drawn,  but  before  it  is  due,  a  ^^  moratory  " 
law  is  passed  in  France,  in  consequence  of  war,  postponing  the 

^  Home  y.  Rouquette,  1878,  3  Q.  B.  D.  (C.  A.)  514 ;  Chalmen,  4th  ed.» 
p.  243. 

*  See  Bills  of  Exchange  Act,  1882,  s.  10,  and  Chalmers^  4th  ed.,  p.  29. 

'  Bills  of  Exchange  Act  1882,  s.  72,  sab-s.  4  ;  Chalmen,  4th  ed.,  p.  243. 

^  Chalmers,  4ih  ed.,  p.  244. 

^  BUls  of  Exchange  Act,  1882,  s.  72,  snb-s.  5  ;  Chalmers,  4th  ed.,  p.  244. 

•  Chalmers,  4th  ed.,  p.  244. 
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maturity  of  all  current  bills  for  one  month.     The  maturity  of 
this  bill  is  for  all  purposes  to  be  determined  by  French  law.^ 

;Rulb  161.  — Bills  of  Exchange  Act,  1882,  s.  57.] 
Where  a  bill  is  dishonoured,  the  measure  of  damages,  which 
shall  be  deemed  to  be  liquidated  damages,  shall  be  as  fol- 
lows :  — 

(1)  The  holder  may  recover  from  any  party  liable  on 

the  bill,  and  the  drawer  who  has  been  compelled 
to  pay  the  bill  may  recover  from  the  acceptor, 
and  an  indorser  who  has  been  compelled  to  pay 
the  bill  may  recover  from  the  acceptor,  or  from 
the  drawer,  or  from  a  prior  indorser,  — 

(a)  The  amount  of  the  bill : 

(b)  Interest  thereon  from  the  time  of  present- 

ment for  payment  if  the  bill  is  payable 
on  demand,  and  from  the  maturity  of 
the  bill  in  any  other  case : 

(c)  The  expenses    of    noting,  or,  when  pro- 

test is  necessary,  and  the  protest  has 
been  extended,  the  expenses  of  protest. 

(2)  In  the  case  of  a  bill  which  has  been  dishonoured 

abroad,  in  lieu  of  the  above  damages,  the  holder 
may  recover  from  the  drawer  or  an  indorser,  and 
the  drawer  or  an  indorser  who  has  been  com- 
pelled to  pay  the  bill  may  recover  from  any 
party  liable  to  him,  the  amount  of  the  re-ex- 
change, with  interest  thereon  until  the  time  of 
payment.^ 

(3)  Where  by  this  Act  interest  may  be  recovered  as 

damages,  such  interest  may,  if  justice  require  it, 
be  withheld  wholly  or  in  part ;  and  where  a  bill 
is  expressed  to  be  payable  with  interest  at  a 

1  See  Chalmers,  4th  ed.,  p.  244  ;  Rouquette  y.  Overmaim,  1875,  L.  E.  10  Q.  B. 
625.    See  also,  Burrotos  t.  Jeminot  1726,  2  Sir.  733. 

>  Mellish  V.  Smeorty  1794,  2  H.  BL  378  ;  Stae  y.  Pompe,  1860,  8  C.  B.  N.  8. 
538  ;  WiUana  t.  Ayers,  1877,  3  App.  Cas.  133, 146. 


PABTICULAB  CONTRACTS.  611 

given  rate,  interest  as  damages  may  or  may  not 
be  given  at  the  same  rate  as  interest  proper.^ 

Ciomment 

The  word  ^^  abroad  "  is  not  defined  in  the  Bills  of  Exchange 
Act,  1882.     It  probably  here  means  outside  the  British  Islands, 
as  the  ^^  British  Islands  "  ^  are  defined  in  s.  4  of  the  Act. 
The  following  points  should  be  noted  :  — 

First.  When  a  bill,  wherever  drawn,  is  dishonoured  within  the 
British  Islands,  the  measure  of  damages  recoverable  is  to  be  de- 
termined in  accordance  with  sub-section  (1),  and  this  sub-section 
lef  ers  exclusively  to  biUs  dishonoured  at  home.^  When  a  bill, 
wherever  drawn,  is  dishonoured  abroad,  L  e.,  outside  the  British 
Islands,  then  the  amount  recoverable  is  the  amount  of  the  re- 
exchange,  with  interest  thereon  until  the  time  of  payment. 

Secondly.  *'*'  ^  Re-exchange,*  in  its  usual  application,  means  the 
*^  loss  resulting  from  the  dishonour  of  a  bill  in  a  country  different 
*^  to  that  in  which  it  was  drawn  or  indorsed.  The  re-exchange  is 
^^  ascertained  by  proof  of  the  sum  for  which  a  sight  bill  (drawn  at 
^^  the  time  and  place  of  dishonour  at  the  then  rate  of  exchange 
'^  on  the  place  where  the  drawer  or  indorser  sought  to  be  charged 
^^  resides)  must  be  drawn  in  order  to  realise  at  the  place  of  dis- 
^' honour  the  amount  of  the  dishonoured  bill  and  the  expenses 
consequent  on  its  dishonour.  The  expenses  consequent  on  dis- 
honour are  the  expenses  of  protest,  postage,  customary  commis- 
sion, and  brokerage,  and,  when  a  re-draft  is  drawn,  the  price  of 
**  the  stamp."  * 

Thirdly.  Section  57  (reproduced  in  Rule  161)  determines 
most  of  the  questions  which  can  arise  as  to  the  damages  recovera- 
ble on  a  dishonoured  bill.  The  cases,  therefore,  decided  before 
the  Act  came  into  force  are  for  the  most  part  useless.  The  prin- 
ciple which  they  on  the  whole  suggest  is,  that  ^^  the  place  at  which 
"  each  party  to  a  bill  or  note  undertakes  that  he  himself  will  pay 
*^it  \lex  loci  solutionis'\  determines  with  regard  to  him  the  lex 

^  ChcdmerSy  4th  ed.,  pp.  191-195.  See  as  to  how  far  damages  are  recover- 
ahle  on  a  writ  specially  indorsed,  London  Sfc,  Bank  v.  Earl  of  Clancarhf^ 
[1S92]  1  Q.  B.  689 ;  Dando  v.  Boden,  [1893]  1  Q.  B.  318. 

'  For  term  «  British  Islands,"  see  Rule  159,  p.  600,  ante, 

»  Ex  parte  Roharta,  1886, 18  Q.  B.  D.  (C.  A.)  286,  292,  per  Curiam  ;  In  re 
Commercial  Bank  of  South  Australia,  1887,  36  Ch.  D.  522,  527;  and  see  In  re 
English  Bank  of  the  River  Plate,  [1893]  2  Ch.  438. 

*  Chalmers,  4th  ed.,  pp.  193, 194.  See  further,  the  whole  passage  in  Chalmers 
of  which  this  is  a  part^ 
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"  loci  contractus  according  to  which  his  liability  is  governed ;  *'  ^ 
or,  in  other  words,  that  the  damages  due  from  the  party  to  a  bill 
are  determined  by  the  proper  law  of  his  contract.^  This  rule  is  in 
conformity  with  the  general  principles  as  to  the  law  governing 
liability  under  a  contract,^  but  cannot  (it  is  submitted)  be  always 
acted  upon  in  cases  coming  within  s.  57.  Thus,  if  JT  draws  a  bill 
in  France  made  payable  and  accepted  by  X  in  England,  and 
indorses  it  to  jI  in  France,  and  the  bill  is  dishonoured  by  ^  in 
England,  the  damages  recoverable  in  an  action  in  England  by  A 
against  JT  are  to  be  determined  by  sub-s.  1,  without  auy  respect 
to  the  damages  which  may  be  recoverable  against  IT  under  the 
law  of  France. 

Note,  however,  that  the  provisions  of  s.  57  are  not  exhaustive. 
Hence  a  foreign  drawer  of  a  bill  accepted  and  dishonoured  in 
England,  who  has  paid  re-exchange,  may  recover  it  from  the 
English  acceptor,  and  if  he  is  liable  for  the  re-exchange  he  may 
prove  for  it  in  bankruptcy  against  the  acceptor's  estate  before  the 
actual  payment.^ 

ninstration. 

X  draws  in  England  a  bill  on  M  at  Vienna,  payable  there,  for 
£750.  X  indorses  the  bill  in  England  to  A.  Jf  accepts  the  bill, 
but  it  is  dishonoured.  A  is  entitled  to  recover  from  X  the  re- 
exchange,  i.  e.,  the  value  of  the  foreign  coin  expressed  in  English 
money  at  the  rate  of  exchange,  with  interest  and  expenses.^ 

Promissory  Note. 

[Rule  162.— Bills  of  Exchange  Act,  1882,  s.  83  (1).]  A 
promissory  note  is  an  unconditional  promise  in  writing  made 
by  one  person  to  another,  signed  by  the  maker,  engaging  to 
pay,  on  demand  or  at  a  fixed  or  determinable  future  time,  a 

^  Mayne,  Damages^  4tb  ed.,  cited  Chalmers,  4th  ed.»  241. 

'  For  the  meaniDg  of  the  term  *'  proper  law,"  see  Rale  143,  p.  540^  arUt, 

»  Ibid, 

*  Ex  parte  Robarts,  1886, 18  Q.  B.  D.  (C.  A.)  286. 

The  Bills  of  Exchange  Act,  1882,  does  not  deal  with  the  law  determining 
the  validity  and  effect  of  a  discharge  from  liability  under  a  bill  of  exchange. 
This  is  regelated  by  the  law  in  reference  to  discharge  of  contracts  generally. 
See  Rule  150,  p.  575,  anUt  under  which  the  validity  and  effect  of  a  discharge 
depends,  speaking  generally,  on  the  proper  law  of  the  contract.  Comparey 
however,  Chalmers^  p.  242. 

*  Suie  V.  Pompe,  1860,  8  C.  B.  N.  8.  538 ;  30  L.  J.  C.  P.  7& 
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sum  certain  in  money  to^  or  to  the  order  of,  a  specified  per- 
son or  to  bearer.^ 

Dlustratioiis. 

1.  An  I.  O.  U.  containing  a  promise  to  pay  may  constitute  a 
note.^ 

The  following  are  invalid  as  notes :  — 

2.  ^^  Borrowed  of  O  £100  to  account  for  on  behalf  of  the  X 
Club  at months'  notice  if  required."     (Signed)  T.  B? 

8.  "  I.  O.  U.  £20  for  value  received."     (Signed)  W.  B> 

4.  "  Nine  years  after  date  I  promise  to  pay  G  £100,  provided 

X  shall  not  return  to  England,  or  his  death  be  certified  in  the 

mean  time."     (Signed)  W.  -5.® 

[Rule  163.  —  Bills  of  Exchange  Act,  1882,  s.  89.] 

(1)  Subject  to  the  provisions  in  this  part  [i.  6.,  Part 

IV.«  of  the  Bills  of  Exchange  Act,  1882],  and, 
except  as  by  this  section  provided,  the  provisions 
of  this  Act  relating  to  bills  of  exchange  apply, 
with  the  necessary  modifications,  to  promissory 
notes. 

(2)  In  applying  those  provisions,  the  maker  of  a  note 

shall  be  deemed  to  correspond  with  the  acceptor 
of  a  bill,  and  the  first  indorser  of  a  note  shall 
be  deemed  to  correspond  with  the  drawer  of  an 
accepted  bill  payable  to  drawer*s  order. 

(3)  The  foUowing  provisions  as  to  bills  do  not  apply 

to  notes ;  namely,  provisions  relating  to  — 

(a)  Presentment  for  acceptance ; 

(b)  Acceptance; 

(c)  Acceptance  supr4  protest ; 

(d)  Bills  in  a  set. 

*  Chalmers^  4th  ed.,  p.  261. 

This  is  the  definition  of  a  British  note  for  other  than  stamp  purposes,  bnt  it 
is  not  the  definition  of  a  foreign  note.  A  foreign  note  mnst  conform  to  foreign 
law  in  form,  i.  6.,  to  the  law  of  the  country  where  the  note  is  made. 

«  Brooks  ▼.  Elkins,  1836,  2  M.  &  W.  74. 

»  White  ▼.  North,  1849,  3  Ex.  689. 

*  Gould  ▼.  Coombs,  1846, 1  C.  B.  643. 

*  Morgan  v.  Jones,  1830, 1  C.  &  J.  162.     See  Chalmers,  4th  ed.,  p.  261. 

'  Part  IV.  of  the  BiUs  of  Exchange  Act,  1882,  ss.  83-89,  refers  to  promis- 
florj  notes. 


614  CHOICE  OF  LAW. 

(4)  Where  a  foreign   note    is    dishonoured,   protest 
thereof  is  unnecessary. 

Comment 

The  effect  of  this  Rule,  which  reproduces  the  Bills  of  Exchange 
Act,  1882,  s.  89,  is  that  Rules  159  to  161,^  reproducing  parts 
of  the  Bills  of  Exchange  Act,  1882,  are  applicable  to  promissory 
notes  no  less  than  to  bills,  subject  to  the  general  provisions  of  the 
Bills  of  Exchange  Act,  1882,  and  the  particular  provisions  of  this 
Rule. 

(G)  FOREIGN  NEGOTIABLE  INSTRUMENTS. 

Rule  164.*  —  A  foreign  instrument  {e.  g.y  the  bond  of  a 
foreign  government)  which  is  both 

(1)  negotiable  by  the  law  of  the  country  where  it  is 

issued,  and 

(2)  negotiable  by  custom  in  England^ 
is  a  negotiable  instrument  in  England.^ 

Comment 

^'  A  negotiable  instrument  payable  to  bearer  is  one  which,  by 
"th^  custom  of  trade  [or  under  statute],  passes  from  hand  to 
hand  by  delivery,  and  the  holder  of  which  for  the  time  being, 
if  he  is  a  bona  fide  holder  for  value  without  notice,  has  a  good 
'^  title,  notwithstanding  any  defect  of  title  in  the  person  from 
"  whom  he  took  it."  * 

The  test  of  negotiability  has  been  thus  stated  by  Blackburn,  J. : 
"  It  may  therefore  be  laid  down  as  a  safe  rule,  that  where  an  in- 
'^  strument  is  by  the  custom  of  trade  transferable,  like  cash,  by 
delivery,  and  is  also  capable  of  being  sued  upon  by  the  person 
holding  it  pro  tempore^  then  it  is  entitled  to  the  name  of  a  nego- 
tiable imtrument,  and  the  property  in  it  passes  to  a  bona  fide 

^  See  pp.  599-^10,  ante. 

>  Gorgier  y.  MievUle,  1824,  3  B.  &  C.  45 ;  Simmons  y.  London  Joint  Stock 
Bank,  [1891]  1  Ch.  (C.  A.)  270  ;  Picker  y.  London  J-  County  Banking  Co,  188T, 
18  Q.  B.  D.  (C.  A.)  515  ;  Goodwin  y.  Robartn,  1876, 1  App.  Cas.  476.  See  as  to 
Degotiable  securities  for  money,  Chalmers,  4th  ed.,  pp.  312-^7. 

»  lUd, 

*  Simmons  y.  London  Joint  Stock  Bank,  [1891]  1  Ch.  (C.  A.)  270,  29i,per 
Curiam.  The  decision  in  this  case  is  reversed,  London  Joint  Stock  Bank  y. 
Simmons,  [1892]  A.  C.  201,  bat  the  reyersal  does  not  affect  the  passage  cited. 
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^^  transferee  for  value,  though  the  transfer  may  not  have  taken  place 
*^  in  market  overt.  But  if  either  of  the  above  requisites  be  wanting, 
^^  i.  6.,  if  it  be  either  not  aceustomably  transferable,  or  though  it 
*^be  aceustomably  transferable,  yet  if  its  nature  be  such  as  to 
render  it  incapable  of  being  put  in  suit  by  the  party  holding  it 
pro  tempore^  it  is  not  a  negotiable  instrument ;  nor  will  delivery 
of  it  pass  the  property  of  it  to  a  vendee,  however  bona  Jide^  if 
^  the  transferor  himself  have  not  a  good  title  to  it  and  the  trans- 
**  f er  be  made  out  of  market  overt."  ^ 

Illustration. 

The  government  of  Prussia  issues  bonds  whereby  the  King  of 
Prussia  declares  himself  and  his  successors  bound  for  the  amount 
of  the  bonds  to  every  person  who  should  for  the  time  being  be  the 
holder  of  the  bonds.  Bonds  of  this  description  are,  as  a  matter 
of  custom,  sold  in  the  English  market  and  passed  from  hand  to 
hand  like  exchequer  bills.  Such  bonds  are  negotiable  instru- 
ments, and  A^  who  bond  fide  without  notice  purchases  in  England 
such  a  bond  from  iV,  who  has  no  title  to  it,  has  a  good  title  to  the 
bond.^ 

RuiiE  165.'  —  A  foreign  instrument  (e.  g.y  a  bond  of 
a  foreign  government)  is  not  a  negotiable  instrument  in 
England  unless  it  fulfils  the  requirements  of  Kule  164. 

Comment 

In  order  that  a  foreign  instrument  may  be  negotiable  in  Eng- 
land, it  must  fulfil  two  requirements. 

In  the  first  place,  it  must  be  strictly  negotiable  by  the  law  of 
the  country  where  it  is  issued;  if  not,  there  is  no  basis  for 
maintaiBing  that  it  is  legaUy  negotiable  in  England.* 

1  CroiAck  V.  Credit  Fancier,  1873,  L.  B.  8  Q.  B.  374,  381,  382,  per  EUxck- 
fttim,  J.,  citing  notes  to  Miller  v.  i?ace,  1758, 1  Sm.  L.  Cas.,  9th  ed.,  p.  491.  It 
is  well  pointed  out  {ChalmerSf  p.  313)  that  this  statement  requires  two  qualifi- 
cations ;  for,  first,  an  instrument  may  be  made  negotiable  by  statute,  and, 
secondly,  foreign  government  bonds  may  undoubtedly  be  negotiable,  yet  do 
not  give  the  holder  a  right  to  sue  the  foreign  govemment  upon  them  in  an 
English  Court    See  Bule  38,  p.  209,  ante, 

'  Gorgier  t.  MievilU,  1824^  3  B.  &  C.  45.    See  Chalmers,  4th  ed.,  p.  314. 

»  Simmons  v.  London  Joint  Stock  Bank,  [1891]  1  Ch.  (C.  A.)  270 ;  Picker  ▼. 
London  ff  County  Banking  Co.  1887, 18  Q.  B.  D.  (C.  A.)  515. 

*  See  Picker  v.  London  J-  County  Banking  Co.  1887,  18  Q.  B.  D.  (C.  A.) 
615,  517,  judgment  of  Esher,  M»  B» 
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In  the  second  place,  it  must  be  by  the  custom  of  merchants 
^^  negotiable  '*  in  the  strictest  sense  in  England.  If  a  custom  be 
not  established,^  or  if  all  that  be  shown  is  that  the  right  to  sue  on 
the  instrument  is  transferred  by  delivery  (assignability),  then  the 
instrument  is  not  negotiable. 

^^  A  contractual  document  .  .  .  may  be  such  that,  by  virtue  of  its 
delivery,  all  the  rights  of  the  transferor  are  transferred  to,  and 
can  be  enforced  by,  the  transferee  against  the  original  contract- 
ing party ;  but  it  may  yet  fall  short  of  being  a  completely  nego- 
'^  tiable  instrument,  because  the  transferee  acquires  by  mere  deliv- 
^'  ery  no  better  title  than  his  transferor ; "  ^  in  this  case  the  instru- 
ment, whatever  its  character  abroad,  is  not  negotiable  in  England. 

(E)   INTEREST. 

Rule  166.'  —  The  liability  to  pay  interest,  and  the  rate 
of  interest  payable  in  respect  of  a  debt  or  loan,  is  deter- 
mined by  the  proper  law  of  the  contract  under  which  the 
debt  is  incurred  or  the  loan  is  made. 

Comment 

If  interest  is  payable  on  a  debt  or  loan,  it  must  be  so  under  the 
contract  between  the  parties.  Whatever  law,  therefore,  governs 
the  contract  must  determine  all  questions  relating  to  interest. 
The  law  of  the  contract  will  indeed  in  general  be  the  law  of  the 
country  where  the  debt  is  to  be  paid  or  loan  repaid.  ^^  The  gen- 
*'*'  eral  rule  is,  that  interest  is  to  be  paid  on  contracts  according  to 
^^  the  law  of  the  place  where  they  are  to  be  performed ;  in  all  cases 
^^  where  interest  is  expressly  or  impliedly  to  be  paid.  .  .  .  Thus  a 
^*  note  made  in  Canada,  where  interest  is  six  per  cent.,  payable 
^^  with  interest  in  England,  where  it  is  five  per  cent.,  bears  English 
interest  only.  Loans  made  in  a  place  bear  the  interest  of  that 
place,  unless  they  are  payable  elsewhere.     And,  if  payable  in  a 
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»  Picker  ▼.  Lmdan  J*  Cowity  Banking  Co,  1887, 18  Q.  B.  D.  (C.  A.)  615, 617, 
judgment  of  Esker,  M.  R.;  and  see  note  1,  p.  615,  ante, 

«  Simmms  ▼.  London  Joint  Stock  Bank,  [1891]  1  Ch.  (C.  A.)  270,  294,  /wr 
Curiam. 

«  See  Nelson,  p.  279  ;  Story,  b.  291.  Compare  Wesilake,  p.  264  ;  Fergu$9on 
T.  Fyiffe,  1841,  8  CI.  &  F.  121, 140;  AmoU  ▼.  Red/em,  1826,  2  C.  &  P.  88.  See 
Bar  (GiUespie's  transL,  2nd  ed.),  ss.  264-266,  pp.  578-687,  for  sUtement  of  the 
different  views  maintained  with  reference  to  the  laws  governing  the  payment 
of  interest,  and  note  that  the  Scotch  cases  cited  by  Gillespie,  pp.  586-587,  sup- 
port Rule  166.  For  the  meaning  of  the  term  **  proper  law  of  the  ooutrao^** 
aee  Rule  143,  p.  540,  ante. 
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'^  foreign  country,  they  may  bear  any  rate  of  interest  not  exceeding 
**  that  which  is  lawful  by  the  laws  of  that  country.'*  ^  But  the  rea- 
son why  questions  relating  to  interest  are  determined  in  general  by 
the  law  of  the  place  where  the  money  owing  or  lent  must  be  paid 
or  repaid  is  that  such  law  is  in  general  the  proper  law  of  the  con- 
tract. The  principle  to  be  kept  in  mind  is,  therefore,  that  inter- 
est is  determined  by  the  law  governing  the  contract.^ 

Illustrations. 

1.  ^borrows  money  from  A  in  India.  The  loan  is  repayable 
in  India.  The  loan  bears  Indian  interest,^  i.  e.,  whether  and 
what  interest  is  payable  is  determined,  as  far  as  it  depends  upon 
law,  by  the  law  of  India. 

2.  In  1829  a  bill  of  exchange  is  drawn  and  accepted  in  Paris, 
but  made  payable  in  England.  No  rate  of  interest  is  expressed 
to  be  payable  on  the  bill.  Default  having  been  made  in  payment 
of  the  bill,  the  rate  of  interest  payable  is  to  be  determined  by 
English  law.^ 

8.  ^  agrees  with  A  in  London  to  pay  A  commission  for  ser- 
vices to  be  rendered  by  A  in  Scotland.  A  debt  of  £200  is  due 
under  the  contract  from  Xto  A.  Whether  the  debt  carries  inter- 
est is  to  be  determined  by  the  law  of  England  (?).^ 

(7)  CONTRACTS  THROUGH  AGENTS. 

Contract  of  Agency. 
Rule  167.^  —  An  agent's  authority^  as  between  himself 

>  Story,  8.  291. 

'  This  is  very  well  put  by  NeUon,  p.  279.  As  to  interest,  see  Connor  ▼.  BeH- 
amont,  1742,  2  Atk.  382  ;  Stapleton  y.  Contoay,  1750,  3  Atk.  727  ;  Bodily  v. 
Bellamy,  1760,  2  Burr.  1094  ;  Detoar  v.  Span,  1789,  3  T.  R.  425 ;  Amolt  ▼. 
Redfem,  1825,  2  C.  &  P.  88  ;  Anon,  1825,  3  Bing.  193 ;  Thompson  ▼.  PowUs, 
1828,  2  Sim.  194. 

'  Compare  Thompson  v.  Powles,  1828,  2  Sim.  194»  with  Fergusson  y.  Fyffe, 
1841,  8  CI.  &  F.  121. 

*  Cooper  y.  Earl  Waldegrave,  1840,  2  Beay.  282.  See  Chalmers,  4th  ed.,  p. 
242,  but  compare  Rule  160  (2),  p.  605,  ante  (Bills  of  Exchange  Act,  1882,  s.  72)* 
and  Rule  161,  p.  610,  ante  (Bills  of  Exchange  Act,  1882,  s.  57). 

^  See  AmoU  y.  Redfem,  1825,  2  C.  &  P.  88.  Compare  Connor  y.  BeUamont, 
1742,  2  Atk.  382. 

•  Maspons  y.  Mildred,  1882,  9  Q.  B.  D.  (C.  A.)  530,  539,  judgment  of  Lind- 
ley,  L.  J.  Compare  Chatenay  y.  Brazilian  Submarine  Telegraph  Co.  [1891]  1  Q. 
B.  (C.  A.)  79,  83,  judgment  of  Esher,  M.  R. 
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and  his  principal,  is  governed  by  the  law  with  reference  to 

which  the  agency  ia  constituted,  which  is  in  general  the  law 

of  the  country  where  the  relation  of  principal  and  agent 

is  created. 

Comment 

If  P,  a  principal,  in  Spain,  constitutes  A  his  agent,  Spanish 
law  is  ^^  a  circumstance  to  be  taken  into  account  in  considering 
^^  the  nature  and  extent  of  the  authority  given  by  [P  to  A']^  but 
^^  the  Spanish  law  is  not  .  .  .  material  for  any  other  purpose."  ^ 
If  a  principal,  that  is  to  say,  in  a  particular  country,  there  appoints 
an  agent,  it  is  to  be  presumed  that  the  authority  of  the  agent,  as 
between  him  and  the  principal,  is  governed  by  the  law  of  such 
country,  e.  ^.,  Spain.  The  contract  of  agency  in  short  is  like  other 
contracts,  governed  by  its  proper  law,  which  is  in  general  the  law 
of  the  place  where  the  contract  is  made  (lex  loci  corUractua)? 

Dlnstratlon. 

P,  a  Spaniard,  living  in  Spain,  there  constitutes  A  his  agent  for 
the  sale  of  goods,  under  a  document  written  in  Spanish.  The 
authority  of  A^  as  between  P  and  A^  must  be  determined  in  ac- 
cordance with  Spanish  law. 

Relation  of  Principal  and  Third  Party. 

Rule  168.^  —  When  a  principal  in  one  country  contracts 
in  another  country  through  an  agent,  the  rights  and  liabil- 
ities of  the  principal  as  regards  third  parties  are,  in  general, 
governed  by  the  law  of  such  other  country,  i.  6.,  the  coun- 
try where  the  contract  is  made  {lex  loci  contractus). 

Comment 

**  If  I,  residing  in  England,  send  down  my  agent  to  Scotland, 
^^  and  he  makes  contracts  for  me  there,  it  is  the  same  as  if  I  my- 
^^  self  went  there  and  made  them."  ^ 

1  MaspoM  y.  MUdred,  1882,  9  Q.  B.  D.  (C.  A.)  530,  539,  per  Curiam. 

*  See  pp.  569-571,  ante, 

>  See  PaUUon  y.  MUU,  1828,  1  Dow.  &  CI.  342,  363.  Compare  Sootch 
case,  Delaurier  y.  WyUie^  1889,  Ct.  Sess.  Rep.,  4th  ser.,  xyii.,  p.  191,  for  language 
of  Lord  Kyllachy. 

«  PattUon  y.  MUk,  1828, 1  Dow.  &  CI.  342,  363»  per  Lyndhunt,  Ch. 
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These  words  contain  a  rough  statement  of  the  principle  which 
determines  the  position  of  a  principal  in  one  coimtry  who,  through 
an  agent,  makes  contracts  in  another. 

Hence  ensues  the  consequence  that  if  P  in  one  country  gives 
A  a  written  authority  in  general  terms  to  act  for  him  as  regards 
certain  matters,  e.  g.^  the  sale  and  purchase  of  goods  in  different 
countries,  A  may  be  presumed  to  have  in  each  country  authority 
to  act  in  accordance  with  the  laws  thereof,  and  in  short  to  do  any 
of  the  acts  which  an  agent  of  his  class  may  do  under  the  law  of 
such  country. 

If,  for  example,  P  in  Brazil  gives  authority  in  general  terms 
to  A^  under  an  instrument  written  in  Portuguese,  to  act  for  him  in 
different  countries,  then  ^^  if  we  find  that  the  authority  might  be 
^^  carried  out  in  England,  or  in  France,  or  in  any  other  country, 
^*  we  come  to  the  conclusion  that  it  must  have  been  intended  that, 
^^  in  any  country  where  in  fact  it  was  to  be  carried  out,  that  part 
*^  of  it  which  was  to  be  carried  out  in  that  country  was  to  be  car- 
ried out  according  to  the  law  of  that  country.  That  would  be 
putting  one  construction  only  on  the  document  [appointing  the 
agent],  and  not  putting  a  different  construction  on  it  in  differ- 
'^  ent  countries.  The  one  meanine  that  [the  principal!  had  was : 
»  'I  give  an  authority  which,  if  Lrried  out  L  Enghuid,  is  to  be 
^^  carried  out  according  to  the  law  of  England  ;  if  in  France,  ac- 
^^  cording  to  the  law  of  France.'  That  is  one  meaning,  though  this 
^^  authority  is  to  be  applied  in  a  different  way  in  different  places. 
^^  If  that  is  so,  then  the  way  to  express  that  in  the  present  case 
^^  is  this.  This  authority  was  given  in  Brazil,  and  the  meaning 
^^  is  to  be  established  by  ascertaining  what  [P]  meant  when  he 
*^  wrote  it  in  Brazil.  The  authority  being  given  in  Brazil,  and 
being  written  in  the  Portuguese  language,  the  intention  of  the 
writer  is  to  be  ascertained  by  evidence  of  competent  translators 
^^  and  experts,  including,  if  necessary,  Brazilian  lawyers,  as  to  the 
^^  meaning  of  the  language  used ;  and  if,  according  to  such  evi- 
^*  dence,  the  intention  appears  to  be  that  the  authority  shall  be 
acted  upon  in  foreign  countries,  it  follows  that  the  extent  of  the 
authority,  in  any  country  in  which  the  authority  is  to  be  acted 
upon,  is  to  be  taken  to  be  according  to  the  law  of  the  particular 
"  country  where  it  is  acted  upon."  ^ 

1  Chatenay  ▼.  BrazUian  Submarine  Telegraph  Co.  [1891]  1  Q.  B.  (C.  A.)  79, 
83, 84,  jadgmeot  of  Esher,  M.  R.  Conf .  jadgment  of  Lindley,  L.  J.,  p.  85.  The 
reasoning  of  Lord  Enher  is  (it  is  sabmitted)  not  qnite  satisfactory.  If  P,  a 
Brazilian,  appoints  A  to  sell  goods  for  P  in  England,  and  appoints  him  nnder 
a  Brazilian  docnment,  it  is  no  doubt  reasonable  to  suppose  that  P  employs  A 
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In  other  words,  A  may  be  taken  by  third  parties  to  have  in 
England  the  authority  which,  under  English  law,  belongs  to 
agents  of  the  same  class  as  A,^ 

Under  our  Rule,  the  rights  and  liabilities  of  a  principal  in  a 
foreign  country  who  contracts  through  an  agent  in  England  are 
governed  by  the  law  of  England,  and  not  by  the  law  of  the 
country,  e.  ^.,  France,  where  the  principal  resides.  But  our  Rule 
does  not  in  any  way  preclude  the  possibility  that  English  law  may 
contain  special  rules  as  to  the  legal  position  of  a  foreign  princi- 
pal.^ So,  again,  if  an  English  principal  enters  into  a  contract  in 
a  foreign  country  through  an  agent,  his  rights  and  liabilities  under 
the  contract  are  governed  by  the  law  of  the  foreign  country,  not 
of  England ;  but  it  does  not  follow  from  this  that,  under  the  law 
of  the  foreign  country,  e,  g.^  France,  the  rights  and  liabilities  of 
an  English  principal  are  the  same  as  those  of  a  French  principal 

DliLstratioiis. 

1.  P  (principal),  a  merchant  living  in  England,  makes  through 
A  (agent)  in  Scotland  a  contract  with  T  (third  party)  which  is 
valid  according  to  Scotch,  but  not  according  to  English,  law.  The 
contract  is  governed  by  Scotch  law.^ 

2.  P  in  France,  through  A  in  England,  engages  T  to  serve  P 
in  London  as  a  domestic  servant.  P*s  rights  and  liabilities  are 
governed  by  English  law. 

3.  P,  a  Spaniard  in  Spain,  through  A^  a  Spaniard  in  England, 
effects  an  insurance  with  T,  a  London  underwriter,  on  P's  ship. 
P's  name  is  not  disclosed  to  T,  P's  rights  and  liabilities  are 
governed  by  English  law.^ 

to  act  according  to  the  law  of  England,  t.  e.,  not  to  do  anything  forbidden  by 
the  law  of  England,  and  not  to  make  arrangements  which  are  invalid  by  the 
law  of  England  ;  bat  can  it  necessarily  be  inferred  that  the  extent  of  A\  au- 
thority as  regards,  at  any  rate,  a  third  person  who  knows  of  the  existence  of 
the  document  appointing  il,  is  to  be  measured  by  the  law  of  England  ?  The 
assumption  is  (it  is  submitted)  equally  reasonable  that  il*s  authority  is  gov- 
erned by  Brazilian  law,  under  which  the  appointment  was  made.  Probably  all 
that  Lord  Esher's  language  means  is  that,  where  the  terms  of  the  instrument 
appointing  A  are  general,  he  must  be  presumed  to  have  the  authority  pos- 
sessed by  an  agent  of  A^s  class  under  English  law. 

»  Chatenay  v.  BrazUian  Submarine  Telegraph  Co.  [1891]  1  Q.  B.  (C.  A.)  79. 

^  See  Leake,  Contracts,  3rd  ed.,  p.  420.  See  Armstrong  v.  Stokes,  1872,  L.  R. 
7  Q.  B.  598,  605. 

«  Pattison  v.  MiUs,  1828, 1  Dow.  &  CI.  342. 

«  See  Maspons  v.  Mildred,  1882,  9  Q.  B.  D.  (C.  A.)  530,  541 ;  Maan$$  t. 

Henderson,  1801, 1  East,  335. 
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4.  P,  a  merchant  of  New  Orleans,  orders  goods  from  A^  a  com- 
mission agent  in  England,  who  procures  them  from  T^  an  English 
manufacturer.  P's  rights  and  liabilities  are  governed  by  English 
law,  and  not  by  the  law  of  Louisiana.^ 

1  Armstrong  t.  Stokes,  1872,  L.  R.  7  Q.  B.  598,  605. 


AMERICAN  NOTES. 

CHAPTER  XXV. 
PARTICULAR  CONTRACTS. 

1.  (Rule  151.)  Contracts  as  to  Immovables. — The  question  whether 
a  covenant  in  a  conveyance  runs  with  the  land  is  governed  by  the  lex  situs. 
Fisher  v.  Parry,  68  Ind.  466  ;  RUey  v.  Burroughs  (Neb.),  59  N.  W.  929. 
Mortgages  of  land  are  governed  by  the  lex  situs.  Trust  Co,  v.  Rathbun^ 
6  Sawyer  C.  C.  32 ;  Dow  v.  R.  R.  Co,  20  Fed.  Rep.  260 ;  Fessenden  v.  Taft, 
65  N.  H.  39  ;  17  AU.  713 ;  Miller  v.  Shotwell,  38  La.  An.  890.  See,  however, 
Gates  V.  Craither,  46  La.  An.  286  ;  15  So.  50.  Personal  covenants  that  do  not 
attach  to  the  soil  are  governed  by  the  law  of  the  place  of  contract.  Cochran 
V.  Ward,  5  Ind.  App.  89  ;  29  N.  E.  795,  citing  Jackson  v.  Green,  112  Ind.  341 ; 
Worley  v.  Hineman,  6  Ind.  App.  240 ;  33  N.  £.  260.  Questions  as  to  the 
recovery  of  rent  under  a  lease  are  governed  by  the  lex  situs.  Stanton  v.  H€u^ 
vey,  44  La.  An.  511 ;  10  So.  778.  A  contract  relating  to  land  may  be  con- 
strued and  enforced  according  to  another  law  than  that  of  the  situs,  where  it  is 
made  by  persons  domiciled  elsewhere,  and  does  not  contravene  the  lex  situs. 
Bethel  v.  Bethel,  54  Ind.  428  ;  Thurston  v.  Rosenfield,  42  Mo.  474. 

2.  (Rule  152.)  Contracts  as  to  Movables.  —  Contracts  relating  to  mov- 
ables are  generally  governed  by  the  lex  situs,  Marvin  Safe  Co.  v.  Norton,  48 
N.  J.  L.  410 ;  57  Am.  Rep.  566 ;  In  re  Kahn,  55  Minn.  509  ;  57  N.  W.  154  ; 
Gross  V.  Jordan,  83  Me.  380  ;  22  Atl.  250 ;  The  Marina,  19  Fed.  Rep.  760. 
The  effect  of  the  indorsement  and  delivery  in  one  State  of  a  warehouse  receipt 
for  goods  in  another  State  is  governed  by  the  laws  of  the  latter  State.  H<dl- 
garten  v.  Oldham,  135  Mass.  1 ;  46  Am.  Rep.  433.  See  also,  Sherley  v. 
McCormick,  135  Mass.  126.  See,  generally,  as  to  movables,  American  Notes 
under  chap,  xxiii. 

Chattel  mortgages  are  governed  by  the  lex  situs.  Ames  Iron  Works  v.  TVar- 
ren,  76  Ind.  512  ;  40  Am.  Rep.  258  ;  Clark  v.  Tarbell,  58  N.  H.  88  ;  Craig  v. 
WiUiams  (Va.),  18  S.  E.  899 ;  PyeaU  v.  PoweU,  51  Fed.  Rep.  551 ;  2  C.  C.  A. 
367  ;  10  U.  S.  App.  200.  A  chattel  mortgage  valid  by  the  law  of  the  place 
where  it  was  made,  or  by  the  law  to  which  it  is  subject,  will  be  enforced  else- 
where. Ramsey  v.  Glenn,  33  Kan.  271 ;  Handley  v.  Harris  (Kan.),  29  Pac 
1145  ;  Stirk  v.  Hamilton,  83  Me.  524  ;  Keenan  v.  Stimson,  32  Minn.  377  ; 
Clough  V.  Kyne,  40  111.  App.  234.  An  equitable  lien  on  movables  created  by 
contract  is  enforceable  wherever  the  equity  jurisprudence  of  the  United  States 
prevails.  Riddle  v.  Hudgins,  58  Fed.  Rep.  490  ;  7  C.  C.  A.  335.  A  lien  cre- 
ated by  law  for  advances  to  a  ship  in  a  foreign  port  will  be  enforced.  The 
Maud  Carter,  29  Fed.  Rep.  156.  See  also.  The  Angela  Maria,  35  Fed.  Rep. 
430  ;  Baeder  v.  Camie,  44  N.  J.  L.  208.  A  lien  on  shares  of  stock,  given  to  a 
corporation  by  the  laws  of  the  State  of  its  creation,  for  a  debt  due  from  the 
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« 
holder  to  the  corporation,  is  a  good  defence  to  an  action  brought  in  another 

State  by  a  person  to  whom  the  stock  has  been  transferred.  Bishop  v.  Globe  Co, 
135  Mass.  132.  The  question  of  a  mechanics'  lien  is  governed  by  the  law 
of  the  place  of  the  performance  of  the  contract.  Thurman  v.  Kyle^  71  Gra. 
628  ;  Investmmt  Co.  y.  WindnuU  Co,  54  Kan.  144 ;  37  Pac.  982.  See,  how- 
ever, Campbell  v.  Coon,  8  Misc.  Rep.  234  ;  28  N.  Y.  Supp.  561. 

3.  (Rales  153-156.)  Contract  of  Affreightment.  —  A  bill  of  lading 
was  issued  by  a  steamship  company  at  New  York  to  an  American  shipper  for 
the  transportation  of  certain  merchandise  to  England.  The  bill  was  signed  by 
the  ship's  agent  at  New  York ;  but  though  the  line  was  English,  there  was  no 
indication  of  the  fact  on  the  bill.  The  Court  said  that  the  general  rule,  *'  that 
**  the  nature,  the  obligation,  and  the  interpretation  of  a  contract  are  to  be  gov- 
'*  emed  by  the  law  of  the  place  where  it  is  made,  unless  the  parties  at  the  time 
^  of  making  it  have  some  other  law  in  view,  requires  a  contract  of  affreightment, 
"  made  in  one  country  between  citizens  or  residents  thereof,  and  the  perform- 
"  ance  of  which  begins  there,  to  be  governed  by  the  law  of  that  country.  .  .  . 
<'  The  contract  being  made  at  New  York,  the  shipowner  having  a  place  of  busi- 
«  ness  there,  and  the  shipper  being  an  American,  both  parties  must  be  presumed 
"  to  have  submitted  themselves  to  the  law  there  prevailing,  and  to  have  agreed 
"  to  its  action  upon  their  contract.  .  .  .  The  fact  that  the  goods  are  to  be 
**  delivered  at  Liverpool,  and  the  freight  and  primage,  therefore,  payable 
"  there  in  sterling  currency,  do  not  make  the  contract  an  English  contract,  or 
**  refer  to  the  English  law  the  question  of  the  liability  of  the  carrier  for  the 
**  negligence  of  the  master  and  crew  in  the  course  of  the  voyage."  Liverpool 
Steam  Co,  v.  Phenix  Ins,  Co.  129  U.  S.  397,  458,  469 ;  China  Mut,  Ins,  Co,  v. 
Force,  142  N.  Y.  90  ;  36  N.  E.  874  ;  Brauer  v.  Compania  Navigacion  La  Flecha^ 
57  Fed.  Rep.  403 ;  66  Fed.  Rep.  776  ;  The  Brantford  City,  29  Fed.  Rep.  373  ; 
Lazard  v.  Merchants*  Sfc,  Co,  78  Md.  1 ;  26  Atl.  897.  This  rule  applies,  con- 
versely, to  contracts  made  in  foreign  ports,  and  containing  stipulations  limiting 
liability,  which  would  be  void  on  grounds  of  policy  if  the  lex  fori  governed. 
C Reagan  v.  Cunard  Steamship  Co.  160  Mass.  356  ;  35  N.  E.  1070  ;  Fonseca  v. 
Cunard  Steamship  Co,  153  Mass.  553 ;  27  N.  E.  665  ;  The  Carib  Prince,  63 
Fed.  Rep.  266  ;  Potter  v.  The  Majestic,  60  Fed.  Rep.  624  ;  9  C.  C.  A.  161 ;  The 
Titania,  19  Fed.  Rep.  101.  It  has  been  held  that  a  clause  providing  for  exemp- 
tion from  the  consequences  of  negligence  would  not  be  enforced  though  the 
bill  of  lading  contained  the  '<  flag  clanse,"  and,  according  to  the  law  of  the 
flag,  the  exemption  was  valid.  The  QmldhaU,  58  Fed.  Rep.  796  ;  Lewisohn  v. 
National  Steamship  Co.  56  Fed.  Rep.  602.  Contra,  The  Oranmore,  24  Fed. 
Rep.  922.  This  point  has  been  reserved  by  higher  conrts  in  Liverpool  Steam 
Co,  V.  Phenix  Ins,  Co.  129  U.  S.  397  ;  The  GuildhaU,  64  Fed.  Rep.  867  ;  The 
Energia,  66  Fed.  Rep.  604.  A  stipulation  in  a  bill  of  lading,  for  the  shipment 
of  merchandise  on  an  English  vessel  from  Brazil  to  New  York,  that  all  dam- 
age claims  should  be  <'  settled  direct  with  the  owners  according  to  English 
<<law,  to  the  exclusion  of  proceedings  in  the  courts  of  any  other  country,"  was 
held  invalid  as  against  the  consignees.     The  Etona,  64  Fed.  Rep.  880. 

As  to  contracts  with  common  carriers  for  the  transportation  of  persons  or 
goods  from  a  place  in  one  country  or  State  to  a  place  in  another  country  or 
State,  see  American  Notes,  7,  nnder  chap.  xxiv. 

An  average  adjustment,  if  the  voyage  is  completed,  is  governed  by  the  law 
of  the  port  of  destination ;  or,  if  the  voyage  is  not  completed,  by  the  law  of 
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the  place  where  the  Tojage  was  •broken  up  and  a  seyerance  of  interests  oe- 
carrecL  National  Board  of  Marine  Undenoriters  v.  Mdchers^  45  Fed.  Rep.  643 ; 
Wharton,  Conf,  ofL,  ss.  443-446. 

4.  (Rules  160, 161.)  Bills  or  Exchange.  —  (1)  Requisites  in  Form,  "  As 
**  to  the  verbal  form  of  bills,  the  rule  locus  regit  actum  prevails."  Wharton^ 
Conf.  of  L,  s.  448.  In  Scudder  y.  Union  Nat.  Banky  91  U.  S.  106,  referred  to 
in  the  text,  it  was  held  that  the  form  of  the  acceptance  of  a  bill  was  governed 
hj  the  law  of  the  place  where  the  contract  of  acceptance  was  made.  In  a  re- 
cent case,  a  pei*8on  who  vras  engaged  in  business  in  Illinois  made  an  oral 
agreement  in  Missouri  to  accept  and  pay  at  his  place  of  business  in  Illinois  all 
drafts  drawn  on  him  for  live-stock  to  be  shipped  to  him  bj  the  drawer  from 
Missouri.  By  the  laws  of  Missouri,  such  an  agreement  was  required  to  be  in 
writing  ;  by  the  laws  of  Illinois,  it  was  not.  The  Court  held  that  the  statute 
of  Missouri  could  have  "  no  application  to  an  action  brought  to  charge  a  per- 
«  son  in  Illinois  upon  a  parol  promise  to  accept  and  pay  a  bUl  of  exchange  pay- 
'<  able  in  Illinois.  The  agreement  to  accept  and  pay,  or  to  pay  upon  presen- 
**  tation,  was  to  be  entirely  performed  in  Illinois,  which  was  the  State  of  the 
**  residence  and  place  of  business  of  the  defendants.  .  .  .  Nothing  in  the  case 
**  shows  that  the  parties  had  in  view,  in  respect  to  the  execution  of  the  contract, 
*'  any  other  law  than  the  law  of  the  place  of  performance.  That  law,  oonse- 
"  quently,  must  determine  the  rights  of  the  parties."  HaU  v.  Cordelia  142  U.  S. 
116  ;  12  Sup.  Ct.  154. 

(2)  Interpretation,  The  engagement  of  each  party  who  puts  his  name  to 
negotiable  paper,  whether  as  principal  or  surety,  "  is  governed  by  the  law  to 
"  which  this  particular  engagement  is  subject."  Wharton,  Conf.  of  Z.  s.  449, 
and  cases  cited.  The  obligations  of  the  acceptor  of  a  bill  of  exchange  are  gov- 
erned by  the  law  of  the  place  of  payment.  Wharton,  Conf  of  L.  s.  450  ;  Syl-- 
vester  v.  Crohan,  138  N.  Y.  494.  A  draft  drawn  in  Dlinois,  accepted  wholly 
for  accommodation  in  New  York,  and  payable  in  New  York,  was  returned  to 
IllinoiB  to  be  discounted.  It  was  held  that  the  liability  of  the  acceptor  to  a 
bond  fide  holder  for  valae,  before  maturity,  was  governed  by  the  laws  of  Illi- 
nois. TMen  v.  Blair,  21  Wall.  241,  followed  in  Farmen'  Nat.  Bank  v.  Sutton 
Mfg.  Co.  3  C.  C.  A.  1 ;  6  U.  S.  App.  312. 

As  to  questions  of  demand,  protest,  dishonour,  cumulation  of  expenses  of 
exchange,  etc.,  see  Wharton,  Conf.  of  L.  ss.  454,  455,  460  ;  also,  infra,  Ameri- 
can Notes  under  Rule  162.  See  also,  as  to  the  interpretation  and  obligation 
of  contracts,  American  notes,  7,  under  chap.  xxiv.  The  statutes  of  a  State 
regulating  the  damages  upon  protested  paper  have  no  extra-territorial  opera- 
tion.   Re  Pulsifer,  14  Fed.  Rep.  247. 

5.  (Rules  162,  163.)  Promibsort  Notes.  —  As  to  matters  of  form,  see 
supra,  4.  The  liability  of  the  maker  of  a  promissory  note  is  governed  by  the 
law  of  the  place  of  payment.  Wharton,  Conf  of  L.  s.  541 ;  Stevens  v.  Oregg^ 
89  Ky.  461 ;  12  S.  W.  775 ;  Hefflehou>er  v.  Deride,  27  W.  Va.  16  ;  Long  v. 
Andreas,  20  HI.  App.  521 ;  Woodsen  v.  Owens  (Miss.),  12  So.  207 ;  Fessenden 
V.  Taft,  65  N.  H.  39.  See  Joslin  v.  Miller,  14  Neb.  91 ;  New  England  Mort- 
gage Security  Co.  v.  Vader,  28  Fed.  Rep.  265 ;  Bank  of  Edgefield  v.  Farmers'  jre. 
Co.  52  Fed.  Rep.  98.  A  note  is  governed  by  the  law  of  the  place  where  it  is 
made  and  is  payable,  Sondheim  v.  Gilbert,  117  Md.  71 ;  Stix  v.  MatthewSf  75 
Mo.  96 ;  Oilman  v.  Stevens,  63  N.  H.  342  ;  Howard  v.  Fletdur,  59  N.  H.  151 ; 
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or  wbere  it  is  delivered  and  becomes  effectiye.  Commercial  Bank  y.  Simpson, 
90  N.  C.  467  ;  WaUan  ▼.  Lane,  52  N.  J.  L.  550 ;  20  Ail.  894  ;  BarreU  y.  Dodge, 
16  R.  I.  740 ;  19  Atl.  530  ;  Johnson  v.  Gawtry,  83  Mo.  339.  Wbere  a  Dote, 
in  wbich  no  place  of  payment  is  specified,  is  dated  and  signed  by  one  of  its 
makers  in  one  State,  and  is  signed  by  the  other  maker  and  delivered  in  another 
State,  it  is  governed  by  the  laws  of  the  latter  State.  Hart  v.  WiUis,  52 
Iowa,  56. 

A  note  indorsed  for  accommodation  is  governed  by  the  laws  of  the  place 
where  it  is  negotiated.  Briggs  v.  Latham,  36  Kan.  255 ;  Stubbs  v.  C<dt,  30 
Fed.  Rep.  417 ;  Gay  v.  Rainey,  89  HI.  221 ;  Voigt  v.  Broum,  42  Hun,  394. 
But  where  an  acoonmiodation  note  was  made  and  was  payable  in  New  York, 
in  which  State  the  maker  resided,  and  was,  without  his  knowledge  or  consent, 
taken  to  Massachusetts  and  discounted  at  a  rate  of  interest  lawful  there,  but 
unlawful  in  New  York,  it  was  held  that  the  note  was  governed  by  the  laws  of 
New  York,  the  place  of  performance,  Dickinson  v.  Edwards,  77  N.  Y.  573, 
explained  in  Wayne  County  Savings  Bank  v.  Loto,  81  N.  Y.  567. 

The  question  whether,  as  between  the  indorser  and  his  indorsee,  an  indorse- 
ment can  be  qualified  by  an  oral  agreement,  is  not  a  question  of  evidence  to  be 
determined  by  the  lex  fori,  but  a  question  of  contract  to  be  governed  by  the 
lex  loci  contractus.     Baxter  Nat,  Bank  v.  Talbot,  154  Mass.  213  ;  28  N.  E.  163. 

Matters  relating  to  protest,  days  of  grace,  notice  of  dishonour,  and  collection, 
are  governed  by  the  law  of  the  place  of  payment.  Brown  v.  Jones,  125  Ind. 
375 ;  25  N.  £.  452  ;  Tenant  v.  Tenant,  110  Pa.  St.  478  ;  1  Atl.  532 ;  Wooley  v. 
Lyon,  117  111.  244  ;  57  Am.  Rep.  867  ;  Drake  v.  Found  Treasure  Min,  Co.  53 
Fed.  Rep.  474. 

It  haft  been  held  that  the  question  whether  a  note  is  negotiable  depends  upon 
the  law  of  the  place  where  it  was  made.  Howenstein  v.  Barnes,  5  Dillon 
C.  C.  482. 

6.  (Rule  166.)  Interest.  —  Interest  is  generally  governed  by  the  law  of 
the  place  of  performance  of  the  contract.  Coghlan  v.  South  Carolina  R,  fi. 
Co.  142  U.  S.  101 ;  12  Sup.  Ct.  150 ;  Sutro  Tunnd  Co,  v.  S.  B,  M,  Co.  19 
Nev.  121 ;  7  Pac.  271 ;  Frierson  v.  Galbraith,  12  Lea  (Tenn.),  129 ;  Camp 
V.  Randle,  81  Ala.  240.  See  Grant  v.  Healey,  3  Sumner,  523 ;  Wells,  Fargo 
fc  Co.  V.  Davis,  105  N.  Y.  670 ;  Consequa  v.  Fanning,  13  Johns.  Ch.  587 ; 
BaUister  v.  Hamilton,  3  La.  An.  401 ;  MiUs  v.  Wilson,  88  Pa.  St.  118. 

As  to  usury,  see  American  Notes,  6,  under  chap.  xziv. 

7.  (Rules  167,  168.)  Contracts  through  Agents.  —  A  prinoipal  is  con- 
sidered as  contracting  where  a  duly  authorised  agent  bindii  him.  Weil  v. 
Golden,  141  Mass.  364  ;  ITtZZ  v.  Chase,  143  Mass.  129  ;  Newman  v.  Sheriff,  43 
La.  An.  712.  But  if  an  agent  merely  has  authority  to  receive  orders,  or  enter 
into  agreements,  subject  to  the  acceptance  or  ratification  of  his  principal,  the 
contract  is  made  where  such  acceptance  or  ratification  is  given.  Mack  v.  Lee, 
13  R.  I.  293 ;  Clqflin  ^  Co,  v.  Mayer,  41  La.  An.  1048 ;  7  So.  139  ;  FuU^ 
V.  Leet,  59  N.  H.  163  ;  Shuenfddt  v.  Jurikermann,  20  Fed.  Rep.  357  ;  Kerwin 
V.  Doran,  29  Mo.  App.  397.  See  Lewis  v.  McCabe,  49  Conn.  141 ;  Wilson  v. 
Lewistan  MiU  Co.  74  Hun»  612  ;  26  N.  Y.  Snpp.  847. 
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CHAPTER  XXVI. 
MARRIAGE. 

(Ay  VALIDITY  OF  MAEEIAGE} 

Rule  169.  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, a  marriage  is  valid  when 

(1)  each  *  of  the  parties  has,  according  to  the  law  of 

his  or  her  respective  domicil,  the  capacity  ^  to 
marry  the  other,  and, 

(2)  any  one  of  the  following  conditions  as  to  the  form^ 

of  celebration  is  complied  with  (that  is  to  say) : 
(i)  if  the  marriage  is  celebrated  in  accordance 

with  the  local  form ;  *  or, 
(ii)  if  the  parties  enjoy  the  privilege  of  ex- 
territoriality, and  the  marriage  is  cele- 
brated in  accordance  with  any  form  rec- 
ognised as  valid  by  the  law  of  the  state  ^ 
to  which  they  belong ;  ^  or, 

»  Savigny,  s.  379,  p.  290 ;  8.  381,  pp.  318-325 ;  Westlake,  pp.  65-e5  ;  Story, 
SB.  79-81,  107-124  b  ;  Foreign  Marriage  Act,  1892, 56  &  56  Vict.  cap.  23. 

'  This  Rule  is  only  affirmative.  It  is  possible  that  a  marriage  may  be  yalid 
thoagh  the  husband  alone  has  capacity  to  marry  according  to  his  ^  domicUiL 
Sottomaycr  y.  De  BarroSy  1879,  5  P.  D.  94.  And  see  Rule  170,  Exception  1» 
p.  646,  post    Conf .  as  to  capacity  to  contract,  Rule  146,  p.  543,  ante, 

>  SoUomayor  v.  De  Barro8,  1877,  3  P.  D.  (C.  A.)  1,  compared  with  Sotto- 
mayor  v.  De  Barros,  1879,  5  P.  D.  94  ;  Mrs,  Bulkley*8  Case^  in  the  French 
Courts,  cited  in  note  to  Pitt  ▼.  PiU,  1864,  4  Macq.  649  ;  Brook  v.  Brook,  1861, 
9  H.  L.  C.  193. 

*  Simonin  v.  MdOac,  1860,  2  Sw.  &  Tr.  67,  29  L.  J.  (P.  &  M.)  97 ;  Dal- 
rympU  v.  Dalrymple,  1811,  2  Hagg.  Cons.  54  ;  Scrimshire  v.  Scrimshire,  1752, 
2  Hagg.  Cons.  395;  Herbert  v.  Herbert,  1819,  2  Hagg.  Cons.  263;  Smith  y.  Max- 
well, 1824,  Ryan  &  Moody,  80  ;  Swift  ▼.  Kelly,  1835,  3  Knapp,  257. 

^  For  meaning  of  **  local  form,"  see  Rule  147  (1),  p.  549,  ante.  The  ood- 
tract  of  marriage  is  obviously  made  in  the  country  where  the  marriage  is  cele- 
brated. 

'  As  to  application  of  this  sub-clause  where  a  state  consists  of  several 
countries,  see  p.  633,  note  3,  post. 

^  Pertreis  v.  Tondear,  1790, 1  Hagg.  Cons.  136  ;  Lautour  v.  TeesdaU,  1816^ 
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(iii)  if  the   marriage  [being  between  British 
sabjects?]  is  celebrated  in  accordance 
with  the  requirements  of  the  English 
common  law  in   a   country  where   the 
use  of  the  local  form  is  impossible ;  ^  or, 
(iv)  if  the  marriage  is  celebrated  in  accord- 
ance with  the  provisions  of,  and   the 
form   required   by,   the   Foreign   Mar- 
riage Act,  1892,  s.  22,  within  the  lines 
of  a  British  Army  serving  abroad ;  or, 
(v)  if  the  marriage,  being  between  parties,  one 
of  whom  at  least  is  a  British  subject, 
is  celebrated  outside  the  United  King^ 
dom  in  accordance  with  the  provisions 
of,  and  the  form  required  by,  the  For- 
eign Marriage  Act,  1892,^  by  or  before 
a  marriage  officer^  (such,  for  example,  as 
a  British  ambassador^  or  British   con- 
sul),'^ within  the  meaning  of,  and  duly 
authorised  to  be  a  marriage  officer  under, 
the  said  Act.^ 
In  this  Digest,  the  term  "  marriage  **  means  the  volun- 
tary union  for  life  of  one  man  and  one  woman  to  the  ex- 
clusion of  all  others.^ 

8  Taunt  830  ;  Rex  v.  Brampton,  1808,  10  East,  282.  See  also,  Marriage  Com- 
mission  Report,  p.  1. 

1  Ruding  v.  Smith,  1821,  2  Hagg.  Cons.  371  ;  Cruise  on  Dignities,  276  ; 
Waldegrave  Peerage  Case,  1837,  4  CI.  &  F.  649  ;  Lloyd  ▼.  Petitjean,  1839, 
2  Curt.  251  ;  Este  y.  SmgOi,  1854, 18  Beav.  112  ;  23  L.  J.  Ch.  705. 

>  See  the  Foreign  Marriage  Act,  1892  (55  &  56  Vict.  cap.  23),  s.  1. 

«  Ibid,,  88. 1, 11, 12. 

*  Ibid.,  8.  11,  snb-s.  2  (a). 

*  Ibid,,  8.  11,  8ul«.  2  (b). 

'  Ibid.,  88. 11, 12.  Note  particularly  that  a  marriage  officer  within  this  sub- 
clause must  be  authorised  to  be  a  marriage  officer  either  under  the  warrant  of 
a  Secretary  of  State,  termed  a  marriage  warrant  (Ibid.,  s.  11,  auh-8.  (1)  (a)),  or 
under  marriage  regulations  issued  under  the  Foreign  Marriage  Act,  1892. 
Ibid.,  8.  11,  8ub-8.  (1)  (b),  and  compare  generally  aU  the  provisions  of  ss.  11, 
12,  21. 

^  For  this  definition  of  the  term  **  marriage,''  see  Hyde  v.  Hyde,  1867,  L.  R. 
1  P.  &  D.  130  ;  BrinJdey  v.  Attorney-General,  1890, 15  P.  D.  76. 
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Comment  and  ninstrations. 

The  validity  of  a  marriage  depends  on  the  fulfilment  of  two 
conditions :  first,  on  the  capacity  of  the  parties  to  marry  each 
other  ;  secondly,  on  the  celebration  of  the  marriage  in  due  form: 
the  word  ^^  form  "  includes  all  the  formalities  necessary  to  the 
validity  of  a  marriage. 

(1)  Capacity. 

The  capacity  of  each  of  the  parties  to  a  marriage  is  to  be  judged 
of  by  their  respective  lex  domicilii.^  If  they  are  each,  whether 
belonging  to  the  same  country^  or  to  different  countries,  capar 
ble  according  to  their  lex  domicilii  of  marriage  with  the  other, 
they  have  the  capacity  required  by  Rule  169,  and  their  marriage 
is,  as  far  as  capacity  is  concerned,  valid.  In  short,  ^^  as  in  other 
^^  contracts,  so  in  that  of  marriage,  personal  capacity  must  depend 
**  on  the  law  of  domicil."  ^ 

ffy  for  example,  marries  W^  his  deceased  wife's  sister,  in  Mas- 
sachusetts, where  they  are  both  domiciled.  They  are  both  Amer- 
ican citizens,  and  under  no  incapacity,  according  to  the  law  of 
their  domicil,  though  they  would,  if  domiciled  in  England,  not  be 
capable  of  marriage  with  each  other.  Their  marriage  is  valid  in 
England.^ 

Hand  TFare  Portuguese  subjects,  but  domiciled  in  England. 
Being  first  cousins,  they  are,  by  the  law  of  Portugal,  incapable 
of  contracting  a  valid  marriage  with  each  other.  They  are  didy 
married  in  London,  according  to  the  forms  required  by  English 
law.    Their  marriage  is  valid.^ 

(«)  FoTTn. 

(i)  Local  formfi  A  marriage  celebrated  in  the  mode,  or 
according  to  the  rites  or  ceremonies,  held  requisite  by  the  law  of 
the  country  where  the  marriage  takes  place,^  is  (as  far  as  formal 

*  See  as  to  capacity  to  contract,  Rale  146,  p.  543,  ante. 

*  For  meaning  of  "  country,"  see  pp.  64,  66,  ante, 

«  Sottomayor  v.  De  Barras,  1877,  3  P.  D.  (C.  A.)  1,  5,  per  Curiam, 
^  See,  further,  comment  on  Rule  170,  p.  642,  post.    In  describing  the  two 
parties  to  a  marriage,  H  is  used  to  designate  the  husband,  or  intended  hus- 
band ;  W  the  wife,  or  intended  wife. 

'  Compare  Sottomayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1,  with  Sottomayor 
▼.  De  Barrosj  1879,  6  P.  D.  94. 

*  See  sub-clause  (i),  p.  626,  ante, 

'  As  to  formal  validity  of  contract,  see  Rule  147,  p.  649,  ante. 
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requisites  go)  valid.  Oar  Courts  in  this  matter  give  effect  to  the 
principle  that  the  form  of  a  contract  is  governed  by  the  law  of  the 
place  where  the  contract  takes  place,  and  hold  that,  though  under 
certain  circumstances  other  forms  may  be  sufficient,  yet  that  ihe 
local  form  always  suffices,  and  that  in  general  ^^  the  law  of  a  coun- 
^*  try  where  a  marriage  is  solemnised  must  alone  decide  all  ques- 
**  tions  relating  to  the  validity  of  the  ceremony  by  which  the  mar- 
'*  riage  is  alleged  to  have  been  constituted."  ^ 

In  two  respects,  an  extremely  wide  extension  has  been  given  to 
the  principle  contained  in  these  words. 

In  the  first  place,  the  consents  of  parents  or  others,  necessary 
by  many  laws  to  the  validity  of  a  marriage,  are  considered  as  part 
of  the  ceremony  or  form  of  the  marriage.^ 

In  the  second  place,  the  validity  of  a  marriage  is  in  no  degree 
affected  by  the  fact  that  the  object  of  the  parties  in  marrying 
away  from  their  own  country  is  to  evade  the  requirements  of  the 

*  Sottomayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1,  6,/wr  Curiam;  Simanm 
V.  Mallac,  1860,  2  Sw.  &  Tr.  67  ;  29  L.  J.  (P.  &  M.)  97. 

«  Sottomayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1, 7,  per  Curiam.  This  doc- 
trine is  now  fully  established  by  decided  cases,  but  is  logically  open  to  criticism. 
A  person  who  cannot  marry  without  the  consent  of  another  is,  pro  tantOy  under 
an  incapacity,  and,  on  the  principle  that  capacity  depends  on  the  lex  domicilii, 
the  want  of  sach  consent  ought  to  invalidate  a  marriage  wherever  it  takes 
place. 

The  earlier  English  decisions  did  not  distinguish  between  capacity  and  ybrm, 
and  brought  both  one  and  the  other  within  the  principle  that  the  validity  of  a 
contract  depends  on  the  lex  loci  contractus.  It  was,  therefore,  laid  down  that 
the  validity  of  a  marriage  celebrated  in  Scotland  was  to  "be  adjudicated 
"  according  to  the  principles  of  English  law  applicable  to  such  a  case.  But  the 
*'  only  principle  applicable  to  such  a  case  by  the  law  of  England  is,  that  the  va- 
**  lidity  of  [a  person's]  marriage  rights  must  be  tried  by  reference  to  the  law 
''  of  the  country  where,  if  they  exist  at  all,  they  had  their  origin.  Having  f nr- 
**  nished  this  principle,  the  law  of  England  withdraws  altogether,  and  leaves  the 
**  legal  question  to  the  exclusive  judgment  of  the  law  of  Scotland."  (Dalrymple 
V.  Dalrymple,  1811,  2  Hagg.  Cons.  64,  58,  69,  per  Sir  W.  Scoft.)  Hence  the 
validity  both  of  so-called  Gretna  Green  marriages  and  of  marriages  in  foreign 
countries,  though  purposely  celebrated  out  of  England  to  evade  the  require- 
ments as  to  consents  of  the  English  marriage  law,  became  firmly  established 
by  a  series  of  cases,  the  effect  of  which  could  not  be  reversed  except  by  legis- 
lation. 

At  a  later  period  the  Courts  distinguished  between  capacity  for  marriage 
and  the  forms  of  marriage,  holding  that  questions  of  capacity  depended,  in 
part  at  least,  on  the  lex  domicUii.  {Brook  v.  Brook,  1861, 9  H.  L.  C.  193.)  The 
decisions  with  respect  to  Scotch  marriages  could  not  then  be  reversed  ;  and  in 
order  to  reconcile  them  with  the  new  distinction  between  capacity  and  form, 
the  Courts  were  driven  to  adopt  the  logically  very  doubtful  theory  that  the 
question  of  consent  belongs  to  the  marriage  ceremony.  See  App.,  Note  2^ 
Preferefice  of  English  Courts  for  lex  loci  contractus. 
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law  of  their  doroicil  as  to  consents,  publicity,  etc.,  or  that  no 
regular  ceremony  is  required  by  the  law  of  the  country  where  the 
marriage  takes  place.^ 

Hence,  on  the  one  hand,  marriages  between  domiciled  English 
persons,  celebrated  in  a  foreign  country,  are  valid,  if  solemnised 
according  to  the  forms  required  by  the  law  of  the  country,  e,  ^., 
Scotland  or  France,  where  the  marriage  takes  place ;  ^  and  on  the 
other  hand,  the  marriage  in  England  of  foreigners,  e.  g.,  French 
subjects  domiciled  in  France,  is,  if  duly  celebrated  according  to 
the  forms  of  English  law,  held  valid  here,  even  though  it  may  be 
pronounced  invalid  by  a  French  Court  for  want  of  the  consents 
required  by  French  law,  or  because  the  paiides  meant  to  evade  the 
operation  of  French  law. 

jET,  an  English  infant  domiciled  in  Engknd,  wishes  to  marry 
TF,  an  Englishwoman.  To  evade  the  opposition  of  his  guardians, 
H  goes  to  Scotland,  and  resides  there  for  four  weeks.^  W  then 
joins  H  in  Scotland,  and  they  are  privately  married  there,  per 
verba  de  prcBsenti^  i,  e.,  by  the  mere  statement  in  the  presence  of 
witnesses  that  they  are  man  and  wife.     The  marriage  is  valid.* 

jETand  PT,  British  subjects  domiciled  in  England,  and  both  of 
them  infants,  are  privately  married  at  Madrid  by  a  Roman  Cath- 
olic priest.     The  marriage,  if  valid  by  Spanish  law,  is  valid  here.* 

II  and  W  are  French  subjects  domiciled  in  France.  H  cannot 
obtain  his  father's  consent  to  the  marriage.  To  avoid  the  neces- 
sity for  such  consent,  ^and  Income  to  England,  and  are  there 
married  by  license  in  accordance  with  English  law.  The  mar- 
riage is  invalid  in  France,  for  want  of  the  due  consents,  but  is 
held  valid  by  our  Courts.^ 

With  reference  to  a  case  such  as  this,  the  Court  of  Appeal  thus 
expressed  itself :  — 

^^  The  objection  to  the  validity  of  the  marriage  in  that  case, 
^^  which  was  solemnised  in  England,  was  the  want  of  the  consent 
^^  of  parents  required  by  the  law  of  France,  but  not,  under  the  cir- 

*  Dalrymple  v..  DalrympUy  1811,  2  Hagg.  Cons.  54  ;  Scrimahire  v.  Scrimshire^ 
1752,  2  Hagg.  Cons.  395  ;  Swift  v.  Kelly,  1835,  3  Knapp,  257 ;  Simonin  ▼. 
Mallac,  1860,  2  Sw.  &  Tr.  67  ;  29  L.  J.  (P.  &  M.)  97.  See  remarks  of  Lord 
Brougham  in  Warrender  v.  Warrender,  1835,  2  CI.  &  F.  488,  648. 

^  Ibid.  But  see  as  to  the  kind  of  form  required,  Biart  ▼.  Burt,  186(^  2  Sw. 
&  Tr.  88  ;  Reg.  v.  AUen,  1872,  L.  R.  1  C.  C.  367,  376,  per  Curiam. 

'  Residence  of  one  of  the  parties  in  Scotland  for  twentj-one  days  is  now 
required  under  19  &  20  Vict.  cap.  96,  s.  1. 

*  Dalrymple  v.  Dalrymple,  1811,  2  Hagg.  Cons.  54. 
»  Swift  Y.  KeUy,  1835,  3  Knapp,  257. 

*  Simonin  v.  Mallac,  1860,  2  Sw.  &  Tr.  67,  29  L.  J.  (P.  ft  M.)  97. 
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*^  cumstances,  by  that  of  this  country.  In  our  opinion,  this  con- 
^^sent  must  be  considered  a  part  of  the  ceremony  of  marriage, 
^^  and  not  a  matter  affecting  the  personal  capacity  of  the  parties  to 
"  contract  marriage."  ^ 

(ii)  Ex-territoriality?  —  The  subjects  of  a  state  are,  under 
certain  circumstances,  when  in  fact  not  residing  within  the  limits 
of  such  state,  considered  by  a  fiction  of  law  to  be  resident  there, 
and  to  be  subject  to  its  laws.     This  fiction  is  termed  ex-territorv- 

cUity.^ 

The  effect  of  ex-territoriality  as  regards  marriage*  is,  that 
where  it  applies  a  marriage  is  valid  though  not  celebrated  accord- 
ing to  the  ordinary  local  forms  of  the  place  of  celebration,  and  is 
treated  as  though  it  had  been  in  fact  celebrated  in  the  country  in 
which  it  is  supposed  by  a  fiction  of  law  to  have  been  solemnised. 

The  principle  of  ex-territoriality  applies  to  marriages  celebrated 
in  the  mansion  of  an  ambassador;  to  marriages  celebrated  at 
foreign  factories  and  certain  places,  mainly  found  in  the  East, 
in  which  Europeans  enjoy  the  privileges  of  ex-territoriality  ;  and 
lastly  to  marriages  celebrated  on  board  ship.^ 

Marriages  at  Ambassador  s.  —  The  mansion  of  an  ambassador 
is  treated  as  part  of  the  country  which  he  represents.  Hence 
marriages  there  by  subjects  of  that  country  are  good  if  celebrated 
according  to  forms  held  valid  by  its  laws. 

jETand  W^  British  subjects,  are  married,  according  to  the  rites 
of  the  Church  of  England,  at  the  British  Embassy  at  Paris. 
Their  marriage  is,  independently  of  Acts  of  Parliament,^  valid  in 
England,  and  would,  it  may  be  added,  be  held  valid  elsewhere. 

1  Sottamayor  v.  De  Barros,  1877,  3  P.  D.  1,  7,  per  Curiam, 
The  form  need  not  necessarily  be  the  form  required  by  the  lex  loci  in  ordi- 
nary cases.  All  that  is  essential  in  order  to  bring  a  marriage  within  clause  (i) 
is  that  it  should  be  contracted  in  a  form  which,  according  to  the  law  of  the 
country  where  the  marriage  takes  place,  is  sufficient  under  the  circumstances 
of  the  particular  case  to  constitute  a  valid  marriage.  Suppose,  for  example, 
that  the  law  of  France  were  that  marriages  between  British  subjects  might  be 
validly  contracted  in  France  if  celebrated  in  accordance  with  the  rites  of  the 
Church  of  England  without  any  further  ceremony.  Then  a  marriage  at  Paris, 
between  H  and  W,  British  subjects,  celebrated  according  to  the  rites  of  the 
Church  of  England,  would  be  valid  here  as  being  celebrated  according  to  th& 
form  required  by  the  lex  loci  contractva. 
^  See  sub-clause  (ii),  p.  626,  ante, 

*  See  WooiUey^  IrUematiofial  Law^  3rd  ed.,  s.  64. 

*  Pertreis  v.  Tondear,  1790,  1  Hagg.  Cons.  136 ;  LatOour  v.  Teesdaie,  1816^, 
8  Taunt.  830  :  Rex  v.  Brampton,  1808, 10  East,  282. 

*  The  application  of  the  principle  in  the  last  case  is  somewhat  different  fron^ 
its  application  in  the  first  two  cases. 

*  See  Rule  169,  sub-clause  (ii),  p.  626,  ante.    Whether  such  a  marriage  is 
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H  and  W^  Spanish  subjects,  are  married  according  to  Spanish 
forms  at  the  Spanish  Embassy  in  London.  Their  marriage  is 
valid  in  EDghmd  and  elsewhere. 

This  privilege  of  ex-territoriality  probably  extends  only  to  cases 
where  hoih  parties  are  subjects  of  the  ambassador's  sovereign. 
It  certainly  does  not  extend  to  cases  where  neither  of  the  parties 
are  his  subjects. 

The  marriage  between  ff^  a  foreigner,  in  the  suite  of  the  Span- 
ish ambassador,  and  Wy  who  was  not  a  Bavarian  subject,  was  cel- 
ebrated at  the  chapel  of  the  Bavarian  ambassador  in  London. 
It  was  held  invalid  on  the  following  grounds :  — 

'^  The  party  who  proceeds  was  in  the  suite  of  the  Spanish  am- 
*^  bassador,  and  not  of  the  Bavarian  ;  and  the  other  party,  though 
^'  she  has  the  name  of  a  foreigner,  is  not  described  as  being  of  any 
^  ambal^sador's  family,  and  has  been  resident  in  this  country  four 
^'  months,  which  is  much  more  than  is  necessary  to  constitute  a 
**  matrimonial  domicil  in  England,  inasmuch  as  one  month  is  suf- 
'^  ficient  for  that  under  the  Act  of  Parliament.  Supposing  the 
*^  case,  therefore,  to  be  assimilated  to  that  of  a  marriage  abroad  be- 
^^  tween  persons  of  a  different  country,  it  is  difficult  to  bring  this 
''  marriage  within  the  exception,  as  this  woman  is  not  described 
^^as  domiciled  in  the  family  of  the  ambassador.  Taking  the 
^*  privilege  to  exist  in  ambassadors'  chapels  (which  has,  perhaps, 
^'  not  been  formally  decided),  I  may  still  deem  it  a  fit  subject  of 
^'  consideration,  whether  such  a  privilege  can  protect  a  marriage 
^  where  neither  party,  as  far  as  appears  at  present,  is  of  the  coun- 
^  try  of  the  ambassador,  and  where  one  of  them  has  acquired  a 
^^  matrimonial  domicil  in  this  country,  and  where  it  is  not  shown 
^'  that  she  had  been  living  in  a  house  entitled  to  privilege  during 
*'  her  residence  in  England.  On  these  grounds  I  shall  admit  the 
*' libel.  The  matter  may  receive  further  illustration  of  facts 
"  which  may  entitle  it  to  further  consideration."  ^ 

Marriage  at  foreign  factories,  —  It  was  at  one  time  common 
in  all  lands,  and  is  still  common  in  the  East,  for  the  government 
of  the  country  to  allow  to  foreigners,  at  any  rate  within  the  limits 
of  factories  or  trade  settlements,  the  use  of  their  own  laws.  In 
this  case  the  factory  is  regarded  as  part  of  the  countiy  to  which 

now  valid  if  it  does  not  conform  to  the  provisions  of  the  Foreign  Marriage  Act, 
1892  (55  &  56  Vict.  cap.  23)  ?    Semble,  it  is  valid.    See  Ibid.,  s.  23. 

*  Pertreis  v.  Tandear,  1790,  1  Hagg.  Cons.  136,  138,  139,  per  Ctaiam.  It 
may  be  assumed,  tliough  the  point  cannot  be  treated  as  judioiaUj  decided, 
that  the  privilege  of  ex-territoriality  does  not  in  England  extend  to  any  Brit- 
ish sul^eot.    Mar.  Comm.  lUp.,  1868,  p.  zzxviiL 
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it  belongs,  and  persons  marrying  there  may  make  a  valid  marriage 
by  celebrating  it  according  to  the  law  of  that  country. 

''  In  foreign  countries,  where  either  by  express  treaty  or  by  the 
*^  comity  of  nations  the  privilege  of  ex-territoriality  has  been  en- 
joyed by  British  subjects  within  any  defined  limits,  such  as  the 
factory  of  a  trading  company  or  the  hotel  of  an  ambassador,  the 
marriage  of  a  British  subject,  solemnised  within  such  limits, 
according  to  the  law  of  England,  as  it  existed  antecedent  to  the 
^^  passing  ^  of  Lord  Hardwicke's  Act,  has  always  been  upheld  by 
^^  English  Courts  as  a  valid  marriage."  ^  The  rule  applied  to  the 
marriages  of  British  subjects  no  doubt  also  applies  to  those  of  for- 
eigners. 3  and  TT,  for  example,  French  subjects,  many  at  a 
French  factory  in  Turkey,  according  to  French  forms.  Their 
marriage  will  be  held  valid  by  English  Courts. 

Marriages  on  shipboard.  —  Any  ship  on  the  high  seas,  and  a 
ship  of  war  even  when  in  a  foreign  port,  is  deemed  part  of  the 
country  to  which  the  ship  belongs.  Marriages,  therefore,  on  ship- 
board are  in  general  valid,  if  good  by  the  law  of  such  country.^ 

'  I,e,,  marriage  before  an  ^piscopally  ordained  clergyman,  e.  g.y  a  clergy- 
man of  the  Church  of  England,  a  Roman  Catholic  priest,  or  a  priest  of  the 
Greek  Church.     Reg,  v.  MiUis,  1844,  10  CI.  &  F.  534. 

'  Marr,  Comm.  Rep.,  1868,  p.  1.  Whether  such  a  marriage  is  valid  where  it 
might  be  celebrated  in  accordance  with  the  Marriage  Act,  1890  ?  Semble,  it 
is  valid.     See  Foreign  Marriage  Act,  1892,  s.  23. 

'  The  application  of  the  principle  of  ex-territoriality  to  the  marriages  of  Brit- 
ish subjects  presents  some  difficulty,  owing  to  the  fact  that  they  are  citizens  of 
a  state  which  consists  of  different  countries  (see  pp.  64, 66,  ante).  Hence  the  in- 
quiry may  be  raised,  what  is  the  law  by  which  a  British  subject,  for  instance, 
on  board  a  British  merchant  ship  on  the  high  seas  is  goremed,  and  by  which 
the  validity  of  his  marriage  on  shipboard  is  to  be  determined?  Is  it  the 
Common  Law  of  England,  or  the  Statute  Law  and  Common  Law  combined,  or 
the  law  of  the  country,  e.  ^.,  Scotland,  where  he  is  domiciled  ? 

The  answer  to  these  and  other  questions  of  a  like  sort  appears  to  be  that,  in 
the  cases  to  which  the  principle  of  ex-territoriality  applies,  a  British  subject 
must  be  taken  to  be  under  the  rule  of  the  Common  Law  of  England. 

The  correctness  of  this  view,  though  open  to  question,  appears  to  me  con- 
firmed by  the  principle  that  British  subjects  settling  in  a  newly  discovered 
country  carry  the  law  of  England  with  them  (1  Blackstmey  pp.  107, 108);  by  the 
rules  as  to  Anglo-Indian  domicil  (pp.  149-151,  ante);  and  by  the  language  of 
the  Colonial  Laws  Validity  Act,  1866  (28  &  29  Vict.  cap.  63),  s.  3. 

The  questions  which  may  be  raised  as  to  the  law  which  governs  British  sub- 
jects when  on  board  a  British  ship  may,  of  coarse,  also  be  raised  as  to  the  law 
which  governs  them  when  they  are  within  the  limits  of  a  British  Embassy,  or 
of  a  country  where  British  subjects  can  claim  the  privilege  of  ex-territoriality  ; 
but  marriages  of  British  subjects  in  foreign  countries  are  now  to  such  a  great 
extent  regulated  by  the  Foreign  Marriage  Act,  1892,  that  questions  as  to  the 
validity  of  snch  marriages,  independently  of  this  Act,  are  unlikely  to  arise. 
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Hand  TF,  British  subjects,  marry  on  board  a  British  merchant 
vessel  on  the  high  seas.  The  marriage  service  is  performed  by  a 
Roman  Catholic  priest.  The  marriage,  being  good  at  common 
law,  is  valid.  ^ 

(iii)  Use  of  the  local  form  impossible?  —  Sub-clause  (iii)  ap- 
plies to  marriages  in  countries  where  it  is  strictly  impossible  for 
the  parties  to  use  a  local  form. 

The  impossibility  may  arise  from  the  country  being  one  where 
no  local  form  of  marriage  recognised  by  civilised  states  exists,  as 
where  the  marriage  takes  place  in  a  land  inhabited  by  savages,  or 
it  may  arise  from  the  form  being  one  which  it  is  morally  or  legally 
impossible  for  the  parties  to  use.  On  this  ground,  a  marriage 
between  Protestants,  celebrated  at  Rome  by  a  Protestant  clergy- 
man, was  admitted  to  be  valid  by  Lord  Eldon,  on  its  being  sworn 
that  two  Protestants  could  not  there  be  married  in  accordance 
with  the  lex  loci^  as  no  Roman  Catholic  priest  would  be  allowed 
to  marry  them.^  On  the  same  ground,  marriages  in  heathen  or 
Mahommedan  ^  countries  would  be  held  valid,  even  though  not  in 
accordance  with  the  local  form.  The  validity,  again,  of  marriages 
celebrated  abroad,  in  accordance  with  the  English  conunon  law, 

H  and  W,  Scotch  persons  domiciled  in  Scotland,  contract  marriage  on  board 
a  British  merchant  ship  on  the  high  seas,  per  verba  de  prcesenti.  No  minister 
is  present  at  the  time  of  the  making  of  the  contract.  The  marriage  is  proba^ 
bly  invalid.  But  it  is  possible  that  in  such  a  case  the  validity  of  the  marriage 
depends  on  the  law  of  the  country,  viz.,  Scotland,  where  the  parties  are  domi- 
ciled. Yet  this  does  not  meet  the  difficulty  which  may  be  raised  where  the 
respective  domioils  of  the  parties  are  different. 

The  difficulties  which  exist  in  applying  the  principle  of  ez-territoriality  to 
the  marriages  of  British  subjects  may  exist  in  applying  it  to  the  marriages  of 
persons  belonging  to  other  states,  such  as  the  Austro-Hungarian  Empire,  con- 
sisting of  different  countries  with  different  marriage  laws. 

1  Reg,  V.  MUliSy  1844, 10  CI.  &  F.  534.  The  validity  of  such  a  marriage  is 
not  (semble)  in  any  way  affected  by  the  Foreign  Marriage  Act,  1892.  The 
authority  of  Reg,  v.  MiUis  is,  to  a  certain  extent,  doubtful.  It  has  not  been 
followed  in  the  Canadian  Courts,  Breakey  v.  Breakey^  2  U.  C.  Q.  B.  349,  and 
it  has  been  severely  criticised  in  the  Ecclesiastical  Courts.  CaUeraU  v.  Cotter- 
aU,  1847, 1  Rob.  Ecc.  580.    Conf.  CuUing  v.  Ctdling,  [1896]  P.  116. 

It  has  not  been  followed  in  the  United  States.  See  especially,  TFAoiton,  2nd 
ed.,  s.  172,  note  1,  where  Reg,  v.  MiUxs  is  fully  discussed  and  entirely  disap- 
proved of.  It  is,  however,  clearly  binding  on  English  Courts.  Whether  it  is 
binding  on  Colonial  Courts  the  appeal  from  which  is  to  the  Privy  Council,  not 
to  the  House  of  Lords  ? 

^  See  sub-clause  (iii),  p.  627,  ante, 

•  Cruise  an  Dignities,  p.  276  ;  Wesilake,  3rd  ed.,  p.  60. 

The  Roman  law  was,  as  Westlake  points  out,  incorrectly  stated. 

^  Supposing,  of  course,  that  the  local  marriage  form  involved  ceremonies  in 
which  Christians  could  not  take  part. 
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Within  the  lines  of  a  British  army,  may  possibly  (independently 
of  statutory  enactments)  ^  be  placed  on  the  ground  of  the  impos- 
sibility of  complying  with  the  local  form. 

That  sub-clause  (iii)  may  apply,  there  must  be  an  impossibility 
amounting  to  an  insuperable  difficulty^  in  complying  with  the  local 
form.  "  Where  persons  [are]  married  abroad,  it  [is]  necessary 
''*'  to  show  that  they  were  married  according  to  the  lex  loci^  or  that 
^^  they  could  not  avail  themselves  of  the  lex  loci^  or  that  there  was 
"  no  lex  locV^  ^  Mere  difficulty  in  fulRUing  the  conditions  im- 
posed by  the  local  law  is  not  enough.  Thus  the  fact  that  the  law 
of  a  country  does  not  allow  persons  to  intermarry  who  have  not 
resided  there  for  six  months  does  not  enable  British  subjects  who 
have  resided  there  for  a  shorter  period  to  make  a  valid  marriage 
without  complying  with  the  requirements  of  the  local  law.^ 

The  cases  as  to  marriages  held  valid  on  account  of  the  impos- 
sibility of  complying  with  the  local  form  are  not  numerous,  and 
refer  to  the  marriages  of  British  subjects.  It  may,  however,  be 
assumed  that,  when  compliance  with  the  local  form  is  impossible, 
our  Courts  will  hold  the  marriages  of  foreigners  valid  at  any  rate 
if  held  good  by  the  law  of  the  country  where  the  foreigners  are 
domiciled.  If,  for  example,  H  and  TP^,  Italian  subjects  domiciled 
in  Italy,  intermarry  in  China  in  accordance  with  a  form  held  under 
the  circumstances  valid  by  the  Italian  tribunals,  our  Courts  will 
probably  hold  the  marriage  good.^ 

Sub-clause  (iii)  applies,  from  its  nature,  only  to  marriages  tak- 
ing place  beyond  the  limits  of  the  British  dominions.^ 

(iv)  Marriage  within  the  lines  of  a  British  army  J  —  "  It  is 
hereby  declared  that  all  marriages  solemnised  within  the  British 
lines  by  any  chaplain  or  officer,  or  other  person  officiating  under 
the  orders  of  the  commanding  officer  of  a  British  army  serving 
**  abroad,  shall  be  as  valid  in  law  as  if  the  same  had  been  solem- 
^^  nised  within  the  United  Kingdom,  with  a  due  observance  of  all 
"  forms  required  by  law."  ^ 

^  See,  however,  the  Foreign  Marriage  Act,  1892,  s.  22. 

"  Kent  V.  Burgess,  1840,  11  Sim.  361,  376. 

•  Per  Eldouy  C. ;  Cruise  on  Dignities^  p.  276. 

«  Kent  ▼.  Burgess,  1840, 11  Sim.  361. 

^  See  2  Fraser,  Husband  and  Wife,  2iid  ed.,  pp.  1313, 1314. 

'  A  marriage  coald  never  be  valid  under  snb-clause  (iii)  if  it  came  within 
8ub-claii8e  (v),  t.  e.,  conld  be  celebrated  under  the  Foreign  Marriage  Act, 
1892,  55  &  56  Vict  cap.  23. 

^  See  sub-clause  (iv),  p.  627,  ante, 

«  Foreign  Marriage  Act,  1892,  s.  22.  See  Waldegrave  Peerage  Case,  1837, 4 
CI.  &  F.  649,  and  compare  4  Geo.  lY.  cap.  91,  which  is  now  repealed. 
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This  enactment,  which  in  substance  re-enacts  part  of  4  Geo. 
IV.  cap.  91,  s.  1,  applies  apparently  not  only  to  marriages  where 
one  of  the  parties  is  a  British  subject,  but  also  to  marriages  be- 
tween aliens.  The  marriage  is  valid  whether  the  British  army  be 
or  be  not  in  hostile  occupation  of  a  foreign  coimtry,^  and  whether 
the  chaplain,  officer,  or  other  person  celebrating  the  marriage  is 
authorised  by  the  commanding  officer  to  celebrate  the  particular 
marriage  or  not.^ 

(v)  Marriages^  under  the  Foreign  Marriage  Act^  1892,^  — 
^*  AU  marriages  between  parties  of  whom  one,  at  least,  is  a  British 
^*  subject,  solemnised  in  the  manner  in  this  Act  [Foreign  Mar- 
"  riage  Act,  1892]  provided,  in  any  foreign  country  or  place,  by  or 
^^  before  a  marriage  officer  within  the  meaning  of  this  Act,  shall 
^^  be  as  valid  in  law  as  if  the  same  had  been  solemnised  in  the 
**  United  Kingdom  with  a  due  observance  of  all  forms  required 
"  by  law."  ^ 

These  words  give  the  effect  of  the  Foreign  Marriage  Act,  1892. 
It  provides  modes  in  which  (iudependeutly  of  the  local  form)  a 
British  subject  may  contract  a  valid  marriage  in  a  country  outside 
the  United  Kingdom.  The  marriages  to  which  it  applies  come  in 
substance  under  four  heads  :  — 

(a)  A  marriage  solemnised  by  or  before  a  British  ambassador  ^^ 
residing  in  a  foreign  country  to  the  government  of  which  he  is 
accredited  at  his  official  residence. 

(b)  A  marriage  solemnised  by  or  before  a  British  consul  at  his 
official  residence.^ 

(c)  A  marriage  solemnised  on  board  one  of  Her  Majesty's  ships 
on  a  foreign  station  by  or  before  the  commanding  officer  thereof,^ 

(d)  A  marriage  solemnised  by  or  before  a  Governor,  high 
commissioner,  resident,  consular,  or  other  officer,  at  his  official 
residence.® 

1  Waldegrave  Peerage  Case,  1837,  4  01.  &  F.  649. 
«  Ibid, 

*  /.  e.f  other  than  a  marriage  within  the  lines  of  a  British  army. 

*  65  &  56  Vict.  cap.  23. 

*  Foreign  Marriage  Act,  1892,  s.  1. 

*  Or  any  officer  prescrihed  as  an  officer  for  solemnising  marriages  in  the 
official  house  of  such  ambassador.  Compare  Foreign  Marriage  Act,  1892,  ss. 
1,  8, 11,  sub-88.  (1)  (a)  and  (b),  and  (2)  (a). 

'  Ibid,,  ss.  1,  8, 11,  snb-s.  2  (b). 
8  Ibid.,  s.  12. 

*  Ibid,^  ss.  1,  8, 11,  snb-s.  2  (c). 
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The  marriages  under  heads  (a),  (b),  and  (c)  ^  must,  apparently, 
be  solemnised  outside  the  British  dominions.  A  marriage  under 
head  (d),  e.  ^.,  by  a  Governor,  may  be  solemnised  at  a  place  within 
the  British  dominions.^ 

For  all  details,  the  reader  should  consult  the  Foreign  Marriage 
Act,  1892,  but  the  following  general  points  deserve  notice  :  —     , 

First,  A  marriage  duly  solemnised  under  the  Foreign  Mar- 
riage Act,  1892,  is  valid  as  regards  form  even  though  the  local 
form  be  not  observed. 

Secondly.  The  Foreign  Marriage  Act,  1892,  has  no.  bearing 
upon  the  capacity  of  the  parties  to  intermarry.  A  marriage 
solemnised  under  that  Act,  e.  ^.,  at  a  British'  consul's,  is  '^  as  valid 
^^  in  law  as  if  the  same  had  been  solemnised  in  the  United  King- 
'^dom,  with  a  due  observance  of  all  forms  required  by  law,"  but  a 
marriage  so  solemnised  in  the  United  Kingdom  may  be  invalid  if 
the  parties  are  incapable  of  intermarriage  under  the  law  of  their 
domicil.^  Hence  a  marriage,  e.  ^.,  before  a  British  consul,  would 
also  be  invalid  if  the  parties  were  under  an  incapacity  to* ^inter- 
marry by  the  law  of  their  domicil. 

Thirdly.  A  marriage  under  the  Foreign  Marriage  Act,  1892, 
is  subject  to  the  provisions  of  the  Act  as  to  the  authority  of  the 
marriage  officer  by  or  before  whom  the  marriage  is  celebrated,  as 
to  the  due  observance  of  the  required  formalities,  and  the  like.^ 
And  generally  the  right  to  solemnise,  and  the  solemnisation  of 
any  marriage  within  the  Act,  is  subject  to  ^^  marriage  regulations," 
to  be  made  by  order  in  council.^ 

Upon  these  regulations,  which  may  be  made  either  generally  or 
with  reference  to  any  particular  case,  or  class  of  cases,^  depends 
to  a  great  extent  the  operation  of  the  Act. 

Fourthly.   It  is  an  aim  of  the  Act  to  prevent  conflicts  of  law. 

Marriage  regulations  may  prohibit  or  restrict  the  exercise  by 
marriage  officers  of  their  powers  under  the  Act  '^  where  the  exer- 
^^  cise  of  those  powers  appears  to  Her  Majesty  to  be  inconsistent 
^^  with  international  law  or  the  comity  of  nations."  ^ 

'  One  of  Her  Majesty's  ships  is  indeed  technically  part  of  the  British 
dominions  (see  pp.  65,  68,  ante),  hut  the  Foreign  Marriage  Act,  1892,  s.  12, 
applies  to  snch  a  ship  only  when  <'on  a  foreign  station." 

^  Ihid.y  8. 11,  snh-s.  2  (c). 

*  SoUamayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1.  See  Rule  169,  p.  626, 
ante,  and  Rule  170,  p.  642,  post. 

*  Foreign  Marriage  Act,  1892,  ss.  12-16. 
»  /&td.,  s.  21. 

*  Ihid.y  s.  21,  snh-s.  2. 

7  Ibid^  s.  21,  suh4. 1  (a). 
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Exception  1.  —  A  nmrriage  b  not  valid  which  is  ineestaous  bj  the  laws  of  all 
Christian  countries.^ 

Comment 

A  marriage  held  to  be  incestuous  by  the  whole  Christian  world, 
e,  g.^  a  marriage  between  a  brother  and  a  sister,  is,  wherever  cele- 
brated, invalid  by  the  law  of  England. 

Such  a  marriage  is  invalid  here,  wherever  it  be  celebrated,  and 
whoever  may  be  the  parties  to  it.  It  is  invalid,  not,  in  strictness, 
because  it  is  prohibited  by  some  supposed  common  law  of  Christ- 
endom, but  because  it  is  prohibited  by  English  law  on  the  ground 
of  its  being  incestuous,  whence  the  inference  may  be  drawn  that 
our  Courts  are  forbidden  in  all  cases  to  recognise  such  a  marriage, 
without  any  reference  to  the  place  of  celebration,  or  to  the  alle- 
giance or  to  the  domicil  of  the  parties.^ 

Exception  2.  —  A  marriage  is  not  valid  if  either  of  the  parties,  being  a  descend- 
ant of  George  II.,  marries  in  contravention  of  the  Royal  Marriage  Act,  12 
Geo.  III.  cap.  11. 

Comment 

The  Boyal  Marriage  Act  enacts  in  substance  that,  subject  to 
certain  exceptions  ^  and  limitations,  no  descendant  of  George  II. 
shall  be  capable  of  contracting  matrimony  without  the  previous 
consent  of  the  sovereign  signified  in  the  manner  provided  by  the 
Act,  and  that  any  marriage  of  such  descendant,  without  such  con- 
sent first  had  and  obtained,  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever. 

H^  a  descendant  of  George  IL,  married  W  at  Rome,  in  aocord- 

^  See  Story y  ss.  113  a,  114. 

*  In  other  words,  the  motive  or  ground  for  prohibiting  a  marriage  may  be 
a  guide  in  deciding  what  are  the  nuuriages  and  who  are  the  persons  intended 
by  the  legislature  to  be  affected  by  the  prohibition.  Thus,  if  an  Act  of  Parlia- 
ment were  to  prohibit  the  marriage  of  first  cousins,  the-  Courts  would  probably 
hold  that  the  ground  of  such  a  prohibition  was  not  the  immorality  but  the  in- 
expediency of  such  a  marriage,  and  would  therefore  draw  the  inference  that 
the  Act  had  no  application  to  foreigners  domiciled  out  of  England.  On  the 
other  hand,  the  suggestion  has  been  made  that  the  marriage  between  an  uncle 
and  a  niece  is  prohibited  as  immoral,  and  therefore  would,  under  no  circum- 
stances whatever,  be  recognised  by  our  Courts.  (  Warrender  v.  Warrender,  1835, 
2  CI.  &  F.  488,  531.)  The  doubts,  again,  which  may  exist  as  to  the  limits 
within  which  English  law  refuses  recognition  to  the  marriage  with  a  deceased 
wife's  sister,  depend  at  bottom  on  the  different  views  which  may  be  entertained 
as  to  the  real  ground  or  motive  for  the  prohibition  of  such  a  marriage. 

'  See  especially,  s.  2,  as  to  marriage  of  descendant  of  George  the  Second, 
when  above  25  years  of  age. 
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ance  with  the  form  required  by  the  lex  loci^  without  having  ob- 
tained the  consent  required  by  the  Act.  He  was,  however,  under 
no  disability,  either  by  English  or  by  Roman  law,  except  that 
which  might  arise  from  the  contravention  of  the  Royal  Marriage 
Act.  His  marriage  was  held  by  our  Courts  to  be  absolutely 
void.^ 

The  Act,  and  the  case  decided  under  it,  give  rise  to  two  re- 
marks:— 

First.  Though  H  was  in  fact  domiciled  in  England,  and  a 
British  subject,  his  marriage  would,  in  all  probability,  have  been 
held  invalid  had  he  been  domiciled  at  Rome,  and  probably  even 
had  he  been  an  alien.  The  Act  appears  intended  to  apply  to  all 
the  descendants  (with  a  limited  exception)  ^  of  George  II. ;  and 
if  this  be  the  intention  of  the  legislature,  all  Courts  throughout 
the  British  dominions  must,  of  course,  give  effect  to  it,  whatever 
be  the  domicil  or  the  allegiance  of  the  persons  affected  by  the 
Act. 

Secondly.  It  is  probable  that  foreign  Courts  would  not  give 
effect  to  the  provisions  of  the  Royal  Marriage  Act  in  the  case  of 
persons  not  domiciled  in  England,  and  that  our  Courts,  on  the 
other  hand,  would  refuse  to  give  effect  to  a  similar  law  passed, 
e,  ^.,  by  the  Italian  Parliament,  in  the  case  of  a  person  not  dom- 
iciled in  Italy.  The  incapacity,  in  short,  produced  by  such  a  law 
would  be  regarded  as  constituting  a  privative  status,  which  was 
not  entitled  to  recognition  by  the  Courts  of  any  state  except  the 
state  where  the  law  was  in  f  orce.^ 

Exception  3.— A  marriage  is,  possibly,  not  valid  if  either  of  the  parties  is, 
according  to  the  law  of  the  country  where  the  marriage  is  celebratedf 
under  an  incapacity  to  marry  the  other.^ 

*  Sussex  Peerage  Case,  1844, 11  CI.  &  F.  86. 

'  Viz.,  the  issue  of  Princesses  marrying  into  foreign  families.  It  is  from 
this  exception  that  the  inference  may  be  drawn  that  the  Act  applies  to  de- 
scendants of  Greorge  II.,  who  may  not  be  British  subjects. 

>  See  Rule  122,  p.  474,  ante. 

^  '^  It  is  .  .  .  indispensable  to  the  validity  of  a  marriage  that  the  lex  loci 
'*  actus  be  satisfied  so  far  as  regards  the  capacity  of  the  parties  to  contract  it, 
"  whether  in  respect  of  the  prohibited  degrees  of  affinity,  or  in  respect  of  any 
"  other  cause  of  incapacity,  absolute  or  relatiye."  Westlake,  3rd  ed.,  p.  56,  cit- 
ing Scrimshire  v.  Scrimshire,  1752,  2  Hagg.  Cons.  395  ;  Middleton  v.  Janverin, 
1802,  2  Hagg.  Cons.  437;  Dalrymple  v.  Dalrymple,  1811,  2  Hagg.  Cons.  54. 
The  weight  due  to  Mr.  Westlake's  high  authority  necessitates  the  insertion  of 
this  exception.  Its  soundness,  however,  is  doubtful.  The  cases  he  cites  are 
consistent  with  his  doctrine,  but  do  not  necessitate  its  adoption. 
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ninstrations. 

1.  ^and  TF  are  citizens  of  Massachusetts,  and  TF  is  the  sister 
of  JjTs  deceased  wife.  H  marries  TF  in  a  church  in  London, 
in  accordance  with  all  the  formalities  required  by  English  law. 
According  to  the  law  of  Massachusetts,  marriage  with  a  deceased 
wife's  sister  is  legal.  The  marriage  of  H  and  W  is  (possibly) 
not  valid. 

2.  IT  a,ud  TF,  his  first  cousin,  are  British  subjects  domiciled  in 
England.  While  travelling  in  Portugal,  where  first  cousins  are 
legally  incapable  of  marrying  one  another,^  they  are  married  in  a 
Portuguese  church,  in  accordance  with  the  formalities  required  by 
Portuguese  law.     The  marriage  is  (possibly)  not  valid. 

8.  The  case  is  the  same  as  case  2,  except  that  ff  and  TFare 
married,  not  in  a  Portuguese  church,  but  at  an  English  consulate 
in  Lisbon,  in  accordance  with  the  provisions  of  the  Foreign  Mar- 
riage Act,  1892.    The  marriage  is  (possibly)  not  valid. 

II  and  TF,  British  subjects  domiciled  in  England,  are  first 
cousins ;  they  are  married  at  the  British  embassy  in  Portugal,  in 
accordance  with  the  requirements  of  the  Foreign  Marriage  Act, 
1892.     Their  marriage  is  valid.^ 

Rule  170.  —  Subject  to  the  exceptions  hereinafter  men- 
tioned, no  marriage  is  valid  which  does  not  comply^  both  as 
to  the  capacity  ^  of  the  parties  and  the  form  ^  of  celebra- 
tion^ with  Rule  169. 

Comment  and  ninstrations. 
(i)  Want  of  Capacity. 
Capacity  to  marry  ^  depends  upon  the  law  of  a  person's  domicil. 

1  SoUamayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1. 

*  I.  e,y  in  England.     Compare  SoUomayor  y.  De  Barros,  1879,  5  P.  D.  dl. 

Exception  3  has,  it  is  submitted,  no  application  to  a  case  where  the  parties 
to  a  marriage  can  claim  the  benefit  of  ez-territoriality. 

»  Sottomayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1, 6 ;  Brook  v.  Brook,  1861, 
9  H.  L.  C.  193,  234,  236. 

^  Kent  V.  Burgess,  1840, 11  Sim.  361 ;  /n  re  EsUUe  of  MeLougkUn,  1878, 1 
L.  B.  Ir.  (Ch.)  421  ;  Lacon  y.  Higgins,  1822, 3  Stark,  178  ;  Buder  y.  Freeman^ 
1756,  Ambl.  301 ;  Swift  y.  Kelly,  1835,  3  Knapp,  257;  WesUake,  p.  55  ;  Story, 
B.  113. 

'  See  p.  543,  ante. 
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*'  It  is  a  well-recognised  principle  of  law  that  the  question  of 
**  personal  capacity  to  enter  into  any  contract  is  to  be  decided  by 
^^  the  law  of  domicil.  It  is,  however,  urged  that  this  does  not 
^*  apply  to  the  contract  of  marriage,  and  that  a  marriage  valid  ac- 
cording to  the  law  of  the  country  where  it  is  solenmised  is  valid 
everywhere.  This,  in  our  opinion,  is  not  a  correct  statement  of 
*^  the  law.  The  law  of  a  country  where  a  marriage  is  solemnised 
must  alone  decide  all  questions  relating  to  the  validity  of  the 
ceremony  by  which  the  marriage  is  alleged  to  have  been  consti- 
^*  tuted ;  but,  as  in  other  contracts,  so  in  that  of  marriage,  per- 
^^  sonal  capacity  must  depend  on  the  law  of  domicil ;  and  if  the 
**  laws  of  any  country  prohibit  ita  subjects  within  certain  degrees 
^^  of  consanguinity  from  contracting  marriage,  and  stamp  a  mar- 
riage between  persons  within  the  prohibited  degrees  as  incestu- 
ous, this,  in  our  opinion,  imposes  on  the  subjects  of  that  countiy 
**  a  personal  incapacity  which  continues  to  affect  them  so  long  as 
*^  they  are  domiciled  in  the  country  where  this  law  prevails,  and 
^'  renders  invalid  a  marriage  between  persons  both,  at  the  time  of 
**  their  marriage,  subjects  of  and  domiciled  in  the  country  which 
*^  imposes  this  restriction,  wherever  such  marriage  may  have  been 
"  solemnised.''  ^ 

^^  The  learned  judge,^  [said  Lord  St.  Leonards]  •  •  .  came  to 
^^  the  conclusion,  after  an  elaborate  review  of  the  authorities,  that 
^'  a  marriage  contracted  by  the  subjects  of  one  country,  in  which 
**  they  are  domiciled,  in  another  country,  is  not  to  be  held  valid 
^*  if,  by  contracting  it,  the  laws  of  their  own  country  are  violated. 
^^  This  proposition  is  more  extensive  than  the  case  before  us  re- 
*^  quires  us  to  act  upon,  but  I  do  not  dissent  from  it."  ' 

The  principle  that  legal  capacity  to  marry  depends  upon  a 
person's  lex  domicilii  may  be  applied  by  our  Courts  either  to 
marriages  prohibited  by  English  law  and  celebrated  in  a  for- 
eign country,  or  to  marriages  prohibited  by  a  foreign  law  and 
celebrated  in  England. 

Marriages  prohibited  by  English  law.  —  A  marriage  with  his 
deceased  wife's  sister  by  a  widower  domiciled  in  England  is, 
under  this  principle,  invalid  wherever  celebrated.  Thus  H^  a 
Oerman  naturalized  and  domiciled  in  England,  married  TF,  also 
a  German,  and  his  deceased  wife's  sister  by  the  half  blood,  at 
Frankfort,  where  she  was  domiciled,  and  such  marriage  was  legal. 
He  then  returned  to  England,  and  continued  to  reside  there  till 

1  SoUomayar  v.  De  Barroa,  1877,  3  P.  D.  (C.  A.)  1,  6,  per  Curiam. 

'  Sir  Cr^stodl  Cresswell. 

s  Brook  V.  Brook,  1861,  9  H.  L.  C.  193»  234,  235,  per  Loid  St.  Leonards. 
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his  death.  It  was  held  here  that  ff  was  under  a  disability  to 
marry  TF,  and  that  the  disability  of  either  party  inyalidated  the 
marriage.^  So,  again,  where  Jff^  a  widower,  and  TF,  his  deceased 
wife's  sister,  both  being  domiciled  in  England,  went  for  a  short 
time  to  Denmark  and  were  there  married,  our  Courts  held  that 
such  a  marriage,  even  though  in  accordance  with  the  law  of  Den- 
mark, was  invalid,^  and  all  attempts  to  evade  the  law  of  England, 
by  marrying  in  a  country  where  marriages  with  a  deceased  wife's 
sister  are  lawful,  have  utterly  failed  in  obtaining  any  sanction 
for  such  marriages  from  our  Courts.  The  grounds  for  such  fail- 
ure have  been  thus  stated :  — 

^'  It  is  quite  obvious  that  no  civilised  state  can  allow  its  dom- 
'^  iciled  subjects  or  citizens,  by  making  a  temporary  visit  to  a  for- 
eign country,  to  enter  into  a  contract,  to  be  performed  in  the 
place  of  domicil,  if  the  contract  is  forbidden  by  the  law  of  the 
'^  place  of  domicil  as  contrary  to  religion  or  morality,  or  to  any 
*'  of  its  fundamental  institutions. 

'^  A  marriage  between  a  man  and  the  sister  of  his  deceased 
^'  wife,  being  Danish  subjects  domiciled  in  Denmark,  may  be  good 
^^  all  over  the  world,  and  this  might  likewise  be  so,  even  if  they 
^^were  native-bom  English  subjects,  who  had  abandoned  their 
^'  English  domicil,  and  were  domiciled  in  Denmark.  But  I  am  by 
^^no  means  prepared  to  say  that  the  marriage  now  in  question 
^'  ought  to  be,  or  would  be,  held  valid  in  the  Danish  Courts,  proof 
''  being  given  that  the  parties  were  British  subjects  domiciled  in 
"England  at  the  time  of  the  marriage,  that  England  was  to  be 
"  their  matrimonial  residence,  and  that  by  the  law  of  England 
"  such  a  marriage  is  prohibited  as  being  contrary  to  the  law  of 
"  God.  The  doctrine  being  established  that  the  incidents  of  the 
"  contract  of  marriage  celebrated  in  a  foreign  country  are  to  be 
"  determined  according  to  the  law  of  the  country  in  which  the 
'^  parties  are  domiciled  and  mean  to  reside,  the  consequence  seems 
"  to  follow  that  by  this  law  must  its  validity  or  invalidity  be  de- 
"  termined."  ^ 

The  principle  applied  by  our  Courts  to  marriage  with  a  deceased 

1  Mette  V.  Mette,  1859,  1  Sw.  &  Tr.  416;  28  L.  J.  (P.  &  M.)  117.  There  is 
no  doubt  that  stress  was  in  this  case  laid  on  H  being  a  British  subject,  but 
this  was  immaterial,  H^a  lex  domicilii  being  sufficient  to  invalidate  the  mar- 
riage. As  to  futile  attempts  to  treat  such  a  marriage  as  for  some  purposes 
valid,  see  Patoson  v.  Brown,  1879,  13  Ch.  D.  202  ;  Ayerst  v.  Jenkins,  ISiH^  L. 
R.  16  Eq.  276  ;  Howarth  v.  MiUs,  1866,  L.  R.  2  Eq.  389. 

2  Brook  V.  Brook,  1861,  9  H.  L.  C.  193.  See,  as  to  Scotch  law,  FenUm  v. 
Livingstone,  1859,  3  Macq.  497. 

8  Brook  y.  Brook,  1861,  9  H.  L.  C.  193,  212,  213^  per  Campbell,  C. 
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wife's  sister  will  be  applied  by  them  to  any  other  marriage  by  a 
person  domiciled  in  England  which  comes  within  the  prohibited 
degrees,  such  as  a  marriage  by  an  uncle  with  a  niece.^ 

Marriages  prohibited  by  foreign  law.  —  A  marriage  prohibited 
by  the  law  of  the  country  where  both  the  parties  are  domiciled,  and 
celebrated  here,  is,  though  legal  by  the  ordinary  rules  of  English 
law,  invalid  in  England. 

IT  and  TF,  Portuguese  subjects  domiciled  in  Portugal,  were 
first  cousins,  and  on  that  account  incapable  by  the  law  of  Portu- 
gal of  intermarrying  with  each  other  without  the  dispensation  of 
the  Pope.  While  residing  in  England,  but  not  domiciled  there, 
they  were  married  according  to  the  forms  required  by  English 
law.     The  marriage  was  held  invalid  by  our  Courts.^ 

Though  in  the  judgment  of  the  Court  stress  is  laid  on  the 
marriage  being  by  Portuguese  law  "  incestuous,"  and  on  the  fact 
that  the  parties  were  Portuguese  "  subjects,"  these  matters  are 
almost  certainly  immaterial.  The  true  ratio  decidendi  is,  that 
^^  the  question  of  personal  capacity  to  enter  into  any  contract  is 
"  to  be  decided  by  the  law  of  domicil."  ^ 

^  English  Courts  will,  of  course,  hold  invalid  a  marriage  by  any  person  who 
is  prohibited  from  entering  into  it  by  English  law.  There  is,  further,  no  doubt 
that  marriage  with  a  deceased  wife's  sister  is  prohibited  by  English  law.  The 
question,  however,  who  are  the  persons  to  whom  this  prohibition  is  intended  to 
apply,  admits  of  controversy,  and  in  fact  three  different  views  have  been  taken 
as  to  the  answer  to  be  given  to  it. 

First,  The  prohibition  has  been  thought  to  apply  to  all  persons  whomso- 
ever, whether  British  subjects  or  aliens.  This  is  the  natural  view  of  those 
who  hold  that  English  law  treats  the  marriage  in  question  as  strictly  incestu- 
ous. Brook  V.  Brook,  1861,  9  H.  L.  C.  193,  230,  234,  language  of  Lord  Sl 
Leonards. 

Secondly.  The  prohibition  has  been  held  to  apply  to  all  British  subjects 
and  to  all  persons  domiciled  in  England.  This  was,  perhaps,  the  view  of  the 
Court  which  gave  judgment  in  Mette  v.  MetU,  1869,  1  Sw.  &  Tr.  416 ;  28  L.  J. 
(P.  &  M.)  117. 

Thirdly.  The  prohibition  may  be  considered  to  apply  to  all  persons, 
whether  British  subjects  or  aliens,  domiciled  in  England,  and  to  such  persons 
only.  This,  on  the  whole,  would  seem  to  have  been  the  view  of  the  House  of 
Lords  when  giving  judgment  in  Brook  v.  Brook,  1861,  9  H.  L.  C.  193  (see 
especially,  language  of  Campbell,  C,  pp.  212,  213,  and  of  Lord  Cranworth,  pp. 
226-228),  and  is  (it  is  conceived)  the  sounder  view.  It  is  in  conformity  with 
Sottamayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1,  and  is  reconcilable  with  the 
colonial  Acts  making  the  marriag^es  in  question  legal  in  the  colonies. 

*  Soitomayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1. 

»  SoUomayor  v.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1,  6,  per  Curiam, 
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(2^  Want  of  Farm. 

No  mairiage  is  valid  which,  in  respect  of  form  (including  in 
that  term  all  the  formalities,  rifces,  and  ceremonies  of  marriage}, 
does  not  fall  within  the  terms  of  Rule  169.^ 

The  following  are  examples  of  marriages  which  are  invalid  on 
account  of  not  fulfilling  the  conditions  as  to  form  of  Rule  169 :  — 

In  1838  ^  H  and  W>,  English  persons  domiciled  in  England, 
are  married  at  the  English  church  at  Antwerp  by  a  clergyman  of 
the  Church  of  England,  in  the  presence  of  the  English  consul. 
Formalities  required  in  respect  of  residence  and  otherwise  by 
Belgian  law  are  omitted.     The  marriage  is  invalid.^ 

In  1833  H  and  TF,  Irish  persons  domiciled  in  Ireland,  go  in 
England  through  a  ceremony  of  marriage  celebrated  by  a  Roman 
CathoUc  priest.     The  marriage  is  invalid.^ 

H  and  TF,  persons  domiciled  in  Scotland,  marry  in  England 
by  acknowledging  themselves  to  be  man  and  wife  in  the  presence 
of  third  parties.     The  marriage  is  invalid.^ 

H^  a  Frenchman,  marries  W^  an  Englishwoman  and  British 
subject,  at  the  chapel  of  the  French  embassy,  without  complying 
with  the  requirements  of  English  law  as  to  banns,  license,  etc. 
The  marriage  is  invalid.^ 

Exception  1.  —  A  marriage  celebrated  in  England  is,  possiblj,  not  rendered 
invalid  by  the  incapacity  of  the  wife  according  to  the  law  of  her  domicQ 
to  marry  the  husband,  if  the  husband,  being  domiciled  in  England,  is  by 
English  law  under  no  incapacity  to  marry  the  wife.^ 

Comment 

From  the  principle  that  capacity  depends  on  the  law  of  a  per- 
son's domicil,  it  would  seem  to  follow  that  the  disability  of  either 
party ,^  under  the  law  of  his  or  her  domicil,  to  contract  a  marriage 
with  the  other,  invalidates  the  marriage.  A  suggestion  has,  how- 
ever, been  judicially  made  that  the  application  of  the  principle 

1  See  pp.  626,  627,  anU. 

'  And  therefore  prior  to  the  Foreign  Marriage  Act,  1849, 12  &  13  Viet.  cap. 
68. 

•  Kent  v.  Burgess,  1840, 11  Sim.  361.  Compare  Cathenoood  y.  CasUm,  1844^ 
13  M.  &  W.  261  ;  13  L.  J.  Ex.  334. 

«  In  re  Estate  of  McLoughlin,  1878, 1  L.  R  Ir.  (Ch.)  421.  In  each  of  the 
foregoing  cases  the  marriage,  but  for  its  not  conforming  to  the  Ux  lod  eot^ 
tractus,  would  be  valid  by  the  English  common  law. 

^  It  would  be  held  invalid  in  Scotland  as  well  as  in  England.  2  i^Vtwer,  Hiit- 
hand  and  Wife,  2nd  ed.,  1309,  1310. 

*  Compare  Pertries  v.  Tondear,  1790, 1  Hagg.  Cons.  136. 
'  See  Sottomayor  v.  De  Barros,  1879,  6  P.  D.  94. 

8  See  Mette  v.  MetU,  1859, 1  Sw.  &  Tr.  416 ;  28  L.  J.  (P.  &  M.)  117. 
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shoald  be  limited  to  cases  in  which  both  of  the  parties  are  domi- 
ciled in  a  country  by  the  laws  of  which  they  are  incapable  of 
intermarriage. 

'^  Our  opinion  [that  parties  cannot  make  a  valid  marriage 
who  are  under  an  incapacity  by  their  lex  domicilii^  .  .  ,  is  conr 
^^ fined  to  the  case  where  both  the  contracting  parties  are^  at  the 
"  time  of  their  marriage^  domiciled  in  a  country  the  laws  of  which 
*^ prohibit  their  marriage.  All  persons  are  legally  bound  to  take 
^^  notice  of  the  laws  of  the  country  where  they  are  domiciled.  No 
^'  country  is  bound  to  recognise  the  laws  of  a  foreign  state  when 
^'  they  work  injustice  to  its  own  subjects,  and  this  principle  would 
''prevent  the  judgment  in  the  present  case  being  relied  on  as  an 
''  authority  for  setting  aside  a  marriage  between  a  foreigner  and 
''  an  English  subject  domiciled  in  England,  on  the  ground  of  any 
''  personal  incapacity  not  recognised  by  the  law  of  this  country."  ^ 

The  suggested  limitation  has  been  acted  upon  in  one  case  to  the 
extent  stated  in  the  Exception,  and  must,  provisionally  at  least, 
be  assumed,  in  spite  of  its  illogical  character,  to  be  good  law. 

jETand  TF^are  first  cousins.  II  is  domiciled  in  England.  TF, 
the  woman,  is  domiciled  in  Portugal,  and  is,  under  the  law  of  her 
Portuguese  domicil,  incapable  of  marrying  ff.  They  marry  in 
England.     The  marriage,  semble,  is  valid.' 

Exception  2.* — A  marriage  celebrated  in  England  is  not  invalid  on  account  of 
any  incapacity  of  either  of  the  parties  which,  though  imposed  by  the  law 
of  his  or  her  domicil,  is  of  a  kind  to  which  our  Courts  refuse  recognition. 

Comment 

H,  a  negro,  domicUed  in  a  country  where  marriages  between 
whites  and^.;groes  are  prohibited,  ^d  TF,  a  whiteToman,  also 
there  domiciled,  come  to  England,  and,  without  having  acquired 
an  English  domicil,  are  married  here.     The  marriage  is  valid.^ 

1  Sottomayor  v.  De  BarroB,  1877,  3  P.  D.  (C.  A.)  1,  6,  7,  per  Curiam. 

Sayigny,  however,  holds  that  an  incapacity  affecting  a  future  wife  according 
to  the  law  of  her  domicil,  but  not  affecting  the  future  husband  according  to 
the  law  of  his  domicil,  is  immaterial.  Hence,  though  he  would  approve  of  the 
decision  in  Mette  v.  Mette,  he  would  hold  that,  if  in  that  case  the  husband  had 
been  domiciled  in  Germany  whilst  the  wife  had  been  domiciled  in  England, 
the  marriage  ought  to  have  been  held  valid  by  our  Courts.  See  Savigny^  s. 
379,  pp.  291,  292. 

*  Sottomayor  v.  De  Barros,  1879,  5  P.  D.  94.  See,  however,  Mr.  Westlake's 
cogent  criticism  on  the  judgment  in  Sottomayor  v.  De  Barros^  1879, 5  P.  D.  91 ; 
WesUake,  pp.  67,  58. 

<  See  Rule  122,  p.  474,  ante, 

^  ^  It  has  been  decided  that  State  laws  forbidding  the  intermarriage  of  whites 
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So  the  marriage  of  a  monk  or  a  nun  would  be  held  valid  here, 
even  though  he  or  she  might  be  incapable  of  marriage  by  the 
law  of  his  or  her  domicil.^ 

Exception  3.  —  Any  marriage  is  valid  which  is  made  valid  by  Act  of  Parlia- 
ment.^ 

Comment 

Acts  are  often  passed  rendering  valid  ^  marriages,  or,  rather, 
attempted  marriages,  which  are  invalid  on  account  of  the  omission 
of  some  necessary  formality.  Such  marriages  are,  of  course,  valid 
throughout  the  British  dominions.^ 

(B)  ASSIGNMENT  OF  MOVABLES   IN  CONSEQUENCE 

OF  MARRIAGES 

Rule  171.^  —  Where  there  is  no  marriage  contract  or 
settlement;  the  mutual  rights  of  husband  and  wife  to  each 
other's  movables,  whether  possessed  at  the  time  of  the  mar^ 

'*  and  blacks  are  such  police  regulations  as  are  entirely  within  the  power  of  the 
"  States,  notwithstanding  the  provisions  of  the  new  amendments  to  the  Federal 
*'  Constitution."   Cooley,  Constitutional  Limitations,  6th  ed.,  1890,  p.  481,  note  1. 

^  See  Coke  Litt.,  p.  136a;  2  Coke  Inst.,  p.  687.  See  as  to  the  principle  of 
this  exception,  Intro.,  General  Principle  II.  (B),  p.  32,  ante^  and  Rule  122, 
p.  474,  ante. 

^  See  Intro.,  General  Principle  11.  (A),  p.  32,  ante^  and  Rule  144,  p.  541, 
ante. 

'  See,  for  example,  the  Marriage  Validation  Act,  1888, 51  &  52  Vict.  cap.  28. 

^  Question,  —  Can  a  marriage  be  valid  where  the  requirements  of  Rule  169, 
as  to  form  are  of  necessity  neglected  ?     (Compare  pp.  634,  635,  ante), 

H  and  W,  an  Englishman  and  an  Englishwoman  domiciled  in  England,  are 
passengers  on  board  a  British  ship.  The  ship  is  wrecked  on  a  desert  island. 
The  crew  and  the  passengers  are  saved,  but  have  no  means  of  leaving  the  is- 
land. H  and  W  wish  to  marry.  There  is  no  local  form  of  marriage  to  follow. 
There  is  no  minister  in  holy  orders  among  the  shipwrecked  persons.  H  and 
W  marry  per  verba  de  prcesentij  in  the  presence  of  their  companions.  Is  such  a 
marriage  valid  ?  Semble,  it  is  not;  the  invalidity,  however,  arises  wholly  from 
the  strict  application  of  Reg.  v.  MiUis,  1844, 10  CI.  &  F.  534.  But  for  this  case 
the  marriage  might  be  good  at  common  law  and  valid;  nor  is  it  quite  certain 
that  in  the  absence  of  any  possibility  of  compliance  either  with  the  local  form 
or  with  the  common  law,  the  marriage  might  not  be  held  valid  within  the  prin> 
ciple  suggested  by  Ruding  v.  Smith,  1821,  2  Hagg.  Cons.  371. 

6  Story,  88.  143-199 ;  Foote,  2nd  ed.,  pp.  315-321 ;  Westlake,  3rd  ed^  pp. 
65-74;  35-38;  Savigny,  s.  379,  pp.  292-298;  Bar  (Gillespie's  transL)  pp.  405- 
427.  The  effect  of  marriage  on  immovables  is  governed  by  the  lex  situs.  See 
Rule  138,  p.  516,  ante,  and  p.  519,  ante. 

«  Stein's  Case,  1813,  1  Rose,  462,  481 ;  Selkrig  v.  Davis,  1814,  2  Rose,  291 ; 
Story,  ss.  184r-199 ;  Westlake,  p.  68. 


MABBIA6E.  649 

riage  or  acquired  afterwards,  are  (subject  to  the  possible 
exception  hereinafter  mentioned)  governed  by  the  law  of 
the  husband's  actual  [or  intended  ?]  domicil  at  the  time  of 
the  marriage,  without  reference  to  the  law  of  the  country 

(1)  where  the  marriage  is  celebrated,  or 

(2)  where  the  wife  is  domiciled  before  marriage. 

The  husband's  actual  [or  intended?]  domicil  at  the  time 
of  the  marriage  is  hereinafter  termed  ^^the  matrimonial 
domicil." 

Gommeiit 

This  Rule  may  be  considered  well  established.  No  English  de- 
cision can,  it  is  true,  be  cited  which  directly  establishes  it.  It  is, 
however,  in  harmony  with  the  tendency  of  decided  cases,  is  not 
opposed  to  any  doctrine  judicially  laid  down,  and  commands  the 
general  ^  consent  of  jurists. 

The  term  ^^  matrimonial  domicil "  ^  used  in  the  Rule  means  in 
general  the  actual  domicil  of  the  husband  at  the  time  of  the  mar- 
riage ;  but  it  may  possibly,  when  persons  marry  with  the  avowed 
intention  of  immediately  settling  in  some  country  where  the  hus- 
band is  not  actually  domiciled,  mean  not  the  actual  but  the  in- 
tended domicil  of  the  husband.^  Even  though  some  little  doubt 
may  be  entertained  whether  our  Courts  will  ever  look  to  the  in- 
tended, rather  than  the  actual,  domicil  of  the  husband,  as  deter- 
mining the  law  which  regulates  the  rights  of  the  parties  to  a  mar- 
riage in  respect  of  movables,  there  can,  it  is  conceived,  be  no 
doubt  that  English  tribunals  will  not  hold  that  these  rights  are 
to  be  determined  with  reference  either  to  the  law  of  the  country 
where  the  marriage  is  celebrated,^  or  to  the  law  of  the  countiy 
where  the  wife  was  domiciled  immediately  before  marriage. 

^  Story,  ss.  158,  159,  appears  to  suggest  that  the  effect  of  a  marriage  on 
property  depends  on  the  law  of  the  place  where  the  marriage  is  celebrated. 
This  view,  which  is  not  countenanced  hy  other  writers,  is  hardly  consistent 
with  the  language  which  he  uses  in  ss.  186,  187.  The  expressions  employed 
in  ss.  158, 159,  refer,  it  may  be  assumed,  to  cases  in  which  the  place  where  the 
marriage  is  celebrated  is  also  the  place  of  the  matrimonial  domicil. 

^  "  By  the  '  matrimonial '  domicil  is  to  be  understood  that  of  the  husband  at 
"  the  date  of  the  marriage,  with  a  possible  exception  in  favour  of  any  other 
**  which  may  have  been  acquired  immediately  after  the  marriage,  in  pursuance 
'^  of  an  agreement  to  that  effect  made  before  it."     Westlake,  3rd  ed.,  p.  68. 

*  See  1  Bishop,  Marriage  and  Divorce,  5th  ed.,  s.  404. 

^  There  are  expressions  to  be  found  of  Grove,  J.,  in  De  Greuchy  v.  WilU, 
1879,  4  C.  P.  D.  362,  364,  which  appear  to  imply  that  the  husband's  liability  to 
pay  ante-nuptial  debts  of  the .  wife  may  depend  on  the  law  of  the  country 
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Dlnstrations. 


1.  J7,  domiciled  in  England,  marries  in  London  TF,  a  French- 
woman domiciled  in  France.  The  rights  of  the  parties  to  movar 
bles  are  governed  by  the  law  of  England,  just  as  they  would  be  if 
^and  W  were  both  domiciled  in  England.^ 

2.  ff^  domiciled  in  England,  marries  in  Switzerland  TF,  a 
Frenchwoman  domiciled  in  Italy.  The  rights  of  the  parties  to 
movable  property  are  governed  by  the  law  of  England. 

3.  ^,  domiciled  in  England,  marries  in  France  TF,  a  French- 
woman. W  after  her  marriage  inherits  £1,000.  The  right  to 
the  money  is  governed  by  the  law  of  England. 

4.  H^  domiciled  in  France,  marries  W^  a  woman  domiciled  in 
England.  The  marriage  takes  place  in  London.  The  rights  of 
H  over  the  movables  of  TF,  and  of  W  over  the  movables  of  ^ 
respectively,  are  governed  by  the  law  of  France. 

5.  Sf  domiciled  in  England,  marries  TF,  a  woman  domiciled  in 
France.  It  is  the  intention  of  both  parties  to  go,  immediately 
after  the  marriage,  and  settle  in  Scotland.  This  intention  they 
forthwith  carry  out.  Their  rights  over  movables  are  governed  by 
Scotch  law  (?). 

Exception,  —  Where  the  domicil  of  the  parties  is  changed  after  maniage,  the 
matual  rights  of  husband  and  wife  over  each  other's  sabseqnently  acquired 
movables  are  (possibly)  governed  by  the  law  of  their  domicil  at  the  time 
of  the  acquisition. 

Comment  and  ninstration. 

Two  different  views  exist  as  to  the  effect  (in  the  absence  of  a 
marriage  contract  or  settlement)  of  a  change  of  domicil  after 
marriage  on  the  rights  over  movables  of  the  husband  and  wife. 

The  prevailing  view  is,  that  the  law  of  the  husband's  domicil 
at  the  time  of  the  marriage  supplies  the  rule  by  which  the  parties 
tacitly  ag^ed  or  intended  that  their  property  relations  as  regards 
movables  should  be  regulated  throughout  life.  On  this  view,  a 
subsequent  change  of  domicil  in  no  way  affects  these  relations. 

where  the  marriage  is  celebrated.  They  are  not,  however,  necessary  to  the 
decision  of  the  case.  On  the  other  hand,  it  is  to  be  noted  that  under  the  Mar- 
ried Women's  Property  (Scotland)  Act,  1881  (44  &  45  Vict  cap.  21),  s.  1,  the 
application  of  the  Act  on  the  property  of  a  married  woman  is  made  to  depend 
on  the  husband  having  his  domicil  in  Scotland  at  the  time  of  the  marriage. 

^  /.  e.,  Wb  rights  are  governed  (assuming  the  marriage  to  take  place  after 
1st  January,  1883)  by  the  Married  Women's  Property  Act,  1882,  and  the  Acts 
amending  the  same. 
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JJand  TF,  domiciled  in  England,  are  there  married.  They  after- 
wards become  domiciled  in  France,  where  they  make  large  gains 
in  trade.  Our  Courts,  on  the  view  now  under  consideration, 
would  hold  that  the  rights  of  the  husband  and  wife  respectively 
to  such  gains  ought  to  be  determined  with  reference  to  the  rules, 
not  of  French,  but  of  English  law.^ 

A  different  view  has  obtained  currency  in  the  United  States. 
American  Courts  and  writers  of  repute  hold  that  a  change  of 
domicil  involves  the  intention  to  submit,  as  to  future  acquisitions, 
to  the  law  of  the  new  domicil,  and  hence  that,  ^^  where  married 
^^  persons  transfer  their  domicil  to  another  State,  their  subsequent 
^^  acquisitions  in  the  latter  State  are  governed  by  its  laws,  and  not 
^^  by  the  former  laws."  ^  On  this  view,  the  rights  of  the  parties 
in  the  supposed  case  to  the  gains  made  after  settlement  in  France 
would  depend  on  French,  not  on  English  law. 

Which  of  these  two  views  will  be  finally  adopted  by  our  Courts 
is,  it  is  conceived,  fairly  open  to  doubt.  The  validity,  therefore, 
of  the  Exception  to  Sule  171  must  be  considered  an  open  ques- 
tion. 

All  writers,  it  should  be  noticed,  appear  to  admit  that  a  change 
of  domicil  does  not  affect  the  rights  of  husband  or  wife  to  prop- 
erty fully  acquired  by  either  of  them  under  the  law  of  their  for- 
mer domicil.^ 

^^  If  married  persons  remove  from  one  jurisdiction  to  another,  it 
^^  is  the  teaching  of  adjudications,  the  same  as  of  legal  reason, 
^^  that  they  carry  with  them  to  the  new  jurisdiction  those  rights  of 
^*  property  which  the  law  of  the  old  jurisdiction  gave  them  when 
"  they  left  it.  For  example :  If,  where  the  common  law  prevails, 
«  a  man  and  woman  are  married,  and  she  has  a  purse  of  money  in 
'^  her  pocket,  or  watch  at  her  belt,  this  money  or  watch  becomes 
^*  the  actual  property  of  her  husband,  although  it  does  not  come 
^^  otherwise  into  his  possession.  Then,  if  the  parties  remove  to  a 
^^  State  where  the  laws  secure  to  the  wife  what  was  hers  before 
^^  marriage,  the  ownership  in  this  property  is  not  transferred  back 
*^  to  her,  but  remains  his  in  the  new  locality  as  it  was  in  the  old. 
^^  This  rule  applies  also  to  property  of  the  wife  acquired  after 

^  **  In  the  absence  of  express  contract,  the  law  of  the  matrimonial  domicil 
**  regulates  the  rights  of  the  husband  and  wife  in  the  movable  property  belong- 
"  ing  to  either  of  them  at  the  time  of  the  marriage,  or  acquired  by  either  of 
*'them  during  the  marriage."     Wesdakey  3rd  ed.,  p.  68. 

^  2  Bishop,  Law  of  Married  Women^  s.  669.    See  1  Bishop,  Marriage  and 

Divorce,  6th  ed.,  s.  405. 

'  That  this  must  be  so  results  from  General  Principle  Ko.  I.,  Intro.,  p.  22, 
ante. 
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^'  marriage.  If,  by  the  law  of  the  place,  it  vests  in  the  husband, 
^^  it  remains  his  after  the  removal  to  a  State  whose  laws  secure  the 
"  like  property  to  the  wife  under  corresponding  circumstances."  ^ 
H^  domiciled  in  England,  marries  TF,  a  Frenchwoman  dom- 
iciled in  France.  Whilst  in  England  they  make  £2,000  in  trade. 
They  afterwards  acquire  a  domicil  in  France,  and  whilst  there 
domiciled  make  £1,000.  The  rights  of  /Tand  TFto  the  £2,000 
are  governed  by  English  law.  But,  if  the  Exception  hold  good, 
their  respective  rights  over  the  £1,000  are  governed  by  French 
law. 

Rule  172.^  —  Where  there  is  a  marriage  contract  or 
settlement,  the  terms  of  the  contract  or  settlement  govern 
the  rights  of  husband  and  wife  in  respect  of  all  movables 
within  its  terms  which  are  then  acquired  or  are  afterwards 
acquired.^ 

Comment 

Parties  to  a  marriage  contract  may  regulate  their  mutual  rights 
to  property  on  whatever  terms  they  think  fit,  and  our  Courts  will, 
in  general,  enforce  the  terms  which  the  parties  have  agreed  upon. 
In  1803  H  and  TF,  British  subjects  domiciled  in  England,  mar- 
ried in  Paris.  Their  marriage  contract  stipulated  that  their  rights 
over  property  should  be  regulated  in  accordance  with  French  law. 
Under  this  law  a  wife  has  a  power  of  making  a  will.  It  was  held 
by  our  Courts  that  such  a  contract  was  to  be  enforced,  and  that 

^  2  Bishop,  Law  of  Married  Women,  b.  666.  He  raises  a  curious  question  as 
to  the  effect  of  change  of  domicil  on  a  wife's  ckoses  in  acticm  not  reduced  into 
the  husband's  possession. 

^  Capacity  to  contract,  at  any  rate  as  regards  contracts  connected  with  mar- 
riage, depends  on  the  hiw  of  a  person's  domicil  (see  Rule  146,  p.  543,  ofiie). 
Hence  the  capacity  of  eacli  one  of  the  parties  to  an  intended  marriage  to  enter 
into  a  marriage  contract  (t.  e.,  execute  a  settlement  before  the  marriage)  de- 
pends upon  the  law  of  his  or  her  respective  domicil  at  the  time  of  entering 
into  the  contract  or  executing  the  settlement.  In  re  Cookers  Trusts,  1887,  56 
L.  J.  Ch.  637  ;  Cooper  v.  Cooper,  1888,  13  App.  Cas.  88,  with  which  compare 
Duncan  v.  Dixon,  1890,  44  Ch.  D.  211 ;  Carter  v.  SUher,  [1892]  2  Ch.  (C.  A.) 
278. 

»  Story,  s.  143  ;  Feaubert  v.  Turst,  1702,  Pre.  Ch.  207  ;  Anstruther  v.  Adair, 
1834,  2  My.  &  K.  513  ;  WiUiams  v.  WiUiams,  1841,  3  Beav.  547  ;  Este  v.  Smyth, 
1854, 18  Beav.  112,  23  L.  J.  (Ch.)  705 ;  Duncan  v.  Cannan,  1854,  18  Beav. 
128  ;  23  L.  J.  (Ch.)  265  ;  Bank  of  Scotland  v.  Cuthbert,  1813,  1  Rose,  481 ; 
Watts  V.  Shrimpton,  1856,  21  Beav.  97;  McCormick  v.  Gamett,  1854,  6  De  G. 
M.  &  G.  278  ;  Van  Grutten  v.  Dighy,  1862,  31  Beav.  561;  32  L.  J.  (Ch.)  179 ; 
Byam  v.  Byam,  1834, 19  Beav.  58. 
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the  rights  of  the  parties  were  the  same  that  French  subjects  would 
have  had  under  such  a  contract,  and  that,  therefore,  a  will  by  the 
wife  was  valid.^ 

Sub-Rule  1.^  —  A  marriage  contract  or  settlement  will, 
in  the  absence  of  reason  to  the  contrary^  be  construed  with 
reference  to  the  law  of  the  matrimonial  domicil.^ 

Comment  and  niustratioii. 

^'  It  appears  to  be  a  well-settled  principle  of  law  in  relation  to 
contracts  regulating  the  rights  of  property  consequent  upon  mar- 
riage, as  far  at  least  as  personal  property  is  concerned,  that,  if 
^^  the  parties  marry  with  reference  to  the  laws  of  a  particular 
^'  place  or  country  as  their  future  domicil,  the  law  of  that  place 
^^  or  country  is  to  govern  as  the  place  where  the  contract  is  to  be 
"  carried  into  full  effect."  * 

ZTand  TF,  persons  domiciled  in  Scotland,  mariy  in  London.  A 
marriage  contract  or  settlement  is  made  between  them  in  the 
Scotch  form.  H  and  W  afterwards  become  domiciled  in  Eng- 
land. The  rights  of  the  parties  are,  nevertheless,  to  be  decided 
with  reference  to  Scotch  law ;  for  "  this  contract,  though  prepared 
'^  in  England  and  a  valid  English  contract,  is  to  be  governed  by 
^^  the  Scotch  law,  and  the  construction  and  operation  of  it  must 
"  be  the'  same  whether  in  or  out  of  Scotland."  ^ 

^  ^$ie  Y.  Smyth,  1854, 18  Beav.  112.  The  form  of  the  marriage  contract 
or  settlement  ought,  it  would  seem,  to  depend  on  the  law  of  the  place  where 
it  is  made  (see  Rule  147,  p.  549,  ante).  Our  Courts,  however,  at  any  rate 
when  one  of  the  parties  to  a  marriage  contract  is  a  British  subject  and  the 
property  dealt  with  is  in  England,  show  a  strong  inclination  not  to  hold  it  in- 
valid on  account  of  merely  formal  invalidity  under  the  lex  loci  contractus,  (See 
Exception  3,  p.  552,  ante,  to  Rule  147;  Van  Grutten  v.  Digby,  1862,  32  L.  J. 
Ch.  179  ;  31  Beav.  561. 

'  This  and  the  following  Sub-Bules  are  in  reality  applications  of  the  general 
principle  embodied  in  Rule  149,  ante,  that  the  interpretation  of  a  contract  is 
determined  in  accordance  with  the  law  by  which  the  parties  may  be  presumed 
to  have  intended  that  it  should  be  governed.     And  see  Rule  143,  p.  540,  ante, 

»  See  Duncan  v.  Cannan,  1854, 18  Beav.  128;  23  L.  J.  (Ch.)  265  ;  Byam  v. 
Byam,  1854, 19  Beav.  68  ;  CoUiss  v.  Hector,  1875,  L.  R.  19  Eq.  334  ;  Cham- 
berlain V.  Napier,  1880, 15  Ch.  D.  614  ;  Anstruiher  v.  Adair,  1834,  2  My.  &  K. 
513  ;  Le  Breton  v.  MUes,  8  Paige,  261  (Am.)  ;  1  Bishop,  Law  of  Marriage  and 
Divorce,  5th  ed.,  s.  404.  **The  decisions  of  the  English  tribunals  establish 
** .  ,  .  that  where  there  is  an  express  contract  it  is  governed,  as  to  its  oonstruc- 
'^  tion,  by  the  law  of  the  matrimonial  domicil."    PhUlimore,  s.  466. 

^  Le  Breton  v.  Miles,  8  Paige,  261,  265,  per  Curiam,  This  statement  of  the 
IsLW,  though  extracted  from  an  American  case,  may  be  taken  as  representing 
the  doctrine  of  English  Courts. 

»  Duncan  v.  Cannan,  1854,  23  L.  J.  (Ch.)  266,  273,  per  RomiUy,  M.  R. 
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Sub-Rule  2.  —  The  parties  may  make  it  part  of  the 
contract  or  settlement  that  their  rights  shall  be  subject  to 
some  other  law  than  the  law  of  matrimonial  domicil,  in 
which  case  their  rights  will  be  determined  with  reference  to 
such  other  law.^ 

DlnstratioiL 

IIsLnd  Wi  domiciled  in  England,  make  it  part  of  their  mar- 
riage contract  that  their  rights  shall  be  regulated  in  accordance 
with  the  law  of  France.  Our  Courts  will,  as  far  as  possible,  give 
effect  to  the  contract  in  accordance  with  French  law.' 

SuB-RuLB  3.  —  The  law  of  the  matrimonial  domicil  will, 
in  general,  decide  whether  particular  property  (e.  g.,  any 
future  acquisition)  is  included  within  the  terms  of  the  mar- 
riage contract  or  settlement. 

Comment 

The  law  with  reference  to  which  the  marriage  contract  or  set- 
tlement is  construed,  which  is  in  general  the  law  of  the  matrimo- 
nial domicil,  must,  it  is  conceived,  as  far  as  the  question  is  a 
matter  of  law,  determine  whether  any  particular  class  of  movable 
property,  e.  ^.,  goods  and  chattels  acquired  after  the  marriage,  are 
incladed  within  the  terms  of  the  contract. 

Property  not  incladed  within  the  terms  of  the  contract  will  be 
regulated  by  the  rules  applicable  to  cases  where  there  is  no  mar- 
riage contract.^ 

Sub-Rule  4. — The  effect  or  construction  of  the  mar^ 
riage  contract  or  settlement  is  not  varied  by  a  subsequent 
change  of  domicil.^ 

>  EsU  Y.  Smyth,  1854,  23  L.  J.  (Ch.)  705 ;  18  Beav.  112  ;  Dunctn  y.  Cwi^ 
nan,  1854,  18  Beav.  128  ;  Chamberlain  v.  Napier,  1880, 15  Ch.  D.  614.  The 
same  result  would  follow  if  it  could  he  fairly  inferred  from  the  terms  of  the 
contract  that  the  intention  of  the  parties  (though  not  expressed  in  so  many 
words)  was  that  it  should  be  construed  with  reference  to  French  law. 

«  Ibid, 

•  See  Rule  171,  p.  648,  ante;  Hoare  y.  Hornby,  1843,  2  Y.  &  C.  121 ; 
Anstruther  y.  Adair,  1834,  2  My.  &  K.  513 ;  Duncan  y.  Cannon^  1854,  18 
Beay.  128  ;  23  L.  J.  (Ch.)  265  ;  PhiUimare,  s.  476. 

*  See  Dtmcan  y.  Cannan,  1854, 18  Beay.  128;  23  L.  J.  (Ch.)  265. 
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Comment 


The  effect  of  a  contract  mast  depend  on  the  intention  of  t&e 
parties  at  the  time  of  making  it.  A  marriage  contract  or  settle- 
ment most,  therefore,  be  construed  with  reference  to  the  law, 
whatever  it  was,  which  the  parties  had  in  view  when  the  contract 
was  made,  i.  6.,  the  law  of  the  matrimonial  domicil  at  the  time 
of  the  marriage.  No  later  change  of  domicil  can  affect  its  mean- 
ing. 

Rule  173.^ — The  mutual  rights  of  husband  and  wife  in 
respect  of  succession  to  movables  on  the  death  of  the  other 
are,  in  so  far  as  they  are  not  determined  by  any  marriage 
contract  or  settlement,  governed  by  the  law  of  the  deceased's 
domicil  at  the  time  of  his  or  her  death. 

Comment 

As  the  wife's  domicil  is  legally  that  of  her  husband,  this  Rule 
amounts  in  fact  to  saying  that  the  right  to  succession  between 
the  parties  will  depend  in  every  case  upon  the  domicil  of  the  hus- 
band at  the  time  when  the  death  (in  respect  of  which  successiou 
is  claimed)  takes  place.  If  the  husband  dies  first,  the  domicil  to 
be  looked  to  is  his  domicil  at  the  time  of  his  own  death.  If  the 
wife  dies  first,  the  domicil  in  question  is  that  of  the  husband  at 
the  time  of  her  death.  This  Rule  applies,  of  course,  only  in  so 
far  as  is  consistent  with  the  terms  of  any  marriage  contract  or 
settlement. 

^  See  WegdakXt  p«  73,  8.  42  ;  Savigny,  s.  379,  p.  298. 


AMERICAN  NOTES. 

CHAPTER  XXVI. 

MARRIAGE. 

1.  Validity  of  Mabriaoe.  —  A  marriage  valid  where  it  was  contracted 
Is  valid  everywhere.  Commonwealth  v.  Zone,  113  Mass.  458,  462,  463 ;  Com- 
monwealth  v.  Graham,  157  Mass.  73  ;  Van  Starch  v.  Griffin^  71  Pa.  St.  240 ; 
Ditson  V.  Ditsony  4  R.  I.  87  ;  Harding  v.  Alien,  9  Me.  140  ;  Simonds  v.  Allen, 
33  111.  App.  612 ;  Campbell  v.  Crampton,  18  Blatchf.  C.  C.  150, 156  ;  2  Fed. 
Rep.  417  ;  Far.  ReL  of  the  U,  S.  1887,  pp.  296,  1133 ;  1  Bishop,  Marriage, 
Divorce,  and  Separation,  s.  838.  To  this  rale  the  only  exceptions,  in  the  absence 
of  statute,  are  marriages  which  are  polygamous  or  incestuous.  CommontoeaUh 
V.  Lane,  113  Mass.  458, 463  ;  Commontoealth  v.  Graham,  167  Mass.  73  ;  Stever^ 
son  V.  Grray,  17  B.  Mon.  193.  By  "incestuous"  in  this  relation  is  meant 
"  incestuous  according  to  the  general  opinion  of  Christendom  ;  and  by  that 
**  test,  the  prohibited  degrees  include,  beside  persons  in  the  direct  line  of  con- 
*<  sanguinity,  brother  and  sisters  only,  and  no  other  collateral  kindred.'* 
Commonioealth  v.  Lane,  113  Mass.  468,  463.  Wharton,  Conf,  of  L,,  while  sug- 
gesting that  matrimonial  capacity  should  be  determined  by  national  policy, 
says  that  our  policy  is  ''  to  sustain  matrimonial  capacity  in  all  cases  of  per- 
*'  sons  arrived  at  puberty,  and  free  from  the  impediment  of  prior  ties,"  s.  165. 
Aliens  as  well  as  citizens  must  comply  with  the  forms  of  the  lex  loci  cd^nra- 
tionis,  Roche  v.  Washington,  19  Ind.  53  ;  **  and  the  only  exceptions  are  when 
**  those  forms  are  such  as  the  parties  cannot  conscientiously  comply  with,  or 
"  when  the  solemnisation  is  in  a  barbarous  or  semi-civilised  land."  3  Whar- 
ton's Int,  Law  Dig.  977,  978-983  ;  11  Alb.  L.  J.  33. 

As  a  rule,  a  marriage  invalid  where  it  was  contracted  is  invalid  elsewhere. 
Webster  v.  Webster,  58  N.  H.  3  ;  Simonds  v.  Allen,  33  Dl.  App.  512.  In  New 
York,  however,  it  has  been  held  that  the  marriage  of  a  resident  of  that  State 
in  a  foreign  country,  though  invalid  by  the  law  of  such  country,  "  may  be 
"  treated  (in  New  York)  as  a  contract  to  marry  per  verba  de  prcesenti,  and 
**  treated  as  valid  when  followed  by  cohabitation  and  by  reason  of  such  cohabi- 
"  tation."  Wilcox  v.  Wilcox,  46  Hun,  32.  And,  in  the  absence  of  proof  that 
by  the  foreign  law  a  marriage  per  verba  de  prcesenti  of  a  person  domiciled  in 
New  York  is  invalid,  its  validity  will  bo  presumed.  Hynes  ▼.  McDermott,  82 
N.  Y.  41  ;  37  Am.  Rep.  538  ;  91  N.  Y.  461 ;  43  Am.  Rep.  677 ;  7  Abb.  N. 
Cas.  98. 

Where  a  Chinaman  in  the  United  States  contracted  a  marriage  with  a 
Chinese  woman  who  was  at  the  time  in  China,  it  was  held  that  the  marriage, 
not  having  been  solemnised  in  the  United  States  nor  in  accordance  with  their 
laws,  was  invalid,  though  it  may  have  been  valid  under  the  laws  of  China.  In 
re  Lum  Sin  Ying,  69  Fed.  Rep.  682. 

A  marriage,  if  valid  where  it  was  contracted,  is,  in  the  absence  of  an 
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Btatate  to  the  contrary,  valid  in  the  State  in  which  the  parties  are  domiciled, 
though  the  J  may  have  left  such  State  and  gone  elsewhere  to  be  married,  for 
the  purpose  of  evading  the  prohibitions  of  its  laws.  Commonwealth  v.  Graham^ 
157  Mass.  73 ;  Commomoealth  v.  Lanef  113  Mass.  458  ;  Van  Voorhis  v.  Brmt- 
naU,  86  N.  Y.  18  ;  40  Am.  Rep.  505  ;  Thorp  v.  Thorp,  90  N.  Y.  602  ;  43  Am. 
Kep.  189  ;  Moore  v.  Hegeman,  92  N.  Y.  521  ;  Stack  v.  Stack,  6  Demarest, 
280 ;  Stevenson  v.  Gray,  17  B.  Mon.  193.  See  Succession  of  Hernandez  (La.), 
15  So.  461,  468-470.  This  principle  was  applied  in  Massachusetts  to  a  mar- 
riage between  a  negro  and  a  white  person  at  a  time  when  such  a  marriage  was 
forbidden  by  the  laws  of  that  State.  Medway  v.  Needham,  16  Mass.  157.  In 
other  States  a  contrary  doctrine  has  in  such  case  been  maintained.  Williams 
V.  Oates,  5  Ired.  535  ;  State  v.  Kennedy,  76  N.  C.  251 ;  Kinney  v.  Common- 
wealth, 30  Gratt.  858 ;  32  Am.  Rep.  690.  But  where  a  white  woman  went 
from  North  Carolina  to  South  Carolina  to  marry  a  negro,  who  was  domiciled 
in  the  latter  State,  where  such  a  marriage  was  not  forbidden,  it  was  held, 
when  the  parties  soon  after  settled  in  North  Carolina,  that  the  marriage  was 
valid.  State  v.  Ross,  76  N.  C.  243.  A  marriage  in  France  between  a  white 
person  and  a  person  of  color  was  held  to  be  invalid  in  Louisiana,  where  the 
parties  were  domiciled.  Dupre  v.  Botdard,  10  La.  An.  411.  The  marriage 
was  treated  as  having  been  contracted  in  fraud  of  the  laws  of  Louisiana. 
Succession  of  Caballero,  34  La.  An.  580.  But  where  two  such  persons,  after 
cohabiting  in  Louisiana,  acquired  a  domioil  and  were  married  in  Spain,  the 
marriage  was  recognised  as  valid  after  they  had  reacquired  a  domicil  in 
Louisiana.  Succession  of  Caballero,  34  La.  An.  580.  "Marriages  between 
*'  blacks  and  whites  are  still  prohibited  in  some  of  the  States,  but  a  decree  in 
**  such  a  State  annulling  a  marriage  of  this  character,  valid  where  contracted, 
*'  could  not  be  here  regarded.''  Cummington  v.  Belchertown,  149  Mass.  223, 
227. 

2.  Abbionment  of  Movables  in  Conbequencb  of  Marriage.  —  In  the 
absence  of  a  marriage  contract  or  settlement,  the  mutual  rights  of  husband 
and  wife  as  to  each  other's  movables  are  governed  by  the  law  of  the  matri- 
monial domicil,  which  is  the  actual  (or  intended)  domicil  of  the  husband. 
Wadsworth  v.  Henderson,  16  Fed.  Rep.  447  ;  Mason  v.  Fuller,  36  Conn.  160  ; 
Richardson  v.  De  Giverville,  107  Mo.  422  ;  Gleim  v.  Glenn,  47  Ala.  204  ;  Suc- 
cession of  Christie,  20  La.  An.  283  ;  Succession  of  McKenna,  23  La.  An.  360 ; 
Hyman  v.  Schlenker,  44  La.  An.  108  ;  Succession  of  Hernandez  (La.),  16  So. 
461 ;  Parrett  v.  Palmer  (Ind.),  35  N.  E.  713  ;  Walker  v.  Marseilles  (Miss.),  12 
So.  211  ;  Townes  v.  DurUn,  3  Met.  (Ky.)  352.  Where  the  domicil  is  subse- 
quently changed,  rights  as  to  property  acquired  after  such  change  are  governed 
by  the  law  of  the  actual  domicU.  Saul  v.  His  Creditors,  5  Mart.  N.  S.  569 ; 
Muns  V.  Muns,  29  Minn.  115  ;  Lyon  v.  Knott,  26  Miss.  548  ;  Gidney  v.  Moore, 
86  N.  C.  484  ;  Castro  v.  lilies,  22  Tex.  479  ;  Besse  v.  PeUochoux,  73  111.  285  ; 
Wadsworth  v.  Henderson,  16  Fed.  Rep.  447.  But  rights  vested  by  the  law  of 
the  original  domicil  are  not  divested  by  a  change  of  domicil.  Bonati  v.  Welsch, 
24  N.  Y.  157  ;  Bush  v.  Gamer,  73  Ala.  162  ;  Cahalan  v.  Monroe,  70  Ala.  271 ; 
Davis  V.  Zimmerman,  67  Pa.  St.  70 ;  Lyon  v.  KnoU,  26  Miss.  548  ;  Columbia 
Bank  v.  Walker,  14  Lea  (Tenn.),  299.  A  statute  protecting  property  of  the 
wife  against  debts  of  her  husband  may  be  enforced  in  respect  to  property,  per- 
sonal as  well  as  real,  in  the  enacting  State,  though  by  the  law  of  the  matrimo- 
nial domicil  the  property  was  not  so  protected.    Smith  v.  McAtee,  27  Md.  420. 
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Obligations  created  by  a  woman,  valid  bj  the  law  of  her  domicil,  may  be  en- 
fofced  against  her  property  in  another  State.  Wood  v.  Wheeler^  111  N.  C. 
231 ;  Read  v.  Brewer  (Miss.),  16  So.  350  ;  Clanton  y.  Barnes,  50  Ala.  262. 

Taking  a  wife's  property  from  one  State  into  another  will  not  convert  an 
equitable  title  into  a  legal  one.     Gluck  v.  Cox,  75  Ala.  310. 

3.  Effect  of  Marriage  Contract.  —  Such  a  contract  will  be  admitted 
to  govern  the  movables  of  the  parties  everywhere,  unless  it  contravenes 
some  policy  of  the  country  where  it  is  sought  to  be  enforced.  Besse  v.  Pd- 
lochoux,  73  HI.  285.  Where  the  contract  is  made  in  one  place  and  the  parties 
immediately  remove  to  another  place,  it  is  construed  according  to  the  laws  of 
the  latter,  the  intended  domicil.  Davenport  v.  Karnes,  70  111.  466.  See  Besse 
V.  PeUochaux,  73  111.  285. 

As  to  movables,  the  rights  of  husband  and  wife  (of  one  upon  the  death  of 
the  other)  are,  if  not  determined  by  the  marriage  contract,  governed  by  the 
law  of  the  deceased  person's  domicil  at  the  time  of  his  or  her  death.  Estate 
of  BaubuAon,  49  Cal.  18  ;  Wharton^  Conf.  o/L.  s.  19a 


CHAPTER  XXVn. 

TORTS.^ 

RxTLE  174.*  —  Whether  an  act  done  in  a  foreign  country 
is  or  is  not  a  tort  (i.  e,,  a  i;n*ong  for  which  an  action  can 
be  brought  in  England)  depends  upon  the  combined  effect 
of  the  law  of  the  country  where  the  act  is  done  {lex  loci 
delicti  commissi)  and  of  the  law  of  England  {lex  fori). 

Comment 

This  Rule  lays  down  the  principle  of  which  the  effect  is  worked 
out  in  Rule  175  and  Rule  176.  It  is  the  result  of  General  Prin- 
ciple No.  I.^  combined  with  General  Principle  No.  II.  (B).^ 

Rule  175.'^ —  An  act  done  in  a  foreign  country  is  a  tort 
if  it  is  both 

(1)  wrongful  according  to  the  law  of  the  country 

where  it  was  done,  and, 

(2)  wrongful  according  to  English  law,  i.  e.,  is  an  act 

which,  if  done  in  England,  would  be  a  tort.' 

^  Wesddke^  ohap.  zi.,  pp.  235-248  ;  FooU^  chap,  iz.,  pp.  476-491 ;  Nelson^  pp. 
286-293 ;  Stary^  88.  307  d,  307  e ;  Wharton,  ss.  474-481 ;  Savigny  (Guthrie*$ 
transL,  2nd  ed.),  s.  374,  pp.  253-256;  Bar  (Gillespie's  transL,  2nd  ed.),  8S.  286, 
287,  pp.  634-642. 

'  See  Intro.,  p.  36,  ante;  and  see  Rale  175  and  Rule  176,  p.  660,  post; 
Chartered  Bank  of  India  v.  Netherlands  Sfc,  Co.  1883, 10  Q.  B.  D.  (C.  A.)  521, 
536,  537,  judgment  of  Brett,  L.  J.  Compare  PhaUps  v.  Eyre,  1869,  L.  R.  4 
Q.  B.  225;  1870,  L.  R.  6  Q.  B.  (Ex.  Ch.)  1,  28,  29,  judgment  of  the  Court, 
delivered  by  WiUes,  J. 

*  See  Intro.,  p.  22,  ante. 
^  See  Intro.,  p.  32,  ante. 

*  Scott  V.  Seymour,  1862, 1  H.  &  C.  219  (Ex.  Ch.);  32  L.  J.  Ex.  61. 

*  But  note  that  no  action  can  be  brought  in  England  for  any  injury  to  for- 
eign land.  See  Rule  39,  p.  214,  ante;  British  S.  Africa  Co.  v.  Companhia  de 
Moeamhique,  [1893]  A.  C.  602,  reversing  judgment  of  Court  of  Appeal,  [1892] 
2  Q.  B.  (C.  A.)  358. 
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Oomment 


Clause  (1)  is  an  obvioos  result  of  the  principle  enjoining  the 
recognition  of  rights  duly  acquired  under  the  law  of  any  civilised 
country.^  If  X  knocks  A  down  in  Naples^  and  A  acquires  under 
Italian  law  a  right  of  action  against  X  for  the  assault,  it  follows 
that  prima  facie  A  has  in  England  a  right  of  action  against  JT. 

Clause  (2)  merely  excludes  the  possibility  of  there  being  any- 
thing to  prevent  the  enforcement  in  England  of  a  right  duly  ac- 
quired under  the  law  of  a  foreign  oountiy.  If  X  assaults  A  in 
Naples  under  circumstances  which  would  have  given  A  a  right  of 
action  had  the  assault  been  committed  in  England,  there  is  clearly 
prima  facie  no  reason  why  English  Courts  should  refuse  to  en- 
force A'b  claim  to  damages. 

ninstratioiis. 

1.  Xy  a  British  subject,  commits  what,  according  to  English 
law,  is  an  assault  on  A,  a  British  subject,  at  Naples,  where  the 
act  is  wrongful,  and  damages  for  it  are  recoverable  by  proper 
proceedings.     The  assault  is  a  tort.' 

2.  Xy  an  Italian  subject,  commits  what,  according  to  English 
law,  is  an  assault  on  A,  an  Italian  subject,  at  Naples,  where  the 
act  is  wrongful,  and  damages  for  it  are  recoverable  by  proper 
proceedings.     The  assault  is  a  tort. 

8.  X  publishes  at  Paris  a  statement  about  A  whidb,  according 
to  English  law,  is  a  libeL  The  publication  is  wrongful  and  ac- 
tionable according  to  the  law  of  France.  The  publication  is  a 
tort. 

4.  JT  assaults  ^  in  a  foreign  country  where  the  assault  is 
wrongful,  but  does  not  give. rise  to  an  action  or  any  other  pro- 
ceeding for  damages.  Whether  it  is  a  tort  and  actionable  in 
England?  8 

Rule  176.  —  An  act  done  in  a  foreign  country  is  not  a 
tort  if  it  is  not  both 

(1)    wrongful   according  to  the  law  of   the  country 
where  it  was  done,*  and, 

^  See  Intro.,  General  Principle  No.  I.,  p.  22,  ante* 

«  ScoU  V.  Seymour,  1862, 1  H.  &  C.  219,  231  (Ex.  Ch.)  ;  32  L.  J.  Ex.  61. 

'  See  pp.  661,  662,  past, 

*  PhiUips  V.  Eyre,  1869,  L.  R.  4  Q.  B.  226 ;  1870,  L.  R.  6  Q.  B.  (Ex.  Ch.)  1 ; 
Dobree  v.  Napier,  1836,  2  Bing.  N.  C.  781 ;  Reg.  y.  Lesley,  1860, 1  BelL  Cxo. 
Cas.  220 ;  29  L.  J.  M.  C.  97. 
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(2)  wrongful  according  to  English  law.^ 

Comment 

Clause  (1)  is  an  application  of  the  general  principle  that  an  ac- 
tion must  be  based  upon  a  duly  acquired  right.  The  plaintiff  has 
acquired  no  right  under  the  law  of  the  country  where  the  alleged 
tort  was  committed,  and  the  law  of  England  does  not  apply  to 
acts  conunitted  in  a  foreign  country.^ 

^^  The  rule  which  obtains  in  respect  of  property  and  civil  con- 
^*  tracts  —  namely,  that  an  act,  unless  intended  to  take  effect  else- 
^*  where,  shall,  as  regards  its  effect  and  incidents,  if  a  conflict 
"  of  law  arises  between  the  lex  loci  and  the  lex  fori^  be  governed 
*^  by  the  former — appears  to  us  to  be  applicable  to  the  case  of  an 
^^  act  occasioning  personal  injury.  To  hold  the  contrary  would  be 
^*  attended  with  the  most  inconvenient  and  startling  consequences, 
<'  and  would  be  altogether  contrary  to  that  comity  of  nations  in 
^^  matters  of  law  to  which  effect  should,  if  possible,  be  given.  An 
^^  act  might  not  only  be  lawful,  but  might  even  be  enjoined  by 
"  the  law  of  another  country,  which  would  be  wrongful  and  give 
*^  a  right  of  action  by  our  law,  and  it  certainly  would  be  in  the 
*^  highest  degree  unjust  that  an  individual  who  has  intended  to 
*^  obey  the  law  binding  upon  him  should  be  held  liable  in  damages 
'*  in  another  country  where  a  different  law  may  prevail.  Thus, 
^'  an  arrest  and  imprisonment  might  be  perfectly  justified  by  the 
*^  law  of  a  foreign  country  under  circumstances  in  which  it  would 
*'  be  actionable  here.  It  would  be  impossible  to  hold  that  in  such 
*^  a  case  an  action  could  be  maintained  in  an  English  Court."  ^ 

Clause  (2)  may  be  thus  explained :  The  theoretical  ground  for 
the  refusal  to  entertain  an  action  for  an  act  not  tortious  under 
English  law  is  the  objection  to  giving  damages,  or  in  effect  pun- 
ishing a  proceeding  which  English  law  does  not  condemn.^ 

Our  Rule  suggests  some  questions  of  difficulty. 

JP^irst  Question,  —  Can  an  act  constitute  an  actionable  wrong 
which,  though  tortious  by  the  law  of  England  and  not  strictly 
justifiable  under  the  law  of  the  country  where  it  has  been  done, 
yet  is  not  there  actionable  ? 

On  the  answer  to  this  inquiry  there  exists  some  difference  of 
opinion. 

^  The  HaUey,  1868,  L.  R.  2  P.  C.  Id3.    See  as  to  the  ground  of  the  Role, 
Intro.,  pp.  35,  36,  ante, 
^  See  Intro.,  Greneral  Principle  No.  I.,  p.  22,  cmte. 

>  PhiUipe  Y.  Eyre,  1869,  L.  R.  4  Q.  B.  225,  239,  judgment  of  Cacldbwn,  C.  J. 
^  See  Intro.,  General  Principle  No.  II.  (B),  p.  32,  ante. 
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The  opinion  of  Lord  Esher  seems  to  be  that  an  action  of  tort 
cannot  be  maintained  in  England  for  an  act  done  in  a  foreign 
country  unless  the  act  complained  of  is  strictly  actionable  in  that 
country ;  ^  and  this  appears  to  be  also  the  view  of  Williams,  J.,  in 
Scott  y.  Seymour.^  In  the  same  case,  on  the  other  hand,  Wight- 
man,  J.,  and  probably  Willes,  J.,  and  Blackburn,  J.,  incline  to 
the  opinion  that,  at  any  rate  as  between  British  subjects,  an  action 
is  maintainable  for  any  act  which  would  have  been  a  tort  if  done 
in  England,  and,  whether  actionable  or  not,  was  unjustifiable  or 
wrongful  in  a  wide  sense  of  the  term,  according  to  the  law  of  the 
foreign  country  where  the  act  was  done.*  On  the  whole  we  may 
probably,  though  not  certainly,  conclude  that  any  act,  e.  ^.,  an  as- 
sault, which  is  at  once  unjustifiable,  even  though  not  actionable,  by 
the  law  of  the  foreign  country  where  it  is  done,  and  also  tortious 
by  the  law  of  England,  is  in  England  an  actionable  wrong.  Logi- 
cally, however,  this  conclusion  is  difficult  to  defend,  and  iJiere  is  a 
good  deal  to  be  said  in  favour  of  the  view  apparently  maintained 
by  Lord  Esher  and  Mr.  Justice  Williams.  It  is  hard  to  see  why 
an  Italian  or  an  Englishman  who  assaults  either  an  Italian  sub- 
ject or  a  British  subject  at  Naples,  and  does  not  thereby  incur, 
under  the  law  of  Italy,  liability  to  the  payment  of  damages,  should 
become  liable  to  pay  them  when  an  action  is  brought  against  him 
in  England.  Italian  law  imposes  no  such  liability,  and  English 
law  does  not  extend  to  Italy. 

Second  Question,  —  Does  anything  depend  upon  the  answer  to 
the  inquiry  whether  the  wrong-doer  and  the  person  wronged  both 
or  either  of  them  are  British  subjects  ? 

This  question  must  probably  be  answered  in  the  negative. 

'^  If,  indeed,"  says  Blackburn,  J.,  with  regard  to  a  particular 
case,  ^^  the  plea  had  averred  that  by  the  law  of  Naples  no  damages 
'^  are  recoverable  for  an  assault,  however  violent,  that  would  have 
^*  raised  a  question  upon  which  I  have  not  at  present  made  up  my 
'^  mind.  I  doubt  whether  it  would  be  a  good  bar,  but,  supposing 
^'  it  would,  I  am  disposed  to  think  that  the  fact  of  the  parties  be- 
^^  ing  British  subjects  would  make  no  difference.  As  at  present 
'^  advised,  I  think  that,  when  two  British  subjects  go  into  a  foreign 
^^  country,  they  owe  local  allegiance  to  the  law  of  that  countiy,  and 
^^  are  as  much  governed  by  that  law  as  foreigners.     The  point, 

^  See  Chartered  Mercantile  Bank  of  India  y.  NOherkmds  Sfv.  Co.  1883»  10 
Q.  B.  D.  (C.  A.)  621,  636,  637,  judgment  of  Brett,  L.  J. 
«  1862. 1  H.  &  C.  219,  235. 
»  Ibid.,  234,  236,  237. 
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*^  however,  is  not  now  raised,  and  it  is  unnecessary  to  express  any 
"  opinion  upon  it."  ^ 

This  opinion  of  Lord  Blackburn  is  hesitatingly  expressed,  but 
is,  it  is  submitted,  clearly  sound,  and  may  (if  confined  to  acts  done 
in  a  civilised  country)  be  applied  to  its  fullest  extent.  The  civil 
rights  and  liabilities  of  the  parties  before  an  English  Court  are, 
subject  to  the  rarest  exceptions,  not  affected  by  their  nationality. 

ITiird  Question.  —  How  far  is  an  act  wrongful  by  English  law 
actionable  if  committed  beyond  the  limits  of  a  civilised  country  ? 

This  question  applies  either  to  acts  done  in  a  country  which  is 
not  civilised,  or  to  acts  done  on  the  high  seas. 

As  to  acts  done  in  an  uncivilised  country,  —  With  this  matter 
these  Rules  are  not  concerned.^  For  the  statement  of  such  con- 
clusions with  regard  to  it  as  English  cases  apparently  warrant, 
readers  are  referred  to  the  Appendix.^ 

As  to  acts  done  on  the  high  seas.  —  An  act  done  on  board  a 
ship  on  the  high  seas  must  be  treated  as  an  act  done  in  the  country 
to  which  the  ship  belongs,  e.  g.^  England,  France,  or  Italy.  We 
are,  therefore,  here  concerned  solely  with  the  law  applicable  to 
collisions  at  sea.^  There  certainly  is  some  ground  for  the  asser- 
tion that  collisions  at  sea,  even  though  both  or  either  of  the  ships 
should  happen  to  be  foreign  ships,  since  they  take  place  outside 
the  territorial  jurisdiction  of  any  state,  are  in  an  English  Court 
to  be  treated  as  governed  by  English  law ;  and  it  is  the  opinion  of 
Brett,  L.  J.,  that  ^^  an  action  for  a  tort  committed  on  the  high 
"  seas  between  two  foreign  ships  ...  can  be  maintained  in  this 
^'  country  although  it  is  not  a  tort  according  to  the  laws  of  the 
^^  Courts  in  that  foreign  country ; "  ^  and  therefore,  in  a  case  where 
both  the  ships  in  collision  were  Dutch  ships,  and  English  plain- 
tiffs brought  an  action  for  damage  done  to  their  goods  by  negli- 
gence of  one  of  the  ships,  it  has  been  laid  down  by  Brett,  L.  J., 
that,  ^^  as  the  injury  to  the  plaintiffs  was  committed  by  the  ser- 
'^  vants  of  the  defendants,  not  in  any  foreign  countiy,  but  on  the 
^^high  seas,  which  are  subject  to  the  jurisdiction  of  all  countries, 
^^  the  question  of  negligence  in  a  collision  raised  in  a  suit  in  this 
^^  country  is  to  be  tried,  not,  indeed,  by  the  common  law  of  Eug- 
^'  land,  but  by  the  maritime  law,  which  is  part  of  the  common  law 
^^  of  England  as  administered  in  this  country."  ^ 

^  Scott  v.  Seymour,  1862,  1  H.  &  C.  219,  237,  jadgment  of  BULchbwm,  J. 
'  See  Intro.,  pp.  29,  30,  ante. 

^  See  App.,  Note  1,  Law  governing  Acts  done  in  Uncivilised  Countries. 
^  Foote,  pp.  486-492  ;  Westlake,  pp.  240-247. 

^  Chartered  Mercantile  Bank  of  India  v.  Netherlands  S^.  Co.  1883, 10  Q.  B. 
D.  (C.  A.)  621,  637,  per  Brett,  L.  J. 
*  Ibid. 
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Prior  to  1862,  difficult  and  doubtful  questions  were  raised  as  to 
the  law  relating  to  collisions  between  an  English  and  a  foreign 
ship,  or  between  foreign  ships  on  the  high  seas,  or  in  foreign  or 
in  English  waters.  But  it  is  now  unnecessary  to  discuss  them  at 
length,  since  they  were  set  at  rest  by  the  Merchant  Shipping 
Amendment  Act,  1862,  25  &  26  Vict.  cap.  63,  which,  though  re- 
pealed, has,  as  regards  this  matter,  been  re-enacted  in  substance 
by  the  Merchant  Shipping  Act,  1894.^ 

The  following  points  may  be  noted  :  — 

1.  The  limitation  of  liability  imder  the  Merchant  Shipping  Act, 
1894,  and  the  rule  as  to  damages  for  collision  contained  in  the 
Judicature  Act,  1873,  s.  25,  sub-s.  9,  apply  to  any  ship,  whether 
British  or  foreign,  either  on  the  high  seas  or  in  British  territorial 
waters.^ 

Thus,  a  collision  takes  place  in  the  Mediterranean  between  an 
English  and  a  Belgian  ship,  whereby  the  latter  and  her  cargo  are 
sunk.  In  an  action  against  the  English  ship,  the  liability  of  the 
owner  is  limited  by  the  provisions  of  the  Merchant  Shipping  Act, 
1894,  s.  503,^  and,  if  the  wrong-doer  had  been  the  Belgian  ship, 
the  liability  of  the  owner  would,  in  an  action  against  the  Belgian 
ship,  have  been  equally  limited. 

2.  In  case  of  a  collision  in  British  territorial  waters  or,  appar- 
ently, on  the  high  seas,  the  owner  of  a  foreign  ship  cannot  avail 
himself  of  any  exemption  from,^  or  limitation  on,^  his  liability 
for  damage  which  is  conferred  upon  him  by  the  law  of  the  ship's 
flag. 

A  Spanish  ship  comes  into  collision  with,  and  causes  damage 

to,  a  British  ship  on  the  high  seas.     ^,  the  owner  of  the  Spanish 

ship,  is  a  Spanish  subject,  and  is,  by  the  special  circumstances 
> 

1  See  Merchant  Shippmg  Act,  1894  (57  &  68  Vict.  cap.  60),  s.  503. 

s  The  Amalia,  1863,  1  Mooie  P.  C.  K.  8.  471,  474,  475,  jadgment  of  Dr. 
Lwhington.  Compare,  as  to  the  state  of  the  law  under  the  Merchant  Shipping 
A«t,  1854,  Cape  v.  i>oA«rfy,  1858,  4  K.  &  J.  367 ;  2  De  G.  &  J.  614  ;  The  Wild 
Ranger,  1862,  Lush.  553 ;  General  Iron  Screw  Co.  v.  Schurmarms,  I860,  IJ.  & 
H.  180. 

^  The  Amalia,  1863, 1  Moore  P.  C.  K.  8.  471.  The  Merchant  Shipping  Act, 
1894,  8.  503,  re-enacts  in  substance  the  Merchant  Shipping  Act,  1862,  s.  54, 
under  which  this  case  is  decided. 

«  The  Leon,  1881,  6  P.  D.  148  ;  Chartered  MeroantUe  Bank  of  India  t. 
Netherlands  fi-c.  Co.  1883, 10  Q.  B.  D.  (C.  A.)  521, 537,  544  ;  The  WUd  Ranger, 
1862,  Lush.  553;  The  ZoUverein,  1856,  Swabey,  96.  See  Foote,  2nd  ed.,  pp. 
490, 491 ;  but  contrast  Westlake,  3rd  ed.,  pp.  242, 243,  ss.  202, 202  A,  and  p.  245. 
Mr.  Westlake  appears  to  incline  to  the  opinion  that  the  liability  of  a  foioign 
shipowner  depends  on  the  law  of  the  flag. 

*  Ibid. 


TOBTB.  665 

under  which  the  collision  takes  place,  exempted  by  Spanish  law 
from  liability.  The  exemption  does  not  free  him  ^  from  liability.^ 
A  Spanish  ship  comes  into  collision  with,  and  causes  damage  to, 
a  French  ship  on  the  high  seas.  X^  the  owner,  is  a  Spanish  sub- 
ject, and  is,  under  the  special  circumstances  of  the  case,  exempted 
by  Spanish  law  from  liability.  Semble,  the  exemption  does  not 
free  him  from  liability.^ 

ninstratlons. 

1.  X,  a  British  subject,  seizes  in  Portugal  the  goods  of  A^  a 
British  subject,  under  circumstances  which  make  the  seizure  law- 
ful according  to  Portuguese  law,  though  the  seizure  would  have 
been  wrongful  if  it  had  taken  place  in  England.  The  seizure  is 
not  a  tort^ 

2.  X  imprisons  A  in  Jamaica  under  circumstances  which,  if 
the  act  had  been  done  in  England,  would  have  rendered  X  liable 
to  an  action  for  false  imprisonment.  The  imprisonment  is  not 
wrongful  according  to  the  law  of  Jamaica.     It  is  not  a  tort.'^ 

8.  A  British  ship,  through  negligence  of  the  master  and  crew, 
comes  into  collision  with  and  damages  a  boat  of  ^'s  in  a  foreign 
harbour.  X\&  the  owner  of  the  British  ship.  Under  the  law 
of  the  foreign  country  he  is  not  liable  for  damage  caused  by 
the  negligence  of  the  master  and  crew  of  his  ship.  X  has  not 
committed  a  tort.^ 

4.  The  Halley,  a  British  ship,  of  which  X^  a  British  subject, 
is  owner,  comes  into  collision  with  and  damages,  when  in  Belgian 
waters,  the  ship  of  A,  The  damage  is  caused  through  the  neg- 
ligence of  JV,  a  pilot,  whom  X,  by  Belgian  law,  is  compelled  to 
employ.  X  is,  under  Belgian  law,  liable  to  an  action  for  the  dam- 
age done  to  ^'s  ship ;  under  English  law  X  is,  on  the  ground  of 
his  employing  JV,  protected  from  liability,     ^'s  act  is  not  a  tort.^ 

5.  X  publishes  in  writing  in  a  foreign  country  a  false  and  de- 
famatory statement  concerning  ^'s  deceased  father,  for  which  X 

^  /.  «.,  in  proceedings  in  an  English  Court. 
»  TU  Lean,  1881,  6  P.  D.  148. 

*  Conf.  Chartered  Mercantile  Bank  of  India  v.  Netherlands  Sfc.  Co,  1883, 
10  Q.  B.  D.  (C.  A.)  521,  537,  judgment  of  Brett,  L.  J. 

^  /.  e.,  is  not  actionable  in  England.  Compare  Dobree  y.  Napier,  1836,  2 
Bing.  N.  C.  781 ;  Blad's  Case,  1673,  3  Swanst.  603,  and  Blad  v.  Bamfield,  1674, 
3  Swanst.  604  ;  PhiUips  ▼.  Eyre,  1870,  L.  R.  6  Q.  B.  1, 29,  judgment  of  WiUes,  J. 

^  See  Phillips  y.  Eyre,  1870,  L.  R.  6  Q.  B.  1.  Conf.  Reg.  y.  Lesley,  1860, 
Bell,  Cto.  Cas.  220  ;  29  L.  J.  M.  C.  97. 

*  Compare  The  Moxham,  1875, 1  P.  D.  43. 
7  The  Halley,  1868,  L.  R.  2  P.  C.  193. 
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is,  under  the  law  of  such  foreign  country,  liable  to  an  action  for 
damages.  The  statement  would  not  render  JTliable  to  an  action 
if  published  in  England.^    X  has  not  committed  a  tort. 

Sub-Rule.  —  An  act  done  in  a  foreign  country  which, 
though  wrongful  under  the  law  of  that  country  at  the 
moment  when  it  was  done,  has  since  that  time  been  the 
subject  of  an  Act  of  Indemnity  passed  by  the  legislature 
of  such  country,  is  not  a  tort.^ 

ninstration. 

X  assaults  and  imprisons  A  in  Jamaiciu  At  the  time  of  the 
assault,  X'*^  act  is  wrongful  both  by  the  law  of  Jamaica  and  by 
the  law  of  England.  The  assault  takes  place  for  the  purpose  of 
suppressing  a  rebellion.  The  legislature  of  Jamaica  afterwards 
passes  an  Act  of  Indemnity  under  which  the  assault  is  made  law- 
ful.    The  assault  is,  after  the  passing  of  this  Act,  not  a  tort.^ 

I  See  Rex  v.  Tcpham,  1791,  4  T.  K  126  ;  Reg.  ▼.  Labauchere,  1884^  12  Q. 
B.  D.  320. 
a  PhUlipt  V.  Eyre,  1869,  L.  B.  4  Q.  B.  2^  ;  1870,  L.  B.  6  Q.  B.  (Ex.  Ch.)  1. 
«  Ibid. 


AMERICAN  NOTES. 

CHAPTER  XXVn. 

TORTS. 

1.  Gbnsral  Principlbs  ;  Common-Law  Actions.  —  Actions  for  damages 
for  torts,  or  ciyil  injuries,  to  the  person  or  property,  being  considered  as  transi- 
tory, may  generally  be  maintained  in  any  jurisdiction  in  which  the  defendant 
can  be  legally  served  with  process.  Mitchell  y.  Harmony^  13  How.  115  ;  Knight 
y.  West  Jeney  R,  R.  Co.  108  Pa.  St.  260  ;  Helton  y.  Alabama  Midland  Ry.  Co. 
(Ala.)  12  So.  276.  See  Demt  y.  Buchanan,  54  Barb.  31.  It  is  essential,  how- 
eyer,  that  the  wrong  complained  of,  though  it  is  actionable  according  to  the  lex 
foriy  should  also  be  actionable  according  to  the  law  of  the  State  or  country  in 
which  it  occurred  or  was  committed,  Debevoise  y.  N.  Y.  (fc.  R.  R.  98  N.  Y. 
377  ;  Wooden  y.  W.  N.  Y.  fi-  P.  R.  R.  Co.  126  N.  Y.  10  ;  KcM  y.  Memphis  fi- 
C.  R.  Co.  d5  AU.  337 ;  10  So.  661  ;  Carter  y.  Goode,  50  Ark.  156 ;  Hyde  y. 
Wabash  Sfc.  Ry.  Co.  61  Iowa,  441 ;  47  Am.  Rep.  820 ;  Alexander  y.  Pennsyl- 
vania Co.  48  Ohio  St.  623 ;  30  N.  £.  69 ;  Z^  Ham  y.  Mexican  Nat.  Ry.  Co. 
86  Tex.  68 ;  23  S.  W.  381 ;  W.  U.  Tel  Co.  y.  PhUUps  (Tex.  Ciy.  App.),  21 
S.  W.  638 ;  eyen  though  the  negligence  from  which  the  injury  resulted  oc- 
curred in  the  State  in  which  the  action  is  brought,  Alabama  Great  Southern 
R.  R.  Co.  y.  CarroUf  97  Ala.  126  ;  11  So.  803.  In  actions  at  common  law  this 
identity  or  simUarity  of  law  is  assumed  to  exist,  in  the  absence  of  reasons  to 
the  contrary,  siich  as  the  circumstance  that  the  common  law  does  not  prevail 
at  the  place  where  the  injury  was  received.  Walsh  v.  N.  Y.  Sf  N.  E.  R.  R.  Co. 
160  Mass.  671 ;  36  N.  £.  684  ;  Burdict  v.  Missoun  Pac.  Ry.  (Mo.)  27  S.  W.  463. 

2.  Statutobt  Actions.  —  In  the  case  of  statutory  actions,  it  is  necessary 
affirmatively  to  show  that  the  wrong  complained  of  is  actionable  by  the  law  of 
the  place  where  it  was  committed.  McDonald  v.  Mallory,  77  N.  Y.  547  ; 
Debevoise  v.  New  York,  Lake  Erie  (fc.  R.  R.  Co.  98  N.  Y.  377  ;  60  Am.  Rep. 
683 ;  KaJd  v.  Memphis  ^  C.  R.  R.  Co.  96  Ala.  337 ;  10  So.  661 ;  and  other 
cases  cited  supra.  Whether  it  must  also  be  actionable  by  the  law  of  the  place 
where  the  action  is  brought,  and  whether,  if  it  be  so,  the  action  can  be  main- 
tained, are  questions  that  require  particular  consideration. 

Laws  penal  in  their  nature  do  not  operate  extra-territorially,  and  are  not 
extra>territorially  enforced.  Le  Forest  v.  Tolman,  117  Mass.  109 ;  0*Reilly 
V.  N.  Y.  (r  N.  E.  R.  R.  Co.  16  R  I.  388  ;  19  Ati.  244  ;  Camahan  v.  Western 
Union  Tel.  Co.  89  Ind.  526  ;  46  Am.  Rep.  176  ;  Jones  v.  Fideliiy  Loan  (f  Trust 
Co.  (S.  D.)  63  N.  W.  563  ;  Elaine  v.  Curtis,  59  Vt.  120.  On  tiiia  ground  the 
Courts  in  the  earlier  cases,  treating  statutory  actions  for  wrongs,  and  especially 
those  for  injuries  resulting  in  death,  as  penal  in  their  nature,  refused,  where 
the  right  of  action  arose  under  a  foreign  statute,  to  exercise  jurisdiction,  with- 
out regard  to  the  question  whether  there  was  a  similar  domestic  statute. 
Woodward  v.  Michigan  ffc.  Railroad  Co.  10  Ohio  St.  121  ;  Richardson  v.  New 
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York  Central  Ratbroad  Co.  d8  Mass.  85 ;  McCarthy  y.  Chicago,  R.  L  ff  Pae. 
R.  R.  Co,  18  Kan.  46  ;  Taylor's  Admr,  y.  The  Peruuylvania  Co.  78  Ky.  348  ; 
WiUis  y.  Missouri  Pacific  R.  R.  Co.  61  Tez.  423 ;  Buckles  y.  EUers,  72  Ind. 
220.  From  this  yiew  the  Court  of  Appeals  of  New  York  departed  in  Leonard 
y.  Columbia  Steam  Nav.  Co.  84  N.  Y.  48 ;  38  Am.  Rep.  491,  in  which  it  waa  held 
that  an  action  was  maintainable  under  the  foreign  statute,  there  being  a  similar 
statute  in  New  York.  After  this  decision  came  the  leading  case  of  Dennick  y. 
Railroad  Co.  103  U.  S.  11,  in  1881,  in  which  an  administratrix,  appointed  and 
residing  in  New  York,  brought  suit  against  a  railway  company  in  a  New  York 
court  for  damages  for  the  negligent  killing  of  her  intestate  in  New  Jersey, 
basing  her  suit  on  the  New  Jersey  statute.  The  defendant,  being  a  citizen  of 
New  Jersey,  remoyed  the  case  to  the  United  States  Circuit  Court,  by  which  it 
was  held  that  the  plaintiff  could  not  recoyer,  on  the  ground  that  the  right  of 
action  giyen  by  the  New  Jersey  statute  could  be  enforced  only  by  an  administra- 
tor  or  other  personal  representatiye  appointed  by  authority  of  tiiat  State.  The 
Supreme  Court  of  the  United  States,  speaking  through  Mr.  Justice  Miller, 
reyersed  this  decision,  holding  that  the  action  under  the  New  Jersey  statute 
was  transitory,  and  that  it  might  be  maintained  by  an  administratrix  appointed 
in  New  York.  **  Whereyer,"  said  the  Court,  "  by  either  the  common  law  or  the 
*'  statute  law  of  a  State,  a  right  of  action  has  become  fixed  and  a  legal  liability 
**  incurred,  that  liability  may  be  enforced,  and  the  right  of  action  pursued  in 
"  any  Court  which  has  jurisdiction  of  such  matters,  and  can  obtain  jurisdiction 
'*  of  the  parties.'' 

Under  the  authority  or  the  influence,  as  the  case  may  be,  of  this  decimon,  the 
courts  have  ceased  to  assume  that  the  conunon  law  embodied  all  that  could  be 
imagined  of  civil  justice,  and  have  generally  adopted  the  view  that  the  rule 
touching  the  enforcement  of  penal  laws  is  not  applicable  to  a  statute  which 
merely  affords  a  civil  action  to  recover  damages  for  a  civil  injury.  Texas  ff 
Pacific  Railway  y.  Car,  146  U.  S.  593 ;  Wooden  y.  W.  N.  Y.  §•  P.  R.  R.  Co. 
126  N.  Y.  10 ;  26  Atl.  Rep.  1050 ;  Usher  y.  RaUroad  Co.  126  Pa.  St.  207 ; 
17  Ati.  597 ;  Higgins  v.  RaUroad  Co.  155  Mass.  176 ;  29  N.  £.  534 ;  Her- 
rick  v.  Minneapolis  j*  St.  Louis  Ry.  Co.  31  Minn.  11 ;  Laird  y.  Railroad,  62 
N.  H.  254 ;  Bruce*s  Admr.  v.  Cincinnati  R»  R.  Co.  83  Ky.  174  (overruling 
Taylor  v.  Pennsylvania  Co.  78  Ky.  348,  stqora)  ;  Gardner  y.  N.  Y.  (f  N.  E. 
R.  R.  Co.  17  R.  1. 790  ;  24  Atl.  Rep.  831 ;  Illinois  Central  R.  R.  Co.  y.  Crudxtp^ 
63  Miss.  291 ;  Morris  v.  Chicago,  Rock  Island  Ifc.  Ry.  Co.  65  Iowa,  727 ;  54  Am. 
Rep.  39 ;  Centred  Railroad  v.  Swint,  73  6a.  651 ;  Helton  v.  Alabama  Midland 
Ry.  Co.  (Ala.)  12  So.  Rep.  276  ;  Nelson  v.  C.  Sf  O.  R.  R.  Co.  88  Va.  971  ;  14 
S.  E.  838  ;  Railway  Co.  v.  Lewis,  89  Tenn.  235 ;  14  S.  W.  603  ;  Perry  y.  RaU- 
road Co.  29  Kan.  420 ;  Bums  v.  Grand  Rapids  Ry.  Co.  113  Ind.  169 ;  Cii»- 
cinnati,  H.  Sf  D.  R.  R.  v.  McMuUen,  111  Ind.  439 ;  Missouri  Pac.  Ry.  Co.  v. 
Lewis,  24  Neb.  848.  Contra,  Ash  v.  B.  Sf  0.  R.  R.  Co.  17  Md.  144 ;  19  Atl. 
643,  citing  Rarer  on  Interstate  Law  (1st  ed.,  1879),  pp.  144, 145,  based  on  the 
earlier  view,  which,  says  the  second  edition  (1893)  of  the  same  work,  p.  218, 
"must  be  regarded  as  abandoned."  Railway  v.  McCormick,  71  Tex.  660  ;  9  S. 
W.  540,  and  Oates  v.  Union  Pac.  Ry.  Co.  104  Mo.  514  (1891),  lean  to  the  ear- 
lier yiew.  See  Stoeckman  y.  Railroad  Co.  15  Mo.  App.  503  (1884),  adopting 
the  doctrine  of  Dennick  y.  Railroad  Co.,  supra. 

3.  Identitt  of  Law.  —  Whilst  it  is  thus  generaUy  admitted  that  aetioas 
for  torts  are  transitory,  must  the  wrong  be  actionable  acoording  to  the  lex  fan, 
and,  if  it  is  so,  must  the  lex  fori  be  the  same  as  the  lex  loci  ddicti  f 
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It  is  conceded  that  the  law  of  the  place  where  the  tort  was  committed  gov- 
ems  the  right  of  recovery,  Laird  y.  Railroad^  62  N.  H.  254  ;  Atlantic  Sf  Char- 
loOe  Air  Line  Ry,  Co.  y.  Tanner,  68  6a.  384  ;  Awfusta  Ry,  Co,  y.  Glover  (Ga.)» 
18  S.  £.  406 ;  WaUh  y.  N,  Y.  ^  N.  E.  R.  R,  Co,  160  Mass.  671 ;  36  N.  £. 
584 ;  Njiu  y.  C,  3f .  ^  St.  Paul  Ry.  Co.  47  Mimi.  92  ;  Railway  Company  v. 
Lewis,  89  Teno.  235 ;  14  S.  W.  603  ;  Nelson  v.  C.  j-  0.  R.  R.  Co.  88  Va.  971 ; 
14  S.  £.  838  ;  Atchison,  TopeJba  frc.  R.  R.  Co.  y.  Moore,  29  Kan.  632  ;  Shedd  y. 
Moron,  10  HI.  App.  618  ;  CYen  thoogh,  in  case  of  an  injury  resulting  in  death, 
the  death  occurred  elsewhere.  Northern  Pacific  Railroad  y.  Babcock,  154  U. 
S.  190 ;  14  Sap.  Ct.  978.  See  Atlanta  {re.  Ry.  Co.  y.  Tanner,  68  Ga.  384. 
The  lex  loci  delicti  therefore  determines  the  effect  of  contrihutozy  negligence, 
Railway  Company  y.  Lewis,  89  Tenn.  235  ;  14  S.  W.  603  ;  and  of  negligence  of 
a  fellow-serYant,  Herrick  y.  Minneapolis  (f  St.  Louis  Ry.  Co.  31  Minn.  11 ;  47 
Am.  Rep.  771 ;  Railroad  y.  Foster,  10  Lea  (Tenn.),  351 ;  the  qnestion  of  the 
conYcrsion  of  personal  property,  Torrance  y.  Third  Nat.  Bank,  70  Hun,  44  ;  23 
N.  Y.  Supp.  1073  ;  and  the  amount  of  damages  that  may  be  recoYered,  North" 
em  Pacific  Company  y.  Babcock,  154  U.  S.  190 ;  14  Sup.  Ct.  97B ;  Illinois 
Central  R.  R.  Co.  y.  Crudup,  63  Miss.  291 ;  Morris  r.  Chicago,  R.  L  ^  Pac. 
Ry.  Co.  65  Iowa,  727  ;  54  Am.  Rep.  39  ;  Bruoe's  Admr.  y.  CincinnaH  R.  R.  Co. 
83  Ky.  174.  Contra,  Wooden  v.  W.  N.  Y.  ff  P.  R.  R.  Co.  126  N.  T.  10  ;  26 
Atl.  1050,  where  the  amount  of  damages  is  treated  as  a  qnestion  of  remedy,  to 
be  determined  by  the  lezforu  Questions  of  OYidenee  are  goYcmed  by  the  lex 
fori  Johnson  y.  Chicago  ff  N.  W.  Ry.  Co.  (Iowa)  59  N.  W.  66 ;  SkeUon  y. 
Alabama  Midland  Ry.  Co.  (Ala.)  12  So.  276. 

It  is  not  necessary  that  the  lex  fori  and  the  lex  loci  delicti  should  be  identical ; 
it  is  sufficient  if  they  are  similar,  though  they  may  differ  in  detail.  Wooden  y. 
W.  N.  Y.  J-  P.  R.  R.  Co.  126  N.  Y.  10  ;  26  Ati.  1050  ;  Geoghegan  y.  Atlas  S. 
S.  Co.  3  Misc.  Rep.  224  ;  22  N.  Y.  Supp.  749  ;  Nelson  y.  C.  Sr  0.  R.  R.  Co.  88 
Ya.  971 ;  14  S.  K  838  ;  Weaoer  y.  Railroad  Co.  21  D.  C.  499  ;  Morris  y.  Chi- 
cago, Rock  Island  Sfc.  Ry.  Co.  65  Iowa,  727;  54  Am.  Rep.  39 ;  Bmce's  Admr, 
Y.  Cincinnati  R.  R.  Co.  83  Ky.  174 ;  Wintuska's  Admr.  y.  Lomsville  (r  N.  R.  Co. 
(Ky.)  20  S.  W.  819  ;  Biggins  y.  Central  New  Eng.  (re.  Railroad,  155  Mass.  176, 
29  N.  £.  534.  See  Railway  y.  McCarmick,  71  Tez.  660 ;  9  S.  W.  540 ;  BeZr  y. 
Gulf  Src.  Ry.  Co.  (Tex.  CIy.  App.)  22  S.  W.  1062.  A  difference  between  stat- 
utes as  to  the  person  to  whom  the  right  of  action  belongs  is  not  material,  and 
the  action  should  be  brought  by  the  person  to  whom  the  right  is  giYcn  by  the 
law  of  the  State  in  which  the  wrong  was  committed.  Dentiick  y.  Railroad  Co. 
103  U.  S.  11 ;  Wooden  y.  W.  N.  Y.  (r  P-  R-  -R.  Co.  126  N.  Y.IO ;  26  Atl.  1050 ; 
Stone  Y.  Groton  Bridge  Sf  Manuf.  Co.  77  Hun,  99 ;  Knight  y.  West  Jersey  Rail- 
road Co.  108  Pa.  St.  250  ;  Usher  y.  Railroad  Co.  126  Pa.  St.  206  ;  Bruce's  Admr. 
Y.  Cincinnati  R.  R.  Co.  83  Ky.  174 ;  Perry  y.  Railroad  Co.  29  Kan.  420  ;  Ltme- 
killer  y.  Railroad,  33  Kan.  83  ;  Higgins  y.  Central  New  Eng.  Sfc.  Railroad,  155 
Mass.  176  ;  29  N.  £.  534.  Contra,  Ash  y.  B.  j*  0.  R.  R.  Co.  72  Md.  144 ;  19 
Atl.  643 ;  Vawter  y.  Missouri  Pac.  Ry.  Co.  84  Mo.  679.  But  see  able  opinion 
by  Thompson,  J.,  in  Stoeckman  y.  Railroad  Co.  15  Mo.  App.  503.  As  the 
plaintiff  recoYcrs  upon  the  lex  loci  delicti,  it  is  olmous  that,  unless  the  person 
who  has  the  right  of  action  by  that  law  is  permitted  to  sue,  no  suit  can  as  a 
rule  be  maintained  except  where  the  lex  fori  giYcs  the  right  to  the  same  per- 
son. In  Woodeny.  W.  N.  Y.  (r  P.  R.  R.  Co.  126  N.  Y.  10, 26  Atl.  lQ60,supra, 
a  widow,  who  was  competent  under  the  PennsylYania  statute,  brought  suit 
in  New  York  for  the  negligent  killing  of  her  husband  in  PennsylYania.  By 
the  statute  of  New  York,  the  right  of  action  in  a  similar  case  is  giYcn  to  the 
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deceased's  personal  representative.  It  was  argued,  though  in  yain,  that  the 
widow  could  not  maint>ain  the  action  in  New  York,  because  it  was  contrary  to 
the  New  York  statute  ;  and  it  was  admitted  that  she  could  not  sue  as  adminiA- 
tratrix,  because  that  would  be  contrary  to  the  Pennsylvania  statute,  by  which 
the  right  of  action  was  given.  But  substantially  such  a  negation  of  remedy 
was  reached  in  Aah  v.  B,  (r  0.  R.  R.  Co,  72  Md.  144 ;  19  Atl.  643,  fupra,  and 
Vawter  v.  Miuouri  Pac.  Ry.  Co.  84  Mo.  679,  nqtra.  In  the  latter  case,  a 
widow,  whose  husband  was  killed  in  Kansas,  obtained  letters  in  Missouri  and 
brought  suit  there  as  administratrix.  By  the  law  of  Kansas,  the  right  of 
action  in  such  a  case  was  given  to  the  personal  representative  ;  by  the  law  of 
Missouri,  to  the  widow.  It  was  held  that  her  capacity  as  administratrix  was 
limited  by  the  law  of  Missouri,  and  that  she  could  not  maintain  the  suit.  Sub- 
sequently, in  Oates  v.  Union  Pae,  Ry.  Co.  104  Mo.  514,  it  was  held  that  a 
woman  whose  husband  was  killed  in  Kansas  could  not  maintain  an  action  in 
Missouri  as  widow,  since  the  Kansas  statute  gave  the  right  of  action  to  the 
personal  representative.  Yet  the  act  of  qualifying  to  sue  in  Missouri  upon  the 
Kansas  statute  would,  under  the  previous  decision,  have  been  self-destructive. 
Whether  any  suit  can  be  maintained,  if  the  lex  fori  does  not  give  a  right  of 
action  for  a  similar  wrong,  is  a  question  which  opinions  and  decisions,  since 
Denruck  v.  Railroad  Co.  103  U.  S.  11,  have  often  answered  affirmatively.  "  By 
**  our  law,  a  private  action  may  be  maintained  in  one  State,  if  not  contrary  to 
"  its  own  policy,  for  such  a  wrong  done  in  another  and  actionable  there,  al- 
*'  though  a  like  wrong  would  not  be  actionable  in  the  State  where  the  suit  is 
"brought."  Huntington  v.  Attrill,  146  U.  S.  657,  citing  a  passage  of  the  same 
purport  from  Higgins  v.  Central  New  Eng.  Sfc.  Railroad^  155  Mass.  176.  It 
was  expressly  so  held  in  Herrick  v.  Minneapolis  (f  St.  Louis  Ry.  Co.  31 
Minn.  11,  which  is  cited  with  approval  in  Northern  Pacific  Ry,  Co.  v.  Bab- 
eockf  154  U.  S.  190  ;  14  Sup.  Ct.  978.  See  opinions  to  the  same  effect  in 
Laird  v.  RaUroad,  62  N.  H.  254  ;  Wilson  v.  TootU,  55  Fed.  Rep.  211  ;  Morris 
V.  Chicago,  R.  I.  Sf  Pac.  Ry.  Co.  65  Iowa,  727  ;  54  Am.  Rep.  39  ;  Chicago  jre. 
R.  Co.  V.  Doyle,  60  Miss.  977  ;  Illinois  Central  R.  R.  Co.  v.  Crudvp,  63  Miss. 
291 ;  Knight  v.  West  Jersey  Railroad  Co.  108  Pa.  St.  250.  Sometimes  cases, 
e.  g..  Wooden  v.  W.  N.  Y.  ^  P.  R.  R.  Co.  126  N.  Y.  10,  in  which  there  were 
similar  statutes,  are  cited  to  show  that  there  must  be  such  statutes.  But, 
obviously,  the  courts  were  not  required  to  go  so  far.  They  only  held  that,  in 
view  of  the  similarity  of  statutes,  it  was  not  against  the  policy  or  the  interests 
of  the  State  to  permit  the  liability  to  be  enforced.  Knight  v.  West  Jersey  Rail- 
road Co.  108  Pa.  St.  260  ;  Wooden  v.  W.  N.  Y.  fl-  P.  R.  R.  Co.  126  N.  Y.  10. 

4.  Collisions  at  Sea.  —  In  cases  of  collision  on  the  high  seas  between 
ships  of  different  nationalities,  the  general  maritime  law,  as  understood  and 
administered  in  the  courts  of  the  country  in  which  the  litigation  is  prosecuted, 
governs.  The  BelgenUmd,  114  U.  S.  355,  369;  In  re  State  Steamship  Co.  60 
Fed.  Rep.  1018.  This  rule  is  subject  to  two  qualifications :  (1)  Persons  in 
charge  of  either  ship  would  not  be  open  to  blame  for  following  sailing  direc- 
tions and  rules  of  navigation  prescribed  by  their  own  government  The 
Scotia,  14  Wall.  170, 184.  (2)  If  the  maritime  law,  as  administered  by  the 
nations  to  which  the  ships  respectively  belong,  is  the  same  in  respect  of  a  par- 
ticular matter,  it  will,  if  duly  proved,  be  followed  in  respect  of  such  matter, 
though  it  differ  from  the  maritime  law  as  understood  in  the  conntiy  of  the 
Utigation.     The  Scotland,  105  U.  S.  24,  31. 


CHAPTER  XXVm. 

ADMINISTRATION  IN  BANKRUPTCY. 

Rule  177.^  —  The  adiuinistration  in  bankruptcy  of  the 
property  of  a  bankrupt  which  has  passed  ^  to  the  trustee  is 
governed  by  the  law  of  the  country  where  the  bankruptcy 
proceedings  take  place  {lex  fori)? 

Comment 

A  creditor,  whether  an  alien  or  a  British  subject,  can  under  an 
English  bankruptcy^  prove  for  any  debt,  whether  it  be  an  Eng- 
lish or  a  foreign  debt,^  which  is  due  to  him  from  the  bankrupt. 
But  a  foreigner  proving  (e.  g.^  for  a  foreign  debt)  stands  in  the 

1  See  WesOahe,  Srd  ed.,  pp.  161,  162  ;  Foote,  2nd  ed.,  pp.  205,  296,  312, 
313 ;  Ex  parte  MeUwwm^  1870,  L.  R.  6  Ch.  64,  especially  p.  69,  judgment 
of  MdUsh,  L.  J. ;  Ex  parte  HoUhausen^  1874,  L.  B.  9  Ch.  722.  And  see  Thur- 
ham  Y.  Steward,  1871,  L.  R.  3  P.  C.  478.  Compare  Pardo  y.  Bingham,  1868, 
L.  R.  6  Eq.  485,  and  In  re  Kloebe,  1884,  28  Ch.  D.  175,  which,  though  refer- 
ring to  the  administration  of  a  deceased  person's  estate,  throws  some  light  on 
the  law  governing  administration  in  bankruptcy. 

^  For  the  effect  of  an  English  bankruptcy  as  an  assignment,  see  Rule  66, 
p.  333,  ante,  and  as  a  discharge,  see  Rule  67,  p.  343,  ante,  and  Rule  114,  p.  454, 
ante, 

*  This  Rule  is  in  reality  an  application  of  the  principle  that  aU  matters  of 
procedure  are  governed  by  the  lex  fori.  See  chap,  xxzi..  Rule  188,  p.  711,  post. 
[See  Reynolds  v.  Stockton,  140  U.  S.  254  ;  11  Sup.  Ct.  773  ;  Harrison  v.  Sterry, 
5  Cranch,  289.] 

*  As  the  Rules  in  this  Digest  are  concerned  only  with  proceedings  in  Eng- 
land, our  Rule,  though  expressing  the  general  principle  foUowed  by  English 
Courts,  applies  in  effect  only  to  an  English  bankruptcy,  and  means  substantiaUy 
that  under  such  a  bankruptcy  the  property  which  has  passed  to  the  trustee, 
t.  e.,  the  bankrupt's  assets,  must  be  distributed  wholly  in  accordance  with  the 
ordinary  rules  of  the  English  bankruptcy  law. 

The  word  ''  assets,"  though  in  this  Digest  appropriated  to  the  personal  prop- 
erty of  a  deceased  person  for  which  an  administrator  is  accountable,  is  both 
popularly  and  legaUy  applicable  to  the  property  of  a  bankrupt  which  passes  to 
the  representatiye  of  the  creditors  for  distribution  among  them. 

<  Ex  parU  Mdboum,  1870,  L.  R.  6  Ch.  64.  Compare  In  re  Kloebe,  1884,  28 
Ch.  D.  175. 
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Bame  position  as  does  an  English  creditor  proving  for  an  English 
debt :  the  equities  available  under  the  law  of  England  against  a 
bankrupt  are  available  against  a  bankrupt  or  the  trustee  as  repre- 
senting him,  in  respect  of  rights  acquired  under  the  law  of  a  for- 
eign country.^  The  distribution  of  the  assets  among  the  creditors ; 
the  priorities  among  the  creditors  inter  se;^  every  matter,  in  short, 
which  concerns  the  administration  of  the  bankrupt's  assets,  or,  in 
other  words,  which  can  be  brought  under  the  head  of  procedure  in 
the  very  widest  sense  of  that  term,  —  is  to  be  determined  in  ac- 
cordance with  the  ordinary  rules  of  English  bankruptcy  law ;  and 
this  is  so  even  though  the  assets  are  the  proceeds  of  foreign  im- 
movables, e.  g.,  Scotch  land,  which  under  the  English  bankruptcy 
act  has  passed  to  the  trustee. 

Whilst,  however,  the  mode  of  dealing  with  the  property  which 
has  passed  to  the  trustee,  or  rather  with  the  proceeds  thereof,  is 
governed  by  the  law  of  England,  the  question  what  is  the  property 
which  has  passed  to  a  trustee,  and  subject  to  what  charges  it  has 
passed  to  him,  or,  speaking  generally,  what  are  the  rights  of  the 
bankrupt  which  have  passed  to  the  trustee,  is  a  matter  to  be  deter- 
mined in  each  case  by  its  appropriate  law,  6.  ^.,  if  the  right  be  a 
right  to  land  in  Scotland,  then  by  Scotch  law;  if  the  right  be 
acquired  under  a  contract  made  in  a  foreign  country,  then  by  the 
law  governing  the  contract,  which  in  many  instances  will  be  the 
law  of  the  foreign  counrty  (lex  loci  contractus).  We  come  round, 
in  fact,  to  the  general  principle  that  matters  of  procedure  are  gov- 
erned by  the  lex  fori^  but  matters  of  right  are  governed  by  the 
law  in  accordance  with  which  the  particular  kind  of  right  is  to  be 
determined.^ 

Question.  —  How  far  are  the  special  rules  of  English  bank- 
ruptcy law  as  to  the  effect  of  bankruptcy  on  antecedent  transac- 
tions^ enforceable  against  foreign  creditors? 

The  answer  probably  is  that  these  rules  may  be  looked  upon  as 
matters  of  procedure,  and  in  reference,  e.  g.y  to  the  effect  of  a 
fraudulent  preference  will  be  enforced  against  a  foreign  creditor 
who  proves  for  his  debt  under  an  English  bankruptcy.^ 

^  Ex  parte  HoUhamen,  1874,  L.  R.  9  Ch.  722. 

a  Ex  parte  Melboum,  1870,  L.  R.  6  Ch.  64. 

*  See,  as  to  procedare,  chap.  zzzL,  p.  711,  post, 

«  See  Bankraptcj  Act,  1883  (46  &  47  Viet  cap.  62),  as.  45-48,  taken  to- 
gether with  the  definition  of  "  property  "  in  s.  168.    See  also,  p.  334,  ante. 

'  This  is  apparently  the  principle  maintained  in  Scotland.  **Thei«  is,'* 
writes  Goudy,  *<  little  authority  in  the  law  of  Scotland  on  the  subject,  bnt, 
"  so  far  as  the  decisions  go,  it  would  appear  that  our  Courts  will,  whencTer 
"  they  have  jurisdiction,  enforce  our  special  laws  of  bankruptcy  upon  foreign 
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ninstrations. 

1.  J7and  TTare  married  in  Batavia,  and  before  marriage  enter 
into  a  contract  whereby  JC1,000  is  settled  on  W  for  her  separate 
use.  By  Batavian  law,  snch  a  marriage  contract  has  no  effect 
as  regards  third  persons  until  registered.  The  contract  is  never 
registered.  Hsnd  TFcome  to  England.  jETis  there  made  bank- 
rupt. TT  claims  to  prove  for  the  £1,000.  The  Batavian  law  as 
to  registration  affects  a  question  of  remedy  or  procedure.  All 
questions  of  priority  of  creditors  are  governed  by  English  law 
(lex  ybri),  and  W  is  entitled  under  the  English  bankruptcy  to 
prove  for  debt  ^ari  passu  with  other  creditors.^ 

2.  iV^  a  merchant  in  London,  obtains  a  loan  from  A^  a  mer- 
chant in  Prussia,  by  depositing  with  A  the  title  deeds  of  a  house 
at  Shanghai.  No  conveyance  or  memorandum  of  deposit  is  made 
at  Shanghai,  and  the  house  remains  registered  there  in  the  name 
of  iV^.  iVis  adjudicated  a  bankrupt  in  England.  Under  English 
law  A  is  entitled  as  against  iVto  have  the  benefit  of  the  contract, 
and  has  a  lien  on  the  house  at  Shanghai,  ^'s  rights  against  T^ 
the  trustee,  are  governed  by  English  law  (Jexfori).  Tia  bound 
by  the  equities  which  bind  the  bankrupt,  and  A  is  entitled  to 
have  the  house  sold  and  the  proceeds  thereof,  up  to  the  amount  of 
the  debt  to  A^  transferred  to  him.^ 

8.  i\r  makes  a  gift  of  goods  to  il  in  France.  The  gift  is  made 
after  JVhas  committed  an  act  of  bankruptcy.  WiUiin  a  month 
after  the  making  of  the  gift  JVis  adjudicated  bankrupt  in  Eng- 
land. A  proves  for  a  debt  incurred  in  France  and  under  French 
law  by  iV  to  ^.  The  relation  of  the  trustee's  title  back,  and  the 
effect  of  such  relation  on  the  gift  of  iV  to  ^,  is  (semble)  governed 
by  English  law  (lex  fori), 

"  creditors."  Ocudy,  Law  of  Bankruptcy  m  Scotland,  2nd  ed.,  p.  640,  citing 
Elaclchum,  Petr.,  Feb.  22, 1810,  F.  C.  ;  Selkrig  v.  Davis,  1814,  2  Rose,  291 ; 
Ex  parte  WiUon,  1872,  L.  R.  7  Ch.  490  ;   WhiU  v.  Briggs,  1843,  5  D.  1148. 

1  Ex  parU  Melboum,  1870,  L.  R.  6  Ch.  64,  68,  69.  Compare  Thurbum  y. 
Steward,  1871,  L.  R.  3  P.  C.  478. 

•  Ex  parte  Holthausen,  1874,  L.  R.  9  Ch.  722.  See  especially,  pp.  726,  727, 
judgment  of  James,  L.  J. 


CHAPTER  XXIX. 

ADMINISTRATION  AND  DISTRIBUTION  OF 

DECEASED'S  MOVABLES. 

(A)  ADMINISTRATION. 

Rule  178.^  —  The  administration  of  a  deceased  person's 
movables^  is  governed  wholly  by  the  law  of  the  country 
where  the  administrator  acts,  and  from  which  he  derives  his 
authority  to  collect  them,^  t.  €.,  in  effect,  by  the  law  of  the 
country  where  the  administration  takes  place  {lex  fori)} 

Such  administration  is  not  affected  by  the  domicil  of  the 
deceased.'^ 

In  this  Rule,  the  term  ^^administration"  does  not  include 

distribution. 

Comment 

^^The  established  rule  now  is  that  in  regard  to  creditors  the 
^'  administration  of  assets  of  deceased  persons  is  to  be  governed 
'^altogether  by  the  law  of  the  country  where  the  executor  or 
'^  administrator  acts,  and  from  which  he  derives  his  authority  to 
''  collect  them,  and  not  by  that  of  the  domiqil  of  the  deceased.''  ^ 

1  Story,  8.  524  ;  Westlaket  pp.  115, 116,  119-121  ;  FooUy  pp.  293-296.  Mr. 
Foote  does  not  absolutely  agree  with  the  Rule  as  here  laid  down.  Preston  v. 
MelviUe,  1840,  8  CI.  &  F.  1  ;  In  re  Kloebe,  1884,  28  Ch.  D.  175. 

'  As  to  the  devolution  of  a  deceased  person's  immovables,  see  pp.  519,  520, 
ante,  and  note  that  in  so  far  as  such  immovables,  or  lands,  form  part  of  the 
deceased's  personal  property  or  personal  estate  to  be  administered  under  an 
English  g^nt,  the  ^'administration"  (as  contrasted  with  the  ''distribution'* 
thereof)  is  governed  by  the  same  rules  as  the  administration  of  his  movaUea. 
In  other  words,  all  the  assets  of  the  deceased  are,  under  an  English  adminis- 
tration, administered  in  accordance  with  the  law  of  England. 

s  Story,  s.  424. 

^  See  as  to  principle  that  procedure  is  governed  by  the  lexfori^  chap,  xxzi., 
p.  Ill,  post, 

'  Compare  Cook  v.  Gregson,  1854,  2  Drew.  286,  taken  together  with  In  re 
Xloehe,  1884,  28  Ch.  D.  175, 176, 180,  judgment  of  Pearson,  J.  But  see  Foote, 
pp.  293-295,  and  Wilson  v.  Dunsany,  1854, 18  Beav.  293. 

*  Story,  8.  524. 
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"  Every  administrator,  principal  ^  or  ancillary ,2  must  apply  the 
*^  assets  reduced  into  possession  under  his  grant  in  paying  all  the 
^^  debts  of  the  deceased,  whether  contracted  in  the  jurisdiction 
'^  from  which  the  grant  issued  or  out  of  it,  and  whether  owing  to 
"  creditors  domiciled  or  resident  in  that  jurisdiction  or  out  of  it, 
*^  in  that  order  of  priority,  which  according  to  the  nature  of  the 
*^  debts  or  of  the  assets  is  prescribed  by  the  law  of  the  jurisdiction 
"  from  which  the  grant  issued."  ® 

This  exposition  of  the  law  has  received  judicial  approbation,^ 
and,  in  regard  to  an  English  administration,  with  which  alone  we 
are  practically  concerned,  leads  to  the  following  results:  — 

First.  The  assets  in  the  hands  of  the  English  administrator, 
wherever  collected,  are  liable  for  all  the  debts  of  the  deceased, 
whether  incurred  in  England  or  a  foreign  country.^ 

Secondly.  In  the  payment  of  creditors,  all  questions  of  priority 
are,  it  would  seem,  governed  wholly  by  English  law  (Jexfori).^ 

The  principle  of  English  law  appears  to  be,  that  every  question 
as  to  the  order  in  which  debts  of  different  kinds  are  to  be  paid  is 
a  matter  of  procedure,  and  therefore  to  be  determined  in  accords 
ance  with  the  lexfori^  and  hence  that  an  English  administrator, 
in  reference  to  the  assets  which  he  is  administering  under  an  Eng- 
lish grant,  must  follow  the  order  of  priority  prescribed  by  English 
law ;  and  this  whether  the  creditor  claiming  payment  be  an  Eng- 
lish or  a  foreign,  e.  </.,  a  French,  creditor.^ 

^  A  <*  principal  administrator  "  means  an  administrator  acting  in  or  under  the 
law  of  the  country  where  the  deceased  person  whose  property  is  being  admin- 
istered died  domiciled. 

'  An  **  ancillary  administrator "  means  au  administrator  who  is  not  a  prin- 
cipal administrator. 

*  Westlake^  3rd  ed.,  p.  119. 

*  In  re  Kloebe,  1884,  28  Ch.  D.  176, 178,  judgment  of  Pearson,  J. 

^  Inre  Kloehe,  1884^  28  Ch.  D.  175,  in  which  it  was  held  that,  in  the  admin- 
istration of  the  English  estate  of  a  person  dying  domiciled  abroad,  foreign 
creditors  were  entitled  to  dividends  pari  passu  with  English  creditors.  Sem- 
ble,  there  were  in  this  case  no  foreign  assets. 

^  Inre  Kloehe,  but  compare  Foote,  pp.  293-295,  where  doubt  is  expressed  as 
to  the  correctness  of  this  statement ;  and  also  Williams^  Executors^  9th  ed.,  pp. 
852-854. 

^  See  chap,  zzxi.,  p.  711,  post. 

^  It  has,  however,  been  judicially  suggested  that,  if  French  assets  **  were 
**  distributed  [in  France]  so  as  to  give  French  creditors,  as  such,  priority  in 
"distributing  the  Eoglish  assets,  the  Court  would  be  astute  to  equalise  the  pay- 
'*  ments,  and  take  care  that  no  French  creditors  should  come  in  and  receive 
«  anything  till  the  English  creditors  had  been  paid  a  proportionate  amount." 
In  re  Kloebe,  1884,  28  Ch.  D.  175,  177,  judgment  of  Pearson,  J. 
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A  suggestion,^  however,  has  been  made  that  where  the  deceased 
has  died  domiciled  abroad,  and  therefore  the  administration  is  an 
ancillary  administration,  the  English  administrator  ought  to  look 
partly  to  the  law  of  the  deceased's  domicil,  in  reference,  at  any 
rate,  to  debts  there  contracted ;  but  there  does  not  appear  to  be 
any  sufficient  authority  in  support  of  this  view,  which  is  opposed 
to  the  marked  tendency  of  English  Courts  to  determine  all  mat- 
ters of  procedure,  in  the  most  extensive  sense  of  that  term,  in 
accordance  with  the  lex  fori? 

Thirdly,  The  principle  that  an  English  administrator  must,  in 
the  administration  of  the  deceased's  estate,  follow  English  law 
exclusively,  applies,  it  would  seem,  only  to  assets  which  he  holds 
as  English  administrator. 

If,  for  example,  he  has  in  England  assets  collected  in  a  foreign 
country,  e.  ^.,  Ireland,  under  an  Irish  grant,  then  these  foreign 
assets  should  be  dealt  with  in  accordance  with  the  law  of  Ireland. 
The  same  person  in  effect  fills  a  twofold  character,  viz.,  that  of 
an  English  administrator  and  of  an  Irish  administrator,  and 
such  Irish  assets  he  holds  and  must  administer  as  an  Irish  ad- 
ministrator.^ 

It  must  be  borne  in  mind  that  the  word  '^  administration  "  is  in 
this  Rule  not  used  in  its  most  extensive  sense :  it  here  means  sim- 
ply the  clearing  of  the  deceased's  estate  from  liabilities ;  it  does 
not  include  the  distribution  of  the  residue  or  surplus  which  re- 
mains after  the  estate  is  cleared  among  the  persons  entitled  to 
succeed  beneficially  thereto.  This  point  is  manifestly  determina- 
ble in  accordance  with  the  rules  governing  the  right  of  beneficial 
succession.^ 

ninstrations. 

1.  The  deceased  has  died  owing  to  A^  an  Englishman,  a  debt 
t)f  <£20,  contracted  in  England,  and  to  £,  a  Frenchman,  a  debt 
-of  £30,  contracted  in  France.  The  assets  in  the  hands  of  the 
deceased's  English  administrator  are  liable  for  both  debts.^ 

2.  The  deceased  owes  £20  to  ^  on  an  English  judgment,  and 
owes  <£20  to  £  on  a  Victorian  judgment,  which  for  this  purpose  is 

^  See  Foote^  pp.  29^295;  and  compare  Wihon  t.  I>un9anyf  1854, 18  Beav. 
293 ;  Cook  v.  Gregson,  1854,  2  Drew.  286.  But  WUson  ▼.  Dungany  is  diaap- 
proved.    In  re  Kloehe,  1881,  28  Ch.  D.  175, 180,  judgment  of  Peanon^  J. 

'  See  chap,  zsnd..  Rule  188,  p.  711,  post 

'  Cook  Y.  Gregson,  1854,  2  Drew.  286  ;  and  compare  In  re  Klo^  1884,  28 
Ch.  D.  175,  178,  judgment  of  Pearson^  J, 

*  See  chap,  zxx.,  p.  682,  poti, 

«  In  re  Kloebe,  1884,  28  Ch.  D.  175. 
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a  simple  contract  debt.  The  £20  due  on  the  English  judgment 
must  be  paid  by  the  English  administrator  to  ^  in  priority  to 
the  £20  due  to  £  on  the  Victorian  judgment.^ 

8.  The  deceased,  an  Englishman  residing  in  Venezuela,  has 
executed  an  instrument  to  secure  payment  to  j1  of  £1,600.  A 
afterwards  registers  the  instrument  in  the  form  prescribed  by  the 
law  of  Venezuela,  and  by  that  law  becomes  thereby  entitled  to 
have  his  debt  paid  out  of  the  general  assets  of  T  in  priority  to 
other  creditors.  This  does  not  entitle  A  to  priority  of  payment 
out  of  assets  administered  in  England.^ 

(B)   DISTRIBUTION. 

BuLE  179.'  —  The  distribution  of  the  distributable  resi- 
due of  the  movables  of  the  deceased  is  (in  general)  gov- 
erned by  the  law  of  the  deceased's  domicil  {lex  domicilii) 
at  the  time  of  his  death. 

Comment 

The  ultimate  aim  of  an  administration  ^  (if  that  word  be  taken 
in  its  widest  sense)  is  the  due  distribution  by  the  administrator 
of  the  distributable  residue  of  the  deceased's  assets  among  the 
persons  entitled  to  succeed  beneficially  thereto. 

Distribution,  therefore,  follows  the  appropriate  rule  as  to  succes- 
sion, and  the  succession  to,  and  therefore  the  distribution  of,  a  de- 
ceased's movables  is,  whether  he  die  intestate  ^  or  testate  ^  (in  gen- 
eral),*^ governed  by  the  law  of  his  domicil  at  the  time  of  his  death. 

^  See  Cook  v.  Cfregson,  1854,  2  Brew.  286,  together  with  Harris  ▼.  Saunders, 
1825,  4  B.  &  C.  411. 

'  Pardo  V.  Bingham,  1868,  L.  R.  6  £q.  485.  But  in  this  ease  the  assets  were 
equitable  assets,  and,  further,  Romilly,  M.  R.,  seems  to  have  been  of  opinion 
that  the  administration  might  be  affected  by  the  domicil  of  the  debtor  and 
ereditor.  **  Unless  both  the  debtor  and  the  creditor  were  domiciled  in  Vene- 
**  zuela,  I  think  that  the  registration  of  this  document  can  only  affect  assets  in 
**  Yeneznela  over  which  that  country  has  power."  Ibid,,  p.  487,  per  RomiUy, 
M.  R.     Whether  domicil  has  any  effect  ?     Compare  WesUake,  p.  120. 

*  See  chap,  xzx.,  post.  As  to  the  succession  to  or  distribution  of  immovables 
in  accordance  with  the  lex  situs,  whether  they  form  part  of  the  deceased's  real 
estate  or  personal  estate,  see  pp.  519,  520,  and  p.  674,  note  2,  ante. 

^  See  pp.  312,  313-315,  anU. 

*  As  to  intestate  succession,  see  chap,  xzx..  Rule  180,  post. 

*  As  to  testamentary  succession,  see  chap,  xxx..  Rules  181  to  184^  and  com- 
pare Rules  185, 186,  pp.  701,  702,  post. 

'  As  to  exceptions,  none  of  which  refer  to  intestate  succession,  see  Excep- 
tions 1  and  2  to  Rule  182,  post;  Rule  184,  p.  696,  post,  and  Rules  185  to  187,  post. 
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Meaning  of  law  of  domieil.  —  The  law  of  the  deceased's  dom- 
icil  in  reference  to  succession  means  the  rules  applicable  to  suc- 
cession in  the  case  of  the  particular  intestate  or  testator  by  the 
law  of  the  country  where  he  dies  domiciled,  which  in  the  instance, 
for  example,  of  an  Englishman  dying  domiciled  in  a  foreign 
country,  need  not  be  the  same  as  the  ordinary  rules  applicable  to 
the  case  of  succession  to  the  property  of  native  (e.  ^.,  French} 
intestates  ^  or  testators. 

Law  at  time  of  death.  —  The  law  which,  as  far  as  regards  Eng- 
lish Courts,  governs  the  succession  to  a  deceased's  movables  is  the 
law  of  the  deceased's  domieil  as  it  stands  ^'at  the  time  of  his 
death ; "  and  this  qualification  is  of  importance,  for,  if  a  change  is 
made  in  that  law  after  the  death  of  the  intestate  or  testator,  the 
succession  to,  and  therefore  the  distribution  of,  his  movables  in 
England  is  not  affected  by  the  change.^ 

Our  Rule,  in  short,  amounts  to  this :  that  English  Courts  will 
in  general  distribute  the  movables  of  a  deceased  person  exactly  as 
the  Courts  of  his  domieil  would  distribute  them  at  the' time  of  his 
death. 

Question.  —  How  is  the  duty  of  distribution  to  be  performed 
when  the  deceased  dies  domiciled  in  a  foreign  country  ? 

The  distribution  may  be  carried  out  either  by  the  English  ad- 
ministrator on  his  own  authority,  or  by  or  under  the  direction 
of  the  Court  (e.  g.y  where  an  administration  action  has  been 
brought). 

(1)  Distribution  by  administrator. — When  the  deceased  dies 
domiciled  in  a  foreign  country,  e.  g.^  Victoria,  the  English  admin- 
istrator (who  must  in  this  case  be  an  ancillary  administrator) 
should,  after  payment  of  all  debts  and  other  claims  proved  in  Eng- 
land,—  assuming,  of  course,  there  is  no  administration  action 
pending  in  England,  —  hand  over  the  distributable  residue  to  the 
personal  representative  of  the  deceased  under  the  law  of  Victoria. 
This  course  is  open  to  the  English  administrator,^  and,  unless  he 
takes  the  direction  of  the  Court,  is  (it  is  conceived)  his  only  safe 
course. 

^  See  A  hd-al^Messih  y.  Farra,  1888,  13  App.  Gas.  431.  Compare  In  Goods 
of  Lacroix,  1877,  2  P.  D.  94;  2  WilUams,  Executors,  9th  ed.,  p.  1387,  and  1  iWrf., 
p.  304,  cited  p.  77,  note  3,  ante. 

*  Lynch  v.  Government  of  Paraguay^  1871,  L.  R.  2  P.  &  D.  268  ;  Jn  r«  il^o- 
noor's  Trust,  1895,  64  L.  J.  Ch.  621;  Story,  7th  ed.,  s.  481. 

»  See  WesiLake,  p.  116 ;  Eaimes  v.  Hacon,  1880,  16  Ch.  D.  407 ;  1881,  18 
Ch.  D.  (C.  A.)  347  ;  Re  Kloebe,  1884,  28  Ch.  D.  175  ;  De  Mora  v.  Concha,  1885, 
29  Ch.  D.  (C.  A.)  268,  especially  284,  observation  of  Fry,  L.  J. ;  Re  Trufort, 
1887,  36  Ch.  D.  600,  611,  judgment  of  Stirling,  J.;  InreDe  Penny,  [1891] 
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(2)  Distribution  by  Court  —  The  Court  may  at  its  discretion 
adopt  either  of  two  different  methods  of  distribution. 

The  Court  may,  on  the  one  hand,  hand  over  the  distributable 
residue  to  the  personal  representative  of  the  deceased  under  the 
law  of  his  domicil,  and  leave  to  such  representative  the  distribu- 
tion thereof  among  the  beneficiaries.  If  this  course  is  taken,  all 
persons  who,  whether  as  next  of  kin  or  otherwise,  claim  a  share 
in  the  deceased's  estate,  must  enforce  their  claims  before  the  tri- 
bunals of  his  domicil.^ 

The  Court  may,  on  the  other  hand,  determine  for  itself  what  is 
the  law  of  the  deceased  owner's  domicil,  and  who  are  the  persons 
who  in  accordance  with  such  law  are  entitled  to  succeed  to  the 
deceased's  movables,  and,  having  determined  this,  distribute  in 
accordance  with  such  law,  the  distributable  residue  remaining  in 
the  hands  of  the  English  administrator.^ 

2  Ch.  eS,  68,  judgment  of  Chiay,  J.;  Ewing  t.  Orr  Ewmg,  1885,  10  App.  Gas. 
453,  especially  pp.  502-^504,  609,  510,  and  pp.  463,  464,  note;  2  Williams,  Exec- 
utorSf  9th  ed.,  pp.  1525, 1526. 

The  English  administrator  cannot  rightly  or  safely  undertake  on  hb  own 
responsibility  to  distribute  the  surplus  directly  among  the  persons  entitled 
thereto  imder  the  law  of  Victoria.  An  adnunistrator  would  in  cases  of  diffi- 
culty obtain  the  direction  or  sanction  of  Court.  See,  e.  ^.,  B.  S.  C.  Ord.  LV. 
rr.  3,  4. 

1  See  especiaUy,  EnoMn  t.  Wylie,  1862,  10  H.  L.  C.  1, 13, 14 ;  31  L.  J.  Ch. 
402,  405,  406.  Compare  Eamea  ▼.  Hacan,  1880, 16  Ch.  D.  407  ;  1881, 18  Ch. 
D.  (C.  A.)  347.  This,  according  to  Lord  Westbury,  is  the  course  which  the 
Courts  must  take  ;  and,  though  his  yiew  that  the  Courts  of  the  domicil  have  ex« 
elusive  jurisdiction  must  now  be  considered  overruled  {Ewing  v.  Orr  Ewing y 
1883,  9  App.  Cas.  34,  39  ;  1885,  10  App.  Cas.  453,  502,  504),  yet  the  course 
recommended  by  him  is  still  open  to  the  Court.  Compare  Westltiket  3rd  ed., 
p.  117 :  *'  Where  there  is  an  action  for  administration  in  England,  it  is  doubt- 
''ful  whether  the  Court  will  insist  on  carrying  that  action  out  to  its  full 
"  completion,  by  distributing  the  surplus  with  such  light  as  it  can  obtain  on 
*'  the  law  of  the  deceased's  foreign  domicil,  or  will  hand  over  the  surplus  to  a 
"  representative  of  the  deceased  in  the  domicil."    Ibid. 

*  The  right  of  the  Court  to  pursue  this  course  was  apparently  disputed  by 
Lord  Westbury  (see  Enohm  v.  Wglie,  1862, 10  H.  L.  C.  1, 12).  But  his  view  has 
not  obtained  acceptance.  Ibid.f  p.  19,  judgment  of  Lord  Crantoorth  ;  pp.  23, 
24,  judgment  of  Lord  Chelmsford;  and  Ewing  v.  Orr  Ewing,  1883,  9  App.  Cas. 
34,  39,  judgment  of  Selbome,  Ch. 


AMERICAN  NOTES. 

CHAPTER  XXIX. 

ADMINISTRATION  AND  DISTRIBUTION  OF  DECEASED'S  MOVABLES. 

1.  (Rule  178.)  Administration.  —  The  administration  of  the  assets  of  de- 
eeased  persons  is  governed  exdusiyely  by  the  law  of  the  plaoe  where  the 
exeoutor  or  administrator  acts,  and  from  which  he  deriyes  his  authority.  Jones 
T.  Drewry,  72  AU.  311,  316 ;  Clark  v.  Butler,  4  Demarest,  378  ;  Duffy  v. 
Smith,  1  Demarest,  202  ;  Hoskins  v.  Sheddon,  70  6a.  528  ;  Wharton,  Cm/,  of 
L.  8.  624 ;  2  Williams  an  Executors,  7th  Am.  ed.,  Randolph  &  Talcott's  notes, 
pp.  926-927.  See  Reynolds  v.  Stockton,  140  U.  S.  254  ;  11  Sup.  Ct  773.  But 
where  assets  are  illegally  brought  from  the  jurisdiction  of  the  domicil,  in 
which  no  administrator  has  been  appointed,  into  another  jurisdiction,  the 
Courts  of  the  latter  may  recognise  a  priority  given  to  a  creditor  by  the  law  of 
the  former  jurisdiction.  Hardenberg  v.  Manning,  4  Demarest,  437.  As  to 
ancillary  administration,  see  Emery  v.  Batchdder,  132  Mass.  452  ;  Hamilton  ▼. 
Carrington  (S.  C),  19  S.  E.  616 ;  Hopper  v.  Hopper,  125  N.  Y.  400  ;  26  N. 
E.  457  ;  Duffy  v.  Smith,  1  Demarest,  202  ;  Leach  v.  Buckner,  19  W.  Va.  36  ; 
Succession  of  Gaines,  45  La.  An.  1237  ;  14  So.  233 ;  Dickey  y.  Vann,  81  Ala. 
426  ;  Welch  v.  Adams,  152  Mass.  74  ;  25  N.  E.  34. 

As  to  the  administration  of  insolvent  estates,  see  2  Williams  on  Executors,  7th 
Am.  ed.,  Randolph  &  Talcott's  notes,  pp.  252-256  ;  also,  vol.  iiL,  p.  135  n.  A 
creditor  of  the  domicil  of  a  deceased  insolvent,  who  has  received  on  his  claim 
a  larger  percentage  than  creditors  of  the  place  of  ancillary  administration, 
will  not  be  permitted  to  take  from  creditors  of  the  latter  place  assets  there 
situate,  without  accounting  for  what  he  has  already  received.  Hays  v.  Cecil, 
16  Lea,  160. 

2.  (Rule  179.)  Distribution.  —  That  the  distribution  of  the  residue  of 
the  movables  of  a  deceased  person  is  in  general  governed  by  the  law  of  his 
domicil,  see  2  Williams  on  Executors,  7th  Am.  ed.,  Randolph  &  Talcott's  notes, 
pp.  925-927  ;  Welch  v.  Adams,  152  Mass.  74 ;  25  N.  E.  34  ;  Hutton  v.  Hutton, 
40  N.  J.  Eq.  461 ;  Van  Gieson  v.  Banta,  40  N.  J.  Eq.  14  ;  Cooper  v.  Beers,  143 
m.  25 ;  AppU*s  Estate,  66  Cal.  432  ;  Matter  of  BraithwaiU,  19  Abb.  N.  Cas. 
113 ;  McNamara  v.  McNamara,  62  Ga.  200 ;  White  v.  Tennant,  31  W.  Va. 
790 ;  8  S.  E.  596  ;  Brewer  v.  Cox  (Md.),  18  Atl.  864 ;  /n  w  Affiick,  3  McAz^ 
thur,  95  ;  Knapp  v.  Knapp,  95  Mich.  474. 

Whether  the  Courts  at  the  place  of  ancillary  administration  will  distribute  a 
residue  of  the  assets  there  situate,  or  will  direct  it  to  be  remitted  for  distribu- 
tion to  the  place  of  principal  administration,  is  a  matter  of  discretion.  Harvey 
y.  Richards,  1  Mason,  381 ;  Welch  v.  Adams,  152  Mass.  74 ;  25  N.  E.  34 ; 
Graveley  v.  GraveUy,  25  S.  C.  1 ;  (TReiUy  v.  New  York  ^  N.  E.  Co,  (R.  I.)  19 
Atl.  244 ;  Welles'  Estate,  161  Pa.  St.  218  ;  28  Atl.  116 ;  34  W.  N.  C.  327 ; 
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Succession  of  Gaines^  45  La.  An.  1237  ;  14  So.  233;  Matter  of  BraithtcaUe,  19 
Abb.  N.  Cas.  113.  The  usual  coarse,  where  domestic  claimants  have  been 
satisfied,  is  to  direct  the  residue  to  be  transmitted  to  the  place  of  principal 
administration.  Barry's  Appeal,  88  Pa.  St.  131.  See  1  WiUiams  on  Executors, 
7th  Am.  ed.,  Randolph  &  Talcott's  notes,  pp.  442-445.  But  the  Court  of 
ancillary  administration  may,  in  so  doing,  require  security  of  the  domiciliary 
administrator,  Hamilton  y.  Levy  (S.  C),  19  S.  E.  610  ;  or  it  may  determine,  in 
accordance  with  the  law  of  decedent's  domicil,  the  validity  of  a  claim  to  a  leg- 
acy.    Clark  Y.  Butler,  4  Demarest,  378. 

The  Code  of  Mississippi,  1880,  s.  1270,  provides  that  all  personal  property 
"  situated  "  in  that  State  shall  descend  and  be  distributed  according  to  the  laws 
thereof  regulating  the  descent  and  distribution  of  such  property,'  without  re- 
gard to  the  domicil  of  the  deceased.  This  provision  has  been  held  to  apply 
only  to  tangible  property,  and  not  to  choses  in  action  owned  by  a  non-resident 
and  not  connected  with  any  business  conducted  in  the  State,  and  hence  not  to 
embrace  money  deposited  in  Mississippi  banks,  or  a  note  secured  on  land  there, 
the  deposit  certificates  and  books,  and  the  mortgage  note,  being  found  at  the 
foreign  domicil  of  the  intestate,  who  had  no  creditors  or  heirs  in  Mississippi, 
Speed  V.  Kelly,  59  Miss.  47 ;  nor  to  include  an  insurance  policy,  issued  and 
payable  in  New  York,  on  the  life  of  a  person  domiciled  in  Virginia,  though  the 
policy  was  deposited  for  safe-keeping  with  a  person  in  Mississippi.  Mayo  v. 
Assurance  Society,  71  Miss.  590.  See  Jahier  v.  Rascoe,  62  Miss.  699.  See 
also,  Channel  v.  Chapen,  46  111.  App.  234. 


CHAPTER  XXX. 
SUCCESSION  TO  MOVABLES. 

(A)  INTESTATE  SUCCESSION. 

BuLE  180.^  —  The  succession  to  the  movables  ^  of  an  in- 
testate is  governed  by  the  law  of  his  domicil  at  the  time  of 
his  deaths  without  any  reference  to*  the  law  of  the  country 
where 

(1)  he  was  bom,  or 

(2)  he  died,  or 

(3)  he  had  his  domicil  of  origin,  or 

(4)  the  movables  are,  in  fact,  situate  at  the  time  of 

his  death. 

Gomment 

^^  The  rule  is,  that  the  distribution  of  the  personal  estate  of  an 
'*  intestate  is  to  be  regulated  by  the  law  of  the  country  in  which 
*^  he  was  a  domiciled  inhabitant  at  the  time  of  his  death,  without 
^'  any  regard  whatsoever  to  the  place  either  of  the  birth  or  the 
"  death  [or  the  domicil  of  origin],  or  the  situation  of  the  property 
"  at  that  time."  *  "  The  universal  doctrine,  now  recognised  by 
^^the  common  law,  although  formerly  much  contested,  is,  that 
'^  the  succession  to  personal  property  is  governed  exclusively  by 
^'  the  law  of  the  actual  domicil  of  the  intestate  at  the  time  of  his 
"  death.^  ...  It  is  of  no  consequence  what  is  the  country  of  the 

1  See  2  WUliamSf  ExecuUm,  9th  ed.,  p.  1387 ;  Story,  as.  480-481  a;  Bruce  t. 
Bruce,  1790,  6  Bro.  P.  C.  666  ;  Samerville  v.  S(mervilUj  1801,  5  Ves.  749  a; 
Stanley  v.  Bemea,  1831,  3  Hagg.  Eco.  373  ;  Doglioni  v.  Crispin,  1866,  L.  R.  1 
H.  L.  301. 

*  Note  the  difference  between  *'  movables  "  and  ^  personalty  ;  ^  pp.  71-73, 
ante.  Chattels  real  are  not  included  in  movables  ;  they  are  immovables,  and 
devolve  in  the  case  of  intestacy  in  accordance  with  the  lex  situs  (see  Rule  138, 
p.  516,  ante),  t.  e,,  in  accordance  with  the  Statute  of  Distribution,  22  &  23  Car. 
II.  cap.  10  ;  Duncan  v.  Lawson,  1889,  41  Ch.  D.  394. 

>  2  Williams,  Executors,  9th  ed.,  p.  1387. 

4  For  meaning  of  *<  law  of  domicil  at  time  of  death,*'  compare  p.  678,  and 
p.  77,  note  3,  cmte. 
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^^  birth  of  the  intestate,  or  of  his  former  domicile  or  what  is  the 
'^  actual  situs  of  the  personal  property  at  the  time  of  his  death ; 
''  it  deyolves  upon  those  who  are  entitled  to  take  it,  as  heirs  or 
*'*'  distributees,  according  to  the  law  of  his  actual  domicil  at  the 
"  time  of  his  death."  ^ 


niustrations. 

1.  A  French  subject  dies  intestate  and  domiciled  in  England. 
Succession  to  his  movables  is  governed  by  the  English  Statute  of 
Distribution,  without  any  reference  to  the  law  of  France. 

2.  A  British  subject  domiciled  in  France  dies  intestate  in  Lon- 
don. The  succession  to  the  furniture  of  his  house  in  London  is 
governed  by  the  rules  which  regulate  in  France  succession  to  the 
movables  of  a  British  subject  dying  domiciled  in  France. 

3.  An  Englishman  domiciled  in  Scotland,  but  residing  in  Eng- 
land, dies  in  England  intestate,  and  leaves  there  money  and  other 
goods.  The  deceased  whilst  domiciled  in  Scotland  had  a  son,  A^ 
by  Mf  and  afterwards,  being  still  domiciled  in  Scotland,  married 
Mf  whereby  A  is  under  Scotch  law  legitimated.  At  the  time  of 
the  intestate's  death  M  is  dead,  and  A  is  the  intestate's  only  sur- 
viving relative.  A  is  entitled  to  succeed  to  the  money  and  goods 
in  England.^ 

4.  A  British  subject  domiciled  in  Portugal  dies  there  intestate, 
leaving  no  relative  except  A^  an  illegitimate  son,  who  by  Portu- 
guese law  is  entitled  to  succeed  to  the  intestate's  property.  The 
intestate  leaves  movables  in  England.  A  is  entitled  to  succeed 
to  the  movables.^ 

5.  JV,  a  Scotchman  domiciled  in  Scotland,  after  the  birth  of  A, 
his  illegitimate  son,  has  married  ^'s  mother,  whereby  A  is  legiti- 
mated under  Scotch  law.  iV^,  though  domiciled  in  Scotland  until 
the  time  of  his  marriage,  acquires  after  the  marriage  an  English 
domicil,  and  at  his  death  is  domiciled  in  England,  where  he  leaves 
goods.     N  dies  intestate  in  England  after  the  death  of  his  wife, 

^  Story,  B.  4S1.  The  terms  '<  personal  estate  "  and  "  personal  property  " 
must  in  these  quotations  be  taken  as  equivalent  to  movables.  See  Freke  v. 
Carbery,  1873,  L.  R.  16  £q.  416  ;  In  Goods  of  OentiU,  1875,  Jr.  Rep.  9  £q.  541. 

"  See  /n  w  OoodmarCs  Trusts,  1881, 17  Ch.  D.  (C.  A.)  266  ;  DaUiousie  v. 
McDouaU,  1840,  7  CI.  &  F.  817  ;  Voucher  v.  Solicitor  to  Treasury,  1888,  40  Ch- 
D.  (C.  A.)  216.  As  to  legitimation,  see  Rule  134,  p.  497,  ante.  Whether  A 
would  be  entitled  to  succeed  to  English  chattels  real  of  intestate  ?  See 
pp.  506,  507,  ante. 

*  Dogli4ni%  V.  Crispin,  1866,  L.  R.  1  H.  L.  301* 
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and  leaves  no  snrviying  relative  except  A,     A  is  entitled  to 
succeed  to  the  goods.^ 

6.  A  British  subject  dies  intestate  domiciled  in  Paraguay,  leav- 
ing movables  in  England.  At  the  time  of  the  intestate's  death 
A  is,  under  the  law  of  Paraguay,  entitled  to  succeed  to  the  intes- 
tate's property.  After  the  intestate's  death  the  legislature  of 
Paraguay  changes  the  rules  as  to  succession  so  that,  under  the 
changed  law  of  Paraguay,  A  is  not  entitled  to  succeed  to  the 
intestate's  property.  After  the  change  of  the  law  in  Paraguay,  A 
claims  in  our  Courts  to  succeed  to  the  intestate's  movables  in 
England.    A  is  entitled  to  succeed  to  the  movables.^ 


(B)  TESTAMENTARY  SUCCESSION. 

(i)  Validity  of  Will. 

Rule  181.' — Any  will  of  movables  which  is  valid  ac- 
cording to  the  law  of  the  testator's  domicil  at  the  time  of 
his  death  is  valid.^ 

Comment 

The  general  principle  which  governs  testamentary  no  less  than 
intestate  succession  is,  that  the  law  of  the  country  in  which  the 
deceased  was  domiciled  at  the  time  of  his  death  governs  the  dis- 
tribution of  and  the  succession  to  his  movables,  and  therefore 
decides  what  constitutes  his  last  will,  and  whether  and  how  far  it 
is  valid  ;  and  this  without  regard  to  the  place  either  of  his  birth 
or  of  his  death,  or  to  the  situation  of  the  movables  at  the  time  of 


1  See  In  re  Goodman's  Trusts^  1881,  17  Cb.  D.  (C.  A)  266.    See  chap. 
Rule  134,  p.  497,  ante, 

>  See  Lynch  v.  Government  of  Paraguayy  1871,  L.  R.  2  P.  &  D.  268;  In  re 
Aganoor*8  Trust,  18d5,  64  L.  J.  Ch.  521;  and  p.  6'(8,  anU. 

^  1  Williams,  Executors,  9th  ed.,  pp.  300-^10. 

*  /.  e.,  of  course  in  England.  A  will,  however,  may  occasionally,  thongh 
valid  as  a  will,  be  not  a  good  execution  of  a  power.  See  Rulea  185  to  187, 
pp.  701-704,  post ;  and  In  re  Kirioan's  Trusts,  1883,  25  Cb.  D.  373. 

A  conceivable  exception  to  this  Rule  is  a  bequest,  held  valid  by  the  law  of 
the  testator's  domicil,  for  the  promotion  in  England  of  some  object  opposed  to 
the  policy  of  the  law  of  England.  Such  a  bequest  would,  it  is  submitted,  be 
here  invalid.  But  the  imagined  case  can  hardly  arise,  as  such  a  bequest  would 
almost  certainly  be  held  invalid  by  the  Courts  of  the  testator's  domicil.  See, 
however.  Mayor  of  Canterbury  v.  Wybum,  [1895]  A.  C.  89^  compared  with 
AUomey-General  v.  Mill,  1831,  2  Dow.  &  C.  393. 
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his  death.  This  principle,  which  is  to  a  certain  extent  modified  ^ 
when  the  Courts  have  to  decide  how  far  a  will  is  invalid  here  on  ac- 
count of  grounds  of  invalidity  arising  from  the  law  of  the  testator's 
domicil,  is  fully  carried  out  in  reference  to  wills  valid  by  that  law. 
The  object  of  our  Courts  is  to  deal  with  such  a  will  exactly  as  the 
Courts  of  the  domicil  would  deal^  with  it  at  the  time  of  the  tes- 
tator's death.^  Hence,  on  the  one  hand,  if  the  deceased  is  a  for- 
eigner dying  domiciled  in  England  though  resident  abroad,  the 
will,  if  it  is  good  according  to  English  law,  will  be  held  valid  here, 
without  reference  to  the  law  of  the  country  to  which  he  belongs 
by  nationality,  or  where  he  is  resident ;  and,  on  the  other  hand, 
if  the  deceased  is  a  person  resident  whether  in  England  or  abroad, 
but  domiciled  in  a  foreign  country,  our  Courts  will  hold  valid  any 
will  of  movables  good  by  the  law  of  the  country,  e.  jr.,  France, 
where  the  testator  is  domiciled.^ 

When  once  the  rights  of  the  parties,  under  the  will  of  a  testator 
who  died  domiciled  in  a  foreign  country,  are  determined  by  the 
Courts  of  that  country,  English  tribunals,  as  elsewhere  pointed 
ont,^  are  bound  by  and  follow  the  decision  of  the  foreign  Court.^ 

ninstratlons. 

1.  A  married  woman  domiciled  in  Spain  makes  a  vrill  of  mova- 
bles situate  in  England.  By  the  law  of  Spain  she  is  capable  of 
making  a  will  and  her  will  is  good.     The  will  is  valid  hereJ 

2.  A  Frenchman,  domiciled  in  France  but  resident  in  England, 
makes  a  will  of  movables  in  the  form  required  by  English  law. 
The  French  Courts  hold  it  valid  as  being  made  in  accordance  with 
the  lex  actus^  or,  in  other  words,  in  accordance  with  the  forms 
required  by  the  law  of  the  place  of  execution.     The  will  is  valid.^ 

3.  A  Frenchman  domiciled  in  France  makes  a  holograph  will 

^  See  Exceptions  1  and  2,  pp.  690,  693,  post,  and  Rule  184,  p.  696,  post. 

'  See  Ahd'ul-Messih  y.  FarrOy  1888,  13  App.  Gas.  431;  and  compare  In 
Goods  of  Dost  Aly  Khan,  1880,  6  P.  D.  6. 

»  See  Lynch  v.  Oovemmmt  of  Paraguay,  1871,  L.  R.  2  P.  &  D.  268;  /n  r« 
Aganoor's  Trust,  1895,  64  L.  J.  Ch.  521;  and  p.  678,  ante. 

*  Compare  as  to  meaning  of  term  *<  law  of  a  country,''  Intro.,  pp.  5-7,  ante, 
and  chap,  i.,  pp.  75-77,  ante. 

*  See  pp.  431,  432,  ante. 

*  See  1  Wmiams,  Executors,  9th  ed.,  pp.  305-307 ;  LaneuviUe  v.  Anderson, 
1860,  2  Sw.  &  Tr.  24  ;  Doglioni  y.  Crispin,  1866,  L.  R.  1  H.  L.  301;  In  re 
Trufort,  1887,  36  Ch.  D.  600. 

7  In  Goods  ofMaraver,  1828, 1  Hagg.  £cc.  498  ;  Story,  8.  465. 

8  See  In  Goods  ofLacroix,  1877,  2  P.  D.  94. 
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of  movables  valid  by  the  law  of  France,  but  not  conforming  to 
the  provisions  of  the  English  Wills  Act,  and  thereby  leaves  the 
furniture  of  his  house  in  England  to  A.     The  will  is  valid. 

4.  A  testator  domiciled  in  Ireland  makes  a  will  leaving  money 
in  the  English  funds  to  A^  upon  trusts  as  to  accumulation  which 
are  prohibited  by  the  Thellusson  Act,  39  &  40  Geo.  III.  cap.  98, 
which,  however,  does  not  extend  to  Ireland.     The  will  is  valid.^ 

5.  A  testator  domiciled  in  Victoria  bequeaths  money  to  an 
English  corporation  for  the  purchase  of  land  in  England  for  a 
charitable  purpose.  Such  a  bequest,  if  made  by  a  person  domi- 
ciled in  England,  would  be  invalid.  Whether  the  validity  of  the 
bequest  is  governed  wholly  by  the  law  of  Victoria  (lex  domicilii)^ 
and  the  will  is  valid? ^ 

(ii)  Invalidity  of  Will. 

BuLE  182.  —  Any  will  of  movables  which  is  invalid  ac- 
cording to  the  law  of  the  testator's  domicil  at  the  time  of 
his  death  on  account  of 

(1)  the  testamentary  incapacity  of  the  testator,^  or 

(2)  the  formal  invalidity  of  the  will  (i.  e.y  the  want  of 

the  formalities  required  by  such  law)/  or 

(3)  the  material  invalidity  of  the  will  (i.  e.j  on  account 

of  its  provisions  being  contrary  to  such  law)/ 

^  See  Freke  y.  Carbery,  1873,  L.  R.  16  Eq.  461.  Compare  De  Fogauieras  ▼. 
Duport,  1881,  11  L.  R.  Ir.  123  ;  In  Goods  of  GentUi,  1875,  Ir.  Rep.  9  Eq.  641. 

*  Mayor  of  CarUerhury  v.  Wybum,  [1895]  A.  C.  89.  Contrast,  however, 
Attorney-General  v.  Mill,  1831,  2  Dow.  &  C.  393. 

Whether  the  bequest  is  valid  or  not  depends  on  the  character  of  the  Mort- 
main Acts  in  so  far  as  they  refer  to  bequests  for  the  purchase  of  hind.  If 
these  Acts,  as  held  by  the  Privy  Council  {Mayor  of  Canterbury  v.  Wyhtgrn)^ 
simply  place  a  limit  on  the  freedom  of  death-bed  g^fts,  they  do  not  apply  to 
persons  not  domiciled  in  England,  and  the  bequest  is  valid.  But  if  these  Acts, 
as  seems  to  have  been  hitherto  assumed  {Attorney-General  Y,MiU;  Westlake, 
3rd  ed.,  p.  191 ;  Story,  s.  446),  check  the  placing  of  English  land  in  roort> 
main,  then  the  bequest,  as  it  affects  English  land,  is  governed  by  the  lex  gitus 
and  invalid. 

*  In  Goods  ofMaraver,  1828, 1  Hagg.  Eco.  498  ;  Story,  s.  465,  citing  Law- 
rence V.  Kiitridge,  21  Conn.  582  (Am.). 

*  1  Williams,  Executors,  9th  ed.,  pp.  300-310  ;  Craigie  v.  Lewin,  1843»  3 
Curt  435  ;  De  Zichy  Ferraris  v.  Hertford,  1843,  3  Curt.  468,  486  ;  Bremer  v. 
Freeman,  1857,  10  Moore  P.  C.  306 ;  Enohin  v.  Wylie,  1862, 10  H.  L.  C.  1 ; 
31  L.  J.  (Ch.)  402. 

*  Whicker  v.  Hume,  1858,  7  H.  L.  C.  124  ;  28  L.  J.  (Ch.)  396  ;  Thornton  v. 
Curling,  1824,  8  Sim.  310  ;  Campbell  v.  Beaufoy,  1859,  Johns.  320.  Compare 
Westlake,  3rd  ed.,  p.  105. 
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is  (subject  to  the  exceptions  hereinafter  mentioned,  and  to 
the  effect  of  Eule  184)  ^  invalid. 

Ciomment  and  Illnstrations. 

Testamentary  incapacity  of  testator. 

A  will  executed  by  a  testator  who  is  under  an  incapacity,  e.  a., 
on  account  of  minority,  by  the  law  of  his  domicil,  will  not  te 
held  vaUd  in  England.  Clause  1  of  our  Bule  is  not  affected  by 
the  WiUs  Act,  1861  (24  &  26  Vict.  cap.  114),2  gg,  j  and  2,  and 
applies  as  well  to  British  subjects  as  to  aliens.^ 

1.  Testator  is  domiciled  in  a  country  where  the  age  of  majority 
is  25,  and  where  a  minor  cannot  make  a  will.  He,  when  resident 
but  not  domiciled  in  England,  makes  a  will  of  movables  at  the  age 
of  22  and  dies.     The  will  is  invalid. 

2.  An  Englishman,  domiciled  in  England  but  living  in  Vir- 
ginia, makes  a  will  when  19  years  of  age.  The  will,  though  valid 
by  the  law  of  Virginia,  is  invalid  here,  on  the  ground  that  an 
infant  is  incapable  of  making  a  will.^ 

Formal  invalidity  of  wUL 

A  will,  though  made  by  a  person  capable  of  making  it,  may 
nevertheless  be  invalid  for  want  of  some  formal  requisite,  e.  g,^ 
signature  by  the  testator,  attestation  by  the  required  number  of 
witnesses,  and  so  forth.  It  may,  in  short,  be  defective  for  want 
(to  use  the  terms  of  English  law)  of  due  execution.  Such  a 
defect  constitutes  a  formal  invalidity. 

The  question  whether  a  will  is  duly  executed,  or,  in  other 
words,  whether  it  is  or  is  not  formally  valid,  must  be  determined 
in  accordance  with  the  law  of  the  testator's  domicil.  In  cases,  in 
short,  of  testamentary  disposition,  as  in  cases  of  intestate  succes- 
sion, the  rule  of  our  Courts  (though  subject  now,  as  regards  formal 
validity,  to  considerable  exceptions  ^)  is  to  look  to  the  law  of  the 
testator's  domicil.     This,  it  should  carefully  be  noted,  is  still  the 

1  /.  «.,  Rule  as  to  effect  of  change  of  domicil  after  ezecntion  of  will.  See 
p.  696f  post. 

*  These  sections  are  reprodaoed  in  Exceptions  1  and  2,  pp.  690,  693,  jMMt 
But  Me  Rule  184,  p.  696,  post 

«  In  Goods  ofMaraver,  1828,  1  Hagg.  Ecc.  498  ;  St&ry,  s.  465. 

*  Revised  Code  of  Virginia,  224,  cited  4  Kent,  12th  ed.,  p.  606,  note  (e). 

*  See  Exceptions  1  and  2,  pp.  690,  693, /io9f . 
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rule.  It  applies  to  all  wills,  whether  of  British  subjects  or  of 
aliens,  which,  for  whatever  reason,  do  not  fall  within  the  excep- 
tions to  Rule  182.^ 

1.  An  American  citizen  domiciled  at  New  York,  but  resident  in 
England,  makes  his  will  while  in  England,  according  to  the  for- 
malities required  by  the  English  Wills  Act.  The  will  is  invalid, 
according  to  the  law  of  New  York,  for  want  of  publication.^  His 
will  is  invalid. 

2.  An  American  citizen,  domiciled  at  New  York,  executes  when 
in  France  a  holographic  will,  valid  by  the  law  of  France,  but  not 
attested  as  required  by  the  law  of  New  York.  He  leaves  mov- 
able property  in  England.    His  will  is  invalid. 

3.  A  British  subject  bom  in  the  Mauritius,  but  whose  parents 
were  at  the  time  of  his  birth  domiciled  in  France,  comes  to  Eng^ 
land  and  acquires  an  English  domicil.  He,  whilst  in  London^ 
executes  a  will  of  movables  in  England,  according  to  the  forms 
required  by  the  law  of  Mauritius,  but  not  according  to  the  English 
Wills  Act.     The  will  is  invalid.^ 

4.  A  naturalized  British  subject  is  resident  in  England,  but 

his  domicil  of  origin  is  in  one  of  the  United  States.     He  retains 

his  American  domicil,  and  whilst  on   a  visit  to   the  Continent 

makes  a  will,  which  is  executed  in  accordance  with  the  formalities 

required  by  the  English  Wills  Act,  but  not  in  accordance  with  the 

formalities  required  either  by  the  law  of  the  testator's  domicil, 

or  by  the  law  of  the  country  where  the  will  is  made.     The  will  is 

invalid.* 

Material  invalidity. 

A  will  made  by  a  person  under  no  testamentary  incapacity^ 
and  duly  executed  or  formally  valid®  may  nevertheless  be  in- 
valid, or  wholly  or  in  part  inoperative,  because  it  contains  pro- 
visions to  which  the  law  will  not  give  effect.  Thus,  English  law 
prohibits  bequests  upon  trust  for  accumulation  beyond  certain 

1  See,  e.  g,,  In  Goods  of  Lacroix,  1877,  2  P.  D.  94  ;  bat  note  that  the  "  law 
of  the  testator's  domicil "  means,  as  already  explained  (see  p.  77,  note  3,  and 
p.  678,  ante),  the  law  or  role  applicable  to  the  particular  ease. 

s  See  4  Kent,  12th  ed.,  p.  515,  note  (b). 

^  Remark  that  this  will  does  not  come  within  Exception  1,  p.  690,  /NWt,  nor 
within  Exception  2,  p.  693,  post, 

*  Such  a  will,  being  invalid  by  the  law  of  the  testator's  domicil,  falls  within 
Rule  182,  p.  686,  ante,  and  does  not  fall  within  either  of  the  Exceptions  to  it. 
See  App.,  Note  15,  The  WiUs  Act,  1861.  See,  as  farther  illnstration,  In  Goods 
of  GatH,  1879,  27  W.  R.  323,  and  contrast  In  re  QdUy,  1876, 1  P.  D.  438. 

'  See  p.  687,  ante. 

•  Ihid. 
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periods  ;  ^  the  law  of  France,^  as  of  Scotland,^  invalidates  bequests 
of  more  than  a  certain  proportion  of  the  testator's  property  in 
derogation  of  the  rights  of  his  widow  or  children;  the  law  of 
Louisiana  makes  void  a  bequest  for  charitable  purposes  to  an 
unincorporated  body  of  persons.^  Such  invalidity,  arising  from 
the  nature  of  the  bequest,  is  termed  material  or  intrinsic  inva- 
lidity, and  whether  a  will  is  or  is  not  void  wholly  or  in  part  on 
account  of  such  material  or  intrinsic  invalidity  depends  upon 
the  law  of  the  country  where  the  testator  is  domiciled.  Thus, 
where  a  British  subject  domiciled  in  France  made  a  disposition 
of  his  movable  property  which,  though  valid  by  the  law  of  Eng- 
land, was  invalid  by  the  law  of  France,  the  will  was  held  inoper* 
ative.^ 

Nor  is  the  effect  of  the  material  invalidity  of  a  will  affected, 
at  any  rate  where  there  is  no  change  of  domicil,  by  the  Wills 
Act,  1861,  24  &  25  Vict.  cap.  114.«  That  Act  renders  formally 
valid,  and  therefore  admissible  to  probate,  a  will  which  might 
otherwise  be  bad  for  defects  of  form ;  but  even  when  a  will  has 
been  admitted  to  probate  in  solemn  form,  and  therefore  must  be 
held  not  defective  as  to  its  formal  requisites,  it  is,  in  so  far  as  its 
provisions  contravene  the  law  of  the  testator's  domicil,  treated 
here  as  inoperative,  and  the  persons  obtaining  probate  will  be  held 
by  the  Courts  to  be  trustees  for  those  who  would  be  entitled  to 
succeed  to  deceased's  property  if  (as  far  as  the  inoperative  pro- 
visions go)  he  had  died  intestate. 

Where  a  will  was  admitted  to  probate  in  solemn  form,  but  there 
was  a  doubt  whether  the  provisions  were  valid  according  to  the 
testator's  lex  domicilii^  the  law  was  thus  laid  down :  — 

^^  A  probate  is  conclusive  evidence  that  the  instrument  proved 
^'  was  testamentary  according  to  the  law  of  this  country.  But  it 
^^  proves  nothing  else.  That  may  be  illustrated  in  this  way :  Sup- 
^^  pose  there  was  a  country  in  which  the  form  of  a  will  was  exactly 
^^  similar  to  that  in  this  country,  but  in  which  no  person  could  give 

1  The  ThellusBon  Act,  39  &  40  Geo.  III.  cap.  96. 
«  See  Thornton  v.  Curling,  1824, 8  Sim.  310. 

*  Conf.  Belly  Principles  of  Law  of  ScoOand,  9th  ed.,  B8.  1579, 1582, 1592. 

*  Macdonald  v.  Macdonald,  1872,  L.  R.  14  Eq.  60.  See  Scotch  case,  Boe  t. 
Anderson,  1862,  Ct.  of  Sees.  Rep.,  2nd  ser.,  xziv.,  p.  732. 

'  Thornton  v.  Curling,  1824^  8  Sim.  310  ;  Campbell  v.  Beaufoy,  1859,  John- 
son,  320.     See  Whicker  v.  Hume,  1858,  7  H.  L.  C.  124, 156, 157. 

These  cases  were  no  doubt  decided  in  reference  to  the  law  as  it  stood  before 
1861,  but  (at  any  rate  when  there  is  no  change  of  domicil)  the  Wills  Act, 
1861,  does  not,  it  is  submitted,  affect  the  matter. 

*  See  Bole  184,  p.  696,  post^  and  App.,  Note  15,  The  WiUs  Act,  1861. 
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^^  away  more  than  half  his  property.  Such  an  instrument  made 
^*'  in  that  country  by  a  person  there  domiciled,  when  brought  to 
^^  probate  here,  would  be  admitted  to  probate  as  a  matter  of  course. 
*^  Probate  would  be  conclusive  that  it  was  testamentary,  but  it 
^  would  be  conclusive  of  nothing  more ;  for  after  that  there  would 
*^  arise  the  question,  how  is  the  Court  that  is  to  administer  the 
*^  property  to  ascertain  who  is  entitled  to  it  ?  For  that  purpose 
^^  you  must  look  beyond  the  probate  to  know  in  what  country  the 
^^  testator  was  domiciled,  for  by  the  law  of  that  country  the 
'^  property  must  be  administered.  Therefore,  if  the  testator,  in 
^^  the  case  I  have  supposed,  had  given  away  all  his  property,  con- 
^^  sisting  of  £10,000,  it  would  be  the  duty  of  the  Court  that  had 
^^  to  construe  the  will  to  say  £5,000  only  can  go  according  to  the 
^*'  direction  in  the  will ;  the  other  £5,000  must  go  in  some  other 
«  channel."  ^ 

1.  A  British  subject  domiciled  in  England,  but  resident  in 
France,  makes  a  will  leaving  his  movable  property  to  trustees 
upon  trusts  for  accumulation  beyond  the  period  allowed  by  the 
Thellusson  Act.  The  will,  in  whatever  form  it  is  made,  is  as 
regards  such  trusts  invalid.^ 

2.  A  British  subject  domiciled  in  France  makes  a  will  while  in 
England  containing  provisions  in  contravention  of  French  law. 
The  will  is  made  in  the  form  required  by  French  law.  It  is  here, 
as  regards  such  provisions,  inoperative  and  invalid.' 

Exception  1.*  —  Every  will  and  other  testamentary  instmment  made  out  of  the 
United  Kingdom  by  a  British  subject  (whatever  may  be  the  domicil  of 
such  person  at  the  time  of  making  the  same,  or  at  the  time  of  his  or  her 
death)  shall,  as  regards  personal  estate,  be  held  to  be  well  executed  for 
the  purpose  of  being  admitted  in  ]^ngland  and  Ireland  to  probate,  and  in 
Scotland  to  confirmation,  if  the  same  be  made  according  to  the  forms 
required  either 

[1]  by  the  law  of  the  place  where  the  same  was  made,  or 

[2]  by  the  law  of  the  place  where  such  person  was  domiciled  when  the 

same  was  made,  or 
[3]  by  the  laws  then  in  force  in  that  part  [if  any]  *  of  Her  Majesty's 
dominions  where  the  testator  had  his  domicil  of  origin. 

1  Whicker  v.  Hume,  1868,  7  H.  L.  C.  124,  166,  167,  judgment  of  Oontoorrt, 
Ch.    Conf.  judgment  of  Lord  Wensleydaley  Ibid.,  165, 166. 

«  Freke  v.  Carbery,  1873,  L.  R.  16  Eq.  461. 

»  Thornton  v.  Curling,  1824,  8  Sim.  310. 

*  The  WiUs  Act,  1861  (24  &  26  Vict.  cap.  114),  s.  1.  See  App.,  Note  16, 
The  Wills  Act,  1861, 

»  See  In  Goods  of  Lacroiz,  1877,  2  P.  D.  94.  The  expression  «  Her  Maj- 
esty's dominions  "  is  of  course  equivalent  to  ^  British  dominions  **  as  defined 
p.  66,  ante. 
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Comment  and  Dlnstrations. 

This  Exception  is  (except  the  figures  and  words  in  square 
brackets)  given  in  the  precise  terms  of  the  Wills  Act,  1861  (24 
&  26  Vict.  cap.  114),  s.  1 ;  the  words  "  if  any,"  suggested  by  In 
Goods  of  Lacroix^  are  added  for  the  sake  of  clearness. 

It  will,  however,  be  observed  that  part  of  the  Exception  ^  refers 
to  cases  in  which  there  may  have  been  a  change  of  domicil  be- 
tween the  execution  of  the  will  and  the  death  of  the  testator,  and 
therefore  are  not,  strictly  speaking,  within  an  Exception  to  Rule 
182.  The  effect  of  the  terms  referring  to  a  change  of  domicil  is 
considered  in  the  comment  upon  Rule  184. 

A  will  to  come  within  this  Exception  must  be,  first,  a  will 
^^  made  out  of  the  United  Kingdom ;  "  ^  secondly,  a  will  ^^  made 
by  a  British  subject,"  who  may  be  either  a  natural-bom  or  a 
naturalized  ^  British  subject ;  thirdly,  a  will  of  ^^  personal  estate." 
The  term  ^'  personal  estate,"  as  ali'eady  pointed  out,^  is  not  synon- 
ymous with  ^^  movables  ;  "  for,  though  personal  estate  includes 
(with  insignificant  exceptions)  all  movables,  it  also,  when  used 
with  technical  correctness,  includes  interests  in  land,  which  belong 
to  the  class  of  immovables.  What  is  the  sense  in  which  the  term 
is  used  in  the  Wills  Act,  1861,^  and  therefore  in  Exceptions  1  ^ 
and  2,®  is  open  to  question.  Probably,  however,  "  personal  es- 
tate "  is  to  be  understood  in  the  Act,  and  therefore  in  the  Excep- 
tions, as  equivalent  to  movables,  and  as  not  including  interests  in 
land.^ 

When  the  above  three  conditions  are  fulfilled,  a  will  (though 
not  executed  according  to  the  form  required  by  the  law  of  the 
testator's  domicil  at  tlie  time  of  his  death)  will  be  held  to  be 
"  well  executed  for  the  purpose  of  being  admitted  to  probate  " 
(i,  6.,  will  be  held  formally  valid),  if  executed  according  to  any  of 
the  forms  specified  in  the  Exception. 

The  following  examples  illustrate  the  effect  of  the  Exception  as 

1  1877,  2  P.  D.  94. 

*  Viz.,  the  words  in  the  parenthesis  and  clanse  2. 

'  For  meaning  of  "  United  Kingdom,"  see  p.  65,  ante. 

*  In  Goods  of  Gaily,  1876,  1  P.  D.  438. 

*  See  pp.  72,  73,  ante. 

«  24  &  26  Vict.  cap.  114. 
^  See  p.  690,  anU, 

*  See  p.  693,  post 

*  This  eonclnsion  is  by  no  means  certain^  but  is  suggested  by  the  general 
scope  of  the  Act 
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regards  wills  of  British  subjects  where  there  has  been  no  change 
of  domicil  since  the  execution  of  the  will :  — 

A  British  subject  domiciled  in  England  goes  for  a  few  hours  to 
Boulogne.  Whilst  there  he  executes  a  will  of  all  his  movable 
property,  in  accordance  with  the  forms  requiped  by  the  law  of 
France.  The  will,  though  not  conforming  to  the  Wills  Act,  1837, 
7  Will.  IV.  &  1  Vict,  cap.  26,  is  valid. 

A  British  subject  domiciled  in  Germany  is  a  native  of  the 
Mauritius,  where  he  has  his  domicil  of  origin.  Whilst  travelling 
in  Denmark,  he  makes  a  will  of  all  his  movable  property,  accord- 
ing to  the  form  required  by  the  law  of  the  Mauritius.  The  will 
is  valid  here,  even  though  not  made  in  accordance  with  the  forms 
required  either  by  the  law  of  the  testator^s  domicil  (Germany) 
or  by  the  law  of  the  country  (Denmark)  where  the  will  is  made. 

As  the  Wills  Act,  1861,  24  &  26  Vict.  cap.  114,  does  not  in- 
validate^ a  will  made  in  any  form  which  would  be  valid  independ- 
ently of  the  Act,  a  British  subject  can  still  make  a  valid  will  of 
movables  by  following  the  form  required  by  the  law  of  his  actual 
domicil.  Hence  it  may  happen  that  a  British  subject  possibly 
has,  when  residing  out  of  the  United  Kingdom,  a  choice  of  three 
different  forms,  according  to  any  one  of  which  he  may  make  a 
will  of  movables  which  will  be  held,  as  far  as  form  goes,  valid 
in  England.  Thus,  a  British  subject  bom  of  Canadian  parents 
has  a  Canadian  domicil  of  origin,  and  is  actually  domiciled  in 
Germany.  At  the  moment  of  making  his  will  he  is  travelling 
in  Italy.  He  may  make  a  valid  will  of  movables  in  any  one 
of  three  different  forms,  viz.,  the  German  form  Qex  domicilix)^ 
the  Italian  form  (lex  actus)y  the  Canadian  form  (lex  domicilii 
originis). 

If,  however,  the  testator  is  a  naturalized  British  subject,  his  will, 
if  made  only  in  accordance  with  the  form  required  by  the  law  of 
the  place  where  he  has  his  domicil  of  origin,  may  veiy  well  turn 
out  to  be  invalid.  The  testator,  for  example,  is  a  Frenchman  whose 
domicil  of  origin  is  French.  He  becomes  a  British  subject  by 
naturalization.  He  is  domiciled  in  Massachusetts,  and  is  resident 
at  Berlin,  where  he  makes  his  will  in  accordance  with  the  forms 
required  by  the  law  of  the  place  where  he  has  his  domicil  of  origin, 
viz.,  France,  but  not  in  accordance  with  the  forms  required  by  the 

^  «  Nothing  in  this  Act  contained  shall  invalidate  any  will  or  other  test*- 
**  mentary  instrument,  as  regards  personal  estate,  which  would  have  been  Talid 
*'  if  this  Act  had  not  been  passed,  except  as  such  will  or  other  testamentary 
'Mnstmment  may  be  revoked  or  altered  by  any  subsequent  will  or  test*- 
<<  mentary  instrument  made  valid  by  this  Act."    The  Wills  Act,  1861,  8. 4. 
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law  of  Prussia.  The  will  is  invalid.  It  is  not  made  according  to 
the  forms  required  by  the  law  of  the  country  where  the  testator 
is  domiciled,  viz.,  Massachusetts.  It  is  not  made  according  to 
forms  required  by  the  law  of  the  place  where  it  is  made,  viz., 
Prussia.  It  is  made  according  to  the  forms  required  by  the  law 
of  the  place  where  the  testator  has  his  domicil  of  origin,  viz. 
France,  but  this  place  is  not  ^^part  of  Her  Majesty's  dominions." 
If,  indeed,  the  law  of  Massachusetts  held  such  a  will  valid  when 
made  by  a  British  subject,^  it  might  be  good  as  being  made  in 
accordance  with  the  testator's  lex  domicilii;  but  it  may  pretty 
confidently  be  assumed  that  the  Courts  of  Massachusetts  would 
not  hold  the  will  valid,  and  that,  therefore,  it  would  neither  under 
Rule  181,^  nor  within  Exception  1,  be  held  valid  in  England. 

Exception  2.'  —  Every  will  and  other  testamentary  instrument  made  within  the 
United  Kingdom  by  any  British  subject  (whatever  may  be  the  domicil  of 
such  person  at  the  time  of  making  the  same,  or  at  the  time  of  his  or  her 
death)  shall,  as  regards  personal  estate,  be  held  to  be  well  executed,  and 
shall  be  admitted  in  England  and  Ireland  to  probate,  and  in  Scotland  to 
confirmation,  if  the  same  be  executed  according  to  the  forms  required  by 
the  laws  for  the  time  being  in  force  in  that  part  of  the  United  Kingdom 
where  the  same  is  made. 

Comment 

This  Exception  reproduces  verbatim  the  Wills  Act,  1861  (24 
&  25  Vict.  cap.  114),  s.  2.  It  will  be  noted  that  the  words  in 
parenthesis  refer  to  cases  where  there  may  have  been  a  change  of 
domicil  between  the  execution  of  the  will  and  the  death  of  the 
testator,  and  therefore  are  not  strictly  speaking  within  an  Excep- 
tion to  Rule  182.  The  effect  of  the  terms  referring  to  a  change 
of  domicil  is  considered  in  the  comment  upon  Rule  184. 

A  will  within  this  Exception  must  be:  first,  a  will  ''made 
within  the  United  Kingdom ; "  secondly,  the  will  of  a  ''  British 
subject ; "  thirdly,  a  will  of  ''  personal  estate."  ^  If  these  condi- 
tions are  satisfied,  a  will  (though  not  duly  executed  according  to 
the  law  of  the  testator's  domicil)  will  be  held  to  be  well  executed, 

1  See  In  Goods  ofLacroix,  1887,  2  P.  D.  94,  where  a  will  made  by  a  French- 
man, naturalized  in  England  but  domiciled  in  France,  was,  though  made  in  the 
English  form,  held  yalid  on  the  ground  that  the  French  Courts  held  such  a 
will  good  in  the  case  of  a  British  subject. 

>  See  p.  684^  anU, 

•  24  &  25  Vict  cap.  114,  s.  2.  See  App.,  Note  15,  The  Wills  Act,  1861;  note 
that  '< United  Kingdom'*  does  not  include  the  Isle  of  Man  or  the  Channel 
Islands  ;  see  p.  65,  ante* 

^  See  p.  691,  ante. 
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and  will  be  admitted  to  probate  (i.  e.,  will  be  held  formally  valid), 
if  executed  ^^  according  to  the  forms  required  by  the  laws  for  the 
''time  being  in  force  in  that  part  of  the  United  Kingdom  where 
''  the  same  is  made."  Thus,  a  British  subject  may,  when  within 
the  United  Kingdom,  make  a  will  of  movables  which  is  to  be 
held  duly  executed  if  he  makes  it  either  according  to  the  form 
required  by  the  law  of  the  country  where  he  is  domiciled,  e.  g.j 
Mauritius,  or  according  to  the  form  required  by  the  law  of  the 
countiy  where  the  will  is  made,  e.  g.j  Scotland. 

A  will,  it  should  be  noticed,  which  falls  within  either  Exception 
1  or  Exception  2,  though  it  must  be  held  by  an  English  Court  to 
be  duly  executed,  or  free  from  any  formal  defect,  may  still,  as 
before  the  Act  of  1861,  be  invalid,  either  because  the  testator  is, 
according  to  the  law  of  his  domicil,  incapable  ^  of  making  a  will,  or 
because  the  will  is  materially  invalid  or  inoperative  as  containing 
provisions  contravening  the  law  of  the  testator's  domicil. 

Sub-Rule.  —  The  law  of  a  deceased  person's  domicil  at 
the  time  of  his  death,  in  general,  determines  whether,  as 
to  his  movables,  he  does  or  does  not  die  intestate. 

Cioinment 

This  Sub-Rule  is  an  immediate  result  of  the  principle  that  the 
validity  of  a  will  ^  is  in  general  determined  by  the  law  of  a  testa- 
tor's domicil.  A  French  subject  dies  domiciled  in  England,  leav- 
ing an  unattested  testamentary  document,  written  wholly  in  his 
own  hand  and  signed  by  himself.  At  the  moment  of  executing  it 
he  is  resident  in  Paris ;  he  leaves  no  other  will.  Our  Courts  will 
decide,  looking  wholly  to  ordinaiy  English  law,  that  the  document 
is  not  a  will,  i.  e.,  that  the  deceased  has  died  intestate.  If,  on  the 
other  hand,  the  testator  had  died  in  England  but  domiciled  in 
France,  and  the  document  had  been  executed  in  England,  our 
Courts  would,  in  deciding  whether  it  constituted  a  will  or  not,  have 
looked  wholly  to  French  law.  In  either  case,  therefore,  whether 
the  testator  does  or  does  not  leave  a  valid  will,  or  in  other  words, 
whether  he  does  or  does  not  die  intestate,  is  determined  by  our 
Courts  in  accordance  with  the  law  of  the  deceased's  domicil. 

The  effect,  however,  of  Exceptions  1  &  2  to  Rule  182,^  and  of 

1  See  Rule  182,  p.  686,  ante. 

<  See  Rale  181,  p.  684,  ante,  and  Rule  182,  p.  686,  ante^  and  compare  Rnle 
180,  p.  682,  ante. 
*  See  pp.  690,  693,  ante. 
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Eule  184,1  or,  in  other  words,  of  the  Wills  Act,  1861,  24  &  25 
Vict.  cap.  114,  occasionally  is,  that  wills  are  held  valid  by  our 
Courts  though  not  made  in  accordance  with  the  testator's  lex 
domicilii^  or,  in  other  words,  that  a  deceased  person  is  held  by 
English  Courts  to  have  died  testate  who,  according  to  the  law  of 
his  domicil  at  the  time  of  his  death,  has  died  intestate. 

(m)  Interpretation  of  Will, 

Rule  183.  —  Subject  to  the  exception  hereinafter  men- 
tionedy  a  will  of  movables  is  (in  general)  to  be  interpreted 
with  reference  to  the  law  of  the  testator's  domicil  at  the 
time  when  the  will  is  made. 

ConmLent 

This  Eule  bears  upon  two  different  cases :  — 

First  Where  the  testator  uses  technical  terms  of  law,  which 
have  a  definite  meaning  attached  to  them  by  the  law  of  his  dom- 
icil, his  will  must  be  interpreted  with  reference  to  such  law. 

Secondly.  Where  he  has  used  terms  the  meaning  of  which  is 
not  governed  by  a  rule  of  law,  such  as  names  of  measures,  weights, 
money,  etc.,  it  is  reasonable  to  presume,^  in  the  absence  of  ground 
to  the  contraiy,  that  he  meant  the  measures,  weights,  etc.,  known 
by  these  names  in  the  country  where  he  was  domiciled. 

Except,  however,  in  the  cases  in  which  the  construction  of  a 
will  is  governed  by  an  absolute  rule  of  law,  the  maxim,  that  the 
terms  of  a  will  should  be  construed  with  reference  to  the  law  of 
the  testator's  domicil,  is  a  mere  canon  of  interpretation,  which 
should  not  be  adhered  to  when  there  is  any  reason,  from  the 
nature  of  the  will,  or  otherwise,  to  suppose  that  the  testator  wrote 
it  with  reference  to  the  law  of  some  other  country. 

Exception.  — Where  a  will  is  expressed  in  the  technical  terms  of  the  law  of  a 
country  where  the  testator  is  not  domiciled^  the  will  should  be  oonstrued 
with  reference  to  the  law  of  that  country. 

Comment 

There  are  at  least  two  different  cases  to  which  the  principle  of 
this  Exception  applies :  * — 

^  See  p.  696,  post. 

3  See  Intro.,  General  Principle  No.  VI.,  p.  57,  ante. 

•  Compare  1  McLaren,  Law  of  WUU  and  Succession^  ss.  63-70. 
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First,  When  a  will  is  expressed  in  the  technical  terms  of  the 
country  where  it  is  executed,  the  presumption  is  that  the  testator 
had  reference  to  the  law  of  the  place  of  execution,  and  the  will, 
therefore,  should  be  construed  with  reference  to  that  law.^  Thus, 
a  testator  domiciled  in  England,  but  living  in  France,  executes  a 
will  there  in  French,  which  is  expressed  in  all  the  technical  terms 
of  French  law.  Such  a  will  ought,  it  is  conceived,  to  be  inter- 
preted with  reference  to  French  law. 

Secondly.  When  a  will  is  expressed  in  the  technical  terms  of 
the  country  where  it  is  to  be  carried  into  effect,  the  presumption 
again  is  that  the  testator  had  reference  to  the  law  of  the  country 
where  the  will  was  to  be  carried  into  effect,  and  the  will,  therefore, 
should  be  construed  with  reference  to  that  law. 

Thus  an  Englishman  domiciled  in  France  executes  a  will  there, 
leaving  his  money  on  English  trusts  to  be  executed  in  England. 
The  will  is  expressed  in  the  technical  terms  of  English  law.  There 
cannot,  it  is  conceived,  be  a  doubt  that  the  will  must  be  interpreted 
with  reference  to  English  law. 

{iv)  Effect  of  Change  of  Testator^ 8  Domicil  after  Execu- 
tion of  Will. 

Rule  184.  —  [Subject  to  the  possible  exception  herein- 
after mentioned]  no  will  or  other  testamentary  instrument 
shall  be  held  to  have  been  revoked  or  to  have  become  in- 
valid,  nor  shall  the  construction  thereof  be  altered,  by  reason 
of  any  subsequent  change  of  domicil  of  the  person  making 
the  same.^ 

Gonuaent. 

A  testator  may  execute  his  will  when  domiciled  in  France, 
and  may  die  when  domiciled  in  England.  If  this  is  so,  the  ques- 
tion arises  whether  the  validity  of  the  will  depends  on  the  law 
of  France  or  on  the  law  of  England.  It  is  to  a  case  of  this  kind 
that  Rule  184  applies. 

^  Compare  1  McLaren,  Law  of  Wills  and  Succession^  as.  63-70. 

«  Wills  Act,  1861  (24  &  26  Vict.  cap.  114),  s.  S. 

I  have  assumed  that  this  section  of  the  Act  applies  to  the  wiUs  of  aliens  no 
less  than  of  British  snhjects.  This  is  not  certain,  as  it  may  be  argned,  from 
the  title  and  the  other  sections  of  the  Act,  that  the  third  seetion,  though  gen- 
eral in  its  terms,  applies  only  to  the  wills  of  British  subjects.  The  interpreta- 
tion, however,  I  have  put  upon  the  third  section  is  consistent  with  its  language, 
imd  is,  I  believe,  correct. 
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This  Rule,  if  we  omit  the  words  in  brackets,  reproduces  ver- 
batim the  WiDs  Act,  1861  (24  &  25  Vict.  cap.  114),  s.  3 ;  ^  with 
this  Rule  should  be  read  the  two  Exceptions  to  Rule  182,^  whereof 
Exception  1^  reproduces  the  Wills  Act,  1861,  s.  1,  and  Exception 
2*  reproduces  the  Wills  Act,  1861,  s.  2.  Our  Ride,  taken  together 
with  that  part  of  these  Exceptions  which  refers  to  a  change  of 
domicil,  embodies  an  alteration  in  the  law  with  respect  to  the 
effect  on  the  validity  of  a  will  of  a  change  in  the  testator's  domicil 
after  the  execution  of  the  will.^ 

Up  to  1861  our  Courts  probably  held  ®  (as  appears  still  to  be 
maintained  by  the  Courts  of  those  parts  of  the  United  States 
where  the  English  common  law  prevails  ^)  that  a  will  invalid  in 
point  of  form  by  the  law  of  the  coimtry  where  the  testator  dies 
domiciled  is  to  be  held  invalid,  even  though  perfectly  valid  ac- 
cording to  the  law  of  the  country  where  the  will  was  executed. 
Thus,  if  a  testator,  while  domiciled  in  France,  made  a  holograph 
will  in  the  form  allowed  by  the  law  of  France,  but  not  duly  exe- 

1  See  App.,  Note  15,  The  WUls  Act,  1861, 
<  See  p.  d86,  ante, 

*  See  p.  690,  ante, 

*  See  p.  693,  ante, 

'  It  is  difficult  to  understand  tbe  precise  relation  in  this  matter  between 
sections  1  and  2  and  section  3  of  the  Wills  Act,  1861.  Section  1  and  section 
2  eacb  provide  that  a  will  of  a  British  subject  which  conies  within  the  terms 
of  the  section  shall,  as  regards  personal  estate,  be  held  to  be  well  executed 
**  whatever  may  be  the  domicil  of  such  person  at  the  time  of  making  the  same, 
"  or  at  the  time  of  his  or  her  death  ; "  whilst  section  1  specifically  provides 
that  a  will  shall  be  held  to  be  well  execnted  "  if  the  same  be  made  according 
"  to  the  forms  required  ...  by  the  law  of  the  place  where  such  person  was 
**  domiciled  when  the  same  was  made."  When  it  is  remembered  that  a  will  of 
movables,  independently  of  the  Act,  is  valid  if  made  in  accordance  with  the 
forms  required  by  the  law  of  the  place  where  the  testator  is  domiciled  at  the 
time  of  his  death  (compare  the  Wills  Act,  1861,  s.  4),  it  seems  to  follow  that 
a  will  of  movables  made  by  a  British  subject  is  prevented,  by  sections  1  and  2 
of  the  Wills  Act,  1861,  from  being  rendered  invalid  by  change  in  the  testa- 
tor's domicil.  But  section  3  enacts  that  no  will  shall  become  invalid  by  reason 
of  any  subsequent  change  of  domicil  of  the  person  making  the  same.  The 
result,  then,  would  on  the  whole  appear  to  be  that,  as  regards  the  effect  to  be 
attributed  to  a  change  in  the  testator's  domicil  after  the  execution  of  his  will, 
section  3  overlaps,  so  to  speak,  sections  1  and  2,  or,  in  other  words,  that  the 
law  would  be  unaltered  were  the  provisions  in  sections  1  and  2,  which  have 
regard  to  a  change  of  domicil,  omitted.  On  this  point  the  reader  should  con- 
sult App.,  Note  16,  The  Willn  AiA,  1861, 

*  The  law  before  1861  as  to  the  eifect  of  a  change  of  domicil  on  the  validity 
of  a  will  was  not  free  from  doubt.  Compare  Storyy  s.  479  g^  and  Westlahey 
1st  ed.,  s.  326. 

7  See  Story,  s.  479  g,  citing  Nat  v.  Coon,  10  Miss.  543.  See  Dupuy  t. 
TTtirto,  53  N.  Y.  556  ;  Moultrie  v.  Hunt,  23  N.  Y.  394. 
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cuted  according  to  the  English  Wills  Act,  and  afterwards  died 
domiciled  in  England,  his  will  was  before  1861  held  invalid  here.^ 
The  enactment  (the  Wills  Act,  1861,  s.  3)  embodied  in  Rule  184 
was  passed  to  remedy  the  inconveniences  or  remove  the  doubts 
arising  from  this  state  of  the  law. 

As  the  Wills  Act,  1861,  24  &  25  Vict.  cap.  114,  applies  to  all 
wills  made  by  persons  who  die  after  6th  August,  1861,  and  as  the 
third  section  of  the  Act  applies  to  the  wills  both  of  aliens  and  of 
British  subjects,  a  will  made  by  a  person  capable  of  making  it  by 
the  law  of  his  domicil  at  the  time  of  its  execution,  and  made  in 
the  form  required  by  such  law,  will  not  now  be  treated  by  any 
English  Court  ^  as  invalid,  either  because  the  testator  was  under 
a  testamentary  incapacity  by  the  law  of  the  country  where  he  died 
domiciled  (in  which  case  the  law  seems  to  have  been  the  same 
before  the  Act  as  it  is  now),  or  because  the  will  is  not  made  in 
the  form  required  by  the  law  of  such  country.  It  is  also  clear 
that  all  questions  of  interpretation  must  be  dealt  with  exactly  as 
they  would  have  been  dealt  with  had  the  testator  not  changed  his 
domicil. 

Question.  —  Can  a  will,  which  is  invalid  by  the  law  of  the 
testator's  domicil  at  the  time  of  its  execution,  be  rendered  valid 
by  his  subsequent  change  of  domicil? 

As  we  are  concerned  only  with  the  rules  of  law  applied  by 
English  Courts,  the  question  raised  is,  whether  our  Courts  will  or 
will  not,  under  all  circumstances,  hold  a  will  invalid  because  it 
was  invalid  by  the  law  of  the  testator's  domicil  at  the  time  of  its 
execution  ?  This  inquiiy  can  arise  only  on  the  supposition  that 
the  will,  though  invalid  by  the  law  of  the  testator's  domicil  at  the 
time  of  its  execution,  would  (but  for  the  possible  effect  of  that 
law)  be  valid  by  the  law  of  the  testator's  domicil  at  the  time  of 
his  death.  We  must  further  suppose  that  the  will  is  not  one 
which,  being  executed  by  a  British  subject,  is  made  in  one  of  the 
forms  allowed  by  the  Wills  Act,  1861,  ss.  1  and  2,  or,  in  other 
words,  which  comes  within  either  of  the  Exceptions  to  Rule  182. 

Under  these  circumstances  the  answer  to  the  inquiry  is  in  no 
way  affected  by  the  Wills  Act,  1861  (24  &  25  Vict.  cap.  114), 
8.  3,  and  is  probably  different  according  as  the  testator  dies  dom- 
iciled in  England  or  in  a  foreign  country. 

^  In  the  converae  case  of  an  Englishman  making  his  will  in  England  and 
dying  domiciled  in  France,  inconvenience  would  not  arise,  since  continental 
Coorts  maintain  the  principle  locu$  regit  actum^  or,  as  applied  to  the  present 
case,  that  a  will  is  formally  valid  if  made  according  to  the  forms  reqniied  by 
the  law  of  the  place  of  execation. 

'  Or  by  any  Court  throughout  the  British  dominions. 
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First,  Where  the  testator,  having  made  his  will  in  another 
country,  dies  domiciled  in  England,  the  view  our  Courts  will  take 
of  the  will  depends,  it  is  conceived,  on  the  cause  of  its  invalidity 
under  the  law  of  the  testator's  domicil  at  the  time  of  execution. 

The  capacity  of  a  testator  to  make  a  will  must  be  determined 
by  the  law  of  his  domicil  at  the  time  the  will  is  made.  ^^  The  law 
^^  of  the  actual  domicil  of  the  party  at  the  time  of  the  making  of 
^*  his  will  or  testament  was,"  it  has  been  laid  down  on  high  au- 
thority, "  to  govern  as  to  that  capacity  or  incapacity."  ^  Hence, 
if  the  testator  is  incapable  of  making  a  will  by  the  law  of  his 
domicil  at  the  time  of  its  execution,  his  will  must,  it  would  seem, 
be  invalid  at  the  time  of  his  death. 

The  form  of  a  will  is  perhaps  to  be  determined  by  the  law  of 
the  testator's  domicil  at  the  time  of  his  death.^  If,  therefore,  the 
will  was  invalid  only  for  want  of  the  form  required  by  the  law  of 
the  testator's  domicil  at  the  time  of  its  execution,  the  will  might 
perhaps,  under  the  circumstances  supposed,  be  held  valid. 

The  material  or  intrinsic  validity  of  a  will  depends  on  the  law 
of  the  testator's  domicil  at  the  time  of  his  death.^ 

If,  therefore,  the  will  was  invalid  or  inoperative,  according  to 
the  law  of  the  testator's  domicil,  at  tfie  tim£  of  its  execution^  on 
account  of  its  material  invalidity^  i,  e.,  on  account  of  its  provi- 
sions, but  the  provisions  of  the  will  are  not  opposed  to  the  law  of 
the  testator's  domicil  at  the  time  of  his  deaths  the  will  is  valid. 

Secondly.  Where  the  testator,  having  made  his  will,  then,  after 
a  change  of  domicil,  dies  domiciled  in  a  foreign  country,  the  effect 
of  a  change  of  domicil  in  making  the  will  valid  will  depend  wholly 
on  the  law  of  the  country  where  the  testator  dies.  If  on  any 
ground  the  will  is  good  by  the  law  of  his  last  domicil,  e.  ^.,  France, 
it  will  be  treated  as  valid  in  England. 

*  Story,  8.  465,  approved  by  PhiUimore,  b.  863.  See,  however,  contra,  West- 
lake,  3rd  ed.,  p.  105,  and  compare  Savigny,  s.  377,  p.  282. 

*  L  e,,  wbere,  as  in  the  ease  under  consideration,  24  &  25  Vict.  cap.  114 
does  not  apply. 

*  **  There  is  a  nniyersal  agreement  in  referring  to  the  law  of  the  domicil  at 
"  death,  as  opposed  to  that  of  the  domicil  when  the  will  was  made,  all  ques- 
« tions  of  its  intrinsic  validity  ;  as  of  the  proportion  of  his  estate  of  which  the 
'*  testator  may  dispose,  legitim,  disherison  of  natural  heirs  by  simple  preteri- 
"tion,  and  so  forth."  WestUzk",  Ist  ed.,  s.  328,  p.  310.  These  words  are  cited 
from  the  Ist  edition  of  Westlake,  Private  International  Late,  published  in  1859. 
They  do  not,  as  far  as  I  hare  observed,  recur  in  his  later  editions ;  but  see 
Wegtlake,  3rd  ed.,  p.  105.    They  express,  however,  a  sound  principle. 
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Olustrations. 

1.  A  testator,  when  domiciled  in  France,  makes  a  holograph 
will  of  movables  valid  by  the  law  of  France,  but  not  attested 
by  the  witnesses  required  by  the  English  Wills  Act.  He  after- 
wards becomes  domiciled  in  England  and  dies  there.  The  will  is 
valid.^ 

2.  A  man  domiciled  in  Scotland  makes  a  will  of  movables  there 
and  then  marries.  After  his  marriage  he  becomes  domiciled 
in  England.  By  the  law  of  England,  a  marriage  revokes  a  will 
made  before  marriage.  By  the  law  of  Scotland,  marriage  does 
not  revoke  a  will  made  before  marriage.  The  testator  dies  domi- 
ciled in  England.     His  will  is  valid.^ 

8.  An  Englishman  is  domiciled  in  a  country  where  minority 
ends  at  25,  and  minors  are  under  a  testamentary  incapacity.  He 
makes  a  will  at  the  age  of  22,  and  after  he  has  attained  the  age 
of  25  acquires  a  domicil  and  dies  in  England.  His  will  would 
(probably)  be  held  invalid  in  England. 

4.  An  alien  when  domiciled  in  a  foreign  country  executes  in 
England  a  will  according  to  the  forms  required  by  the  law  of 
England,  but  not  in  accordance  with  the  forms  required  by  the 
law  of  his  domicil.  He  afterwards  becomes  domiciled  and  dies  in 
England.     The  will  is  possibly  vaHd.8 

5.  A  Frenchman  domiciled  in  France  makes  a  will  bequeathing 
his  movable  property  in  a  way  prohibited  by  the  law  of  France, 
but  not  prohibited  by  the  law  of  England.  He  becomes  domiciled 
and  dies  in  England.     The  will  (semble)  is  valid. 

Exception.  —  A  wiU  which  is  invalid  on  acconnt  of  material  inyaliditj  accord- 
ing to  the  law  of  the  testator's  domicil  at  the  time  of  his  death  is  inyalid, 
although  it  may  have  heen  valid  according  to  the  law  of  the  testator's 
domicil  at  the  time  of  its  execution  (?). 

Ciomment 

This  Exception  is  open  to  some  doubt,  as  it  depends  upon  the 
interpretation  to  be  put  upon  24  &  25  Vict.  cap.  114,  s.  8.  The 
words  of  that  section  are  very  strong,  and  may  be  taken  to  mean 
that  a  will  which  would  have  been  operative,  if  the  testator  had 
died  domiciled  in  the  country  where  the  will  was  executed,  shall 

1  Rule  184,  p.  696,  ante.    See  The  Wills  Act,  1861,  s.  3. 
«  In  Goods  of  Reidy  1866,  L.  R.  1  P.  &  D.  U, 
*  See  p.  6d9,  anU, 
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not  be  rendered  invalid  or  inoperative  by  any  subsequent  change 
of  domicil ;  but  probably  the  Act  does  not  refer  to  material  in- 
validity, and  a  will  which  is  wholly  or  in  part  invalid  or  inopera- 
tive on  account  of  its  provisions  being  opposed  to  the  law  of  the 
testator's  domicil  at  the  time  of  death  will,  since  as  before  the 
Act,  be  in  so  far  invalid  or  inoperative. 

Illustration. 

T^  when  domiciled  in  Ireland,  executes  a  will  bequeathing 
money  in  the  funds  on  trusts  for  accumulation  in  excess  of  the 
periods  permitted  by  the  Thellusson  Act.^  This  statute  does  not 
extend  to  Ireland,  and  the  bequest  would  be  valid  should  Tdie 
domiciled  in  Ireland.  T,  however,  after  the  execution  of  his 
wiU,  dies  domiciled  in  England.  Whether  the  will  as  to  this 
bequest  is  or  is  not  invalid  ? 

((7)  EXECUTION  OF  POWER  BY  WILL. 

Capacity. 

BuLE  185.^  —  A  person  may  have  capacity  to  exercise 
by  wiU  a  power  of  appointment  conferred  by  an  EngUsh 
instrument,  though  he  does  not  possess  testamentary  capa- 
city under  the  law  of  his  domicil. 

The  term  ^^  English  instrument "  in  this  Rule  and  in  the 
following  Rules  means  an  instrument  (e.  g.j  a  settlement  or 
a  will)  which  creates  a  power  of  appointment  and  operates 
under  English  law. 

Comment 

An  English  instrument,  such  as  an  English  marriage  settlement 
or  will,  often  gives  to  some  person,  e.  g.y  a  married  woman,  power 
to  appoint  by  will  or  otherwise,  e.  ^.,  by  deed,  the  person  or 
persons  who  shall  succeed  to  movable  property  at  her  death. 
The  person  to  whom  the  power  is  given  (the  donee  of  the  power) 
derives  capacity  from  the  power,  and  is  in  effect  looked  upon  as 

1  99  &  40  Geo.  III.  cap.  98.  Conf.  Freke  v,  Cadtery,  1873,  L.  R.  16  Eq. 
461. 

'  See  especially,  Westlake,  3rd  ed.,  p.  107  ;  and  see,  as  io  powers  executed  by 
married  women,  Sugden,  Powers,  Stli  ed.,  chap,  v.,  s.  1. 
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carrying  out  the  wishes  of  the  donor  of  the  power,  6.  ^.,  the  set- 
tlor. Even,  therefore,  when  the  power  is  to  be  exercised  by  will, 
the  donee's  capacity  is  not  in  reality  testamentary  capacity,  but 
simply  capacity  to  execute  the  power.  Hence  the  existence  of 
this  capacity  does  not  depend  on  the  testamentary  law  of  the 
donee's  domicil. 

Validity. 

Rule  186.*  —  A  will  of  movables  made  in  exercise  of  a 
power  of  appointment  conferred  by  an  English  instrument 
is  entitled  to  be  admitted  to  probate,  and  is,  as  far  as  form 
is  concerned,  a  good  execution  of  the  power  where  the  will 

(1)  is  executed  in  accordance  with  the  terms  of  the 

power  as  to  execution,  and 

(2)  complies  with  any  of  the  following  conditions  as  to 

form  (that  is  to  say)  — 

(i)  where  the  will  is  executed  in  accordance 
with  the  form  required  by  the  ordinary 
testamentary  law  of  England  (t.  6.,  if  the 
will  be  made  after  the  end  of  1837),*  by 
the  WiUs  Act,  1837 ;  or 
(ii)  where  the  will  is  executed  in  accordance 
with  the  form  required  by  the  law  of  the 
testator's  (donee's)  domicil ;  ^  or 
(iii)  where  the  will  is  executed  in  accordance 
with  any  form  which  is  valid  under  the 
Wills  Act,  1861,*  i.  6.,  where  the  will  is 

^  Westlake,  3rd  ed.,  pp.  107,  108  ;  1  WiUiams,  Executors,  9tli  ed.,  p.  308 ; 
FooU,  2nd  ed.,  pp.  259-262  ;  Tatnall  v.  Hankey,  1838,  2  Moore  P.  C.  342  ; 
Barnes  v.  Vincent,  1846,  5  Moore  P.  C.  201 ;  In  Goods  of  Alexander,  1860,  29 
L.  J.  P.  &  M.  93  ;  In  Goods  of  HaUyhurton,  L.  R.  1  P.  &  D.  90 ;  D'Huart  r. 
Harkness,  1865,  34  Beav.  324  ;  34  li.  J.  Ch.  311 ;  In  re  Kirwan's  Trusts,  1883, 
25  Ch.  D.  373. 

«  See  the  Wills  Act,  1837  (7  WUl.  IV.  &  1  Vict.  cap.  26),  as.  10,  34  ;  Tat- 
nall v;  Hankey,  1838,  2  Moore  P.  C.  342  ;  In  Goods  of  Alexander,  1860,  29  L. 
J.  P.  &  M.  93 ;  In  Goods  of  Hallyburton,  1866,  L.  R.  1  P.  &  D.  90. 

»  ITHuart  y.  Harkness,  1865,  34  Beav.  324  ;  34  L.  J.  Ch.  311 ;  and  see  Role 
181,  p.  684,  ante. 

«  24  &  25  Vict.  cap.  114,  as.  1,  2,  and  3.  See,  howeyer,  1  WUliams,  Execu- 
tors, 9th  ed.,  p.  308,  note  (p),  and  compare  In  re  Kirwan*s  Trusts^  1883»  25  Ch. 
D.  373|  as  to  which  see  Illustration  1,  p.  lOB^post, 
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valid  either  under  Exception  1/  or  Excep- 
tion 2,2  to  Rule  182,  or  under  Rule  184. 

Comment 

Under  Rule  186  a  will  is  a  valid  exercise  of  a  power  ^^  to  ap- 
point by  will,"  or  "to  appoint  by  will  duly  executed,"  conferred 
by  an  English  instrument,  if,  the  terms  of  the  power  being  other- 
wise followed,^  it  complies  as  to  form  with  any  one  of  the  three 
conditions  enumerated  in  the  Rule.^  Hence  it  follows  that  an 
instrument  may  be  a  valid  execution  of  a  power  to  appoint  by 
will,  and  therefore  in  effect  a  good  bequest  of  movables  in  Eng- 
land, which,  if  not  executed  under  a  power,  would  not  be  treated 
in  England  as  a  valid  will.^ 

This  is  an  acknowledged  anomaly  ^  which  hardly  admits  of  logi- 
cal defenceJ 

ninstratlons. 

1.  iV,  domiciled  in  England,  by  his  will  bequeaths  a  certain 
fund  to  trustees  upon  trust  to  pay  the  interest  to  T,  his  daughter, 
for  life,  and  to  any  husband  of  hers  who  shoidd  be  living  at  her 
death,  if  she  should  by  will  so  direct  and  appoint.  T,  whilst 
domiciled  in  England,  executes  the  power  in  favour  of  her  hus- 

^  See  p.  690,  ante. 

*  See  p.  6d3,  ante, 

*  As  to  effect  of  non-eomplianoe  with  the  terms  of  the  power,  see  Rule  187, 
p.  704,  post,  and  Exception,  p.  706,  post, 

*  Rule  186,  clause  2. 

*  See  jyHuart  y.  Harkness,  1865,  34  Beav.  324. 

«  See  Crookenden  t.  FvUer,  1859,  29  L.  J.  P.  ft  AL  1 ;  1  Sw.  ft  Tr.  441 ;  In 
Good*  of  Alexander,  1860, 29  L.  J.  P.  ft  M.  93 ;  In  Goods  of  Hallyburton,  1866, 
L.  R.  1  P.  ft  D.  90. 

'  Ibid,  For  an  explanation,  though  not  quite  a  satisfactory  one,  see 
D'Huart  y.  Harkness,  1865,  34  Beay.  324,  327,  328,  judgment  of  RomUly,  M. 
R.,  and  note  that  lyHuart  y.  Harkness,  though  it  has  reference  to  a  will  made 
by  a  testatrix  dying  before  the  Wills  Act,  1861,  24  ft  25  Vict.  cap.  114,  came 
into  operation,  seems  to  be  in  principle  applicable  to  a  wiU  which  is  yalid  under 
that  Act.  The  existence  of  the  anomaly,  which  cannot  be  disputed,  may  be  ex- 
plained in  great  part  by  the  consideration  that  English  judges,  in  determining 
whether  a  power  to  appoint  by  will  is  well  exercised,  haye  considered  mainly 
whether  the  intention  of  the  donor  has  been  carried  out,  and  haye  tended  to 
treat  any  instrument  as  a  good  exercise  of  the  power  which  the  donor  might 
haye  fairly  regarded  as  a  testamentary  instrument,  without  too  carefully  con- 
sidering whether  it  would  haye  been  a  yalid  will  if  executed  by  the  particular 
donee  otherwise  than  under  the  power. 
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band,  H,  Tat  her  death,  in  1859,  is  domiciled  in  Scotland.  H 
survives  her.  The  will  is  executed  in  accordance  with  the  power, 
but  not  in  accordance  with  the  testamentary  law  of  Scotland. 
The  will  is  valid  and  a  good  execution  of  the  power.^ 

2.  Under  an  English  settlement  T  has  power  to  dispose  of 
movables  situate  in  England  by  will.  T,  domiciled  in  Scotland, 
exercises  the  power  by  a  will  made  in  accordance  with  the  form 
required  by  the  law  of  England,  but  not  in  accordance  with  the 
form  required  by  the  law  of  Scotland.  The  will  is  executed  in 
Scotland.^    The  will  is  a  good  execution  of  the  power.' 

8.  T,  an  Englishwoman  by  birth,  has  imder  the  will  of  her 
mother  power  to  dispose  of  £2,000  consols  in  favour  of  such 
persons  as  she  should,  by  will  didy  executed,  appoint.  T  marries 
a  Frenchman  domiciled  in  France  and  thereby  acquires  a  French 
domicil.  Whilst  domiciled  in  France  she  in  1860  exercises  her 
power  of  appointment  in  favour  of  her  husband  by  a  will  not 
made  in  the  form  required  by  the  English  Wills  Act,  but  valid 
according  to  the  law  of  France.  T  dies  in  March,  1861,  domi- 
ciled in  France.  The  will  is  a  good  execution  of  the  power  of 
appointment.^ 

4.  T,  an  Englishwoman,  has  under  the  will  of  her  mother 
power  to  dispose  of  £2,000  consols  in  favour  of  such  persons 
as  she  should,  by  will  duly  executed,  appoint.  T  is  married  to 
a  British  subject,  and  is  resident  but  not  domiciled  in  France. 
Whilst  there  resident,  she,  in  1890,  exercises  her  power  of  appoint- 
ment in  favour  of  her  husband  by  a  will  not  made  in  the  form 
required  by  the  English  Wills  Act,  1837,  but  executed  in  a  form 
which  is  valid  according  to  the  law  of  France  (Zex  attui)!*  The 
will  (semble)  is  a  good  execution  of  the  power  of  appointment.^ 

Rule  187  J  —  Subject  to  the  exception  hereinafter  men- 
tioned, no  will  which  does  not  satisfy  the  requirements  of 
Rule  186  ®  is  a  valid  execution  of  a  power  of  appointment 
by  wiU  conferred  by  an  English  instrument. 

I  In  Goods  of  Alexander,  1860,  29  L.  J.  P.  &  M.  d3. 

*  So  that  the  Wills  Aot»  1861,  8.  2,  has  no  application,  see  Exception  2, 
p.  6d3,  ante, 

s  In  Goods  of  HaUyburUm,  1866,  L.  R.  1  P.  ft  D.  90. 

*  Compare  lyHuaH  t.  Harkness,  1865,  34  Beav.  324. 

^  See  Exception  1,  p.  690,  ante,  i,  «.,  Wills  Act,  1861,  s.  1. 

«  Compare  D'Huart  v.  Harhness,  1865,  34  Beay.  324,  with  In  re  Kurwan*t 
Trusts,  1883,  25  Ch.  D.  373,  and  1  WUliams,  Executors,  9th  ed.,  309. 

^  Re  Daly's  Settlement,  1858,  25  Beav.  456 ;  /n  re  Kinoan's  Trusts,  1883, 25 
Ch.  D.  373. 

^  See  p.  702,  ant€. 
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Comment 

A  will  is  not  a  valid  exercise  of  a  power  of  appointment  which 
either  — 

(1)  does  not  follow  the  terms  of  the  power  of  appointment  as 
to  mode  of  execution,^  or 

(2)  does  not  as  to  form  comply  with  some  one  of  the  conditions 
as  to  form  enumerated  in  Eule  186 :  in  other  words,  a  will,  even 
though  it  follows  the  terms  of  the  power,  is  not  a  good  execution 
of  the  power  unless  as  to  form  it  complies  with  the  requirements 
either  of  the  testamentary  law  of  England,  or  of  the  testamentary 
law  of  the  country  where  the  donee  of  the  power  is  domiciled,  or 
with  the  law  as  to  wills  of  British  subjects  contained  in  the  Wills 
Act,  1861. 

ninstrations. 

1.  Thss  a  power  of  appointment  by  will,  to  be  executed  in  the 
presence  of  one  or  more  witnesses.  T  is  a  British  subject.  In 
1871  T,  when  in  France,  intending  to  exercise  the  power  of  ap- 
pointment, makes  a  wiU  in  his  own  handwriting,  which  is  signed 
by  him  but  is  unattested,  and,  in  virtue  of  the  power,  appoints 
that  his  daughter  shaU  succeed  to  a  certain  fund.  The  will  is 
valid  according  to  the  law  of  France  (^lex  actua)^  and  complies 
therefore  with  one  of  the  forms  required  by  the  Wills  Act,  1861, 
s.  1.  The  will  is  rightly  admitted  to  probate,  i.  e.y  is  formally 
valid,  but  is  not  a  valid  execution  of  the  power.^ 

2.  T^  an  Englishwoman,  married  to  a  British  subject,  has  under 
her  marriage  settlement  a  power  of  appointment  in  respect  of  a 
trust  fund.  The  power  is  to  be  exercised  by  her  last  will.  T, 
when  residing  in  France,  but  domiciled  in  England,  executes  in 

1  See  Role  186,  clause  1,  p.  702,  ante. 

3  In  re  Kirtoan's  Trusts,  1883,  25  Ch.  D.  373.  The  wiU,  though  a  valid  wiU 
as  far  as  form  goes,  does  not  follow  the  terms  of  the  power,  and  it  is  not  exe- 
cuted in  the  manner  required  by  the  Wills  Act,  1837,  u  e.,  it  does  not  come 
within  either  Rule  186,  clause  1,  or  within  the  Exceptions  to  Rule  187.  In 
other  words,  it  does  not  fall  within  Rule  187,  and  is  therefore  not  a  good  exe- 
cution of  the  power.  If,  as  stated  in  Re  Kirwan's  Trusts  (see  25  Ch.  D.  379» 
judgment  of  Kay,  J.),  T  at  the  time  of  executing  the  will  was  domiciled  in 
France,  it  would  have  been  formally  valid  without  any  reference  to  the  Wills 
Act,  1861.  See  UHuart  v.  Harkness,  1865,  34  Beav.  324,  and  p.  703,  note  7, 
ante.  But  even  so  it  would  not  have  been  a  good  execution  of  the  power,  aa 
neither  were  the  terms  of  the  power  followed,  nor  did  the  Wills  Act,  1837,  s. 
10,  apply.    See  Exception,  p.  706,  post. 
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1856  a  will  which  is  not  in  the  form  required  by  the  Wills  Act, 
1837,  though  it  is  in  a  form  valid  by  the  law  of  France.  7  dies 
in  1856.^    The  will  is  not  a  valid  execution  of  the  power.^ 

Exception,^ — A  will  ezecated  in  accordance  with  the  form  reqnired  by  the 
Wills  Act,  1837,  is,  BO  far  as  regards  the  execution  and  attestation  thereof^ 
a  yalid  execution  of  a  power  of  appointment  by  will,  notwithstanding 
that  it  shall  hare  been  expressly  required,  under  the  instrument  creating 
the  power,  that  a  will  made  in  exercise  of  such  power  should  be  exercised 
with  some  additional,  or  other,  form  of  execution  or  solemnity. 

ninstratlon. 

T  has,  under  an  English  settlement,  a  power  of  appointment  by 
will  duly  executed  and  attested  by  four  witnesses.  T  exercises 
the  power  of  appointment  by  a  will  in  the  form  required  by  the 
Wills  Act,  1837,  and  executed  in  the  presence  of,  and  attested  by, 
two  witnesses  only.  The  will  is  a  valid  execution  of  the  power  of 
appointment  by  virtue  of  the  Wills  Act,  1837,  ss.  9  and  10.^ 

^  Therefore  her  will  does  not  come  within  the  operation  of  the  Wills  Act, 
1861. 

^  Re  Daly's  Settlement,  1858,  25  Beav.  456. 

*  ^  And  be  it  further  enacted,  that  no  appointment  made  by  will,  in  exercise 
"  of  any  power,  shall  be  yalid  unless  the  same  be  executed  in  manner  here- 
**  inbefore  required  ;  and  every  will  executed  in  manner  hereinbefore  required 
"  shall,  so  far  as  respects  the  execution  and  attestation  thereof,  be  a  valid 
« execution  of  a  power  of  appointment  by  will,  notwithstanding  it  shall  have 
**  been  expressly  required  that  a  will  made  in  exercise  of  such  power  should 
''  be  executed  with  some  additional  or  other  form  of  execution  or  solemnity." 
7  W.  4  &  1  Vict.  cap.  26,  s.  10. 

^  See  further  as  to  succession,  App.,  Note  16,  Queatioiw  where  Deoetued 
leaves  Property  in  Different  Countries. 
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SUCCESSION  TO  MOVABLES. 

(A)    ISTESTATB    SuOCESSION. 

(Rule  180.)  Sttccession  to  the  moTables  of  an  intestate  is  governed  by  the 
law  of  his  domicil  at  the  time  of  his  death.  WUkms  v.  ElUtt,  108  U.  S.  256, 
268  ;  Harvey  v.  Richards,  1  Mason,  381 ;  King  ▼.  Martin,  67  Ala.  177  ;  Groie 
v.  Pace,  71  6a.  231  ;  Thomas  v.  MorrisseU,  76  Ga.  384 ;  RusseU  v.  Madden,  95 
Dl.  485 ;  Succession  of  Oavnes,  45  La.  An.  1237  ;  14  So. 233  ;  HarralT.  Harraf, 
39  N.  J.  Eq.  279  ;  51  Am.  Rep.  17  ;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21, 
44 ;  White  t.  Houxtrd,  52  Barb.  294  ;  Cade  ▼.  Davis,  96  N.  C.  139  ;  Desesbats 
T.  Berquier,  1  Binney,  336  ;  Hill  y.  Townsend,  24  Tex.  575 ;  Wharton,  Con/,  of 
L.  s.  576  ;  1  Redfield  an  Wills,  4th  ed.  **393-^96.  The  amount  which  the 
widow  of  an  intestate  may  recover  for  her  year's  support  is  governed  by  the 
law  of  his  domicil  at  the  time  of  his  death.  Mitchell  v.  Ward,  64  Ga.  208.  See, 
however,  Wharton,  Confo/L,  s.  571. 

(B)    TSSTAMBNTART    SuOCBSSION. 

1.  (Rale  181.)  Yaliditt  of  Wnx.  —  A  will  of  movables  valid  according 
to  the  law  of  the  testator's  last  domicil  is  valid.  Lewis'  Estate,  32  La.  An. 
385  ;  Succession  of  Oaines,  45  La.  An.  1237  ;  14  So.  233  ;  Despard  v.  Churchill, 
53  N.  Y.  192  ;  Von  Hoffman  v.  Ward,  4  Redf .  (N.  Y.)  244  ;  Tucker  v.  Field,  6 
Redf .  (N.  Y.)  139 ;  Talbot  v.  Chamberlain,  149  Mass.  57  ;  20  K.  £.  305  ;  Hurst 
V.  Mellinger,  73  Tex.  188  ;  11  S.  W.  184.  The  citizenship  of  the  testator  is  im- 
material.   Dammert  v.  Osbom,  141  N.  Y.  564. 

In  Chamberlain  v.  Chamberlain,  43  K.  Y.  424,  it  was  said  that,  while  the  law 
of  the  testator's  domicil  controlled  as  to  the  formal  requisites  of  a  will,  and  as 
to  the  testator's  capacity,  the  law  of  the  domicil  of  the  legatee  would  govern 
the  latter's  capacity,  and  from  this  premise  the  conclusion  was  reached  that  a 
bequest  to  a  charitable  corporation  in  Pennsylvania  was  invalid  because  under 
the  statutes  of  Pennsylvania  the  legatee  was  incapable  of  taking.  This  ruling 
was  cited  in  Kerr  v.  Dougherty,  79  N.  Y.  327,  in  which  it  was  held  that  a  be- 
quest to  a  Pennsylvania  charitable  institution  was  invalid  because  a  Pennsyl- 
vania statute  provided  that  no  charitable  bequest  should  be  valid  unless  made 
at  least  a  month  before  the  testator's  death.  Wharton  observes  that  this  rul- 
ing is  **  (^n  to  grave  objections."  Conf.  of  L,  s.  577.  Li  Mopes  v.  American 
Home  Missionary  Society,  33  Hun,  360,  the  Court,  citing  Chamberlain  v.  Cham^ 
berlam,  supra,  held  that  a  bequest  by  a  testator  domiciled  in  Connecticut  to  an 
nnincorporated  association  in  Kew  York  was  invalid  under  the  law  of  the  latter 
State,  though  valid  under  the  laws  of  Connecticut. 

But  in  Cross  v.  U,  S.  T.  Co,  131  N.  Y.  330,  the  Court  of  Appeals  held  that 
a  testamentary  disposition  of  personal  property  in  trust,  by  a  person  domiciled 
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in  Rhode  Island,  for  the  benefit  of  residents  of  Kew  York  was  valid  because 
yalid  under  the  laws  of  the  former  State,  though  it  contravened  the  New  York 
statute  relating  to  perpetuities.  The  Court  said  :  "  It  is  plain  that  the  qnes- 
"  tion  now  before  us  was  not  involved  in  these  cases  [t.  «.,  Chamberlain  v. 
*<  Chamberlain,  supra^  and  another  case]  and  was  not  decided.  The  cases  of 
"  Draper  v.  Harvard  College  (67  How.  Pr.  269),  Kennedy  v.  Town  of  Palmer 
**(1  T.  Sc  C.  581),  and  Mapes  v.  American  Home  Missionary  Society  (33  Hun, 
"  360),  in  so  far  as  they  decide  any  principle  applicable  to  this  question,  rest 
'*  upon  the  authority  of  Chamberlain  v.  Chamberlain," 

In  Dammert  v.  Osbom,  140  N.  Y.  30  ;  35  N.  £.  407,  a  testator  domiciled  in 
Peru  bequeathed  property  in  trust  to  found  a  charity  in  the  city  of  New  York. 
The  validity  of  the  bequest  was  attacked  on  the  ground  that  it  violated  the 
New  York  statute  relating  to  perpetuities,  as  well  as  on  the  ground  that  there 
was  not  at  the  time  of  the  testator's  death  a  trustee  capable  of  taking.  The 
bequest,  being  valid  under  the  law  of  the  testator's  domicil  at  the  time  of  his 
death,  was  upheld.  See  also,  Dammert  v.  Osbom,  141  N.  Y.  564  ;  35  N.  £. 
1088  ;  Merritt  v.  Corties,  71  Hun,  612  ;  24  Y.  Y.  Supp.  561. 

Statutory  limitations  of  the  right  of  bequest  to  charitable  institutions  are  not 
applicable  to  testators  domiciled  in  another  State.  Cmm  v.  Bliss,  47  Conn. 
592  ;  Healey  v.  Reed,  153  Mass.  197  ;  26  N.  £.  404.  Nor  is  a  testamentary 
trust,  valid  by  the  law  of  the  testator's  last  domicil,  in  favor  of  a  foreign 
lagatee,  invalid  because  at  the  time  of  the  testator's  death  such  legatee  was 
incapable  of  taking.  Fellows  v.  Miner,  119  Mass.  641 ;  SMer  v.  Burr,  127 
Mass.  221. 

2.  (Rule  182.)  ImrALiDiTT  of  Will.  —  A  will  invalid  under  the  law  of 
the  testator's  last  domicil  is  invalid.  Thomason*8  Estate,  13  Phila.  376.  By 
the  statutes  of  New  York,  however,  a  will  not  executed  in  accordance  with  the 
law  of  the  testator's  domicil  may  be  admitted  to  probate,  as  a  valid  will  of 
personalty,  if  its  execution  meets  the  requirements  of  the  New  York  law. 
Matter  of  McMuUdn,  5  Dem.  296  ;  Matter  of  DelapUtine,  5  Dem.  398.  As  to 
the  statutes  in  Massachusetts  and  other  States,  see  1  Jarman  on  WiUs,  6th  ed.. 
Am.  notes  by  Bigelow,  pp.  2,  3  ;  Stimson^s  American  Statute  Law,  s.  2656. 

The  tendency  of  the  New  York  cases  has  been  to  maintain  that  the  laws 
relating  to  trusts  and  perpetuities  apply,  as  to  personalty,  only  to  domestic 
wills  which  are  to  be  enforced  in  the  State  ;  and  it  has  been  held  that  a  be- 
quest made  by  a  competent  New  York  testator,  in  a  will  executed  in  accord- 
ance with  the  laws  of  the  State,  to  a  trustee  in  a  foreign  country,  for  the  pur- 
pose of  establishing  a  charity  in  such  country,  is  valid  though  it  does  not 
comply  with  the  statutes  or  the  rules  of  law  in  force  in  New  York  in  regard 
to  trusts  and  perpetuities.  Hope  v.  Brewer,  136  N.  Y.  126  ;  32  N.  £.  558. 
See  Dammert  v.  Osbom,  140  N.  Y.  30 ;  MaUer  of  BuUock,  6  Dem.  336 ;  Doty 
V.  Hendrix,  16  N.  Y.  Supp.  284.    See  Ford  v.  Ford,  80  Mich.  42. 

The  question  whether  a  person  dies  intestate  as  to  his  movables  is  deter- 
mined by  the  law  of  his  last  domicil.    Dupuy  v.  Wurtz,  53  N.  Y.  556. 

3.  (Rule  183.)  Interpretation  of  Will.  —  Wharton,  Conf  of  L,  s.  592, 
says  that  the  interpretation  of  a  will  of  movables  is  determined  by  the  law  of 
the  testator's  last  domicil.  The  American  cases  cited  by  him  do  not,  however, 
fully  bea'r  out  the  proposition.  In  Parsons  v.  Lyman,  20  N.  Y.  103,  and  in 
F^eenuin*8  Appeal,  68  Pa.  St.  151,  the  testator  does  not  appear  to  have  changed 
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Ills  domioil  after  making  his  will.  In  Harrison  v.  Nixon,  9  Peters,  483,  which 
18  cited  as  the  leading  case,  the  Court  said  :  *'  If,  at  the  time  of  making  his 
^  will  and  at  his  death,  he  [the  testator]  was  domiciled  in  England,  and  had 
**  a  reference  to  its  laws,  the  designation  [*  heir  at  law ']  might  indicate  a  very 
*'  different  person  or  persons  from  what  might  be  the  case  (we  do  not  say 
"  what  is  the  case)  if,  at  the  time  of  making  his  will  and  of  his  death,  he  was 
**  domiciled  in  Pennsylvania.  ...  In  order  to  avoid  any  misconception,  it  is 
"  proper  to  state  that  we  do  not  mean  ...  to  express  any  opinion  what  would 
«  be  the  effect  upon  the  interpretation  of  the  will,  if  the  domicil  of  the  testator 
**  was  in  one  country  at  the  time  of  his  making  his  will  and  in  another  country 
'*  at  the  time  of  his  death."  Adams  v.  Morris^  23  How.  353,  related  to  a  codi- 
cil disposing  of  land.  The  codicil  was  made  in  California,  where  the  land 
lay,  by  a  naturalised  Mexican  citizen  there  domiciled,  when  California  was  a 
department  of  Mexico  ;  but  the  testator  died  in  1848,  without  having  changed 
his  domicil,  after  California  had  been  detached  from  Mexico,  but  before  the 
organisation  of  the  state  government.  The  Court  said  :  '*  The  binding  force 
'*  and  legal  operation  of  this  codicil  are  to  be  determined  by  the  law  as  it  ex- 
'*  isted  when  the  codicil  was  made."  On  the  other  hand,  in  Norris  v.  Harris, 
15  Cal.  226,  which  is  cited  as  holding  that  a  will  should  be  interpreted  accord- 
ing to  the  law  of  the  place  where  it  was  made,  if  the  property  is  there  situate, 
the  will  was  made  in  Texas,  where  the  testator  was  and  continued  to  be  domi- 
ciled, and  it  was  held  that  the  will  should  be  construed  according  to  the  laws 
of  Texas.  In  Nat  v.  Coons,  10  Mo.  543,  the  point  decided  was  that  a  will  was 
invalid  because  it  was  not  executed  in  accordance  with  the  law  of  the  testator's 
last  domicil. 

SchouUr,  Law  of  WiUs,  s.  491,  says  that  the  law  of  the  testator's  last  domi- 
cil governs  interpretation,  but  that  the  law  of  the  place  where  the  will  was 
made  **  is  allowed  some  effect."     He  does  not  cite  any  American  decisions. 

Cases  are  not  rare  in  which  it  is  said  that  the  law  of  the  testator's  (lasl) 
domicil  governs  the  interpretation  of  a  will  of  personalty,  the  fact  being  that  the 
will  was  made  there,  e.  g.,  Fitzsimmons  v.  Johnson,  90  Tenn.  416 ;  17  S.  W.  100  ; 
Freeman*s  Appeal,  supra.  In  Cavlfield  v.  Sullivan,  85  N.  T.  153,  where  a  will 
was  written  and  executed  in  France  in  the  French  language,  by  a  person  dom- 
iciled in  New  York  but  temporarily  residing  in  France,  it  was  said  that  the 
will  must  be  **  construed  "  according  to  the  laws  of  New  York.  But  the  ques- 
tion to  which  the  New  York  '*  rules  of  construction  "  were  applied  was  not  a 
question  of  interpretation.  The  testator  devised  and  bequeathed  to  a  person 
who  resided  with  him  in  France,  and  who  had  a  claim  against  him,  all  his 
property  in  that  country  ;  and  from  the  provisions  of  the  will  it  was  clearly 
inferable  that  this  legacy,  if  accepted,  was  intended  by  the  testator  to  operate 
as  a  satisfaction  of  any  claim  of  the  legatee  against  the  estate.  It  was  held 
that  the  legatee,  having  elected  to  accept  the  bequest,  was  bound  by  such  elec- 
tion, and  could  not  thereafter  proceed  on  the  claim  against  the  testator's  prop- 
erty in  America,  which  had  been  devised  and  bequeathed  to  other  persons. 

« The  language  of  wills  is  not  of  universal  interpretation,  having  the  same 
**  precise  import  in  all  countries  and  under  all  circumstances.  They  are  sup- 
**  posed  to  speak  the  sense  of  the  testator,  according  to  the  received  laws  or 
«  usages  of  the  country  where  he  is  domiciled,  by  a  sort  of  tacit  reference, 
*'  unless  there  is  something  in  the  language  which  repels  or  controls  such  a  con- 
**  elusion.  In  regard  to  personalty  in  an  especial  manner,  the  law  of  the  place 
**  of  the  testator's  domicil  governs  in  the  distribution  thereof,  and  will  govern 
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**  in  the  interpretation  of  wills  thereof,  unless  it  is  manifest  that  the  testator 
<<  had  the  laws  of  some  other  ooantrj  in  his  own  view."  Story,  J.,  delivering  the 
opinion  of  the  Court  in  Harrismh  y.  Nixon,  9  Peters,  483,  50i,  605.  Inter- 
pretation is  primarily  a  question  of  the  testator's  intention  ;  and  in  the  absence 
of  an  absolute  rule  to  which  the  Court  may  in  exceptional  oases  be  required  to 
yield,  that  law  will  be  applied  with  reference  to  which  it  is,  under  all  the  cir- 
cumstances, to  be  inferred  that  the  testator  expressed  his  will.  See  Gruerard 
y.  Guerard,  73  Ga.  506  ;  Ford  y.  Ford,  70  Wis.  19 ;  1  Jarman  on  Wills,  6th  ed., 
Bigelow's  notes,  pp.  1-3. 

The  **  meaning  and  intent  of  the  testator  having  been  settled  by  the  dom- 
*'  iciliary  Court,  the  Courts  in  foreign  states  and  countries  will  be  guided  by 
''  such  construction,  unless  it  can  be  clearly  gathered,  from  the  terms  used  in 
**  the  will,  that  the  testator  had  in  mind  the  law  of  the  place  of  the  situs,  or 
''  used  language  necessarily  referring  to  the  osages  of  and  appropriate  only 
<<  to  the  sUus."    Ford  y.  Ford,  80  Mich.  42. 

4.  (Rule  184.)  Chanoe  of  Domicil  after  Execution  of  Will. — The 
text  cites,  under  this  rule,  Dupuy  y.  Wurtz,  53  N.  Y.  656  ;  Moultrie  y.  Hunt, 
23  N.  Y.  394  ;  and  Nat  y.  Coons,  10  Mo.  543,  which  decide,  according  to  the 
common  law,  that  the  yalidity  of  the  execution  of  a  will  is  to  be  tested  by  the 
law  of  the  testator's  domicil  at  the  time  of  his  death.  This  rule  was  laid 
down  in  Moultrie  y.  Hunt,  stqtra,  after  much  discussion,  by  a  bare  majority, 
against  the  dissent  of  three  eminent  judges.  Dupuy  y.  Wutriz,  supriL.  The 
rule  has  been  changed  in  some  of  the  States  by  statute,  so  that  the  law  of 
the  domicil  at  the  time  of  the  making  of  the  will  goyems  the  execution.  Stxm^ 
son's  American  Statute  Law,  s.  2653. 

(C)  Execution  of  Poweb  bt  Will. 

(Rules  185-187.)  Though  the  yalidity,  in  point  of  form,  of  a  will  by  which 
a  power  of  appointment  as  to  moyables  is  sought  to  be  exercised  is  goyemed 
by  the  law  of  the  testator's  domicil,  yet  the  question  whether  such  a  power 
giyen  by  a  will  has  been  well  executed  is  goyemed  by  the  law  of  the  domicil 
of  the  donor  of  the  power.  Sewall  y.  Wilmer,  132  Mass.  131 ;  Bingham^s 
Appeal,  64  Pa.  St.  345  ;  Cotting  y.  De  Sartiges,  17  R.  I.  668  ;  24  AU.  53a  See 
Wharton,  Con/,  o/L,  s.  590. 


CHAPTER  XXXI. 

PROCEDURE^* 

Rule  188.*  —  All  matters  of  procedure  are  governed 
wholly  by  the  local  or  territorial  law  of  the  country  to  which 
a  Court  wherein  an  action  is  brought  or  other  legal  pro- 
ceeding is  taken  belongs  (lex  fori). 

In  this  Digest,  the  term  ^^  procedure  "is  to  be  taken  in 
its  widest  sense,  and  includes  {inter  alia)  — 

(1)  remedies  and  process ; 

(2)  evidence; 

(3)  limitation  of  an  action  or  other  proceeding ; 

(4)  set-off  or  counter-claim. 

Ciommeni 

The  principle  that  procedure  is  governed  by  the  lex  fori  is  of 
general  application  and  universally  admitted,  but  the  Courts  of 
any  country  can  apply  it  only  to  proceedings  which  take  place  in, 
or  at  any  rate  under  tiie  law  of,  that  country.  In  a  body  of  Rules, 
therefore,  such  as  those  contained  in  this  Digest,  which  state  the 
principles  enforced  by  an  English  Court,  the  maxim  that  pro- 
cedure is  governed  by  the  lex  fori  means  in  effect  that  it  is  gov- 
erned by  &e  ordinary  law  of  England,  without  any  reference  to 
any  foreign  law  whatever.  The  maxim  is  in  fact  a  negative  rule ; 
it  lays  down  that  the  High  Court,  in  common,  it  may  be  added, 
with  every  other  English  Court,  pursues  its  ordinary  practice  and 
adheres  to  its  ordinary  methods  of  investigation  whatever  be  the 
character  of  the  parties,  or  the  nature  of  the  cause  which  is 
brought  before  it. 

^*  A  person,"  it  has  been  said,  ^^  suing  in  this  country,  must  take 
«^  the  law  as  he  finds  it ;  he  cannot,  by  virtue  of  any  regulation  in 
^  his  own  country,  enjoy  greater  advantages  than  other  suitors 
*^  here,  and  he  ought  not  therefore  to  be  deprived  of  any  superior 

^  Story,  7th  ed.,  88.  566-583.  See  also,  chap.  xviL;  WesOake,  3rd  ed.,  chap, 
xviii. ;  Foote^  2nd  ed.,  ohap.  z. ;  Nelson,  p.  424. 
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^'  advantage  whicli  the  law  of  this  country  may  confer.  He  is  to 
^^  have  the  same  rights  which  all  the  subjects  of  this  kingdom  are 
^^  entitled  to,"  ^  and  the  foreign  defendant,  it  may  be  added,  is  to 
have  the  advantages,  if  any,  which  the  form  of  procedure  in  this 
country  gives  to  every  defendant. 

Whilst,  however,  it  is  certain  that  all  matters  which  concern 
procedure  are  in  an  English  Court  governed  by  the  law  of 
England,  it  is  equally  clear  that  everything  which  goes  to  the 
substance  of  a  party's  rights  and  does  not  concern  procedure  is 
governed  by  the  law  appropriate  to  the  case. 

^'  The  law  on  this  point  is  well  settled  in  this  country,  where 
^'  this  distinction  is  properly  taken,  that  whatever  relates  to  the 
**  remedy  to  be  enforced  must  be  determined  by  the  lexfori^  —  the 
^^law  of  the  country  to  the  tribunals  of  which  the  appeal  is 
^^made,"^  —  but  that  whatever  relates  to  the  rights  of  the  parties 
must  be  determined  by  the  proper  law  of  the  contract  or  other 
transaction  on  which  their  rights  depend. 

Our  Bule  is  clear  and  well  established.  The  difficulty  of  its 
application  to  a  g^ven  case  lies  in  discriminating  between  matters 
which  belong  to  procedure  and  matters  which  affect  the  substan- 
tive rights  of  the  parties.  In  the  determination  of  this  question 
two  considerations  must  be  borne  in  mind  :  — 

First.  English  lawyers  give  the  widest  possible  extension  to 
the  meaning  of  the  term  ^'  procedure."  The  expression,  as  inter- 
preted by  our  judges,  includes  all  legal  remedies,  and  everything 
connected  with  the  enforcement  of  a  right.  It  covers,  therefore, 
the  whole  field  of  practice  ;  it  includes  the  whole  law  of  evidence, 
as  well  as  every  rule  in  respect  of  the  limitation  ^  of  an  action  or 
of  any  other  legal  proceeding  for  the  enforcement  of  a  right,  and 
hence  it  further  includes  the  methods,  e.  ^.,  seizure  of  goods  or 
arrest  of  person,  by  which  a  judgment  may  be  enforced. 

Secondly.  Any  rule  of  law  which  solely  affects,  not  the  enforce- 
ment of  a  right  but  the  nature  of  the  right  itself,  does  not  come 
under  the  head  of  procedure.  Thus,  if  the  law  which  governs, 
e.  ^.,  the  making  of  a  contract,  renders  the  contract  absolutely 
void,  this  is  not  a  matter  of  procedure,  for  it  affects  the  rights 
of  the  parties  to  the  contract,  and  not  the  remedy  for  the  enforce- 
ment of  such  rights. 

1  De  la  Vega  ▼.  Vianna^  1830,  1  B.  &  Ad.  284,  288,  jadgment  of  TmOet- 
derif  L.  J. 

'  Dan  y.  Lippmann,  1837,  5  CI.  &  F.  1, 13,  per  Lord  Brougham. 

*  See  contra,  Savigny,  s.  374,  Gtiihtie's  transL,  pp.  249,  267-272  ;  Batt  GiUn- 
pie*8  transL,  pp.  624-627. 
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Hence  any  rule  limiting  the  time  within  which  an  action  may 
be  brought,  any  limitation  in  the  strict  sense  of  that  word,  is  a 
matter  of  procedure  governed  wholly  by  the  lex  fori.  But  a  rule 
which  after  the  lapse  of  a  certain  time  extinguishes  a  right  of  ac- 
tion —  a  rule  of  prescription  in  the  strict  sense  of  that  word  —  is 
not  a  matter  of  procedure,  but  a  matter  which  touches  a  person's 
substantive  rights,  and  is  therefore  governed,  not  by  the  lex  foriy 
but  by  the  law,  whatever  it  may  be,  which  governs  the  right  in 
question.  Thus  if,  in  an  action  for  a  debt  incurred  in  France,  the 
defence  is  raised  that  the  action  is  barred  under  French  law  by 
lapse  of  time,  or  that  for  want  of  some  formality  an  action  could 
not  be  brought  for  the  debt  in  a  French  Court,  the  validity  of  the 
defence  depends  upon  the  real  nature  of  the  French  law  relied 
upon.  If  that  law  merely  takes  away  the  plaintifTs  remedy^  it 
has  no  effect  in  England.  If,  on  the  other  hand,  the  French  law 
extinguishes  the  plaintiff's  right  to  be  paid  the  debt,  it  affords 
a  complete  defence  to  an  action  in  England.^ 

To  this  it  must  be  added  that  an  English  statutory  enactment, 
which  affects  both  a  person's  rights  and  the  method  of  its  enforce- 
ment, establishes  a  i*ule  of  procedure  and  therefore  applies  to  an 
action  in  respect  of  a  right  acquired  under  foreign  law.  Hence 
the  4th  section  of  the  Statute  of  Frauds,^  and  the  4th  section  of 

_  _  • 

the  Sale  of  Goods  Act,  1893,  which,  whether  affecting  rights  or 
not,  certainly  affect  procedure,^  ^pplj  ^  actions  on  contracts  made 
in  a  foreign  country  and  governed  by  foreign  law.  Whence  the 
conclusion  follows  that  a  contract  though  made  abroad,  which  does 
not  satisfy  the  provisions  of  the  4th  section  of  the  Statute  of 
Frauds,  or  of  the  Sale  of  Goods  Act,  1893,  respectively,  cannot  be 
enforced  in  England. 

With  regard  to  the  Illustrations  to  this  Eule  it  must  always  be 
borne  in  mind  that,  as  we  are  dealing  with  proceedings  before  an 
English  Court,  the  lex  fori  is  the  same  thing  as  the  law  of  Eng- 
land. 

ninstratioiis. 

(i)  Remedies  and  Process. 

1.  A  brings  an  action  against  Xto  obtain  specific  performance 
of  a  contract  made  between  A  and  Xin  and  subject  to  the  law  of 
a  foreign  country.  The  contract  is  one  of  which  A  might,  accord- 
ing to  the  law  of  that  country  (lex  loci  contractus')^  obtain  specific 

^  See  Intro^  Geueral  Principle  Ko.  I.,  p.  22,  ante, 
*  Leroux  v.  Brown,  1852,  12  C.  B.  801. 

>  Janes  v.  Victoria  Graving  Co.  1877,  2  Q.  B.  D.  314,  323,  language  of 
Luihf  J. 
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performance,  but  it  is  not  one  for  whioh  specific  performance  can 
be  granted  according  to  the  law  of  England  (lex  fori).  A  can- 
not maintain  an  action  for  specific  performance. 

2.  A  brings  an  action  against  Xior  breach  of  a  contract  made 
with  Xin  Scotland  as  a  member  of  a  Scotch  firm.  According  to 
the  law  of  Scotland  (lex  loci  contractus)^  A  could  not  maintain 
an  action  against  X  until  he  had  sued  the  firm^  which  he  has  not 
done.  According  to  the  law  of  England  (lex  fori\  the  right  to 
bring  an  action  against  the  member  of  a  firm  does  not  depend 
upon  the  firm  having  been  first  sued.  A  can  maintain  an  action 
against  X.^ 

8.  u4,  a  Portuguese,  at  a  time  when  arrest  of  a  debtor  on  mesne 
process  is  allowable  under  the  law  of  England  (lexfori\  but  is  not 
allowable  under  the  law  of  Portugal  (lex  loci  corUract/us)^  brings 
an  action  against  X^  a  Portuguese,  for  a  debt  contracted  in  Por- 
tugal.    A  has  a  right  to  arrest  X,^ 

4.  A  in  Spain  sells  X  goods  of  the  value  of  X50.  The  contract 
is  made  by  word  of  mouth,  and  there  is  no  memorandum  of  it  in 
writing.  The  contract  is  valid  and  enforceable  according  to  Span- 
ish law  (lex  loci  contractus).  A  contract  of  this  description  is, 
under  the  Sale  of  Goods  Act,  1898,  s.  4  (lex  fori)  ^  not  enforce- 
able by  action.  J.  cannot  maintain  an  action  against  X  for  refusal 
to  accept  the  goods.^ 

(&)  Evidence, 

5.  A  brings  an  action  against  X  to  recover  a  debt  incurred  by 
X  in  and  under  the  law  of  a  foreign  country  (lex  loci  contractus). 
A  tenders  evidence  of  the  debt  which  is  admissible  by  the  law  of 

1  BuOock  V.  Catrrf,  1875,  L.  R.  10  ft.  B.  276. 

^  Dela  Vega  v.  Vianna,  1830, 1  B.  &  Ad.  284,  with  whkh  oontrast  Mdan  ▼. 
FUzjames,  1797, 1  B.  &  P.  138. 

>  See  Acebal  v.  Levy,  1834, 10  Bing.  376,  and  note  that  the  Sale  of  Goods 
Act,  1893)  8.  4,  differs  in  wording  from  the  Statate  of  Frauds,  s.  17.  The  Sale 
of  Groods  Act,  1893,  8.  4,  enacts  that  no  contract  which  comes  within  it  *'  shall 
be  enforceable  by  action."  The  Statate  of  Frauds,  s.  17,  enacted  that  no  oon- 
tract  which  comes  within  it  "  shall  be  allowed  to  be  good,"  but  even  this  enact- 
ment probably  referred  to  procedure.    Contrast,  however,  Story,  ss.262,  262  a. 

It  is  a  curious  question  how  far  the  Infants'  Relief  Act,  1874,  37  &  38  Vict, 
cap.  62,  applies  to  procedure.  If  the  words  of  the  Act  are  to  be  strictly  con- 
strued, it  would  seem  that  the  Ist  section  does  not,  whilst  the  2nd  section  does, 
touch  procedure.  Probably,  however,  each  section  is  intended  to  establish  a 
rule  of  procedure,  and  therefore  affects  the  enforceability  of  any  contract, 
wherever  made  or  by  whatever  law  it  is  governed,  coming  within  the  section. 
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the  foreign  country,  but  is  inadmissible  by  the  law  of  England 
(lex  fori).     The  evidence  is  inadmissible.^ 

6.  A  brings  an  action  against  X^  an  Englishman,  for  breach 
of  a  promise  of  marriage  made  by  JT  to  il,  a  German  woman, 
at  Constantinople.  A  has  not  such  corroborative  evidence  as  is 
required  by  82  &  83  Vict.  cap.  68,  s.  2  (lex  fori),  A  cannot 
prove  the  promise  or  maintain  the  action.^ 

7.  Ay  a  Frenchman,  makes  a  contract  in  France  with  Xy  an  Eng- 
lishman, to  serve  him  in  France  from  a  future  date  for  a  year 
certain.  The  contract  is  made  by  word  of  mouth,  and  there  is  no 
memorandiun  of  it  in  writing.  It  is  a  contract  valid  by  the  law 
of  France  (lex  loci  contractus)  ^  for  the  breach  of  which  an  action 
might  be  brought  in  a  French  Court,  but  under  the  4th  section  of 
the  Statute  of  Frauds  no  action  can  be  brought  on  such  an  agree- 
ment unless  there  is  a  memorandum  thereof  in  writing.  The 
enactment  applies  to  procedure.  A  cannot  maintain  an  action  in 
England  against  X  for  breach  of  the  contract.^ 

(3)  Limitation. 

8.  X  contracts  a  debt  to  ^  in  Scotland.  The  recovery  of  the 
debt  is  not  barred  by  lapse  of  time,  according  to  Scotch  law  (lex 
loci  contractus)^  but  it  is  barred  by  the  English  Limitation  Act, 
1628,  21  Jac.  I.  cap.  16  (lex  fori),  A  cannot  maintain  an  action 
against  X.^ 

9.  X  incurs  a  debt  to  ^  in  France.  The  recovery  of  such  a 
debt  is  barred  by  the  Fi'ench  law  of  limitation  (lex  loci  contractus)  ^ 
but  is  not  barred  by  any  EngUsh  Statute  of  Limitation.  A  can 
maintain  an  action  for  the  debt  against  X,^ 

10.  ^  in  a  Manx  Court  brings  an  action  against  X  for  a  debt 
incurred  by  X  to  ^  in  the  Isle  of  Man.  The  action,  not  being 
brought  within  three  years  from  the  time  when  the  cause  of  action 
arose,  is  barred  by  Manx  law,  and  judgment  is  on  that  account 
given  in  favour  of  X,  A  then,  within  six  years  from  the  time 
when  the  debt  is  incurred,  brings  an  action  against  ^in  England. 

1  Brown  v.  Thornton,  1837,  6  A.  &  £.  185.  Compare  FinUiy  v.  Finlay^ 
1862,  31  L.  J.  P.  &  M.  149. 

«  Wiedemann  v.  WalpoU,  [1891]  2  Q.  B.  (C.  A.)  534. 

»  Conf .  Leroux  v.  Broum,  1852, 12  C.  B.  801,  22  L.  J.  C.  P.  1. 

«  British  Linen  Co.  v.  Drummond,  1830, 10  B.  &  C.  903. 

^  Huber  v.  Steiner,  1835,  2  Scott,  304.  Compare  Don  ▼.  Lippmann,  1837,  5 
CI.  &  F.  1 ;  Fergusson  v.  Fyffe,  1841,  8  CI.  &  F.  121  ;  Ruchmaboye  v.  Motfir 
chund,  1852,  8  Moore  P.  C.  4. 
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This  action  is  not  barred  by  the  English  Limitation  Act,  1623 
(lex  fori).     A  can  maintain  his  action  against  X.^ 

11.  Xj  under  a  bond  made  in  India,  is  bound  to  repay  A  £100. 
Specialty  debts  have,  under  the  law  of  India  (lex  loci  contractus)^ 
no  higher  legal  value  than  simple  contract  debts,  and  under  that 
law  the  remedy  for  both  is  barred  by  the  lapse  of  three  years. 
The  period  of  limitation  for  actions  on  specialty  debts  is,  under 
the  law  of  Englaind,  —  8  &  4  Will.  IV.  cap.  42,  s.  8  (lex  fori),  — 
twenty  years.  A,  ten  years  after  the  execution  of  the  bond, 
brings  an  action  in  England  upon  it  against  X,  A  can  maintain 
the  action.^ 

(4)  Set-off. 

12.  X  in  1855  contracts  in  Prussia  with  A  for  the  carriage  by 
A  of  goods  by  sea  from  Memel  to  London.  A  brings  an  action 
against  X  for  the  freight,  and  X  under  Prussian  law  (lex  loci 
contractus)  claims  to  set  off  money,  due  to  him  by  way  of  dam- 
ages from  A,  which  could  not  at  that  date  be  made,  according  to 
the  rules  of  English  procedure  (lex  fori),  the  subject  either  of  a 
set-off  or  a  counter-claim.  X  is  not  allowed  to  set  off,  against  the 
money  due  to  A,  the  damages  due  from  A  to  Xfi 

Lex  Fori  not  Applicable. 

« 

13.  A  brings  an  action  on  a  contract  made  by  word  of  mouth 
between  X  and  A  in  and  under  the  law  of  a  foreign  country.  It 
is  a  kind  of  contract  which  under  the  law  of  England  (lex  fori) 
is  valid  though  not  made  in  writing,  but  under  the  law  of  the  for- 
eign country  (lex  loci  contractus)  is  void  if  not  made  in  writing. 
A  cannot  maintain  his  action,  i.  e.,  the  validity  of  the  contract  is 
governed  in  England,  not  by  the  lex  fori,  but  by  the  lex  loci  con- 
tractus.^ 

14.  A  brings  an  action  against  X  for  breach  of  a  contract 
made  in  a  foreign  country.  It  is  proved  that  under  the  law  of 
that  country   (lex  loci  contractiLs)  the  contract   for  want  of  a 

^  Harris  v.  Quine,  1869,  L.  R.  4  Q.  B.  653.  See  as  to  the  judgment,  p.  422, 
ante. 

>  AUiance  Bank  of  Simla  v.  Carey,  1880,  5  C.  P.  D.  429.  Wliether  this  case 
is  rightly  decided  ? 

>  Meyer  v.  Dresser,  1864, 16  C.  B.  n.  s.  646  ;  33  L.  J.  C.  P.  289.  Contrast 
MacFarlane  v.  Norris,  1862,  2  B.  &  S.  783.  Since  the  Judicature  Acts  came 
into  force,  the  value  of  the  goods  not  carried  could  (semble)  be  claimed  under 
a  counter-claim.  Conf.  also,  Alien  v.  Kemble,  1848,  6  Moore  P.  C.  314  (as 
explained  in  Rouquette  v.  Overmann,  1875,  L.R.  10  Q.  B.  525,  540,  541);  Mas^ 
pons  v.  Mildred,  1882, 9  Q.  B.  D.  (C.  A.)  530  ;  1883,  8  App.  Gas.  874. 

*  Compare  Brisiow  v.  Sequeville,  1850,  5  £z.  275 ;  19  L.  J.  £z.  289. 


PBOCEDUBE.  717 

stamp  is  unenforceable.  If  the  want  of  the  stamp  merely  de- 
prives A  of  his  remedy  in  the  foreign  country,  then  he  can  main- 
tain an  action  in  England  for  breach  of  the  contract,  i.  6.,  the 
want  of  the  stamp  merely  affects  procedure  which  is  governed  by 
the  lex  fori.  If  the  want  of  the  stamp  makes  the  contract  void 
ah  initio^  then  A  cannot  maintain  an  action  in  England,  i.  6., 
the  want  of  a  stamp  affects  a  matter  of  right  and  is  governed  by 
the  lex  loci  contractus} 

15.  X  commits  an  assault  upon  A  in  Jamaica.  For  some  time 
after  the  assault  is  committed,  A  might,  had  X  been  in  England, 
have  maintained  an  action  for  it  there  against  X.  Before  X 
returns  to  England  the  legislature  of  Jamaica  passes  an  Act 
whereby  JT  is  in  respect  of  tiie  assault  acquitted  and  indemnified 
against  the  Queen  and  all  other  persons,  and  the  assault  is  de- 
clared to  be  lawful.  X  then  returns  to  England,  and  A  brings 
an  action  against  X  for  the  assault.  A  cannot  maintain  the 
action,  i.  e.,  the  character  of  the  act  done  by  JT,  or  ^'s  right  to 
treat  it  as  a  wrong,  is  governed,  not  by  the  lex  fori^  but  by  the 
lex  loci  delicti  commissi? 

1  Compare  Bristow  y.  SequevilUj  1860,  5  Ex.  275 ;  19  L.  J.  Ex.  289. 

«  See  PhiUips  v.  Eyre,  1870,  L.  R.  6  Q.  B.  1  (Ex.  Ch.). 

Whether  action  would  have  been  maintainable  if  X  had  returned  to  Eng- 
land and  A  had  commenced  the  action,  but  not  brought  the  case  to  trial,  before 
the  passing  of  the  Jamaica  Act  of  Indemnity  ?    Compare  p.  666,  ante. 


AMERICAN  NOTES. 

CHAPTER  XXXI. 
PROCEDURE. 

(Role  188.)  Procedxtkb  governed  bt  lex  fori,  —  Matters  of  procedure 
are  goyemed  by  the  lex  fori.  Lamar  ▼.  Micouy  112  U.  S.  452  ;  Wadsworth  v. 
Henderson,  16  Fed.  Rep.  447 ;  Gross  v.  Jordan,  83  Mo.  380  ;  22  Atl.  250 ; 
Fanton  v.  Middlebrook,  50  Conn.  44  ;  Letvis  v.  Bush,  30  Minn.  244  ;  Ruke  v. 
Buck  (Mo.),  27  S.  W.  412 ;  BuUock  v.  Bullock  (N.  J.),  27  Atl.  436 ;  N.  Y.  Life 
Ins,  Co.  Y.  Aitkin,  125  N.  Y.  660 ;  26  N.  E.  732.  Hence  the  lex  fan  detei^ 
mines  the  forms  of  suit  and  of  process,  Wharton,  Conf.  of  L.,  2nd  ed.,  ss.  747- 
750  ;  Cronan  v.  Fox,  50  N.  J.  L.  417  ;  Glennv.  Busey,  5  Mackey,  233  ;  matters 
of  pleading,  including  the  question  of  setoff  or  counter-claim,  and  that  of 
alleging  want  of  consideration,  Wharton,  Conf  of  L,  ss.  788,  789 ;  Bank  of 
Ogden  ▼.  Davidson,  18  Oregon,  57 ;  the  execution  of  judgments,  Wharton, 
Conf  ofL.  ss.  790,  791 ;  Denny  v.  Faulkner,  22  Kan.  89  ;  ElizabeUUoum  InsL  ▼. 
Guber,  34  N.  J.  £q.  130 ;  questions  of  costs,  Security  Co.  v.  Eyer,  36  Neb. 
507  ;  54  N.  W.  838  ;  and  the  kind  and  amount  of  evidence  necessary  to  prove 
a  cause  of  action,  Pritchard  y.  Norton,  106  U.  S.  124 ;  Hoadley  v.  Northern 
Transportation  Co.  115  Mass.  304  ;  Helton  y.  Railway  Co.  97  Ala.  275  ;  12  So. 
276  ;  Richmond  J-  D.  R.  Co.  y.  Mitchell  (Ga.),  18  S.  E.  290  ;  Genet  y.  D.  j-  H.  C. 
Co.  56  N.  Y.  Super.  Ct.  27  ;  4  N.  Y.  Supp.  880.  As  to  the  proof  of  foreign  docu- 
ments and  official-acts,  see  Wharton,  Conf  of  L.,  2nd  ed.,  ss.  755-768  ;  Frederick 
y.  Dams,  3  Mont.  251. 

The  limitation  of  actions,  as  a  question  affecting  the  remedy,  is  determinable 
by  the  lex  fori.  Munos  y.  Southern  Pac.  Co.  51  Fed.  Rep.  188  ;  2  C.  C.  A.  163  ; 
2  U.  S.  App.  222  ;  Burgett  y.  WiUiford,  56  Ark.  187  ;  19  S.  W.  760  ;  (^Shields 
y.  Railway  Co.  83  Ga.  621 ;  10  S.  E.  268  ;  Krogg  v.  Atlantic  Sr  W-  P-  R-  R- 
Co.  77  Ga.  202  ;  Rice  y.  Moore  (Kan.),  30  Pac.  10  ;  Lahatt  y.  Smith,  83  Ky. 
699  ;  Farmers'  fr  Traders'  Nat.  Bank  y.  Lovell  (Ky.),  1  S.  W.  426  ;  Thompson 
y.  Reed,  75  Me.  404  ;  Stirling  y.  Winter,  80  Mo.  141;  Williams  y.  St.  Z.  j-5.  F. 
Ry.  Co.  (Mo.)  27  S.  W.  387  ;  Hurley  y.  Missouri  Pac.  Ry.  Co.  67  Mo.  App. 
675  ;  Morgan  y.  Met.  St.  Ry.  Co.  61  Mo.  App.  623  ;  Attrill  y.  Huntington,  70 
Md.  191  ;  Willard  y.  Wood,  4  Mackey,  638  ;  Beer  y.  Simpson,  65  Hun,  17  ; 
22  Ciy.  Proc.  361;  Burrows  y.  French,  34  S.  C.  165 ;  Sawyer  y.  Macaulay,  18 
S.  C.  543 ;  Carrigan  y.  Semple,  72  Tex.  306.  This  rule  applies  to  suits  on 
foreign  judgments  where  the  Statute  of  Limitations  is  pleaded.  Fanton  v.  Mid-' 
dlebrook,  50  Conn.  44  ;  Bauserman  y.  Charlott,  46  Kan.  480 ;  Ambler  y.  Whipple 
(Dl.),  28  N.  E.  841 ;  Packer  y.  Thompson,  25  Neb.  688  ;  41  N.  W.  660. 

But  if  the  statute  in  force  in  the  jurisdiction  in  which  the  cause  of  aetion 
arose  extinguishes  the  debt  or  obligation,  and  does  not  merely  bar  the  remedy, 
it  goyems,  and  if  it  has  taken  effect  no  action  can  be  maintained  in  another 
jurisdiction.     Walsh  y.  Mayer,  111  U.  S.  31 ;  Canadian  Pacific  Ry.  Co.  T. 
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Johnson,  9  C.  C.  A.  587  ;  61  Fed.  Rep.  738  ;  Theorux  v.  Northern  Pac,  R.  Co. 
64  Fed.  Rep.  84  ;  12  C.  C.  A.  52  ;  Sea  Grove  Sfv.  Asso.  t.  Stockton,  148  Pa.  St. 
145  ;  23  Ad.  1063  ;  Allen  t.  AUen,  95  Cal.  184 ;  30  Pac.  213  ;  Rathbone  y.  Coe, 
6  Dak.  91 ;  50  K.  W.  620  ;  Willianu  v.  Railway  Co.  123  Mo.  573 ;  Lyman  y. 
Campbell,  34  Mo.  App.  213.  And  by  legislative  enactments  in  a  number  of 
States  the  Statute  of  Limitations  in  force  in  the  jurisdiction  in  which  tbe  cause 
of  action  arose  is  adopted,  to  a  greater  or  less  extent,  for  the  purpose  of  deter- 
mining whether  the  remedy  is  barred.  Minnice  v.  Jeter,  65  Ala.  222  ;  Wooley 
Y.  YameU,  142  HI.  442  ;  Bemis  v.  Stanley,  93  111.  230 ;  Wemse  t.  HaU,  101  Dl. 
423  ;  Os^xxi  v.  Artt,  11  Biss.  C.  C.  160  ;  Morrison  y.  Kendall  (Ind.  App.),  33 
N.  £.  370 ;  LabaU  v.  Smith,  83  Ky.  599  ;  Northwestern  Mut.  Life  Ins.  Co. 
(Ky.)  20  S.  W.  607  ;  Crooker  v.  Pearson,  41  Kan.  410 ;  21  Pac.  270 ;  McCann 
Y.  RandaU,  147  Mass.  81 ;  Frye  y.  Parker,  84  Me.  251  ;  24  Atl.  844 ;  Webster 
Y.  Davies  (Neb.),  51 N.  W.  484  ;  Luce  y.  Clarke,  49  Minn.  356  ;  51  N.  W.  1162  ; 
Cheurier  v.  Robert,  6  Mont.  319  ;  Graves  y.  Coutant,  31  N.  J.  Eq.  763 ;  McCain 
Y.  Gibson,  7  Wash.  314  ;  35  Pac.  64.  A  foreign  corporation,  when  sued  in 
New  York,  cannot  plead  the  New  York  Statute  of  Limitations.  Robeson  y. 
Central  R.  R.  of  N.  J.  76  Hun,  444  ;  28  N.  Y.  Supp.  104. 

"  The  law  of  Great  Britain  since  the  Declaration  of  Independence  is  the  law 
'^  of  a  foreign  country,  and,  like  any  other  foreign  law,  is  matter  of  fact,  which 
*'  the  Courts  of  this  country  cannot  be  presumed  to  be  acquainted  with,  or  to 
''have  judicial  knowledge  of,  unless  it  is  pleaded  and  proved."  Liverpool 
Steam  Co.  v.  Phenix  Ins.  Co.  129  U.  S.  397,  446. 

The  rule  that  Courts  are  not  bound  to  take  judicial  notice  of  foreign  laws 
prevails  in  the  United  States  not  only  in  respect  of  the  laws  of  foreign  conn- 
tries,  but  in  respect  of  the  laws  of  the  several  States  of  the  Union,  which  are 
considered  as  in  this  respect  foreign  to  each  other.  HanUy  v.  Donoghue^  116 
U.  S.  1,  4  ;  Sammis  v.  Wightman,  31  Fla.  10  ;  Sloan  v.  Torry,  78  Mo.  623.  If, 
therefore,  the  law  of  another  State  is  relied  on,  it  must  be  proved  as  a  fact, 
Huntington  v.  AttriU,  146  U.  S.  657  ;  Kelley  v.  Kelley,  161  Mass.  Ill ;  Ufford 
V.  Spaulding,  156  Mass.  65  ;  HackeU  v.  Potter,  135  Mass.  349 ;  In  re  Capper's 
WUl,  85  Iowa,  82  ;  52  N.  W.  6  ;  RoU  v.  St.  Louis  ^  Colorado  S.  ^  M.  Co.  62 
Mo.  App.  60  ;  though,  if  the  evidence  consists  of  a  statute  or  judicial  decision, 
its  construction  is  for  the  Court.  Ufford  v.  Spaulding,  156  Mass.  65  ;  Thomson-' 
Houston  Electric  Co.  v.  Palmer  (Minn.),  53  N.  W.  1137 ;  Alexander  v.  Penn- 
sylvania Co.  48  Ohio  St.  623 ;  30  N.  £.  69.  See  State  v.  Hinchman,  27  Pa. 
St.  479 ;  Hall  v.  Costello,  48  N.  H.  179 ;  Monroe  v.  Douglass,  5  N.  Y.  444. 
But  it  has  been  suggested  that  where,  by  the  local  law  of  a  State  (e.  g.,  Hobbs 
V.  Memphis  {r  Charleston  R.  R.  7  Heisk.  (Tenn.)  873),  its  highest  Court  takes 
judicial  notice  of  the  laws  of  other  States,  the  Supreme  Court  of  the  United 
States  on  writ  of  error  might  take  judicial  notice  of  them.  HanUy  v.  Donoghue, 
116  U.  S.  1,  7.  A  non-resident  is  not  presumed  to  know  the  laws,  public  acts, 
or  records  of  a  State.    Stedman  v.  Davis,  93  N.  Y.  32. 

In  the  absence  of  proof  of  the  foreign  law,  it  will  be  presumed  to  be  the 
same  as  that  of  the  fomm.  Laird  v.  State,  61  Md.  309  ;  Scroggin  v.  McClel' 
tenrf,  37  Neb.  644 ;  56N.W.208;  iJa^^  v.  JSTa^^,  35  Neb.  375  ;  63  N.  W. 
209 ;  Missouri  Pac.  Ry.  Co.  v.  Sharitt,  43  Kan.  376  ;  23  Pac.  430 ;  Sandridge 
V.  Hunt,  40  La.  An.  766  ;  Cannon  v.  Northtoestem  Mut.  Life  Ins.  Co.  29  Hun, 
470  ;  Chapin  v.  Dobson,  78  N.  Y.  74 ;  Palmer  v.  Atchison,  T.  ^  S.  F.  Co.  (Cal.) 
35  Pac.  630  ;  Bierhaus  v.  W.  U.  Tel.  Co.  (Ind.  App.)  34  N.  £.  681 ;  Thurmond 
r.  Bank  (Tex.  Civ.  App.),  27  S.  W.  317  ;  Stevenson  v.  Pullman's  Palace  Car  Co. 
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26  S.  W.  112;  American  Co,  v.  Standard  Co,  (Utah)  33  Pac  246 ;  Meuer  ▼. 
C,  M.  (r  St  P.  Ry.  Co.  (S.  D.)  59  N.  W.  946.  See  Manters  v.  Lash,  61  Cal. 
622.  This  rule  applies  to  the  rate  of  interest.  Fitzgerald  y.  F,  jr  M.  Const, 
Co.  (Neb.)  69  N.  W.  838.    See  Wharton,  Conf,  o/L.  s.  780. 

In  matters  of  common-law  cognisance,  the  common  law  will,  in  the  absence 
of  proof  to  the  contrary,  be  presumed  to  prevail  in  another  State.  Bradley  y. 
Harden,  73  Ala.  70 ;  Com.  v.  Graham,  157  Mass.  73  ;  Carpenter  v.  Grand  Trunk 
Ry.  Co.  72  Me.  388  ;  39  Am.  Eep.  340  ;  Buchanan  v.  Hubbard,  119  Ind.  187  ; 
21  N.  E.  538  ;  Seyfert  v.  Edison,  45  N.  J.  L.  393 ;  Benbow  v.  Moore  (N.  C),  19 
S.E.im  i  Eureka  Springs  Ry.y.  Timmans,  51  Ark.  459  ;  US.  W.  690;  Knapp 
V.  Knapp  (Mich.),  65  N.  W.  353  ;  JfoAr  v.  Miesen,  47  Minn.  228 ;  49  N.  W. 
862  ;  Jones  v.  Rice  (Ga.),  18  S.  E.  348 ;  In  re  Hamilton,  76  Hun,  200 ;  27  N.  Y. 
Supp.  813 ;  Graves  v.  Cameron,  9  Daly,  162 ;  Life  v.  McClevy,  41  DL  App. 
58  ;  Cressey  v.  Tatom,  9  Or.  541.  See,  however,  N.  Y.  Life  Ins.  Co.  v.  Aitkin, 
125N.Y.660;  26  N.  E.  732  ;  Cutler  v.  TFri^A/,  22  N.  Y. 472 ;  5mitA  v.  Whita- 
ker,  23  111.  367  ;  Sloan  v.  Torry,  78  Mo.  623.  This  presumption  is  applicable 
only  to  States  which  were  settled  by  English  colonists,  and  whose  jurispm- 
dence  is  founded  on  the  common  law,  Johnson  v.  State,  60  Ark.  308  ;  30  S.  W. 
31  ;  Clark  v.  Barnes,  68  Mo.  App.  667  ;  and  it  is,  therefore,  inapplicable,  e.  g., 
to  Texas,  Brown  v.  Wright  (Ark.),  22  S.  W.  1022  ;  to  Kansas,  Bain  v.  Arnold, 
33  Mo.  App.  631 ;  or  to  the  Creek  nation,  Davidson  v.  Gibson,  56  Fed.  Rep. 
443  ;  5  C.  C.  A.  543. 

The  Courts  of  one  State  will  accept  the  construction  given  to  the  statutes  of 
another  State  by  the  Courta  of  the  latter.  Van  Matre  v.  Sankey,  148  111.  636; 
36  N.  £.  628  ;  Fitzsimmons  v.  Johnson,  90  Tenn.  416 ;  17  S.  W.  100  ;  Gilchrist 
V.  0.  {f  0.  L.  Co.  21 W.  Va.  115  ;  45  Am.  Rep.  555.  See,  however,  as  to  a  de- 
cision reversing  a  prior  construction  on  the  faith  of  which  obligations  have 
been  contracted,  Jessup  v.  Carnegie,  80  N.  Y.  441 ;  36  Am.  Rep.  643.  The 
decision  of  the  Austrian  ministry  of  commerce  as  to  the  term  of  Austrian 
patents  will  be  accepted  as  a  construction  of  Austrian  law.  Consolidated  Roller 
Mm  Co.  V.  Walker,  43  Fed.  Rep.  676. 

As  to  the  mode  of  proving  foreign  laws,  see  Ennis  v.  Smith,  14  How.  400 ; 
Dauphin  v.  United  States,  6  Ct.  of  CI.  221  ;  Emery  v.  Berry,  8  Fost.  (N.  H.) 
486 ;  Barkman  v.  Hopkins,  6  English  (Ark.),  167  ;  Ames  v.  McCamber,  124 
Mass.  86  ;  The  Pawashick,  2  Lowell,  142  ;  Leach  v.  Linde,  70  Hun,  145  ;  24  N. 
Y.  Supp.  176  ;  Burrows  v.  Downs,  9  R.  I.  447  ;  People  v.  CcUder,  30  Mich.  87  ; 
Wharton,  Conf  o/L.,  2nd  ed.,  ss.  772-778. 

Exemption  laws  are  treated  as  statutes  affecting  the  remedy.  Buriinglon  {f 
Missouri  River  R.  R.  Co.  v.  Thompson,  31  Kan.  180  ;  47  Am.  Rep.  497.  Ques- 
tions of  exemption  are,  therefore,  governed  by  the  lex/oru  Burlington  ff  Mis- 
souri River  R.  R.  Co.  v.  Thompson,  31  Kan.  180 ;  47  Am.  Rep.  497 ;  Railroad 
Co.  V.  Smith,  70  Miss.  344 ;  12  So.  461 ;  Seay  v.  Palmer ,  93  Ala.  381 ;  Mooney 
V.  Railway  Co.  60  Iowa,  346  ;  14  N.  W.  Rep.  343.  Though  the  debtor  and 
creditor  reside  in  the  same  State,  the  exemption  laws  of  that  State  do  not  con- 
trol garnishment  proceedings  in  another  State.  Burlington  ff  Missouri  River 
R.  R.  Co.  V.  Thompson,  31  Kan.  180  ;  47  Am.  Rep.  497  ;  Stevens  v.  Brown,  20 
W.  Va.  450 ;  Gibbs  v.  Logan,  22  W.  Va.  208  ;  Mooney  v.  Union  Pacific  R.  R. 
Co.  60  Iowa,  346  ;  14  N.  W.  343  ;  Broadstreet  v.  Clark,  65  Iowa,  670 ;  Lyon  ^ 
Co.  V.  Callopy,.  87  Iowa,  676 ;  Stewart  v.  Thompson  (Ky.),  31  S.  W.  133  ; 
Atchison,  T.  ^  S.  F.  R.  Co.  v.  Maggard  (Colo.  App.),  39  Pao.  986 ;  Carson  v. 
R.  R.  Co.  88  Tenn.  646  ;  13  S.  W.  688,  disapproving  36  Wis.  288.    See,  how- 
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ever,  Drake  v.  L.  S.  Sf  M,  S.  Ry.  Co,  69  Mich.  168  (and  cases  cited),  holding 
that  where  a  creditor,  with  a  view  to  evade  the  attachment  laws  of  his  own 
State,  assigns  a  debt  to  a  person  in  another  State,  the  exemption  under  the 
laws  of  the  former  State  follows  the  debt  and  attaches  itself  to  every  process 
of  collection  in  the  latter  State,  unless  jurisdiction  is  obtained  of  the  person  of 
the  principal  debtor.  Garnishment  of  a  corporation  in  one  State  for  wages 
due  for  services  performed  in  another  State  is  no  defence  to  a  suit  by  the 
laborer  in  the  latter  State,  of  which  he  is  a  resident,  for  the  recovery  of  his 
wages.  Missouri  Pac.  Ry.  Co,  v.  ShariU,  43  Kan.  375  ;  23  Pac.  430  ;  Railroad 
Co.  V.  Smiihf  70  Miss.  344 ;  12  So.  461.  But  a  judgment  recovered  in  the  latter 
State,  in  such  a  case,  would  bar  an  attachment  in  another  State.  Wetls  v. 
East  Tennessee,  Virginia  (fc.  R.  R.  Co.  74  Gra.  548.  A  Court  may  enjoin  a  resi- 
dent from  proceeding  in  another  State  in  evasion  of  the  exemption  laws  of  his 
own  State,  Hager  v.  Adams,  70  Iowa,  746  ;  Morton  v.  HuU,  77  Tex.  80  ;  AUen 
V.  Buchanan,  97  Ala.  399 ;  Harwell  v.  Sharp  (6a.),  11  S.  £.  561 ;  Keyser  v. 
Rice,  47  Md.  213 ;  Snook  v.  Snetzer,  25  Ohio  St.  519 ;  Alleghany  ^c.  Co.  v. 
Weiden/eld,  5  Misc.  Rep.  43 ;  25  N.  Y.  Supp.  71 ;  Dehon  v.  Foster,  4  Allen, 
550 ;  or  may  permit  a  creditor  to  recover  from  an  attaching  creditor  money 
obtained  by  the  latter  in  another  State  in  violation  of  the  exemption  laws  of 
his  own  State.  Singer  Mfg.  Co.  v.  Fleming  (Neb.),  58  N.  W.  226.  But  if  the 
debtor  and  the  creditor  are  domiciled  in  different  States,  the  Courts  of  the 
debtor's  State  will  not  restrain  the  creditor,  if  he  is  found  within  the  jurisdic-* 
tion,  from  proceeding  by  attachment  in  his  own  State.  Griffith  v.  Langdale, 
53  Ark.  71.  A  non-resident  debtor  cannot  invoke  the  exemption  laws  of  the 
State  in  which  his  property  is  attached,  unless  they  so  provide.  Leiber  v.  U. 
P.  R.  Co.  49  Iowa,  688  ;  Kyle  v.  Montgomery,  73  Ga.  337  ;  American  Cent.  Ins. 
Co.  V.  Hettler,  46  111.  App.  416. 

As  to  the  situs  of  a  debt  for  purposes  of  attachment,  see  Renier  v.  HurllnU 
(Wis.),  50  N.  W.  783 ;  Singer  Mfg.  Co.  v.  Fleming  (Neb.),  58  N.  W.  226 ; 
Green's  Bank  v.  Wickham,  23  Mo.  App.  663  ;  Bush  v.  Nance,  61  Miss.  237  (aa 
to  a  commission  merchant's  account  for  advances). 
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NOTE  1. 


LAW  GOVERNING  ACTS   DONE  IN  UNCIVILISED  COUN- 
TRIES. 

The  Rules  in  this  Digest  apply  only  to  rights  acquired  under  the 
law  of  a  civilised  country.  What,  however,  is  the  law,  if  any,  which 
in  the  opinion  of  English  Courts  governs  transactions  taking  place  in 
an  uncivilised  country,  e,  g.,  in  the  Soudan,  or  in  some  part  of  the 
world  not  under  the  sovereignty  of  any  ruler  recognised  by  European 
law? 

The  question  is  one  which  may  at  times  come  before  an  English 
Court ;  ^  it  is  also  one  to  which,  in  the  absence  of  decisions,  nothing 
like  a  final  answer  can  be  given ;  all  that  can  be  done  is  to  note  a 
few  points,  as  to  the  matter  before  us,  on  which  it  is  possible  to  con- 
jecture, at  any  rate,  what  would  be  the  view  taken  by  English  Courts. 

We  may  assume  that  the  legal  effect  of  a  transaction  taking  place, 
e.  g.j  a  contract  made,  in  an  uncivilised  country  could  not  come  before 
an  English  Court  unless  one  of  the  parties  at  least  were  the  subject  of 
some  civilised  state. 

(1)  As  to  domicil.  —  An  Englishman  —  and  probably  the  citizen  of 
any  civilised  country  —  does  not,  it  would  seem,  by  fixing  his  perma- 
nent residence,  or  settling  in  an  uncivilised  country,  acquire,  for  legal 
purposes,  a  domicil  in  such  country.  A  domiciled  Englishman  who 
settles  in  China,  and  h  fortiori  who  settles  in  a  strictly  barbarous 
cotmtry,  retains  his  English  domicil.  A^  an  Englishman,  was  settled 
at  Shanghai.  *^In  these  circumstances  it  was  admitted  by  the  petition- 
'^er's  counsel  [in  a  case  as  to  liability  to  legacy  duty]  that  they  could 
''not  contend  that  the  testator's  domicil  was  Chinese.  This  admis- 
''sion  was  rightly  made.  The  difference  between  the  religion,  laws, 
''manners,  and  customs  of  the  Chinese  and  of  Englishmen  is  so  great 
"as  to  raise  every  presumption  against  such  a  domicil,  and  brings  the 
"case  within  the  principles  laid  down  by  Lord  Stowell  in  his  celebrated 
"judgment  in  Ths  Indian  Chief  [1801,  3  Rob.  Ad.  Cas.  29],  and  by 

1  Compare  BrinkUy  y.  Attorneif-GtneraL,  1890, 15  P.  D.  76 ;  Bethdl  ▼.  Hildyard,  1888, 
38  Ch.  D.  220 ;  In  re  TootaVs  TruaU,  1883,  23  Gh.  D.  632 ;  Companhia  dt  Mocambique  y. 
Brittsh  South  Africa  Co.  [1892]  2  Q.  B.  (G.  A.)  358. 
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''  Dr.  Lushington  in  Maltass  v.  MaUass "  [1844,   1  Rob.  £cc.  Ca8. 
67,  80,  81].i 

The  principle  laid  down  or  suggested  in  these  words  by  Mr.  Justice 
Chitty  —  namely,  that  settlement  in  an  uncivilised  country  does  not 
change  the  domicil  of  the  citizen  of  a  civilised  country,  or  at  any  rate 
of  a  domiciled  Englishman  —  goes  (if  it  can  be  maintained)  some  way 
towards  solving  one  or  two  difficult  questions,  e.  ^.,  What  is  the  law 
governing  the  validity  of  a  will  made  in  an  uncivilised  country  by  an 
Englishman  domiciled  in  England  ? 

(2)  As  to  marriage.  —  A  marriage  made  in  a  strictly  barbarous 
country  between  British  subjects,  or  between  a  British  subject  and  a 
citizen  of  a  civilised  country,  e.  g,,  an  Italian,  and  it  would  seem 
even  between  a  British  subject  and  a  native  of  such  uncivilised  coun- 
try, will,  it  is  submitted,  be  held  valid  as  regards  form,  if  made  in 
accordance  with  the  requirements  of  the  English  common  law;  and 
it  is  extremely  probable  that,  with  regard  to  such  a  marriage,  the  com- 
mon law  might  now  be  interpreted  as  allowing  the  celebration  of  a 
marriage  per  verba  de  prceseTiti  without  the  presence  of  a  minister  in 
orders.'  A  local  form,*  also,  if  such  there  be,  would  seem  to  be  suffi- 
cient, at  any  rate  where  one  of  the  parties  is  a  native.  It  is,  bow- 
ever,  essential  that  the  intention  of  the  parties  should  be  an  intention 
to  contract  a  ^'marriage  "  in  the  sense  in  which  that  term  is  known  in 
Christian  countries,  L  e,,  the  union  of  one  man  to  one  woman  for  life 
to  the  exclusion  of  all  others.*  Capacity  to  marry  would  apparently 
depend  upon  the  law  of  the  domicil  of  the  parties,  or  perhaps  more 
strictly  of  the  husband.' 

(3)  As  to  contract.  —  Capacity  *  to  contract  must,  it  would  seem, 
depend  upon  the  law  of  the  domicil  of  the  parties  to  the  agreement. 
If  either  of  the  parties  were  under  an  incapacity  by  the  law  of  his 
domicil  to  enter  into  a  contract,  an  agreement  made  by  him  in  an 
uncivilised  country  would  probably  not  be  enforceable  against  him  in 
England.  This  we  may  be  pretty  certain  would  be  the  case  were  the 
party  under  an  incapacity  an  English  infant  domiciled  in  England. 

The  formalities  of  a  contract  probably,  and  its  effect  almost  cer- 
tainly, would,  under  the  circumstances  supposed,  be  governed  by  the 
proper  law  of  the  contract,  t.  e.,  by  the  law  contemplated  by  the  par- 
ties. Suppose  X  and  A  enter  into  a  contract  in  the  Soudan.  If  the 
contract  is  to  be  performed  in  England,  the  incidents  would  be  gov- 

1  In  re  TootaVs  Trusts,  1883, 23  Ch.  D.  532, 534,  judgment  of  Chitty,  J.  SemUe,  how- 
ever,  that  the  cases  do  not  show  that  an  Englishman  might  not  for  legal  purposes  m^ 
qnire  a  domicil  in  such  a  country  as  China.  All  they  actually  estahlish  is  Uie  strength 
of  the  presumption  against  his  intending  to  acquire  a  domicil  in  China,  or  rather  to 
subject  himself  to  Chinese  law. 

a  Compare  Reg.  v.  Jlfi7/i»,  1844,  10  a.  A  F.  534,  and  CwUing  v.  Cluing,  [1896]  P. 
IIG,  with  CatteraU  y.  Catterall,  1847,  1  Rob.  Eeo.  580,  and  WhaHon,  2nd  ed.,  s.  172, 
note  2. 

>  See  Rule  169,  p.  626,  anU. 

*  Brinkley  y.  AUomeyGeneral,  1890,  15  P.  D.  76,  oontnwted  with  BetkeU  r.  HUd- 
yard,  1888,  38  Ch.  D.  220. 

fi  See  Sottomayor  y.  De  Barros,  1877,  3  P.  D.  (C.  A.)  1, 1879,  5  P.  D.  94. 

^  See  Rule  146,  p.  543,  ante. 
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emed  by  English  law;  whilst,  if  it  is  to  be  perfonned  in  Grermany,  its 
incidents  would  be  governed  by  Grerman  law.^ 

(4)  As  to  alienation  of  movables.  —  If  the  movables  are  at  the  time 
of  the  alienation  situate  in  the  barbarous  country,  probably  English 
Courts  might  hold  that  the  alienation  must,  in  order  to  be  valid,  be 
one  which,  if  made  in  England,  would  be  valid  according  to  the  Eng- 
lish common  law.  There  is  little  doubt  that  if,  though  the  aliena- 
tion takes  place  in  an  uncivilised  country,  the  movables  alienated  are 
situate  in  a  civilised  country,  the  validity  of  the  alienation  would  de- 
pend on  the  law  of  that  country  (lex  situs). ^ 

(5)  Torts.  —  When  an  act  which  damages  A  or  his  property  is  done 
by  JIT  in  a  barbarous  country,  the  character  of  the  act  cannot  depend 
on  the  law  of  the  country  where  it  is  done.  If  both  JC  and  A  are 
domiciled  in  England,  the  act  is  probably  wrongful  and  actionable  in 
England,  if  it  would  have  been  tortious  if  done  in  England.  If  the 
two  parties  are  domiciled,  the  one  in  England  and  the  other,  e.  g., 
in  Grermany,  then  the  act  is  probably  actionable  in  England,  if  it  be 
one  which  is  wrongful  both  according  to  the  law  of  England  and 
according  to  the  law  of  Grermany.  But  we  can  here  be  guided  by 
nothing  but  analogy,  and  all  we  can  do  is  to  consider  how  far  the 
rules  which  govern  the  possibility  of  bringing  an  action  in  England  for 
a  tort  committed  in  a  foreign  and  civilised  country  *  can  by  analogy  be 
made  applicable  to  an  action  for  a  tort  conunitted  in  an  uncivilised 
country.  An  action  cannot  be  maintained  in  England  for  a  trespass 
to  land  in  an  uncivilised  country.^ 

(6)  Procedure.  —  An  action  in  England  in  respect  of  any  transac- 
tion taking  place  in  an  uncivilised  country  is  clearly,  as  regards  all 
matters  of  procedure,  governed  by  English  law.^ 

On  most  of  the  points,  however,  considered  in  this  Note,  and  many 
others  which  might  suggest  themselves,  we  must  trust  wholly  to  conjec- 
ture, and  must  admit  that  what  is  the  law,  if  any,  governing  transac- 
tions taking  place  in  an  uncivilised  country,  is  in  many  instances  a 
matter  of  absolute  uncertainty.  If,  for  example,  X,  an  Englishman 
domiciled  in  England,  whilst  in  an  uncivilised  country  promises  A,  a 
Scotchman  domiciled  in  Scotland,  out  of  gratitude  for  some  past  ser- 
vice, to  pay  A  £10  on  their  return  home,  is  the  promise  governed  by 
English  law,  and  therefore  invalid  for  want  of  a  consideration,  or  by 
Scotch  law,  under  which,  apparently,  it  may  be  valid  ?  How,  again, 
if  the  position  of  the  parties  had  been  reversed,  and  the  promise  had 
been  made  by  A,  the  Scotchman  domiciled  in  Scotland,  to  X,  the  Eng- 
lishman domiciled  in  England?  To  these  and  similar  inquiries  no 
certain  reply  is,  it  is  conceived,  possible. 

1  See  Rules  148, 149,  pp.  553,  563,  anU. 
9  See  Rnlee  140,  141,  pp.  530,  533,  ante, 
»  See  RnleB  174-176,  pp.  659-660,  ante, 

*  British  South  Africa  Co,  y.  Companhia  de  Mocambiqve^  [1993]  A.  C.  602. 

•  See  Rule  188,  p.  711,  ante. 
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NOTE  2. 

PREFERENCE  OF  ENGLISH  COURTS  FOR  LEX  LOCI 

CONTRACTUS. 

It  is  laid  down  in  the  foregoing  pages  that  a  contract  is  often  goy- 
emed,  not  by  the  law  of  the  place  where  it  is  made  {lex  loci  con- 
tractus),  but  by  the  law  of  the  place  where  it  is  to  be  performed  (lex 
loci  solutionis).^  The  reports,  however,  and  text-books  of  authority, 
reiterate  the  maxim  that  a  contract  is  governed  by  the  law  of  the  place 
where  it  is  made. 

The  apparent  contradiction  between  these  statements  is  little  more 
than  verbal,  and  may  be  explained  by  the  history  of  English  judicial 
legislation  with  regard  to  the  conflict  of  laws. 

English  judges,  when,  about  a  century  and  a  half  ago,  they  were  for 
the  first  time  called  upon  to  deal  frequently  with  the  conflict  of  laws, 
no  doubt  conceived  that  matters  of  form,  matters  of  substance,  and, 
in  short,  everything  connected  with  a  contract,  except  matters  of 
procedure,  were  governed  by  the  lex  loci  contractus,  and  these  words 
they  interpreted  as  meaning  ''the  law  of  the  place  where  the  contract 
was  made."  The  adoption  of  a  formula  which  they  somewhat  mis- 
interpreted has  influenced  to  a  limited  degree  the  substance  of  their 
decisions,  especially  with  regard  to  the  validity  of  a  marriage.'  It 
has  still  more  influenced  the  language  in  which  English  judgments 
have  been  and  are  expressed.  For  English  Courts  soon  found  it 
necessary,  when  interpreting  contracts  which  contained  in  them  some 
foreign  element,  to  give  effect  to  other  laws  besides  the  law  of  the 
place  where  the  contract  was  made,  and  especially,  as  regards  the  mode 
of  performing  a  contract,  to  the  law  of  the  place  of  performance  (lex 
loci  solutionis).  This  change  of  doctrine  was,  as  often  happens  in 
the  case  of  judicial  legislation,  combined  with  verbal  adherence  to  an 
old  formula  not  really  consistent  with  the  new  theory.  The  expres- 
sion lex  loci  contractus  was  retained,  but  was  re- interpreted  so  as  to 
mean  "not  the  law  of  the  country  where  a  contract  was  made,"  but 
the  "law  of  the  country  with  a  view  to  the  law  whereof  a  contract  was 
made."  •  Tliis  law  may  be  the  law  of  the  country  where  a  contract 
was  made,  but  may,  it  is  manifest,  be  the  law  of  some  other  country, 
and  is  very  frequently  the  law  of  the  country  where  the  contract  is  to 
be  performed.  The  same  result  was  sometimes  attained  by  another 
method  of  reasoning.  It  was  laid  down  that  a  person  must  be  assumed 
to  have  contracted  at  the  place  where  his  contract  was  to  be  performed. 
By  either  method  of  interpretation  an  actual  reference  to  the  law  con- 
templated by  the  parties,  which  was  more  often  than  not  the  lex  loei 

1  See  Rule  149  and  Sub-Rules  thereto,  pp.  663^70,  ante. 

>  See  Rule  1G9,  and  comment  thereon,  pp.  626-G39,  ante. 

'  For  the  transition  from  the  older  to  the  later  and  more  correct  dootrine,  see  BotkM- 
child  V.  Currie,  1841,  1  Q.  B.  43,  49;  Allen  ▼.  Kemble,  1848,  6  Moore  P.  G.  314,  322, 
with  which  compare  Story,  as.  242,  263,  272,  282,  314,  315. 
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solutionis,  was  masked,  as  it  still  often  is  in  English  decisions  and 
text-books,  onder  a  nominal  reference  to  the  law  of  the  place  of  the 
contract.  The  substitution  of  the  law  of  the  place  of  performance  {lex 
loci  solutionis)  for  the  law  of  the  place  where  a  contract  was  made  {lex 
loci  celebrationis)  was  the  easier,  because,  in  the  vast  majority  of 
instances,  persons  intend  that  their  contracts  shall  be  performed  in  the 
country  where  they  are  made.  The  law,  therefore,  governing  a  con- 
tract may  often,  with  almost  equal  propriety,  be  described  as  the  lex 
loci  solutionis  or  the  lex  loci  celeifrationis.  The  adherence,  however, 
to  the  term  lex  loci  contractus  has  produced  two  effects.  It  has,  till 
comparatively  recent  years,  concealed  from  English  lawyers  the  prin- 
ciple that  the  interpretation,  as  contrasted  with  the  formal  validity,  of 
a  contract  is  governed  not  by  the  law  of  the  place  where  the  contract  is 
made,  but  by  the  law  (of  whatever  country)  contemplated  by  the 
parties,  and  that  this  law  is  constantly  the  lex  loci  solutionis.  It 
has,  further,  led  English  judges  to  give  a  preference  to  the  law  of  the 
country  where  a  contract  is  made.  Where  the  law  governing  the 
incidents  of  a  contract  is  doubtful,  our  Courts  fall  back  upon  the  law 
of  the  place  where  a  contract  is  made  {lex  loci  contractus),  whilst  f  or- 
eigrn  jurists,  it  would  seem,  tend  to  fall  back  on  the  law  of  the  place 
where  the  contract  is  to  be  performed  {lex  lod  solutionis).  Both  Eng- 
lish judges  and  foreigrn  Courts  or  writers,  however,  in  fact,  adopt  one 
principle,  though  they  apply  it  somewhat  differently.^  This  is  that 
the  interpretation  of  a  contract  and  the  obligations  arising  under  it 
are,  in  so  far  as  they  depend  on  the  will  of  the  parties,  to  be  deter- 
mined in  accordance  with  the  law  contemplated  by  the  parties. 


NOTE  8. 
DEFINITION  OF  DOMICIL. 

I.  Definition  proposed  in  this  Tbeatisb. 

A  person's  home  or  domicil,  in  so  far  as  it  is  not  determined  by  a 
direct  rule  of  law,'  is  here  defined  as  the  place  or  country  either  (i)  in 
which  he  in  fact  resides  with  the  intention  of  residence,  or  (ii)  in  which, 
having  so  resided,  he  continues  actually  to  reside,  though  no  longer 
retaining  the  intention  of  residence  {animus  manendi),  or  (iii)  with 
regard  to  which,  having  so  resided  there,  he  retains  the  intention  of 
residence  {animus  manendi),  though  he  in  fact  no  longer  resides  there ; 
or  (using  the  word  '^  abandon  "  in  the  strict  sense  given  it  throughout 
these  pages)  as  the  place  or  country  in  which  a  person  resides  with 
the  animus  manendi,  or  intention  of  residence,  or  which,  having  so 
resided  in  it,  he  has  not  abandoned.* 

Any  one  who  bears  in  mind  the  explanations  of  the  terms  ^'resi- 

1  HanUyn  y.  Talisker  Distillery,  [1894]  A.  C.  202, 212,  laiiiraag«  of  Lord  WaUon. 
^  Compare  Role  1,  p.  79,  ante,  and  p.  81,  ante. 
*  See  pp.  81,  83,  ante. 
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dence  "  and  ^animus  manendi  "  given  in  this  treatise  will  perceive  at 
once  that  the  proposed  definition  lays  no  claim  to  originality,  hat  is 
simply  an  attempt  to  render  into  somewhat  precise  terms  definitions 
which  have  heen  already  in  substance  suggested  by  authors  of  eminence, 
such  as  Savigny,  Story,  and  Phillimore.  He  will  also  perceive  that 
this  definition,  in  common  with  most  of  the  received  definitions  of  the 
term  ^Momicil,"  leaves  out  of  account  the  cases  in  which  a  domicil  is 
directly  created  by  operation  of  law.  This  omission  is  intentional. 
To  define  ^^  domicil "  when  created  by  operation  of  law  would  be  simply 
to  enumerate  the  cases  in  which  rules  of  law  create  what  may  be 
termed  conventional  domicils.  These  rules  cannot  easily  be  reduced 
to  a  simple  formula,  and  the  attempt  to  enumerate  them  under  a  gen- 
eral definition  of  "domicil "  would  needlessly  embarrass  the  admittedly 
difficult  attempt  to  explain  the  meaning  of  "domicil "  as  created  by  or 
dependent  upon  a  person's  own  act.  It  is  well,  however,  to  bear  in 
mind  that  definitions  of  "domicil "  do  not  in  general  include  cases  of 
domicil  created  by  operation  of  law,  and  that  with  such  cases  this 
Note  has  no  concern. 

II.  Otheb  Definitions  compared. 

(A)  Definition  of  Roman  Law.  —  "  In  eodem  loco  singulos  habere 
**•  domicilium  nan  amMgitur,  ubi  quia  larem,  rerumque  ac  fortunarurn 
*^  suarum  fummam  eonstituit,  nnde  rursus  non  sit  discessurus,  H  nihil 
*'  avocet,  unde  cum  profeetus  est  peregrinari  videtur,  quo  si  rediit  pe^ 
**  regrinari  jam  destitit"  * 

This  celebrated  definition  is,  as  has  been  remarked,*  not  so  much  a 
logical  definition  as  a  rhetorical  description  of  a  home.  The  "place  ** 
to  which  it  applies  is  rather  a  house  than  a  country,  and  its  terms 
cannot  be  so  twisted  as  to  suit  the  domicil  known  to  English  lawyers. 
It  includes,  however,  the  essential  constituents  of  a  home,  viz.,  resi- 
dence and  the  animus  m^inendi,  and  has  the  further  merit  of  covering 
the  cases  in  which  domicil  is  retained  without  actual  residence. 

(B)  Vattel*s  Definition.  — Domicil  is  "an  habitation  fixed  in  some 
"place  with  an  intention  of  remaining  there  always."  * 

As  remarked  by  Story,  this  definition  is  improved  by  substituting 
for  the  latter  part  of  it  the  expression  "without  any  present  intention 
of  removing  therefrom ; "  ^  but  even  with  this  amendment  it  hardly 
covers  the  case  where  a  domicil  once  acquired  is  retained,  either  by 
actual  residence  after  the  animus  manendi  has  ceased  to  exist,  or  by 
the  intention  to  reside  after  actual  residence  has  come  to  an  end. 

(C)  Denizart*s  D^nition. — The  domicil  of  the  person  is  "the 
"place  where  a  person  enjoys  his  rights,  and  establishes  his  abode, 
"and  makes  the  seat  of  his  property."  * 


1  Cod,,  Ub.  X.,  tit.  mrix.  7. 

«  See  Lord  v.  Colvin,  1859,  28  L,  J.  (Ch.)  361,  365,  jndgTneiit  of  KindtnUu^  V.  C. 

>  Vattd,  Droit  dea  Gtns^  Uy.  i.,  o.  six.,  s.  218,  Dv  DomieiU. 

*  See  Story,  a.  43. 

*  Encydop,  Moderm,  Art,  2>onucU, 
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(D)  Pathier^s  Definition.  —  "The  place  where  a  person  has  estab- 
"lished  the  principal  seat  of  his  residence  and  of  his  business."  ^ 

(E)  Definition  of  French  Code.  —  "Le  domicile  de  tout  Fran^ais, 
"quant  h  I'exercice  de  ses  droits  civils,  est  au  lieu  oh  il  a  son  princi- 
"pal  ^tablissement. ''  ^ 

(F)  Definition  of  Italian  Code.  —  "II  domicilio  civile  di  una  per- 
"sona  e  nel  luogo  in  cui  essa^ia  la  sede  principale  dei  propri  affari  ed 
"interressi. 

"La  residenza  e  nel  luogo  in  cui  la  persona  ha  la  dimora abituale." 
These  definitions  rather  lay  down  a  rule  of  evidence  for  determin- 
ing what  is  the  place  where  a  person  is  to  be  considered  to  have  his 
domicil  than  define  the  meaning  of  the  term.  They  belong  to  a  sys- 
tem of  law  which  determines  a  person's  legal  home  by  the  existence  of 
some  one  fact,  such  as  his  carrying  on  business  in  a  particular  place. 
There  is  much  to  recommend  this  mode  of  fixing  a  person's  legal 
home,  but  it  is  not  adopted  by  our  Courts.  The  Italian  definition 
coincides,  it  may  be  noticed,  with  the  definition  propounded  in  this 
treatise,  in  so  far  as  it  bases  the  description  of  "domicil "  upon  the 
definition  of  residence,  and,  further,  defines  residence  itself  in  terms 
not  very  unlike  those  employed  in  this  treatise.* 

(G)  Savigny^s  Definition.  —  "That  place  is  to  be  regarded  as  a 
"man's  domicil  which  he  has  freely  chosen  for  his  permanent  abode 
"[and  thus  for  the  centre  at  once  of  his  legal  relations  and  his  busi- 
"ness]."» 

This  definition  brings  into  prominence  exactly  the  point  neglected 
by  most  writers,  viz.,  the  element  of  choice  or  intention.  The  words 
enclosed  in  brackets  appear  superfluous,  since  they  point  to  a  conse- 
quence of  the  place  being  a  permanent  abode. 

The  definition  agrees  in  substance  with  that  proposed  in  this  work, 
but  is  too  general  in  its  terms  to  be  of  service  to  English  lawyers,  and 
though,  if  rightly  understood,  correct,  might,  at  any  rate  as  translated 
into  English,  mislead.  For  the  expression  "freely  chosen,"  which 
probably  only  means  that  the  residence  must  be  a  consequence  of  choice, 
whatever  the  motives  for  that  choice,  might  give  rise  to  the  perplexities 
which  have  flowed  from  the  use  of  the  word  "voluntary;  "  *  and  the 
terms  of  the  definition  might  be  taken  to  imply  (what  is  certainly  not 
Savigny's  intention)  that  an  Englishman,  who  had  made  up  his  mind 
to  emigrate  to  America  and  settle  there,  acquired  an  American  domicil 
by  his  "free  choice  of  America  as  a  permanent  abode "  before  he 
leaves  England. 

(H)  Story* 8  Definition.  —  "That  place  is  properly  the  domicil  of  a 
"person  in  which  his  habitation  is  fixed,  without  any  present  inten- 
"tion  of  removing  therefrom." ' 

1  Poihter,  Introd.  G4n.  Cout,  d'OrUans,  ch.  1.,  s.  1,  Art.  8. 

*  Code  CivU,  Art.  102. 

»  Codice  CtviU  del  Regno  d*  Italia,  Tit.  II.  16. 
^  See  p.  80,  ante. 

*  Savigny,  s.  353,  ChUhrie^s  trand,,  2iid  ed.,  p.  97. 

*  See  pp.  108,  109,  143-146,  anU. 
'  Ston/,  8.  43. 
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This  definition  deserves  particular  attention,  both  from  the  celebrity 
of  the  author  and  from  the  influence  it  has  had  on  English  decisions. 
It  may  be  considered  to  approach  more  nearly  than  any  other  to  an 
approved  or  authorised  description  of  ^^domicil."  ^  It  has  the  merit  of 
pointing  to  the  negative  nature  of  the  intention  or  purpose  on  which 
domicil  depends.  Taken  with  the  explanations  with  which  it  is 
accompanied  in  Story's  work,  it  forms  by  no  means  a  bad  description 
of  ^'domicil,"  but  Story  himself  probably  did  not  intend  to  attempt 
(what  he  very  rarely  aims  at)  a  precise  definition.  Looked  at  in  that 
light,  his  language  would  not,  it  is  submitted,  be  accurate.  His  words 
hardly  include  the  case  of  an  Englishman  resident  for  years  abroad, 
yet  still  retaining  his  English  domicil.  It  could  certainly  not  in 
ordinary  langui^;e  be  said  to  be  a  habitation  from  which  he  had  no 
intention  of  removing. 

(I)  PhiUimore*s  Definition,  —  "A  residence  at  a  particular  place, 
^'accompanied  with  [positive  or  presumptive  proof  of]  an  intention  to 
"remain  there  for  an  unlimited  time."  ^ 

This  definition  is,  except  for  the  words  printed  in  brackets,  in  sub- 
stance the  same  as  Story's.  These  words,  however,  might  be  with 
advantage  omitted.  They  are  at  best  superfluous,  for  the  maxim  de 
non  apparentibus  et  non  existentHms  eadem  est  ratio  is  in  law  of  uni- 
versal application,  and  a  fact  which  cannot  be  proved  to  exist  has,  for 
legal  purposes,  no  existence.  They,  moreover,  tend  to  confuse  to- 
gether the  inquiry.  What  is  the  nature  of  the  fact  constituting  domicil, 
or,  in  other  words,  its  definition?  with  the  different  question.  What 
is  the  evidence  by  which  the  existence  of  this  fact,  when  its  nature  is 
known,  can  be  proved  ?  It  is,  however,  easy  to  conjecture  what  it  is 
which  has  induced  so  distinguished  a  writer  as  Sir  Robert  Phillimore 
to  introduce  into  his  definition  of  "domicil  "  terms  which  are,  to  say  the 
least,  superfluous.  They  are  apparently  intended  to  cover  the  cases  in 
which  a  person's  domicil  is  determined  by  a  fixed  rule  of  law  inde- 
pendently of  his  own  act.  The  author  of  the  definition  probably  con- 
siders that  in  such  instances  the  rule  of  law  may  be  best  represented 
as  a  rule  of  evidence  affording  positive  or  presumptive  proof  that  a 
person  to  whom  a  domicil  is  assigned  in  a  particular  country  by  opera- 
tion of  law  is  there  domiciled. 

(J)  Vice-Chancellor  Kindersley^s  Definition,  —  "That  place  is 
"properly  the  domicil  of  a  person  in  which  he  has  voluntarily  fixed 
"the  habitation  of  himself  and  his  family,  not  for  a  mere  special  and 
"temporary  purpose,  but  with  a  present  intention  of  making  it  his 
"permanent  home,  unless  and  until  something  (which  is  unexpected 
"or  uncertain)  shall  occur  to  induce  him  to  adopt  some  other  perma- 
"nent  home."  • 

This  definition  lacks  precision,   and  does  not  accurately  point  out 

1  See,  e.  g,y  AUomey-Qeneral  v.  Kent,  1862,  1  H.  A  G.  21 ;  31  L.  J.  Ex.  391,  996,  jadg- 
ment  of  Martin,  B. 

3  Phillimore,  a.  49. 

<  Lord  y.  Colvin,  1859,  28  L.  J.  (Ch.)  361,  366,  per  Kinderdey,  V.  G.  See,  for  u 
nnfayonrable  critioism  on  this  definition,  Moorhou$e  v.  Lord,  1863,  10  H.  L.  G.  272 ; 
32  L.  J.  (Gh.)  295,  296,  299,  jndgTnent  of  Lord  Cheln^ford, 
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the  conditions  under  which  a  domicil  may  be  retained;  still  it  has 
the  great  merit  of  fixing  attention  on  the  nature  of  the  purpose  or 
state  of  mind  on  which  the  acquisition  or  maintenance  of  a  domicil 
depends. 

The  definitions  of  Savigny,  Story,  Phillimore,  and  Vice-Chancellor 
Kindersley,  though  framed  with  different  degrees  of  precision,  each 
define  domicil  by  analysing  it  into  its  essential  characteristics,  viz., 
residence,  combined  or  connected  with  the  intention  of  permanent  resi- 
dence or  the  animus  manendi.  They  are  each,  it  is  submitted,  consistent 
with  each  other  and  with  the  definition  propounded  in  this  treatise. 

III.  Criticisms  on  Attempts  to  define  Domicil. 

English  judges  have  certainly  not  underrated  the  difiiculty  of  defin- 
ing the  term  ^^ domicil."  Their  language,  on  the  contrary,  generally 
points  to  the  two  conclusions,  — first,  that  a  satisfactory  definition  of 
domicil  is  from  the  nature  of  things  unattainable;  and,  secondly,  that, 
even  if  the  term  be  definable,  every  attempt  to  obtain  a  serviceable 
definition  has  hitherto  ended  in  failure. 

Each  of  these  opinions,  with  the  grounds  on  which  it  is  supported, 
deserves  careful  consideration. 

The  opinion  that  the  word  "domicil "  does  not  admit  of  definition 
has  been  expressed  by  eminent  judges  in  the  following  terms :  — 

"Domicil,"  it  has  been  said,  means  "permanent  hotne,  and,  if  that 
"was  not  understood  by  itself,  no  illustration  would  help  to  make  it 
"intelligible."  ^  "Any  apparent  definition,  such  as  a  man's  '  settled 
"habitation,'  or  the  like,  would,"  it  has  been  urged,  "always  termi- 
"nate  in  the  ambiguity  of  the  word  '  settled,'  or  its  equivalent,  de- 
"  pending  for  their  interpretation  on  the  intention  of  the  party,  which 
"must  be  collected  from  various  indicia.'**  "With  respect  to  these 
"questions  of  domicil,  there  is  no  precise  definition  of  that  word,  or 
"any  formula  laid  down  by  the  application  of  which  to  the  facts  of 
"the  case  it  is  possible  at  once  to  say  where  the  domicil  may  be."  ' 
"I  find  it,"  says  another  very  eminent  judge,  "stated  in  Dr.  Philli- 
"more's  book  that  Lord  Alvanley  commends  the  wisdom  of  a  great 
"jurist  of  the  name  of  Bynkershoek  in  not  giving  a  definition  of 
"[domicil],  and  certainly  it  is  extremely  difficult  for  any  one  to  give 
"a  simple  definition  to  that  word."  * 

The  opinion  which  these  dicta  embody  is,  however,  in  spite  of  the 
eminence  of  its  supporters,  one  in  which  it  is  on  logical  grounds  hard 
to  acquiesce.  To  define  a  word  is  simply  to  explain  its  meaning,  or, 
where  the  term  is  a  complex  one,  to  resolve  it  into  the  notions  of 
which  it  consists.  The  only  insuperable  obstacles  to  definition  would 
seem  on  logical  grounds  to  be,  either  that  a  term  is  of  so  complex  a 

1  Whicker  v.  Hume,  1858,  28  L.  J.  (Ch.)  396,  400,  pep  Lord  CranuHrrth,  Compare 
Moorhouge  v.  Lord,  1863,  32  L.  J.  (Ch.)  296,  296,  langrna^  of  Lord  Chdm^ord,  and 
Udny  ▼.  Udny,  1869,  L.  R.  1  So.  App.  441,  449. 

a  Forbes  v.  Forbes,  1854,  23  L.  J.  (Ch.)  724,  728,  per  Wood,  V.  C. 

«  CockreU  v.  Cockrell,  1866,  25  L.  J.  (Ch.)  730,  731,  per  Kindersley,  V.  C. 

«  AUomey-General  v.  Bowe,  1862,  31  L.  J.  (Ex.)  314,  319,  per  Bramwell,  B. 
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nature  that  language  does  not  avail  to  unfold  its  meaning  (or,  in  other 
words,  that  the  term  is  in  the  strict  sense  incomprehensible),  or  that 
it  connotes  an  idea  so  simple  as  not  to  admit  of  further  analysis. 
Neither  of  these  obstacles  can,  it  is  conceived,  hinder  the  definition  of 
the  term  ^^domicil."  It  is  certainly  not  the  name  of  any  notion  so 
complex  that  it  cannot  be  rendered  into  language.  It  is  certainly, 
again,  not  the  name  for  an  idea  so  simple  as  not  to  admit  of  further 
analysis.  The  expression,  for  example,  '^ permanent  home,"  which  is 
often  used  as  its  popular  equivalent,  is  clearly  a  complex  one,  which 
needs  and  may  receive  further  explanation. 

Nor  are  the  reasons  suggested  for  holding  that  domicil  is  indefina- 
ble by  any  means  conclusive.  The  objection  often  made  in  various 
forms,  that  any  definition  must  terminate  in  the  ambiguity  of  the 
word  ^^  settled  "  or  its  equivalent,  may  be  a  proof  that  the  process  of 
definition  has  to  be  pushed  farther  thui  it  has  hitherto  been  carried, 
but  does  not  show  either  that  definitions  already  made  are,  as  far  as 
they  go,  inaccurate,  or  still  less  that  the  attainment  of  a  complete 
definition  is  impossible.  The  perfectly  sound  remark,  again,  that  no 
formula  can  be  laid  down  by  the  application  of  which  to  the  facts  of 
the  case  it  is  possible  at  once  to  say  where  a  person's  domicil  may  be, 
points,  not  to  any  necessary  defect  in  the  definition  of  the  term,  but  to 
the  narrow  limits  within  which  definition,  however  perfect,  can  be  of 
practical  utility.  Any  term  the  meaning  of  which  involves  a  refer- 
ence to  ^' habit  "or  to  ''intention  "  will  always  be  difficult  of  applica- 
tion. No  definition  can  ever  remove  the  difficulty  of  determining  in 
a  particular  case  what  number  of  acts  make  a  course  of  action  habit- 
ual, or  what  is  the  evidence  from  which  we  may  legitimately  infer 
the  existence  of  intention.  Difficulties  similar  in  kind,  if  not  in 
degree,  to  those  which  attend  the  application  of  any  definition  of 
domicil  to  the  facts  of  the  case  arise  whenever  questions  as  to  ''posses- 
sion "  or  as  to  "intention  "  require  to  be  answered  by  the  Courts.  The 
peculiar  difficulty  of  dealing  with  the  term  "domicil "  arises,  it  is 
apprehended,  from  its  being  a  term  the  meaning  of  which  involves  a 
reference  both  to  habit  and  to  intention;  while  the  intention,  viz.,  the 
animus  manendi^  is  one  of  a  very  indefinite  character,  and  as  to  the 
existence  of  which  the  Courts  often  have  to  decide  without  possessing 
the  data  for  a  reasonable  decision. 

The  admission,  in  fact,  that  domicil  depends  on  a  relation  between 
"residence  "  and  "the  intention  of  residence,"  or,  to  use  the  words  of 
Lord  Westbury,  that  "domicil  of  choice  is  a  conclusion  or  inference 
"which  the  law  derives  from  the  fact  of  a  man  fixing  voluntarily  his 
"sole  or  chief  residence  in  a  particular  place,  with  an  intention  of 
"continuing  to  reside  there  for  an  unlimited  time,"^  is,  it  is  con- 
ceived, a  virtual  concession  that  a  definition  of  domicil  is,  at  any  rate, 
possible.  When  his  lordship  adds  that  "this  is  a  description  of  the 
"  circumstances  which  create  or  constitute  a  domicil,  and  not  a  defini- 

1  Udnp  y.  Udnp,  1869,  L.  R.  1  Sc.  App.  441,  458.  Ancl  oompan  Beil  ▼.  Klnmetfy, 
1868,  Ibid,,  307,  319 ;  Cockrell  v.  Cockrdl,  1856,  25  L.  J.  (Ch.)  730,  731,  732  ;  Xyotf  v. 
Paton,  1856,  Ibid.,  746,  739. 
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'Hion  of  the  term,"  there  is  a  difficulty  in  following  his  reasoning,  for 
such  a  description,  if  accurate,  is  an  explanation,  or,  in  other  words, 
a  definition,  of  what  is  meant  by  domicil.  It  is,  at  any  rate,  the  only 
kind  of  definition  which  a  lawyer  need  care  to  frame. 

The  prevalent  opinion  that  no  attempt  to  define  domicil  has  been 
crowned  with  success  deserves  careful  consideration.  For,  if  the 
opinion  be  well  founded,  the  conclusion  naturally  suggests  itself  that, 
where  writers  of  great  eminence  have  failed,  success  is  practically 
unattainable,  whilst  the  mere  existence  of  the  opinion  in  question 
appears,  at  first  sight,  to  be  something  like  a  guarantee  that  it  rests 
on  sound  foundations.  Hence  it  is  worth  while  to  consider  what  are 
the  grounds  on  which  the  belief  that  the  existing  definitions  of  domicil 
are  unsatisfactory  is  based,  and  whether  it  be  possible  to  find  an 
explanation  for  the  existence  of  this  belief,  which,  without  impugrning 
the  sagacity  of  those  by  whom  it  has  been  entertained,  leaves  its  truth 
at  least  open  to  doubt. 

£nglish  tribunals  have  tested  every  definition  of  domicil  by  what 
undoubtedly  is,  subject  to  one  condition,  the  true  criterion,  at  any 
rate  in  an  English  Court,  of  the  soundness  of  such  a  definition,  viz., 
whether  it  includes  all  the  cases  in  which  it  has  been  judicially  decided 
that  a  person  has,  and  excludes  all  the  cases  in  which  it  has  been  judi- 
cially decided  that  a  person  has  not,  a  domicil  in  a  particular  country ; 
and  it  is  because  judges  have  found  that  no  received  definition  has 
stood  this  test,  that  they  have  pronounced  every  existing  definition 
defective,  and  have  all  but  despaired  of  the  possibility  of  framing  a 
sound  definition.  The  condition,  however,  of  the  validity  of  this 
criterion  is,  that  the  cases  by  which  a  definition  is  tested  should  be 
reaUy  inconsistent  with  the  definition,  and  that  the  cases  themselves 
should  be  decided  consistently  with  generally  admitted  principles. 
For  if  a  definition  is  really  applicable  to  cases  which  at  first  sight 
seem  inconsistent  with  it,  or  if  the  decisions  by  which  it  is  tested  are 
themselves  in  principle  open  to  doubt,  the  difficulty  which  arises  in 
applying  the  definition  is  in  reality  a  strong  testimony  to  its  essential 
soundness.  The  matter,  then,  for  consideration  is  whether  the  test 
applied  to  the  definitions  of  domicil  has  fulfilled  the  condition  on 
which  its  validity  depends. 

Definitions  of  domicil  have  made  shipwreck  on  three  distinct  sets  of 
cases,  which  may,  for  the  sake  of  brevity,  be  described  as  ^'Anglo- 
Indian  Cases,"  "Allegiance  Cases,"  and  '^ Health  Cases." 

(A)  Anglo-Indian  Cases.^  —  A  series  of  decisions  beginning,  in 
1790,  with  Bruce  v.  Bruce,*  and  ending,  in  1865,  with  Japp  v. 
Wood,*  decided  that  an  officer  in  the  service  of  the  Company  was 
domiciled  in  India.  It  was  as  clear,  in  ninety-nine  instances  out  of 
a  hundred,  as  such  a  thing  could  be,  that  a  servant  of  the  Company 
did  not  intend  to  make  India  his  permanent  home.^     It  was,  there- 

1  See  pp.  149-151,  ante, 
«  2  B.  A  P.  229. 

>  4  De  Q.  J.  <&  S.  616;  34  L.  J.  Ch.  212.    See  also.  In  re  TootaP*  TnuU,  1883,  23  Ch. 
D.533. 
«  AUardke  v.  (Maw,  1864, 33  L.  J.  Ch.  434, 436,  jndsment  of  Kindertiey,  V.  C 
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fore,  in  the  strictest  sense  impossible  that  any  definition  which  made 
the  existence  of  domicil  depend  on  the  animus  manendi  should  justify 
the  decisions  as  to  Anglo-Indian  domicil.  No  accuracy  of  terms  or 
analysis  of  the  meaning  of  the  word  could  by  any  possibility  achieve 
this  result.  As  long,  therefore,  as  the  Anglo-Indian  cases  were  held 
to  be  correctly  decided,  English  judges  were  inevitably  driven  to  the 
conclusion  that  every  received  definition  of  domicil,  such,  for  example, 
as  Story's,  was  incorrect.  The  courts,  however,  have  now  pronounced 
the  Anglo-Indian  cases  anomalous,  or,  in  other  words,  have  held  that 
these  cases  were  in  principle  wrongly  decided,  though  their  effect  could 
now  be  got  rid  of  only  by  legislative  action.^  The  Anglo-Indian 
cases,  therefore,  do  not  fulfil  the  condition  necessary  to  make  them  a 
test  of  a  definition  of  domicil.' 

(B)  Allegiance  Cases.*  —  The  doctrine  was  at  one  time  laid  down^ 
that  a  change  of  domicil  involves  something  like  a  change  of  alle- 
giance, and  that,  for  instance,  an  Englishman,  in  order  to  acquire  a 
French  domicil,  must  at  any  rate,  as  far  as  in  him  lies,  endeavour 
to  become  a  French  citizen.  This  doctrine  was  strictly  inconsistent 
with  the  theory,  on  which  the  received  definitions  of  domicil  are  based, 
that  a  domicil  is  merely  a  permanent  home.  As  long,  therefore,  as 
this  doctrine  was  maintained,  it  was  impossible  for  English  judges  to 
treat  as  satisfactory  any  of  the  current  definitions  of  domicil.  The 
attempt,  however,  to  identify  change  of  domicil  with  change  of  alle- 
griance  has  now  been  pronounced  on  the  highest  authority  a  failure.* 
The  allegiance  cases,  therefore,  are  not  entitled  to  weight,  and  are 
no  criterion  of  the  correctness  of  a  definition  of  domicil. 

(C)  Health  Cases.*  —  Dicta,  though  not  decisions,  may  be  cited  as 
showing  that  a  change  of  residence  made  by  an  invalid  for  the  sake 
of  his  health  cannot  effect  a  change  of  domicil.  This  doctrine,  if 
adopted  without  considerable  limitations,  makes  domicil  depend  upon 
the  motive,  and  not  upon  the  intention,  with  which  a  person  changes 
his  residence.  It  is,  therefore,  inconsistent  with,  and  throws  doubts 
upon,  the  correctness  of  any  definition  of  domicil  depending  upon  the 
combination  of  residence  and  animus  manendi.  The  doctrine,  how- 
ever, is  now  shown  by  the  one  decided  case  on  this  subject^  to  be 
either  unfounded,  or  else  to  be  explainable  in  a  manner  perfectly  con- 
sistent with  the  ordinary  definitions  of  domicil. 

A  result,  therefore,  of  the  examination  of  the  three  sets  of  cases 
by  which  definitions  of  domicil  have  been  tested  and  found  wanting 
is,  that  no  one  of  these  sets  fulfils  the  conditions  necessary  to  make  it 

1  Jopp  y.  Wood,  1865,  34  L.  J.  (Ch.)  212;  4  De  G.  J.  &  S.  616;  Drevon  t.  Drevon^ 
1864,  34  L.  J.  (Ch.)  129,  134. 

s  Compare  In  re  Tootal's  TnuU,  1883,  23  Ch.  D.  sai2,  and  Abd-ul-Mestih  t.  Farm, 
1888,  13  App.  Cas.  431,  as  also  Westlake,  3rd  ed.,  pp.  314,  315,  s.  265. 

<  See  pp.  Ill,  112,  ante. 

«  Moorhouse  t.  Lord,  1863, 10  H.  L.  C.  272 ;  32  L.  J.  (Ch.)  295 ;  Whicker  y.  Hume, 
1858,  7  H.  L.  C.  124 ;  28  L.  J.  (Ch.)  396. 

<^  Udny  y.  Udny,  1869,  L.  R.  1  So.  App.  441, 462,  jndgment  of  Hatherley,  Ch. ;  Dtmff- 
lasY.  Douglas,  1871,  L.  R.  12  £q.  617. 

•  See  pp.  143-146,  ante, 

7  Hoskina  v.  Matthews,  1866,  25  L.  J.  (Ch.)  689;  8  De  G.  M.  ^k  G.  13. 
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the  criterion  of  a  definition,  and  that  the  difficulty  which  has  been 
found  in  reconciling  several  definitions  with  the  Anglo-Indian  cases, 
the  allegiance  cases,  and  the  health  cases,  tells  rather  in  favour  of  than 
against  the  correctness  of  the  definitions,  which,  because  they  could 
not  cover  these  cases,  were  naturaUy  thought  incorrect  and  unsatisfac- 
tory. 

A  survey,  in  short,  of  the  attempts  which  have  been  made  to  define 
domicil,  and  of  the  criticisms  upon  such  attempts,  leads  to  results 
which  may  be  summed  up  as  follows :  — 

Mrst.  Domicil,  being  a  complex  term,  must  from  the  nature  of 
things  be  capable  of  definition.  In  other  words,  it  is  a  term  which 
has  a  meaning,  and  that  meaning  can  be  explained  by  analysing  it  into 
its  elements. 

Secondly,  All  the  best  definitions  agree  in  making  the  elements  of 
domicil  ^'residence"  and  ^^ animus  rnanendi,^* 

Thirdly,  Several  of  these  definitions  —  such,  for  example,  as 
Story's,  Phillimore's,  or  yice-Chancellor  Kinder8ley*s  —  have  suc- 
ceeded in  giving  an  explanation  of  the  meaning  of  domicil,  which,  even 
if  not  expressed  in  the  most  precise  langraage,  is  substantially  accurate. 

Fourthly.  The  reason  why  English  Courts  have  been  inclined  to 
hold  that  no  definition  of  domicil  is  satisfactory  is,  that  they  have 
found  it  impossible  to  reconcile  any  definition  with  three  sets  of  judi- 
cial decisions  or  dicta.  When,  however,  these  sets  are  examined,  it 
is  found  that  two  of  them  consist  of  cases  embodying  views  of  domi- 
cil now  admitted  to  be  erroneous,  whilst  the  third  set  can  be  recon- 
ciled with  all  the  best  definitions  of  domicil.  The  great  difficulty,  in 
short,  which  Ikiglish  judges  have  experienced  in  discovering  a  satisfac- 
tory definition  arises  from  the  fact  that,  when  of  recent  years  the 
Courts  have  been  called  upon  to  determine  questions  of  domicil,  they 
have  been  hampered  by  the  almost  insuperable  difficulty  of  reconciling 
a  generally  sound  theory  with  decisions  or  dicta  delivered  at  a  period 
when  the  whole  subject  of  the  conflict  of  laws  was  much  less  perfectly 
understood  than  at  present. 

NOTE  4. 
COMMERCIAL   DOMICIL  IN  TIME   OF  WAR.^ 

I.  Pkbson's  Chasacteb  detebmined  by  Domicil. 

In  time  of  war  the  answer  to  the  question  whether  a  person  is  or 
is  not  to  be  considered  an  alien  enemy  is,  in  most  cases  at  any  rate, 
to  be  determined  by  reference,  not  to  his  nationality  or  allegiance,  but 
to  his  trading  residence  or  commercial  domicil.  Every  person  domi- 
ciled in  a  state  engaged  in  hostilities  with  our  own,  whether  he  is  a 
bom  subject  of  that  state  or  not,  is  to  be  regarded  as  an  alien  enemy ;  ^ 

^  1  Dtier,  Ingurance^  pp.  494-624 ;  1  Kerd^  12th  ed.,  pp.  73-Sl ;  1  Amould.,  Mcaine 
Inswance,  3rd  ed.,  pp.  121-134.  C<mipare  1  Amauld,  0th  ed.,  pp.  134-143,  edited  by 
Maclachlem. 

s  1  AmoM,  3rd  ed.,  p.  121 ;  2)^  Indian  Chi^,  1801,  3  G.  Rob.  12,  22. 
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and,  speaking  generally,  a  person  domiciled  in  a  neutral  country  is 
to  be  regarded  as  for  commercial  purposes  a  neutral,  even  though  he 
be  in  fact  a  British  subject,  or  a  subject  of  a  state  at  war  with  Eng- 
land.^ "The  position  is  a  clear  one,  that  if  a  person  goes  into  a  for- 
"eign  country,  and  engages  in  trade  there,  he  is,  by  the  law  of  na- 
"tions,  to  be  considered  a  merchant  of  that  country,  and  a  subject  for 
'^all  civil  purposes,  whether  that  country  be  hostile  or  neutral;  and  he 
"cannot  be  permitted  to  retain  the  privileges  of  a  neutral  character 
"during  his  residence  and  occupation  in  an  enemy's  country."'  A 
person's  character,  in  short,  as  a  friend  or  enemy,  is  in  time  of  war  to 
be  determined  by  what  is  termed  his  commercial  domicil.  Persons 
who  are  commercially  domiciled  in  a  neutral  country  are,  as  far  as 
belligerents  are  concerned,  neutrals ;  whilst,  on  the  other  hand,  per- 
sons commercially  domiciled  in  a  hostile  country  are,  whatever  their 
nationality  or  allegiance,  to  be  considered  enemies,  for  "persons  resi- 
"dent  in  a  country  carrying  on  trade,  by  which  both  they  and  the 
"country  were  benefited,  were  to  be  considered  as  the  subjects  of  that 
"country,  and  were  considered  so  by  the  law  of  nations,  at  least  so 
"far  as  by  that  law  to  subject  their  property  to  capture  by  a  country 
"at  war  with  that  in  which  they  lived."'  Thus,  if  there  be  a  war 
between  £ngland  and  France,  a  British  subject  residing  and  trading 
in  France  is  an  alien  enemy ;  whilst  a  British  subject  or  a  French  citi- 
zen who  resides  and  carries  on  business  in  Portugal  is,  even  though  he 
may  trade  with  France,  a  neutral. 

n.  Nature  of  Commebcial  Domicil. 

The  nature  of  the  trading  residence  or  commercial  domicil,  which 
determines  a  person's  friendly  or  hostile  character  in  time  of  war, 
may  be  made  clear  by  comparing  such  commercial  domicil  with  the 
domicil  properly  so  called,  which  is  referred  to  in  the  body  of  this 
treatise,  and  is,  in  this  Note,  termed  for  the  sake  of  distinction  a  civil 
domicil.  £ach  domicil  is  a  kind  of  residence,  each  bears  a  close 
resemblance  to  the  other,  but  they  are  disting^aished  by  marked  differ- 
ences. 

(A)  Resemblance  of  commercial  domicil  to  civil  domicil.  —  A  trad- 
ing or  commercial  domicil  bears  so  close  a  resemblance  to  a  civil 
domicil  that  it  is  often  described  in  language  which  appears  to  iden- 
tify the  two  kinds  of  domicil.  Thus  Amould  writes  of  the  domicil 
which  determines  a  person's  character  in  time  of  war:  "That  is  prop- 
"erly  the  domicil  of  a  person  where  he  has  his  true,  fixed,  permanent 
"home  and  principal  establishment,  in  which,  when  present,  he  has 
"the  intention  of  remaining  (animus  manendi)^  and  from  which  he  is 
"never  absent  without  the  intention  of  returning  (animus  revertendi) 
"directly  he  shall  have  accomplished  the  purpose  for  which  he  left 
"it;  "  ^  whilst  Duer  states  with  regard  to  the  national  character  of  a 

1  The  Danous,  1802,  4  C.  Rob.  255  (») ;  1  Dver,  pp.  494,  485, 520. 
«  1  Kent,  12th  ed.,  p.  76. 

s  Tahbi  Y.  Bendelack,  1802,  4  Esp.  106, 106,  per  Lord  Kenyofu 
4  1  Arwntld^  Marine  Insurance^  3rd  ed.,  p.  121. 
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merchant:  "It  is  determined  solely  by  the  place  of  his  permanent  resi- 
"dence.  In  the  language  of  the  law,  it  is  fixed  by  his  domicil.  He 
'4s  a  political  member  of  the  country  into  which  by  his  residence  and 
'*  business  he  is  incorporated  —  a  subject  of  the  government  that  pro- 
'^tects  him  in  his  pursuits  —  that  his  industry  contributes  to  support, 
"and  of  whose  national  resources  his  o^t'n  means  are  a  constituent 
"part."^  Nor  are  the  points  in  which  the  two  kinds  of  domicil 
resemble  each  other  hard  to  discern.  They  are  each  kinds  or  modes 
of  residence.  The  constituent  elements  of  each  are,  first,  "residence;  " 
secondly,  a  "purpose  or  intention  "  (on  the  part  of  the  person  whose 
domicil  is  in  question)  "with  regard  to  residence."  In  spite,  how- 
ever, of  the  terms  used  by  high  authorities,  and  of  the  undoubted  like- 
ness between  the  two  kinds  of  domicil,  they  are  different  in  essential 
particulars. 

(B)  Differences  between  dvil  and  commercial  domicil,  —  The  funda- 
mental distinction  between  a  civil  domicil  and  a  commercial  domicil 
is  this:  A  civil  domicil  is  such  a  permanent  residence  in  a  country 
as  makes  that  country  a  person's  home,'  and  renders  it,  therefore, 
reasonable  that  his  civil  rights  should  in  many  instances  '  be  de- 
termined by  the  laws  thereof.  A  commercial  domicil,  on  the  other 
hand,  is  such  a  residence  in  a  country  for  the  purpose  of  trading  there 
as  makes  a  person's  trade  or  business  contribute  to  or  form  part  of  the 
resources  of  such  country,  and  renders  it,  therefore,  reasonable  that 
his  hostile,  friendly,  or  neutral  character  should  be  determined  by  ref- 
erence to  the  character  of  such  country.  When  a  person's  civil  domi- 
cil is  in  question,  the  matter  to  be  determined  is  whether  he  has  or 
has  not  so  settled  in  a  given  country  as  to  have  made  it  his  home.' 
When  a  person's  commercial  domicil  is  in  question,  the  matter  to 
be  determined  is  whether  he  is  or  is  not  residing  in  a  given  country 
with  the  intention  of  continuing  to  trade  there.  From  this  funda- 
mental distinction  arise  the  following  differences :  — 

(1)  As  to  residence.  —  Residence  in  a  country  is  in  general  primA 
facie  evidence  of  a  person  having  there  his  civil  domicil,  but  it  is  only 
prim/t  fade  evidence,  the  effect  of  which  may  be  quite  got  rid  of  by 
proof  that  a  person  has  never  lived  in  the  country  with  the  intention 
of  making  it  his  permanent  home.  But  residence  is  far  more  than 
primd  facie  evidence  of  a  person's  commercial  domicil.  In  time  of 
war  a  man  is  taken  to  be  domiciled  for  commercial  purposes  in  the 
country  where  he  in  fact  resides,  and,  if  he  is  to  escape  the  effect  of 
such  presumption,  he  must  prove  affirmatively  that  he  has  the  intention 
of  not  continuing  to  reside  in  such  country.  A  long  period  further  of 
residence,  which,  as  regards  civil  rights,  is  merely  evidence  of  domi- 
cil, might,  it  would  seem,  be  absolutely  conclusive  in  determining 
national  character  in  time  of  war.^ 

(2)  As  to  intention,  —  The  intention,  or  animus,  which,  in  combi- 

1  1  Duer,  p.  495. 

'  See  p.  81,  ante. 

>  See  pp.  81, 105, 106,  ante, 

«  1  Duer,  pp.  rrOO,  501 ;  T7te  Harmony,  1800, 2  G.  Rob.  322. 
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nation  with  residence,  constitutes  a  civil  domicil,  is  different  from  the 
intention  or  animus  which,  together  with  residence,  makes  up  a  com- 
mercial domicil. 

The  intention  which  goes  to  make  up  the  existence  of  a  civil  domicil 

is  the  present  intention  of  residing  permanently,  or  for  an  indefinite 

period,  in  a  given  country.^     The  intention  which  goes  to  make  np 

the  existence  of  a  commercial  domicil  is  the  intention  to  continue 

residing  and  trading  in  a  given  country  for  the  present.     The  former 

is  an  intention  to  he  settled  in  a  country  and  make  it  one's  home,  the 

latter  is  an  intention  to  continue  residing  and  trading  there.     Hence, 

on  the  one  hand,  a  person  does  not  acquire  a  civil  domicil  hy  residence 

in  a  country  for  a  definite  purpose  or  period,^  and  cannot  hy  residence 

in  one  country,  e,  g.,  France,  get  rid  of  a  domicil  in  another,  e.  ^., 

England,  if  he  retains  the  purpose  of  ultimately  returning  to  England, 

as  his  home;  while,  on  the  other  hand,  the  intention  "which  the  law 

"attributes  to  a  person  residing  in  a  hostile  country,  is  not  disproved 

"by  evidence  that  he  contemplated  a  return  to  his  own  country  at 

"  some  future  period.     If  the  period  of  his  return  is  wholly  uncertain  — 

"if  it  remains  in  doubt  at  what  time,  if  at  all,  he  will  be  able  to  ac- 

"complish  the  design,  — the  design,  however  seriously  entertained,  will 

"not  avail  to  refute  the  legal  presumption.     A  residence  for  an  indefi- 

"nite  period  is,  in  the  judgment  of  law,  not  transitory,  but  perma- 

"nent.     Even  when  the  party  has  a  fixed  intention  to  return  to  his 

"own  country  at  a  certain  period,  yet  if  a  long  interval  of  time  —  an 

"interval  not  of  months,  but  of  years  —  is  to  elapse  before  his  plan 

"of  removal  can  be  effected,  no  regard  will  be  had  to  an  intention  of 

"which  the  execution  is  so  long  deferred."  ' 

2>,  domiciled  in  England,  goes  to  British  India  with  the  full  inten- 
tion of  residing  there  till  he  has  made  his  fortune  in  trade,  and  of  then 
returning  to  England,  where  he  has  his  domicil  of  origin.  He  resides 
in  India  for  twenty  years.  He  retains  his  English  civil  domicil. 
Suppose,  however,  that  2>,  under  exactly  similar  circumstances  in 
every  other  respect,  takes  up  his  residence  not  in  British  India,  but 
in  the  Portuguese  settlement  in  India,  and  after  war  has  broken  out 
between  England  and  Portugal,  continues  to  reside  and  trade  in  the 
Portuguese  settlement,  though  still  retaining  his  intention  of  ulti- 
mately returning  to  England.  D  thereupon  acquires  a  Portuguese 
commercial  domicil. 

(3)  As  to  aJbandonment.  —  The  rules  as  to  abandonment  are  differ- 
ent. A  civil  domicil  once  acquired  can  be  changed  only  by  complete 
abandonment  in  fact  of  the  country  where  a  person  is  domiciled.* 
The  intention  to  change,  even  if  accompanied  by  steps  for  carrying 
out  a  change,  will  not,  it  would  seem,  produce  a  changetas  long  as  the 
person  whose  domicil  is  in  question  continues  in  fact  to  reside  in  the 
country  where  he  has  been  domiciled. 

1  Pp.  80-83, 107, 108,  ante. 

«  P.  110,  ante, 

«  1  Duer,  pp.  600,  601. 

«  In  Goods  qfBciffenel,  1863,  32  L.  J.  (P.  &  M.)  20S.    See  Role  8,  p.  114,  <mte. 
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A  commercial  domicil  in  time  of  war  can,  it  would  seem,  be 
changed,  under  some  circumstances,  by  the  intention  to  change  it, 
accompanied  by  steps  taken  for  the  purpose  of  effecting  a  change. 
"The  native  national  character,  that  has  been  lost,  or  partially  sus- 
"pended,  by  a  foreign  domicil,  easily  reverts.  The  circumstances, 
"by  which  it  may  be  restored,  are  much  fewer  and  slighter  than  those 
"that  were  originally  necessary  to  effect  its  change.  The  adven- 
"titious  character,  that  a  domicil  imposes,  ceases  with  the  residence 
"from  which  it  arose.  It  adheres  to  the  party  no  longer  than  he 
"consents  to  bear  it.  It  is  true,  his  mere  intention  to  remove  — 
"an  intention  not  manifested  by  overt  acts,  but  existing  secretly  in 
"his  own  breast,  ...  is  not  sufficient  to  efface  the  character  that 
"his  domicil  impressed;  something  more  than  mere  verbal  declara- 
"tions,  some  solid  fact,  showing  that  the  party  is  in  the  act  of  with- 
" drawing,  is  always  necessary  to  be  proved;  still,  neither  his  actual 
^^  return  to  his  aivn  couvtry,  nor  even  his  a4!ttuzl  departure  from  the 
*^ territories  of  that  in  which  he  resided,  is  indispensable.^*  ^ 

(4)  As  to  domicil  by  opemtiofi  of  law.  —  It  may  fairly  be  doubted 
whether  the  rules  as  to  domicil  by  operation  of  law,  e.  g.,  in  the  case 
of  persons  who  have  in  fact  no  home,  or  of  dependent  persons,  which 
play  so  large  part  in  the  law  of  civil  domicil,  can  be  without  consider- 
able limitations  applied  to  the  ascertainment  of  commercial  domicil. 
2>,  for  example,  is  a  French  subject,  whose  domicil  of  origin  is  Eng- 
lish. He  has  an  acquired  domicil  in  France.  Both  France  and 
America  declare  war  against  England.  D  thereupon  leaves  F^rance, 
intending  to  settle  in  New  York.  He  resumes  during  the  transit  from 
one  country  to  another  his  domicil  of  origin ; '  but  it  can  hardly  be 
supposed  that  he  is  not  during  such  transit  an  alien  enemy.  D,  again, 
is  an  infant,  or  a  married  woman,  carrying  on  a  commercial  business 
on  his  or  her  own  account  in  France  during  a  war  with  England.  It 
can  hardly  be  maintained  that  the  fact  of  the  father  in  the  one  case, 
or  the  husband  in  the  other,  having  an  English  domicil  and  being  resi- 
dent in  England  will  free  D  from  the  character  of  an  alien  enemy. 

(5)  As  to  special  rules,  —  There  are  one  or  two  rules  as  to  com- 
mercial domicil  which  can  have  no  application  to  an  ordinary  civil 
domicil.  Thus,  according  to  American  decisions  at  least,  an  Ameri- 
can citizen  (and  the  same  principle  would  perhaps  be  applied  by  Ehig- 
lish  Courts  to  British  subjects)  cannot,  by  emigration  from  his  own 
country  during  the  existence  of  hostilities,  acquire  such  a  foreign 
domicil  as  to  protect  his  trade  during  the  war  against  the  belligerent 
claims  either  of  his  own  country  or  of  a  hostile  power.'  So,  again, 
a  neutral  merchant  may,  at  any  time,  withdraw  his  property  and 
funds  from  a  hostile  country,  and  such  a  withdrawal  may  restore  him 
to  his  neutral  domicil.  But  whether  the  subject  of  a  belligerent  state 
can,  after  the  outbreak  of  hostilities,  withdraw  from  a  hostile  state  so 
as  to  escape  the  imputation  of  trade  with  the  enemy  is  doubtful.     If 

1  1  DwT,  pp.  614,  616. 

a  Pp.  117-119,  ante, 

>  1  Ducr,  p.  521 ;  The  Dos  Eermanos,  1817,  2  Wheaton,  76. 


740  APPENDIX. 

the  withdrawal  can  be  effected  at  all,  either  it  must  be  done  within  a 
short  period  after  the  outbreak  of  war,  or  any  dehiy  in  effecting  it 
must  be  shown  to  have  arisen  from  necessity  or  from  compulsion.^ 

in.  Pebson's  Civil  need  not  coincide  with  his  Cohmebciai. 

DOMICIL. 

From  the  distinctions  between  a  civil  and  a  commercial  domicil, 
the  conclusion  follows  that  a  person  may  have  a  civil  domicil  in  one 
country,  and,  at  the  same  time,  a  commercial  domicil  or  residence  in 
another.  Thus,  suppose  that  2>'s  domicil  of  origin  is  English,  and 
that  he  goes  to  France  and  sets  up  in  trade  there  without  any  purpose 
of  making  France  his  permanent  home,  but  with  the  distinct  intention 
of  returning  to  England  within  ten  years.  He  clearly  retains  his 
English  domicil  of  origin ;  and  the  outbreak  of  a  war  between  France 
and  England  does  not  of  itself  affect  2>'s  civil  domicil. 

If  D  continues  to  reside  and  trade  in  France  after  the  outbreak  of 
hostilities,  though  without  any  change  of  intention  as  to  the  time  of 
his  stay  in  France,  he  will  acquire  a  French  commercial,  domicil.  In 
other  words,  he  will  have  a  civil  domicil  in  England  and  a  commercial 
domicil  in  France. 

Nor  is  this  fact  really  inconsistent  with  Rule  3,'  that  no  person 
can,  at  the  same  time,  have  more  than  one  domicil.  It  only  illus- 
trates the  fact  constantly  dwelt  upon  in  this  treatise,  that  residence  is 
different  from  domicil,  and  that  a  person  while  domiciled  in  one  coun- 
try may,  in  fact,  reside  in  another. 


NOTE  5. 

ACQUISITION,    LOSS,    AND   RESUMPTION  OF  BRITKH 

NATIONALITY. 

The  statement  of  the  law  as  to  British  Nationality  in  Chapter  IH.' 
is  rendered  complex  by  the  necessity  for  following  the  terms,  and  to 
a  great  extent  the  arrangement,  of  the  Naturalization  Act,  1870,  as 
well  as  for  mentioning  some  exceptions  which  are  of  no  practical 
importance.  This  Note  is  intended  to  summarise  in  broad  terms, 
omitting  minor  exceptions,  the  general  rules  as  to  the  acquisition,  etc., 
of  British  nationality. 

I.   Acquisition  of  British  Nationality. 

British  nationality  can  be  acquired  in  the  following  five  modes :  -— 

(A)  By  'place  of  birth. 

(B)  By  descent,  without  reference  to  place  of  birth. 

1  The  Diana,  1803,  5  G.  Rob.  60 ;  The  Ocean,  1804,  Ibid.,  90 ;  T%e  President,  1804, 
J6trf.,  277;  1  Dticr,  p.  519. 
'  See  p.  95,  ante, 
*  See  p.  173,  anU, 
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(C)  By  the  caminned  effect  of  descent  and  of  pUuie  of  residence 

during  infancy. 

(D)  By  mcMrriage^  in  the  case  of  a  woman. 

(£)  By  naturalization  under  the  Naturalization  Act,   1870,  in 
case  of  a  man,  or  (unmarried)  woman  of  full  age. 

(A)  By  place  of  birth.  —  Any  person  who,  whatever  the  nation- 
ality of  his  parents,  is  born  within  the  British  -  dominions,  acquires 
British  nationality  at  birth,  and  is  a  natural-bom  British  subject.^ 

This  principle  is  not  affected  by  the  Naturalization  Act,  1870. 
The  son  of  French  citizens,  born  in  London  or  in  Calcutta,  is  from  the 
moment  of  his  birth  a  British  subject.  The  only  respect  in  which  his 
position,  in  regard  to  nationality,  differs  from  that  of  a  son  of  English 
parents  who  is  bom  in  London  is  that  he  can,  when  he  has  attained 
-full  age,  renounce  British  nationality,  and,  by  making  a  declaration  of 
alienage,  become  thereupon  in  the  eye  of  English  law  an  alien.  ^  In 
other  words,  the  son  of  aliens,  if  bom  in  the  British  dominions,  is  as 
much  a  natural-bom  British  subject  as  would  be  the  son  of  British 
subjects  bom  within  the  British  dominions.  The  difference  caused  by 
descent  from  parents  who  are  aliens  has  reference,  not  to  the  acquisi- 
tion but  to  the  mode  of  changing  British  nationality. 

The  exceptional  and  unimportant  instances  in  which  birth  within 
the  British  dominions  does  not  of  itself  confer  British  nationality  '  are 
due  to  the  fact  that,  though  at  common  law  nationality  or  allegiance 
in  substance  depended  on  the  place  of  a  person's  birth,  it  in  theory 
at  least  depended,  not  upon  the  locality  of  a  man's  birth,  but  upon 
his  being  bom  within  the  jurisdiction  and  allegiance  of  the  king  of 
Ejngland;  and  it  might  occasionally  happen  that  a  person  was  bom 
within  the  dominions  without  being  bom  within  the  allegiance,  or,  in 
other  words,  under  the  protection  and  control  of  the  Crown.* 

(B)  By  descent,  —  In  two  cases  a  person  acquires  British  nation- 
ality at  birth  by  virtue  of  descent  alone,  without  reference  to  the  place 
where  he  is  bom :  — 

First.  A  child  whose  father  was  bom  within  the  British  domin* 
ions  is,  though  born  outside  the  British  dominions,  himself  a  natural- 
born  British  subject.' 

Secondly.  A  child  whose  father's  father  (paternal  grandfather) 
was  bom  within  the  British  dominions  is  a  natural-bom  British  sub- 
ject, even  though  the  child's  father  and  the  child  himself  were  not 
bom  within  the  British  dominions.' 

Three  points  require  notice :  — 

The  acquisition,  in  the  first  place,  of  nationality  by  descent,  is  for- 
eign to  the  principles  of  the  common  law,  and  is  based  wholly  upon 
statutory  enactments.    The  statutes,  in  the  second  place,  which  give  the 

1  See  Rule  22,  p.  175,  arUe, 

>  See  Naturalization  Act,  1870  (33  Vict.  cap.  14),  8.  4,  and  Rule  28,  p.  186,  ante, 

*  See  pp.  176, 177,  ante. 

*  See  generally,  Calvin^a  Case,  1608,  7  Rep.  1,  18  a,  18  b,  and  compare  De  Geer  t. 
Stone,  1882,  22  Ch.  D.  243. 

^  See  4  Geo.  II.  cap.  21,  n,  1, 13  Geo.  HI.  cap.  21,  and  Rule  23,  p.  177,  ante. 
•Ibid. 
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privilege,  contain  certain  unimportant  limitations  or  exceptions  ^  with 
which  it  is  not  worth  while  encumbering  this  Note.  The  mode,  in 
the  last  place,  in  which  these  enactments  have  been  construed  by 
the  law  Courts  has  led  to  the  result  that  a  child  neither  whose  father 
nor  whose  paternal  grrandfather  was  born  within  the  British  dominions 
is  not  himself  a  natural-bom  British  subject.  To  put  the  same  thing 
in  another  shape,  British  nationality  does  not  pass  by  descent  or  in- 
heritance beyond  the  second  generation.  This  is  noticeable  because 
the  words  of  the  statutes  7  Anne,  cap.  5,  s.  3,  and  4  Geo.  II.  cap.  21, 
8.  1,  might  be,  but  are  not,  read  as  enacting  that  the  descendants 
through  males  of  a  natural-bom  British  subject  should  themselves  be 
in  all  cases  natural-bom  British  subjects.^ 

(C)  By  the  combined  effect  of  descent  and  of  phice  of  residence  dur* 
ing  infancy.*  —  Tlie  child  of  a  naturalized  British  subject  is  not  him- 
self, in  virtue  of  his  descent,  a  natural-bom  British  subject.  Where, 
however,  a  father,  or  a  mother  (being  a  widow),  obtains  a  certificate  of 
naturalization  in  the  United  Kingdom,  every  child  of  such  father  or 
mother  who,  during  infancy,  becomes  resident  with  such  father  or 
mother  in  the  United  Kingdom,  is  himself  a  naturalized  British  sub- 
ject. It  makes,  apparently,  no  difference  whether  the  child  be  bom 
after  or  before  the  parent's  naturalization.  The  two  conditions  requi- 
site are,  first,  the  naturalization  of  the  parent,  and,  secondly,  residence 
by  the  child  during  a  portion  of  his  infancy  with  the  parent  who  has 
obtained  naturalization  in  some  part  of  the  United  Kingdom.  Sub- 
stantially the  same  principle  applies  in  cases  in  which  the  father,  or 
mother  (being  a  widow),  obtains  a  certificate  of  re-admission  to  British 
nationality^  imder  the  Naturalization  Act.  The  difference  in  this 
case  is,  that  the  residence  which  makes  the  child  a  British  subject  is 
residence,  not  necessarily  in  the  United  Kingdom,  but  in  any  part  of 
the  British  dominions.' 

(D)  By  marricLffe,  —  Marriage  in  no  case  affects  the  nationality  of 
a  man.     With  a  woman  it  is  otherwise. 

The  principle  of  English  law  laid  down  by  the  Naturalization  Act, 
1870,  8.  10,  is  that  ''a  married  woman  shall  be  deemed  to  be  a  sub- 
"  ject  of  the  state  of  which  her  husband  is  for  the  time  being  a  subject." 

The  result  of  this  principle  is  that  a  woman  who  is  an  alien  acquires 
British  nationality  by  marriage  with  a  British  subject. 

Whether  she  retains  British  nationality,  when  on  the  death  of  her 
husband  she  becomes  a  widow,  may  perhaps  be  doubtful,  and  a  simi- 
lar question  arises  in  case  of  her  marriage  being  dissolved  by  a  divorce. 
On  the  whole,  the  right  answer  to  this  inquiry  probably  is,  that  a 
woman  who  has  by  marriage  become  a  British  subject  remains  a  British 
subject  on  the  dissolution  of  her  marriage.  But  the  correctness  of  this 
reply  must,  until  the  matter  is  dealt  with  judicially,  remain  doubtful. 

^  Compare  pp.  179, 180,  ante. 

^  Note  partionlarly  the  proyiao  to  Rule  23,  p.  177,  ante^  and  oomment  thereon. 
«  See  Natoralization  Act,  1870,  s.  10,  sub-s.  (5),  taken  together  with  68  d;  59  Vict, 
cap.  43, 8. 1,  snb-s.  (2),  and  Rule  34,  p.  190,  anU, 
^  See  Naturalization  Act,  1870,  8. 10,  8ab*8.  (4),  and  Rnle  36,  p.  195,  ante. 
^  Ibid,    Compare  p.  745,  post. 
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(£)  By  naturalisation  under  the  Naturalization  Act,  1870,  —  An 
alien,  if  under  no  disability,  i.  6.,  if  neither  an  infant,  a  lunatic,  an 
idiot,  nor  a  married  woman,  can  become  a  naturalized  British  subject 
by  compliance  with  the  conditions  prescribed  by  the  Naturalization 
Act,  1870.* 

n.  Loss  OF  British  Nationality  (Expatriation). 

At  common  law  a  change  of  British  allegiance  or  expatriation  was 
impossible ;  a  British  subject  might,  indeed,  become  the  subject  of 
another  state  according  to  the  law  of  that  state.  But  the  British 
Groremment  and  the  British  Courts  did  not,  till  the  passing  of  the 
Naturalization  Act,  1870,  recognise  such  change  of  allegiance.  A 
British  subject,  for  example,  who  became  a  naturalized  American 
citizen,  though  treated  in  the  United  States  as  an  American  citizen, 
was  before  1870  held  by  British  law  to  be  still  a  British  subject,  and 
was  liable  to  all  the  obligations  of  a  British  subject.  Hence  loss  of 
British  nationality  or  expatriation  depends  wholly  upon  Act  of  Par- 
,  liament,  i.  e,,  on  the  provisions  of  the  Naturalization  Act,  1870,  as 
amended  by  subsequent  enactments. 

British  nationality  can  be  lost  in  the  following  four  modes :  — 

(A)  By  naturalization  in  a  foreign  state.' 

(B)  By  a  declaration  of  alienage.' 

(C)  By  the  combined  effect  of  descent  and  place  of  residence  dur- 

ing infancy.^ 

(D)  By  marriage,  in  the  case  of  a  woman.  ^ 

(A)  By  naturalization  in  a  foreign  state.  —  A  man  or  a  woman 
who  is  not  under  any  disability'  ceases  to  be  a  British  subject,  t.  e., 
becomes  an  alien,  if,  when  in  a  foreign  state,  he  or  she  becomes  natu- 
ralized in  such  state.  ^ 

First.  No  one  can  thus  cease  to  be  a  British  subject  who  is  either  an 
infant,  a  lunatic,  an  idiot,  or  a  married  woman.'  The  term  '^infant " 
means  an  infant  according  to  English  law.  Hence  an  Englishman  of 
19  dwelling  in  a  country  where  the  age  of  majority  is  fixed  at  18 
could  not  (it  is  conceived)  expatriate  himself,  in  the  eye  of  English 
law,  by  becoming  naturalized  in  such  country,  even  though  the  laws 
thereof  should  allow  naturalization  to  any  man  over  the  age  of  18. 

Secondly,  A  British  subject  cannot,  according  to  English  law,  cease 
to  be  a  British  subject,  by  becoming  naturalized  in  a  foreign  state, 
unless  he  is  in  that  state.  Hence,  to  take  an  example  suggested 
by  history,  the  vote  of  a  French  assembly  naturalizing  a  British  subject 

*  See  NatmaUzation  Act,  1870,  s.  7,  and  Role  26,  pp.  181, 182,  ante^  and  oompaie  aa 
to  diaabilitj,  Rnle  20,  olaiue  6,  p.  174,  ante, 
s  Natundization  Act,  1870,  s.  6 ;  Rule  26,  p.  184,  ante, 
>  Naturalization  Act,  1870,  8.  4  ;  Rule  28,  p.  186,  ante, 
«  Naturalization  Act,  1870,  8. 10,  snb-s.  3 ;  Role  36,  p.  193,  aiOe, 
ft  Naturalization  Act,  1870,  8. 10 ;  Rnle  31,  p.  189,  ante, 
ft  Aa  to  disability,  eee  p.  174,  ante, 

7  See  Naturalization  Act,  1870,  8.  6  (lat  para.),  and  Rnle  26,  p.  184,  (Mte. 
ft  I,  e.,  18  under  a  disability. 
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resident  in  England  would  not,  according  to  English  law,  tnm  him  into 
an  alien,  even  though  he  were  willing  to  accept  French  citizenship. 

(B)  By  declaration  of  alienage,^  —  Any  person  who  is  a  natural- 
born  British  subject  by  reason  of  his  having  been  born  within  the 
British  dominions,  6.  ^.,  in  London,  and  who  is  also  at  the  time  of 
his  birth  the  subject  of  another  state,  e.  ^.,  Italy,  under  the  laws  of 
that  state  (e.  ^.,  Italian  law)  can,  if  under  no  disability,'  make  a 
declaration  of  alienage  and  thereupon  cease  to  be  a  British  subject.' 
So  also,  subject  to  the  same  conditions  as  to  absence  of  any  dis- 
ability, can  any  person  who  is  bom  out  of  the  British  dominions  of  a 
father  who  is  a  British  subject.^ 

The  right  to  put  off  British  nationality  by  a  mere  declaration  of 
alienage  is  given  in  order  to  meet  the  case  of  persons  who,  though 
really  foreigners,  are  under  English  law  natural-born  British  subjects.' 
The  exercise  of  this  right  is  subject  to  the  following  conditions :  — 

(1)  It  can  be  exercised  only  by  a  natural-bom  British  subject. 

(2)  It  cannot  apparently  be  exercised  by  any  one  who  is  an  infant 
according  to  English  law,  any  more  than  by  a  lunatic,  an  idiot,  or  a 
married  woman. 

(3)  The  right  may  apparently  be  exercised  at  any  time  after  the 
person  exercising  it  has  attained  full  age,  i,  e.,  the  age  of  21. 

(C)  By  the  combined  effect  of  descent  and  place  of  residence  during 
infancy,^  —  When  a  child's  father  is  a  British  subject,  or  a  child's 
mother  is  a  British  subject  and  a  widow,  and  such  father  or  mother 
respectively  become,  under  the  Naturalization  Act,  1870,  an  alien  and 
naturalized  in  a  foreign  country,  e.  g.,  Russia,  then  the  child  of  such 
father  or  mother,  if  he,  during  infancy,  has  become  resident  in  Russia, 
and  has  according  to  Russian  law  become  naturalized  in  Russia,  be- 
comes a  Russian  subject  and  ceases  to  be  a  British  subject.  What 
is  to  be  particularly  noted  is,  that  the  mere  fact  of  change  of  nation- 
ality on  the  part  of  a  child's  parents  does  not  suffice  to  deprive  him 
of  the  character  of  a  British  subject. 

(D)  By  marriage  in  the  case  of  a  woman?  —  A  woman  who  is  a 
British  subject,  on  marriage  with  an  alien  ceases  to  be  a  British  sub- 
ject, and  becomes  a  subject  of  the  state  of  which  her  husband  is,  for  the 
time  being,  a  subject. 

1  Reference  is  pnipoeely  omitted  to  the  exceptional  casCf  in  which,  nnder  a  oonventioii 
-with  a  foreign  state,  aliens  who  bare  been  naturalized  as  British  subjects  may  divest 
themselves  of  British  nationality.  See  NatoraUzation  Act,  1S70,  s.  3,  and  Role  27, 
p.  185,  aidt, 

*  See  p.  174,  ante, 

*  Naturalization  Act,  1870,  s.  4,  and  Rule  28,  p.  186,  tmU, 
4  Naturalization  Act,  1870,  s.  4,  and  Rule  29,  p.  186,  ante. 
>  See  Rules  22  and  23,  pp.  175, 177,  aide, 

0  See  the  Naturalization  Act,  1870,  s.  10,  sub-s.  3,  and  Rule  35,  p.  193,  avi/t. 

*  See  Naturalization  Act,  1870, 10,  subfl.  1,  and  Rule  31,  p.  189,  wnlt^ 
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III.  Resumption  of  British  Nationality. 

British  nationality  can  be  resumed  in  the  following  three  modes :  — 

(A)  By  re-admission  to  British  nationality  under  the  Naturaliza- 

tion Act,  1870,  in  the  case  of  a  man  or  an  unmarried 
woman  of  full  age. 

(B)  By  marriage  in  the  case  of  a  woman. 

(C)  By  the  combined  effect  of  descent  and  place  of   residence 

during  infancy. 

(A)  By  re-admission.^  —  A  natural-bom  British  subject  may  resume 
British  nationality  on  obtaining  a  certificate  of  re-admission  to  British 
nationality.  Such  a  certificate  is  given  on  substantially'  the  same 
terms,  and  subject  to  the  same  conditions,  as  a  certificate  of  natural- 
ization. It  can  therefore,  apparently*,  be  obtained  only  by  an  adult, 
and  (in  the  case  of  a  woman)  only  by  an  unmarried  woman,  including 
in  that  term  a  widow. 

(B)  By  marriage.*  —  A  woman  who  by  marriage  with  an  alien  has 
become  an  alien  resumes  British  nationality  either  on  her  husband 
becoming  a  British  subject  or,  after  her  husband's  death,  by  marriage 
with  a  British  subject. 

(C)  By  the  combined  effect  of  descent  and  pUice  of  residence  during 
infancy.^  —  When  a  father,  or  a  mother  being  a  widow,  has  resumed 
British  nationality,  any  child  of  such  father  or  mother,  who  during  in- 
fancy becomes  resident  in  the  British  dominions  with  such  father  or 
mother,  is  '' deemed  to  have  resumed  "  the  position  of  a  British  subject. 

The  residence  of  the  child  may  be  in  any  part  of  the  British  do- 
minions, and  need  not  be  in  the  United  Kingdom.  The  expression 
'^  resumed  "  used  in  the  Naturalization  Act,  s.  10,  causes  some  difficulty. 
What  is  the  position  of  a  child  bom  out  of  the  British  dominions  after 
his  father  has  become  an  alien?  Such  child  can  scarcely  "resume  "a 
status  which  he  never  possessed.  Perhaps  emphasis  must  be  laid  on  the 
word  "deemed,"  and  a  child  bom  out  of  the  British  dominions  whilst 
the  father  is  an  alien  is  to  be  "deemed"  to  have  resumed,  i.  «.,  to  be 
legally  treated  as  though  he  had  resumed,  a  status  which,  in  fact, 
never  belonged  to  him. 

The  principles  of  the  common  law,  combined  with  the  enactments 
relating  to  the  acquisition  and  loss  of  British  nationality,  lead,  appar- 
ently, to  the  result  that  an  illegitimate  child  who  is  not  a  natural-bom 
British  subject  cannot  during  infancy,  in  general,  acquire  or  lose  the 
status  of  a  British  subject ;  for  the  acquisition  or  the  loss  of  British 
nationality  demands  that  his  relationship  to  his  parents  should  receive 
a  leg^  recognition  denied  to  it  by  English  law.  A  woman,  however, 
though  born  illegitimate,  may  of  course  acquire  or  lose  British  nation- 
ality by  marriage. 

1  See  Naturalization  Act,  1870,  s.  8,  and  Rule  30,  p.  187,  ante, 
3  Note  the  Natnralization  Act,  1870,  s.  8  (Rule  30,  pp.  187,  188,  anU\  para.  3,  aa  to 
residence  within  a  British  possession,  and  compare  s.  7  (Rule  25,  p.  181,  anU), 
'  See  Naturalization  Act,  1870,  s.  10,  and  Rule  31,  p.  189,  anU. 
^  See  Naturalization  Act,  1870,  s.  10,  suVe.  4,  and  Rule  36,  p.  195,  ante. 
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A  child,  farther,  who  is  duly  legitimated  under  the  law  of  his  par- 
ents' domicil  ^  is  in  England  recognised  as  the  child  of  his  parents, 
and  may,  therefore,  acquire  or  lose  British  nationality  daring  infancy. 


NOTE  6. 
SERVICE  OF  WRIT  OUT  OF   ENGLAND. 

Order  XI.,  rules  1,  2. 

(1)  Service  out  of  the  jurisdiction  of  a  writ  of  summons,  or  notice 
of  a  writ  of  summons,  may  he  allowed  hy  the  Court  or  a  Judge  when- 
ever— 

(a)  The  whole  suhject-matter  of  the  action  is  land  situate  within 

the  jurisdiction  (with  or  without  rents  or  profits) ;  or 
(h)  Any  act,  deed,  will,  contract,  obligation,  or  liability  affect- 
ing land  or  hereditaments  situate  within  the  jurisdiction, 
is  sought  to  be  construed,  rectified,  set  aside,  or  enforced 
in  the  action;  or 

(c)  Any  relief  is  sought  against  any  person  domiciled  or  ordina- 

rily resident  within  the  jurisdiction ;  or 

(d)  The  action  is  for  the  administration  of  the  personal  estate  of 

any  deceased  person,  who  at  the  time  of  his  death  was 
domiciled  within  the  jurisdiction;  or  for  the  execution 
(as  to  property  situate  within  the  jurisdiction)  of  the 
trusts  of  any  written  instrument,  of  which  the  person  to 
be  served  is  a  trustee,  which  ought  to  be  executed  accord- 
ing to  the  law  of  England ;  or 

(e)  The  action  is  founded  on  any  breach  or  alleged  breach  within 

the  jurisdiction  of  any  contract,  wherever  made,  which, 
according  to  the  terms  thereof,  ought  to  be  performed 
within  the  jurisdiction,  unless  the  defendant  is  domiciled 
or  ordinarily  resident  in  Scotland  or  Ireland ;  or 

(f)  Any  injunction  is  sought  as  to  anything  to  be  done  within 

the  jurisdiction,  or  any  nuisance  within  the  jurisdiction  is 
sought  to  be  prevented  or  removed,  whether  damages  are 
or  are  not  also  sought  in  respect  thereof ;  or 

(g)  Any  person  out  of  the  jurisdiction  is  a  necessary  or  proper 

party  to  an  action  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction. 
(2)  Where  leave  is  asked  from  the  Court  or  a  Judge  to  serve  a  writ, 
under  the  last  preceding  Rule,  in  Scotland  or  in  Ireland,  if  it  shall 
appear  to  the  Court  or  Judge  that  there  may  be  a  concurrent  remedy 
in  Scotland  or  Ireland  (as  the  case  may  be),  the  Court  or  Judge  shall 
have  regard  to  the  comparative  cost  and  convenience  of  proceeding  in 
England,  or  in  the  place  of  residence  of  the  defendant,  or  person 
sought  to  be  served,  and,  particularly  in  cases  of  small  demands,  to  the 

1  See  Rule  134,  p.  487,  ante. 
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powers  and  jurisdiction,  under  the  statutes  establishing  or  regulating 
them,  of  the  Sheriffs'  Courts,  or  Small  Debts  Courts  in  Scotland,  and 
of  the  Civil  Bill  Courts  in  Ireland,  respectively. 

Obdbb  XLVniA  (19  June,  1891),  bulb  1. 

Actions  by  and  against  Firms  and  Persons  carrying  on  Business 

in  Names  other  than  their  own. 

Any  two  or  more  persons  claiming  or  being  liable  as  co-partners, 
and  carrying  on  business  within  the  jurisdiction,  may  sue  or  be  sued  in 
the  name  of  the  respective  firms,  if  any,  of  which  such  persons  were 
co-partners  at  the  time  of  the  accruing  of  the  cause  of  action ;  and  any 
party  to  an  action  may  in  such  case  apply  by  summons  to  a  judge  for 
a  statement  of  the  names  and  addresses  of  the  persons  who  were,  at 
the  time  of  the  accruing  of  the  cause  of  action,  co-partners  in  any 
such  firm,  to  be  furnished  in  such  manner,  and  verified  on  oath  or 
otherwise,  as  the  judge  may  direct. 

NOTE  7. 
LIST  OF  ADMIRALTY  CLAIMS.* 

(i)  Any  claim  us  to  (1)  the  possession^  (2)  the  oumership^  (3)  the 
earnings  or  employment,  of  any  ship  registered  at  any  port  in  England.^ 

This  head  includes  three  different  kinds  of  claims,  viz.,  a  claim  to 
Repossession  of  a  ship  («.  g.j  where  a  ship  is  wrongfully  detained  by 
the  master  and  an  action  is  brought  to  dispossess  him ') ;  a  claim  in- 
volving a  dispute  as  to  ownership  ^  and  claims  by  an  owner  or  owners 
against  the  co-owners  of  a  ship,  under  which  class  comes  the  proceeding 
called  ^^an  action  of  restraint,"  whereby  the  minority  in  interest  of 
the  owners  of  a  British  ship  obtain  security  from  the  majority  when 
about  to  send  the  ship  on  a  voyage  against  the  will  of  the  minority.^ 

(it)  Any  claim  to  the  ownership,  possession,  or  employment  of  any 
foreign  ship  which  the  consvl  of  the  state  to  which  the  ship  belongs  con" 
senls,  or  which  the  parties  to  the  action  consent,  to  have  tried,^ 

^  I,  c,  olamu  in  respect  of  wHich  an  admiralty  action  is  maSntainahle.  See  WiUiams 
fc  Jiruce,  Adm,  Prae.,  2nd  ed.,  chaps,  i.  to  ix.  inolnsiye.  It  may  be  well  to  obeerre 
that  in  this  Note  **  British  "  means  (1)  as  applied  to  a  ship,  a  diip  owned  by  British 
subjects  within  the  Merchant  Shippingr  Act,  18M  (57  &  58  Vict.  cap.  60),  s.  1 ;  and 
(2)  as  applied  to  waters,  territorial  waters  of  the  British  dominions  (see  Territorial 
Waters  Jurisdiction  Act,  1878,  41  d;  42  Vict.  cap.  73),  and  *' foreign"  means  "not 
British.'' 

>  See  Willianu  (r  Bruce,  Pt.  I.,  chap,  i.,  pp.  21-30 ;  Admiralty  Goort  Act,  1861  (24 
Vict.  cap.  10),  s.  8 ;  3  d;  4  Vict.  cap.  65,  s.  4.  "England'*  in  these  claims  includes 
Wales.    See  p.  68,  ante. 

«  IT  4-  J5.,  p.  23 ;  The  New  Draper,  1802,  4  Rob.  287.  The  See  Reuter,  1811, 1  Dod. 
22;  The  Kent,  1862,  Lushington,  495. 

«  >r ^  £.,  p.  22 ;  The  Emprese,  1856,  Swab.  160;  The  GUugow,  1856,  Swab.  145. 

*  IT.  4-  B.,  p.  27 ;  The  Talea,  1880,  6  P.  D.  169. 

*  W,  JSr  -Sm  P*  ^*  They  do  not  make  a  separate  head  of  jurisdiction  in  respect  to 
foreign  owners,  but  group  together  all  claims  having  reference  to  possession,  restraint, 
and  ownership. 
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^'It  is  with  the  greatest  reluctance  that  the  Court  adjudicates  in 
''suits  of  possession  where  foreigners  alone  are  concerned;  when  it 
''does  proceed  in  such  cases,  it  is  only  in  order  to  preyent  further 
"inconvenience  and  loss  hj  resort  to  the  decisions  of  other  Courts 
"in  other  countries.  Where  the  consent  of  the  representative  of  the 
"foreign  state  to  which  the  vessel  helongs  is  withheld,  such  a  suit  is 
"seldom  or  never  entertained  unless  it  has  heen  referred  to  the  Court 
"hy  the  agreement  of  the  parties.  In  a  suit  between  foreigners,  where 
"the  main  question  in  the  cause  depends  upon  the  municipal  law  of 
"foreign  states,  and  not  upon  any  principle  of  the  maritime  law  as 
"administered  in  this  country,  the  Court  will  decline  to  decree  pos- 
"session,  for  it  will  not  be  instrumental  in  depriving  foreigners  of 
"rights  to  which  they  may  be  entitled  by  the  law  of  their  own  coun- 
"try.  But  the  Court  will  entertain  a  suit  instituted  by  a  British 
"subject  to  recover  possession  of  a  ship  which  has  come  to  this  coun- 
"try  in  the  possession  of  foreigners."  ^ 

It  is  doubtful  whether  the  Court  has  jurisdiction  to  entertain  an 
action  of  restraint  in  the  case  of  a  foreign  ship.^ 

(lit)  Any  claim  in  respect  of  any  mortgage  •  where  either  (a)  the  ship 
is,  or  the  proceeds  thereof  are,  under  arrest,^  or  (J>)  the  mortgage  has 
heen  duly  registered  under  the  Merchant  Shipping  Act,  189 4^ 

The  Court  of  Admiralty  had  no  original  jurisdiction  in  rem  over 
mortgages.  It  acquired,  however,  by  statute,  jurisdiction  (which  has 
passed  to  the  High  Court)  in  two  cases:  (1)  Where  the  mortgage  is 
unregistered,  but  the  ship  mortgaged  is  under  the  arrest  of  the  Court, 
or  (2)  the  proceeds  thereof  have  been  brought  into  the  registry.^ 

The  arrest,  it  should  be  noted,  must  be  not  only  an  actual  arrest, 
but  a  rightful  arrest,  that  is,  it  must  be  an  arrest  in  a  suit  which  the 
Court  has  jurisdiction  to  entertain.^ 

(iv)   Any  claim  to  enforce  a  bottomry  •  bond. 

"Bottomry  is  a  contract  by  which,  in  consideration  of  money  ad- 
"vanced  for  the  necessities  of  a  ship  to  enable  it  to  proceed  on  a  Yoy- 
"age,  the  keel  or  bottom  of  the  ship,  pars  pro  toto,  is  made  liable  for 
"the  repayment  of  the  money  in  the  event  of  the  safe  arrival  of  the 
"ship  at  its  destination.  Not  only  the  ship,  but  the  freight  and 
"cargo,  may  be  the  subject  of  hypothecation.  When  the  cargo  alone 
"is  hypothecated,  the  term  respondentia  is  applied  to  the  contract. 
"Respondentia  bonds  rest  on  the  same  general  principles  as  bottomry 

1  W.  ^  B.,  p.  24. 

>  See  W,  ^  B.,  p.  28,  note  (i),  and  The  Grc^f  Arthur  BemtUrrff,  1854,  2  Spinks,  £e. 
&  Ad.  30. 

«  TT.  ^  B.,  Part  I.,  chap.  51.,  pp.  31-41. 

4  3  <&  4  Viot.  cap.  65,  s.  3 ;  W,  ^  B„  pp.  37,  38 ;  The  Eoangeliatria,  1876,  2  P.  D. 
241  (n). 

6  Admy.  Ct.  Act,  1861  (24  &  25  Vict.  cap.  10),  8. 11 ;  M.  S.  Act,  1894  (57  &  58  Viot. 
cap.  60),  88.  31-38,  taken  with  Interpretation  Act,  1889  (52  d;  53  Viet.  cap.  63),  a.  38, 
Bub-8. 1  ;  TT.  4-  B.,  pp.  38-40. 

*  S&4  Viot.  cap.  65,  8.  3. 

f  W.Jt  B.,  p.  38,  note  (q),  The  Evangdistria,  1876, 2  P.  D.  241  (n) ;  Taylor  t.  Carryl^ 
1857,  20  Howard,  583,  599  (U.  S.). 

^  W.^-  B.,  Pt.  I.,  chap,  iii.,  pp.  42-70. 
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^'  bonds  on  the  ship, "  ^  and  for  the  present  purpose  may  be  incladed 
under  bottomry.  The  Court,  as  representing  the  Court  of  Admiralty, 
has  original  jurisdiction  to  entertain  an  action  in  rem  for  any  claim 
on  a  bottomry  bond  or  on  a  respondentia  bond. 

(v)  Any  claim  far  ciamage  done  or  received  by  any  British  or  for- 
eign *  ship,  whether  on  the  high  seas  or  not.* 

''The  Court  of  Admiralty  always  exercised  undisputed  jurisdiction 
''over  torts  committed  by  its  own  subjects  on  the  high  seas,  but  the 
''ancient  statutes  expressly  prohibited  it  entertaining  any  cause  of 
"action  arising  within  the  body  of  a  country.     So  far,  however,  as 
"related  to  the   jurisdiction  of  the  Court  in  cases  of  damage,   this 
"prohibition  was  almost  entirely  done  away  with  prior  to  the  transfer 
"of  the  jurisdiction  of  the  Admiralty  Court  to  the  High  Court  of  Jus- 
"tice."  ^     Since  the  Admiralty  Court  Act,  1861,  the  Court  of  Admi- 
ralty has  entertained  suits  for  collision  between  British  ships  in  foreign 
inland  waters ;    and  the  Court  of  Admiralty,  and  the  High  Court  as 
representing  it,  has  also  entertained  suits  for  collisions  between  foreign 
ships  in  foreign  waters,  and  between  an  English  and  a  foreign  ship  in 
foreign  waters.^ 

The  term  "damage  "  in  this  claim  includes  personal  injury.'  But  the 
Court  of  Admiralty  never  possessed,  and  the  High  Court  therefore  has 
not  jurisdiction  to  entertain,  an  action  in  rem  for  loss  of  life,  under 
Lord  Campbell's  Act  ^  or  otherwise. 

(w)  Any  claim  *  by  the  owner,  consignee,  or  assignee,  of  a  bill  of 
lading  carried,  or  to  be  carried,*  by  any  British  or  foreign  ship  *°  into 
any  port  in  England,  for  (1)  damage  done  to  goods  by  the  negligence  or 
miscondtict  of  the  owner,  master,  or  crew,  or  (2)  any  brea^eh  of  dvty  or 
breach  of  contra^st,  in  relation  to  the  goods  and  connected  with  damage 
to  t?iem,^^  on  the  part  of  the  master,  owner,  or  crew.^ 

1  W.  ^  B.,  p.  42. 

3  See  T^  Mecca,  [1895]  P.  (C.  A.)  96, 108,  jadgment  of  Lindley,  L.  J. 

«  IT.  ^  B.,  Pt.  I.,  chap.  iT.,  pp.  71-107 ;  3  &  4  Vict.  cap.  65,  s.  6 ;  Admy.  Ct.  Act,  1861 
(24  d;  25  Vict.  ci4>.  10),  8.  7 ;  M.  S.  Act,  1894  (57  &  58  Vict.  cap.  60),  8.  688,  taken 
with  Interpretation  Act,  1889,  8.  38,  snb-s.  1;  The  Clara  Killam,  1870,  L.  R.  3  A.  <& 
£.  161 ;  7%e  Malvini,  1863,  Br.  <&  L.  57 ;  The  Gri^swald,  1859,  Sw.  430 ;  The  Sylph, 

1867,  L.  R.  2  A.  <&  £.  24  ;  The  Diana,  1862,  Lush.  539 ;  The  Courier,  1862,  Lush.  541 ; 
T%e  Vera  Cruz,  1884, 10  App.  Cas.  69 ;  7^  Robert  Pow,  1863,  Br.  <&  L.  99.  See  7%e 
I%eta,  [1894]  P.  280,  as  to  meaning:  of  damage  done  "bj  "  a  ship. 

*  W.  ^  B„  p.  71. 

«  Ibid.,  p.  75 ;  The  Courier,  1862,  Lnsh.  541;  The  Diana,  1862,  Lush.  539 ;  TU  HaUey, 

1868,  L.  R.  2  P.  C.  193. 

8  The  Sylph,  1867,  L.  R.  2  A.  <&  E.  24. 

7  The  Vera  Crux,  1884, 10  App.  Gas.  59. 

8  W.  ^  B.,  Pt.  I.,  chap.  T.,  pp.  108-113. 
d  The  Danzig,  1863,  Br.  &  L.  102. 

^^  See  The  Mecca,  [1895]  P.  (G.  A.)  96, 108,  judgment  of  Lindley,  L.  J. 

"  w.i-B.,  p.  no. 

w  24  Vict.  cap.  10,  b.6;  The  Bahia,  18a3,  Br.  &  L.  61 ;  The  Patria,  1871,  L.  R.  3 
A.  <&  E.  436 ;  7%6  Pietx  Superiore,  1874,  L.  R.  5  P.  G.  482 ;  The  Norway,  1864,  Br.  <& 
L.226;  T^Danne6ro£r,  1874,  L.R.  4  A.  d;E.  386;  7^  foxan,  1863,  Br.  <&  L.  1 ;  The 
Tigreee,  1863,  Br.  <&  L.  38;  The  St.  Cloud,  1863,  Br.  d;  L.  4;  2^  Princess  Boyal, 
1870,  L.  R.  3  A.  d;  £.  41. 
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This  claim  is  not  maintainable  if  any  owners  or  part  owner,  of  the 
ship  is  domiciled  in  £ngland.^ 

The  jurisdiction  of  the  Coart  depends  upon  the  Admiralty  Court 
Act,  1861  (24  Vict.  cap.  10),  s.  6. 

In  order  that  the  claim  may  be  maintainable,  the  following  circum- 
stances must  exist :  — 

Mrst,  The  claim  must  be  made  by  the  owner  or  consignee  or  as- 
signee of  the  bill  of  lading  of  goods,  and  the  term  ''assignee  "  is  to  be 
construed  in  accordance  with  18  &  19  Vict.  cap.  Ill,  s.  1.' 

Secondly.  The  goods  in  respect  of  which  the  action  is  brought  must 
be  goods  carried  or  to  be  carried  into  England.  The  word  ''carried  " 
is  interpreted  in  a  wide  sense,  and  the  Court  will  entertain  a  claim  for 
short  delivery  of  cargo.'  The  word  "carried"  does  not  mean  im- 
ported, but  applies  where  goods  are  only  incidentally  brought  into  an 
English  port.^ 

Thirdly,  The  breach  of  duty  or  contract  must  be  in  relation  to  the 
goods,  and  connected  with  damage  to  them.*  Thus  an  action  cannot 
be  maintained  for  a  breach  of  duty  conunitted  by  the  master  of  the 
ship  before  the  goods  are  put  on  board. 

Fourthly.  No  owner  or  part  owner  of  the  ship  must  be  domioiled  * 
in  England.  "Owner"  means  owner  at  the  time  when  the  damage  is 
done. 

(vii)  Any  claim  for  salvaged 

"Salvage  is  the  reward  payable  for  services  rendered  in  saving 
"property  lost  at  sea,  or  in  saving  any  wreck,  or  in  rescuing  a  ship  or 
"boat,  or  her  cargo  or  apparel,  or  the  lives  of  the  persons  belonging 
"to  her  from  loss  or  danger." ' 

For  all  details  as  to  the  nature  of  salvage,  the  reader  is  referred  to 
books  on  admiralty  law,  and  especially  to  Williams  &  Bruce* 8  Admi- 
ralty Practice  J^ 

For  our  present  purpose  the  following  points  should  be  noted :  — 

First.  The  Court  of  Admiralty  had  originally  no  jurisdiction  in 
salvage  cases  unless  the  services  were  performed  on  the  high  seas ;  bat 
the  jurisdiction  of  the  Court  has  been  gradually  extended  by  various 
statutes,  and  now,  by  s.  565  of  the  Merchant  Shipping  Act,  1894,  it 
is  provided  that,  subject  to  certain  provisions  in  that  Act,^*  the  High 

1  See  p.  749,  note  12. 

a  See  IT.  ^  jB.,  p.  108 ;  The  St.  Claud,  1863,  Br.  A  L.  4. 

8  The  Danzig,  1863,  Bp.  &  L.  102. 

*  The  Pieve  Superiore,  1874,  L.  R.  5  P.  C.  482 ;  The  Bahia,  1863,  Br.  &  L.  61. 

6  The  Santa  Anna,  1863,  32  L.  J.  P.  <&  M.  198. 

0  As  to  nature  of  domicil,  see  Rules  1  to  11,  pp.  79-129,  and  Role  19,  p.  154,  ante. 

7  W.  Sr  ^M  P*^*  1m  chap,  yi.,  pp.  114-174,  and  especially  p.  139.  "  The  Admiralty 
**  Diyision  is  now  enabled  to  entertain  all  actions  of  salvage,  however  small  may  be  the 
**  value  of  the  property  saved,  or  the  amount  claimed  by  the  salvors."  W.  4r  B.,  p. 
139,  dtingr  The  Empress,  1872,  L.  R.  3  A.  <&  £.  502.  See  also,  as  to  salvage  for  saving 
life,  Admy.  Ct.  Act,  1861  (24  <&  25  Vict.  cap.  10),  s.  9,  and  M.  S.  Act,  1894,  s.  545, 
taken  with  Interpretation  Act,  1889,  s.  38,  sub-s.  1 ;  The  WiUem  III.  1871,  L.  R.  3 
A.  &  E.  487 ;  The  Johannes,  1860,  Lush.  182 ;  TT.  #•  B.,  p.  116. 

8  W.  ^  B„  p.  114. 

*  See  W.  ir  B.,  chap,  vi.,  p.  114  and  following. 
i»  As  to  which  see  TT.  4-  B.,  pp.  132-179. 
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Court  has  ''jurisdiction  to  decide  upon  all  claims  whatsoever  relating 
*'to  salvage,  whether  the  services  in  respect  of  which  salvage  is 
''claimed  were  performed  on  the  high  seas  or  within  the  body  of  any 
"county,  or  partly  on  the  high  seas  and  partly  within  the  body  of  any 
"county,  and  whether  the  wreck  in  respect  of  which  salvage  is  claimed 
"is  found  on  the  sea  or  on  the  land,  or  partly  on  the  sea  and  partly 
"on  the  land."  ^ 

Secondly,  The  High  Court  "is  now  enabled  to  entertain  all  actions 
"of  salvage,  however  small  may  be  the  value  of  the  property  saved 
*'or  the  amount  claimed  by  the  salvors."  ' 

Thirdly,  The  jurisdiction  to  entertain  claims  for  salvage  of  life 
extends  to  the  salvage  of  life  from  any  British  ship  wheresoever  the 
service  may  be  performed,  and  from  any  foreign  ship  where  the  ser- 
vice has  been  rendered  either  wholly  or  in  part  in  British  waters,  and 
may,  under  an  agreement  with  the  government  of  any  foreign  country, 
be  extended  by  Order  in  Council  to  cases  in  which  the  services  are 
rendered  by  the  saving  of  life  from  a  ship  of  such  foreign  country, 
whether  within  British  waters  or  not.' 

(yiii)  Any  claim  far  towage  *  against  any  British  *  or  foreign  ship.  • 
(ix)  Any  claim  for  necessaries  supplied  to  any  foreign  ship.'' 
This  claim,  which  rests  upon  3  &  4  Vict.  cap.  65,  s.  6,  applies 
only  to  foreign  ships;  but  a  claim  against  a  ship  which,  at  the  time 
when  the  necessaries  were  supplied,  belonged  to  a  foreigner,  cannot  be 
defeated  by  a  transfer  to  a  British  owner  before '  or  after  ^  the  com- 
mencement of  the  action.  The  words  of  the  section  give  the  Court 
jurisdiction  to  entertain  claims  for  necessaries  supplied  to  a  foreign 
ship  in  a  British  ^^  or  colonial  port,  ^^  but  not  for  necessaries  supplied  to 
a  foreign  ship  in  a  foreign  port,^^  unless,  as  may  happen,  the  foreign 
port  is  upon  the  high  seas ;  ^  and  "  it  has  been  laid  down  in  general 
"terms  that  the  Court  will  entertain  claims  for  necessaries  only  in 
"  cases  where  the  owners  would  be  liable  at  common  law. "  ^* 

1  M.  S.  Act,  1894,  8.  565,  re-enaotixig  M.  S.  Act,  1854,  8.  476.  Note  that  W.  4*  B.'s 
oomments  refer  to  the  M.  S.  Act,  1854.  See  further,  as  to  salyage  for  saving  life, 
Admy.  Gt.  Act,  1861,  8.  9 ;  M.  S.  Act,  1894,  8.  545 ;  IT.  4*  B.,  p.  116 ;  The  WiUem  III, 
1871,  L.  R.  3  A.  <&  £.  487 :  The  Johannes,  1860,  Luah.  182. 

8  IT.  ^  B.,  p.  139. 

*  M.  S.  Act,  1894,  8.  545,  and  W,  4*  B.,  p.  136,  note  (a). 
«  3  &  4  Vict.  cap.  65,  8.  6;  W,  f-  B,,  Part  I.,  chap.  yiii. 

^  As  to  meaning  of  **  British  '*  and  "  foreign,"  see  note  1,  p.  747,  ante, 

•  TT.  ^  B.,  p.  175.  Compare  The  Mecca,  [1895]  P.  (G.  A.)  96,  108,  judgment  of 
LindUy,  L.  J. 

T  3  &  4  Vict.  cap.  65,  s.  6 ;  W,  Sr  B.,  pp.  178-188 ;  The  Henrich  Bjdm,  1886, 11  App. 
Gas.  270.  See  7%e  Mecca,  [1896]  P.  (G.  A.)  95,  overmling  The  India,  1863,  32  L.  J. 
P.  &  M.  185,  186,  judgment  of  Dr.  Lushington,  imd  note  that  oases  which  do  not  come 
within  claim  iz.  may  come  within  claim  z. 

8  I%e  EUa  A,  Clark,  1863,  Br.  <&  L.  32,  37. 

»  The  Princess  Charlotte,  1864,  33  L.  J.  P.  &  M.  188. 

10  The  Henrich  Bjdm,  1886, 11  App.  Gas.  270. 

^  The  Wataga,  1856,  Sw.  165. 

^  The  India,  1863,  32  L.  J.  P.  &  M.  185. 

u  I%e  Mecca,  [1895]  P.  (G.  A.)  95, 108,  judgment  of  Lindley,  L.  J. 

M  W,  ^  B.,  p.  180. 
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(x)  Any  daim  far  necessaries  supplied  to  any  ship  ^  elsewhere  than 
in  the  port  to  which  she  belongs,^ 

This  claim  is  not  maintainoMe  if  any  otanery  or  part  owner,  of  the 
ship  is  domiciled  *  in  England,* 

This  claim,  the  jurisdiction  to  entertain  which  depends  npon  the 
Admiralty  Court  Act,  1861,  s.  5,  applies  whether  the  ship  to  which 
the  necessaries  are  supplied  he  British  or  foreign.* 

The  jurisdiction  to  maintain  the  claim  is  subject  to  two  restric- 
tions :  — 

(1)  The  necessaries  must  not  be  supplied  in  the  port  to  which  the 
ship  belongs. 

(2)  No  owner  of  the  ship  must  be  domiciled  in  Elngland  or  Wales. 
{xi)    Any  claim  of  the  master  or  seamen  for  tmzges  earned  on  board 

any  British  or  foreign  ^  ship,  and  of  the  master  for  disbursements  on 
account  of  such  ship.^ 

No  distinction  is  drawn  between  claims  by  those  serving  on  board 
British  ships,  and  claims,  either  by  foreigners  or  by  British  subjects, 
against  foreign  vessels  which  happen  to  be  in  the  ports  of  this  king- 
dom. At  the  same  time  the  exercise  of  this  jurisdiction  is,  as  regards 
a  foreign  ship,  discretionary  with  the  Court;  and  if  the  consent  of 
the  representative  of  the  government  to  which  the  vessel  belongs  is 
withheld  upon  reasonable  cause  being  shown,  ^  the  Court  may  decline  to 
exercise  its  authority. ^^ 

{odi)  Any  claim  for  building,  equipping,  or  repairing  any  British 
or  foreign  ^^  ship,  where,  at  the  commencement  of  the  action,  the  ship 
is,  or  the  proceeds  thereof  are,  under  arrest  ^^ 

(xiit)  Any  claim  to  enforce  a  judgment  in  rem  obtained  against  a 
British  or  foreign  ship  in  a  foreign  Court .^^ 

A  judgment  in  rem  was  obtained  against  a  ship  in  a  foreign  Court  of 
Admiralty  whereby  the  plaintiff  in  the  foreign  action  was  entitled  to 
recover  £25,000.  The  judgment  not  having  been  satisfied,  the  ship 
comes  into  an  English  port.  A,  the  plaintiff  in  the  foreign  action, 
brings  an  action  in  rem  against  the  ship  in  respect  of  the  foreign  judg- 
ment.    The  Court  has  jurisdiction  to  entertain  the  action. ^^ 

1  /.  e.,  any  ship,  whe^er  British  or  foreign.  See  Th^  Mecca,  [18d5]  P.  (C.  A.)  99, 
oyerroling  The  India,  1863,  32  L.  J.  P.  <&  M.  185. 

2  24  &  25  Vict.  cap.  10,  s.  6;  TT.  ^  B.,  p.  187;  The  Pacific,  1864,  Br.  &  L.  243; 
Ex  parte  Michael,  1872,  L.  R.  7  Q.  B.  658 ;  !Z%«  7W  Ellens,  1872,  L.  R.  4  P.  C.  161 ; 
The  Henrich  BjOm,  1886,  11  App.  Gas.  270 ;  The  Ella  A.  Clark,  1868,  Br.  A  L. 
32. 

s  As  to  nature  of  domicil,  see  Rules  1  to  11,  pp.  79-129,  ante. 

*  The  Bahia,  1863,  Br.  &  L.  61. 

»  The  Mecca,  [1895]  P.  (C.  A.)  96. 

•Ibid, 

T  W,  ^  B„  p.  200.    See  The  Mecca,  [1895]  P.  (C.  A.)  95. 

8  Admy.  Ct.  Act,  1861,  s.  10;  IT.  4"  B.,  Pt.  I.,  chap,  ix.,  pp.  189-309. 

»  Hie  Leon  XIIL  1883,  8  P.  D.  (C.  A.)  121. 

10  The  Nina,  1867,  L.  R  2  P.  C.  38.    See  IT.  ^  B„  p.  200. 

11  The  Mecca,  [1895]  P.  (C.  A.)  95, 108,  judgment  of  Lindley,  L.  J. 

W  IT.  4-  B.,  pp.  187, 188 ;  24  Vict.  cap.  10,  s.  4 ;  The  Aneroid,  1877, 2  P.  D.  189. 
i«  T%e  City  of  Mecca,  1879,  6  P.  D.  28;  1881,  6  P.  D.  (C.  A.)  106;  The  BM  Bw> 
deugh,  1851,  7  Moore  P.  C.  267  ;  W.  ^  B.,  p.  107. 
i«  The  City  qf  Mecca,  1881,  6  P.  D.  (G.  A.)  106.    The  action  failed  in  the  partionki 
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This  claim  (it  is  submitted)  may  be  pat  in  a  more  general  form, 
and  it  may  be  laid  down  that  the  Court  has  jurisdiction  to  entertain 
an  action  in  rem  for  the  enforcement  of  any  maritime  lien  if  the  case 
is  one  in  which,  according  to  English  law,  a  maritime  lien  exists. 


NOTE  8. 
THEORIES   OF   DIVORCE. 

The  doctrine  maintained  by  the  Courts  of  any  country  with  regard 
to  jurisdiction  in  matters  of  divorce  and  points  connected  therewith 
ultimately  depends  upon  the  view  entertained  by  such  Courts  with 
regard  to  the  nature  of  divorce.  On  this  matter  three  different  theo- 
ries, resting  at  bottom  on  the  different  views  which  may  be  taken 
of  marriage,  have  been  maintained  at  different  times  and  in  different 
countries.  These  theories  may  for  convenience  be  termed  the  '*  con- 
tractual theory,"  the  *' penal  theory,"  and  the  '^ status  theory"  of 
divorce. 

(A)  The  Contractual  Theory. —  Marriage  may  be  regarded  mainly 
as  a  contract  between  the  parties  thereto.  On  this  view  of  marriage, 
divorce  is  naturally  regarded  as  the  rescission  of  the  marriage  con- 
tract, on  the  terms  or  conditions  (if  any)  for  its  determination  agreed 
upon  between  the  parties  at  the  time  of  the  marriage ;  as,  for  example, 
that  it  might  be  put  an  end  to  on  the  ground  of  incompatibility  of 
temper,  or  of  the  husband's  desertion  of  the  wife.  Even  on  what 
may  be  termed  the  extreme  contractual  theory,  marriage  has  never  in 
modem  times  been  put  on  exactly  the  same  footing  as  other  agreements. 
The  conditions  of  the  contract,  as  to  its  rescission  and  otherwise,  have 
never,  in  Christian  countries  at  least,  been  held  to  be  subject  to 
variation  at  the  will  of  the  parties,  but  have  always  been  treated  as 
determined  by  the  law  of  the  country  under  the  law  whereof  the  mar- 
riage is  made.  It  has  further  been  almost  universally  held  that  a 
marriage  can  be  dissolved  only  by  public  authority.  Still,  on  the  con- 
tractual view,  a  divorce  may  fairly  be  described  as  the  rescission  of 
a  contract,  and  the  right  to  divorce  may  be  regarded  as  the  right  of 
the  party  aggrieved  to  have  the  marriage  contract  rescinded  on  the 
conditions,  if  any,  agreed  upon  between  the  parties  with  reference  to 
its  rescission. 

Results  of  Theory,  —  From  this  theory  two  consequences  naturally 
ensue.  First,  if  the  parties  marry  under  a  law  which,  like  that  of 
England  before  1858,  or  of  modem  Italy,  does  not  recognise  divorce, 
neither  of  them  can  have  under  any  circumstances  the  right  to  petition 
the  tribunals  of  any  country  whatever  for  a  divorce.  For  a  person  who 
has  married,  for  instance,  under  the  law  of  Italy,  has  entered  into  an 
agreement,  one  of  the  terms  of  which  is  that  it  shall  never  be  rescinded. 
He  cannot,  therefore,  have,  in  virtue  of  this  contract,  a  ground  for 

case  because  the  iomagn  jndj^ment  was  not  a  jadgrment  in  rem,  but  the  principle  waa 
apparently  admitted.    The  jurisdiction  does  not  depend  upon  statate. 
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applying  to  the  Courts  of  any  coontry  whatever  for  its  rescission.^ 
Secondly,  jurisdiction  in  matters  of  divorce  belongs,  on  this  view,  ex- 
clusively to  the  tribunals  of  the  country  under  the  law  of  which  the 
marriage  was  celebrated.  The  latter  conclusion  is  no  doubt  not  an 
inevitable,  but  is  certainly  a  natural,  result  of  the  general  theory. 

Defects  of  Theory,  —  The  contractual  theory,  though  often  main- 
tained, has  never  been  found  satisfactory.'  The  parties  to  a  marriage 
do  not,  in  fact,  contemplate  its  rescission,  but  intend  to  enter  into  an 
agreement  for  life.  The  intervention,  again,  of  the  state  aims  rather 
at  the  punishment  of  an  offender  or  the  relief  of  a  person  injured  by 
the  misconduct  of  another,  than  at  the  giving  effect  to  a  contract. 

(B)  Penal  Theory.  —  Marriage  may  be  regarded  as  a  contract 
imposing  on  each  of  the  parties  duties  in  the  fulfilment  of  which  the 
state  is  so  much  concerned  that  the  breach  thereof  exposes  the  offender 
to  legal  penalties.  On  this  view  of  marriage  a  divorce  is  naturally 
regarded  as  the  penalty  inflicted  by  the  state  on  offences  against  the 
marriage  relation. 

BeauUs  of  Theory,  — The  "penal  theory"  is  inconsistent  with  the 
view  that  the  right  to  divorce  depends  on  the  terms  imposed  by  the  law 
under  which  the  parties  married.  The  liability  to  divorce  depends, 
on  the  penal  theory,  like  the  liability  to  other  criminal  punishments, 
on  the  law  of  the  place  where  the  criminal  is  residing,  or  where  the 
offence  is  committed.  Hence,  jurisdiction  in  matters  of  divorce  is, 
on  this  view,  given  by  the  temporary  residence  of  married  persons 
within  a  given  country,  especially  if  the  offence  against  the  marriage 
relation,  e,  y,j  adultery,  is  committed  within  the  limits  of  such  coun- 
try. The  penal  theory  of  divorce  has  not,  on  the  whole,  been  favoured 
by  English  tribunals,'  but  has  certainly  influenced  Scotch  Courts,  and 
affords  the  theoretical  justification  for  the  freedom  with  which  they 
have  in  practice  exercised  jurisdiction  in  matters  of  divorce.^ 

Defects  of  Theory.  —  This  theory  has  at  least  two  defects.  Divorce, 
in  the  first  place,  is  not  of  necessity  a  penal  proceeding.  It  may,  as 
in  countries  where  it  is  granted  because  of  the  lunacy  of  one  of  the 
parties  to  the  marriage,  not  be  the  punishment  for  any  offence,  and 
is,  in  any  case,  far  more  naturally  looked  upon  as  a  measure  of  re- 
lief to  the  husband  or  wife,  or  to  both,  than  as  a  punishment  to 
either.  In  the  second  place,  if  divorce  be  the  punishment  for  a  crime, 
there  is  a  difficulty  in  seeing  why  it  should  have  an  extra-territorial 
effect. 

(C)  Status  Theory.  —  Marriage  may  be  regarded  as  a  contract 

1  Tovey  t.  Lindsay,  1813, 1  Dow.  117, 131, 140. 

3  Warrender  t.  Wcarrender,  1835,  2  CI.  <&  F.  488 ;  MardautU  t.  Mardaunt,  1870,  L. 
R.  2  P.  <&  D.  109,  126,  judfirment  of  Lord  Penzance, 

*  Mordaunt  y.  Moncri^e,  1874,  L.  R.  2  So.  Ap.  374.  Thus  a  committee  of  a  Innatie 
may  bring  a  snit  for  the  diasolation  of  the  lunations  marriage.  Baker  t.  Bakery  1880,  5 
P.  D.  142.  "  Proceedings  of  thia  kind  [t.  6.,  for  diyorce]  are  not  criminal,  and  if  not 
"  criminal  then  they  mnst  be  civil,  for  there  cannot  be  qoasi  ciril  or  qnasi  criminal 
**  cases."    Branford  v.  Bradford,  1878,  4  P.  D.  72,  73,  judgment  of  Haitnen,  Pros, 

^  For  Scotch  yiewa  of  divoroe  jurisdiction,  see  Ma^Jcay,  Cawri  qf  Session^  ii.,  pp. 
262-268. 
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which  creates  or  conBtitates  a  special  status,  viz.,  the  status  or  condition 
of  husband  and  wife.  On  this  view  of  marriage  a  divorce  is  the  act 
by  which  a  state  through  a  public  authority  dissolves  or  puts  an  end  to 
the  marriage  status. 

Results  of  Theory.  —  First,  the  claim  to  divorce  has,  on  this  view, 
no  connection  with  the  terms  of  the  marriage  contract,  for  a  divorce  is 
not  the  rescission  of  an  agreement,  but  the  extinction  of  a  status,  the 
continuance  of  which  is  in  the  judgment  of  the  state  inexpedient, 
whether  on  grounds  of  justice  or  of  policy.  Hence,  secondly,  the  fact 
that  the  parties  were  married  under  a  law  which  did  not  recognise 
divorce  affords  no  reason  why  the  Courts  of  a  state,  the  law  of  which 
does  recognise  divorce,  should  not  dissolve  their  marriage.  Thirdly, 
jurisdiction  to  dissolve  a  marriage  naturally  belongs  on  this  view  ex- 
clusively to  the  tribunals  of  the  country  where  the  parties  are  domi- 
ciled. For  this  is,  according  to  the  doctrine  generally  prevalent,  the 
country  to  which  the  parties  belong,  and  by  the  law  of  which  their 
status  is  determined.^  Fourthly,  a  judgment  pronounced  by  such  tri- 
bunals has  effect  everywhere. 

It  should  be  noticed  that  the  Courts  of  countries,  whose  law  makes 
allegiance  and  not  domicil  determine  a  person's  status,  would  naturally 
hold  that  the  right  to  divorce  depends  on  the  law  of  the  country  of 
which  the  parties  to  a  marriage  are  citizens,  and  that  jurisdiction  in 
matters  of  divorce  belongs  exclusively  to  the  Courts  of  such  country. 


NOTE  9. 

EFFECT   OF  FOREIGN   DIVORCE  ON  ENGLISH  MAR- 
RIAGE. 

(A)  State  of  the  Law  before  1858.  —  Till  the  year  1858,  when  the 
Matrimonial  Causes  Act,  1857,  came  into  operation,  our  Courts  in- 
clined towards  the  contractual  theory  of  divorce,'  and  on  the  whole 
held  that  the  right  to  divorce  depended  on  the  terms  of  the  marriage 
contract.*  From  this  theory,  combined  with  the  fact  that  no  means 
then  existed  by  which  a  marriage  could  be  dissolved  in  due  course  of 
law  by  the  English  Courts,  ^  arose  two  doctrines  which,  on  the  whole, 
received  the  approval  of  English  tribunab. 

The  first  doctrine  was  that  no  foreign  Court  could,  under  any  circum- 
stances, pronounce  a  divorce  which  should  be  held  valid  in  England  of 
the  parties  to  an  English  marriage.  This  view,  which  was  a  legitimate 
inference  from  the  premises  on  which  it  was  based,  may  be  termed  the 
received  doctrine.  No  decision  can  be  cited  which  shows  that  our  Courts 
ever,  prior  to  1858,  recognised  the  right  of  foreign  tribunab  to  dissolve 
an  English  marriage,  and  several  decbions  exist  which  can  hardly  with 

1  See  judgment  of  Brett,  L.  J.,  Nihoytt  t.  Nibouet,  1878,  4  P.  D.  (G.  A.)  1,  9. 

3  See  p.  753,  arUe, 

»  Tovey  v.  Lindsay,  1813, 1  Dow.  117, 131, 140. 

*  Wilkinson  t.  Gibson,  1867,  L.  R.  4  Eq.  162, 168. 
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fairness  be  interpreted  as  consistent  with  the  opinion  that  an  English 
marriage  was,  under  any  circumstances,  dissoluble.^  But,  though  the 
dogma  that  an  English  marriage  was  indissoluble  was  the  received 
opinion  of  the  Courts,  it  was  one  which  never  obtained  decisive  judicial 
sanction.  The  cases  which  could  be  cited  in  its  support  do  not  go 
further  than  showing  that  our  Courts  would  not  recognise  a  divorce 
when  the  parties  to  it  were  not  domiciled  in  the  country  where  the 
divorce  was  obtained,  and  it  has  even  been  maintained  that  the  posi- 
tion, that  a  foreign  tribunal  can  dissolve  an  English  marriage  when 
the  parties  thereto  are  domiciled  within  its  jurisdiction,  is  consistent 
with  all  English  decisions,  though  it  may  not  be  consistent  with  the 
resolution  of  the  judges  in  LoUey^s  Case.^  Though,  in  short,  before 
1858,  the  contractual  theory  was,  on  the  whole,  predominant,  yet  it 
never  received  full  legal  recognition,  while  its  effects  were  counter- 
acted by  the  partial  influence  of  what  we  have  termed  the  status 
theory  of  divorce.* 

The  second  doctrine  resulting  from  the  contractual  theory  was  that 
every  marriage  celebrated  in  England  was  an  English  marriage,  and, 
therefore,  indissoluble  by  the  decree  of  a  foreign  tribunal.  Hence  it 
was  on  one  occasion  decided  that  the  marriage  in  England  of  a  Dane 
domiciled  in  Denmark  could  not,  as  far  as  effects  in  England  went, 
be  dissolved  by  a  Danish  divorce.  The  conclusion,  however,  that 
every  marriage  celebrated  in  England  was  an  English  marriage,  and, 
therefore,  indissoluble,  was  erroneous,  even  on  the  contractual  theory 
of  divorce.  For  even  if  the  right  to  divorce  depends  on  the  terms  of 
the  marriage  contract,  these  terms  are  fixed  by  the  law  of  the  country 
subject  to  which  the  marriage  is  made,  which,  no  doubt,  is  in  general 
the  law  of  the  country  where  the  marriage  is  celebrated,  but  may  be 
the  law  of  the  country  where  the  husband  is  domiciled.  This  was 
perceived   long  before    the   passing  of   the  Matrimonial  Causes  Act, 

1857,  and  the  better,  though  not  the  predominant  opinion  became, 
that  the  marriage  in  England  between  parties  of  whom  the  husband 
was  domiciled,  for  example,  in  Scotland,  was  not  an  English  but  a 
Scotch  marriage,  and,  therefore,  not  affected  by  the  rule  making  Eng- 
lish marriages  indissoluble.^     The  state  of  the  law,  therefore,  prior  to 

1858,  may  be  thus  summed  up. 

First.  An  English  marriage  was  generally  held  to  be  indissoluble, 
though  some  lawyers  inclined  to  the  opinion  that  when  the  parties  to 
such  a  marriage  were  domiciled  in  a  foreign  country  they  might  obtain 
a  divorce  which  would  be  held  valid  in  England. 

Secondly.  The  Courts  often  identified  a  marriage  celebrated  in 
England  with  an  English  marriage,  but  the  better  opinion  was  that 
the  character  of  a  marriage  depended  on  the  domicil  of  the  husband  at 
the  time  of  its  celebration. 

1  LoUey's  Case,  1812,  2  CI.  <&  F.  567  ;  Macarthy  y.  De  Caix,  1831,  2  GL  &  F.  568. 

«  Shaw  V.  Gould,  1868,  L.  R.  3  H.  L.  55,  85. 

>  Warrender  t.  Warrender,  1835,  2  CL  &  F.  488 ;  drnway  y.  BeoMUy.  1881,  3  Hags. 
Ego.  639. 

«  WarrenderT.  Warrender,  1835,2  GL  &  F.  488.  See  now,  HarMy  t.  Famie,  1882, 
8  App.  Cas.  43. 
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(B)  State  of  the  Law  since  1868.  —  Our  Courts  have,  gince  1858, 
surrendered  the  theory  that  an  £nglish  marriage  cannot  be  dissolved 
by  a  foreign  divorce,  and  admit  that  where  the  parties  to  such  a  mar- 
riage are  hon&fide  domiciled  in  a  foreign  country,  the  tribunals  of  that 
country  have  jurisdiction  to  pronounce  a  divorce  which  will  he  held 
valid  in  England.  This  view  of  the  present  state  of  the  law  has  been 
put  forward  throughout  this  treatise,^  and  can  be  maintained  with 
confidence  on  the  following  grounds :  — 

First,  The  Matrimonial  Causes  Act,  1857,  strikes  at  the  root  of 
the  theory  that  no  English  marriage  can  he  dissolved  by  a  foreign 
Court.  For  the  Act,  by  providing  regular  means  for  divorce,  disposes 
of  the  contention  that  an  English  marriage  is  a  contract  entered  into 
on  the  terms  that  it  shall  never  be  rescinded;  and  further,  being 
applicable  to  marriages  made  before  the  time  when  the  Act  passed, 
amounts  to  something  like  a  legislative  declaration  that  the  right  to 
divorce  does  not  depend  upon  the  terms  of  the  marriage  contract. 

Secondly.  Even  independently  of  the  efEect  of  the  Act,  English 
judges  have,  in  modem  times,  shown  an  inclination  to  reject  the 
contractual  theory  of  divorce,'  and,  at  the  same  time,  have,  on  one 
occasion,  at  least,  distinctly  repudiated  what  we  have  termed  the 
penal  theory.' 

Thirdly,  Not  only  may  strong  judicial  dicta  be  cited  in  favour  of  . 
the  view  that  questions  of  divorce  are  questions  of  status  and  therefore 
ought  to  be  decided  wholly  by  the  Courts  of  the  country  where  the 
parties  are  domiciled,^  but  at  least  one  case  virtually  decides  that  an 
English  marriage  is,  where  the  parties  have  become  domiciled  in  a 
foreign  country,  dissoluble  by  the  Courts  of  that  country.'  jET  and  FF, 
an  Irishman  and  Irishwoman,  domiciled  in  Ireland,  were  there  mar- 
ried ;  they  afterwards  became  domiciled  in  a  foreign  country,  and  were 
there  duly  divorced.  The  divorce  was  held  valid  in  England.'  The 
marriage,  it  is  true,  was  an  '^ Irish,"  not  an  English  marriage,  but 
this  fact  increases  the  effect  of  the  decision.  Every  argument  which 
might  show  that  an  English  marriage  is  indissoluble  is  applicable  to 
an  Irish  marriage,  and  one  argument  may  still  be  adduced  in  favour 
of  the  indissolubility  of  an  Irish  which  does  not  apply  to  an  English 
marriage.     Divorce  a  vinculo  is  not  part  of  the  law  of  Ireland. 

A  foreign  divorce,  therefore,  if  pronounced  by  a  divorce  Court  of 
the  country  where  the  parties  to  an  English  marriage  are  domiciled, 
will,  under  the  present  state  of  the  law,  dissolve  an  English  marriage 
and  be  held  valid  in  England. 

1  See  Role  83,  p.  387,  ante. 

3  MordautU  t.  Mordaunt,  1870,  L.  R.  2  P.  &  D.  109,  127 ;  Shaw  t.  Godd,  1868,  L. 
R.  3  B.  L.  55,  90,  91. 

>  Mordaufit  t.  Moncriefe,  1874,  L.  R.  2  Se.  Ap.  374. 

*  WiUon  T.  WtUan,  1872,  L.  R.  2  P.  &  D.  435,  442 ;  Niboya  t.  Niboyet,  1878,  4  P. 
D.  (C.  A.)  1, 19 ;  Shaw  t.  AUorney-OtMral,  1870,  L.  R.  2  P.  &  D.  156, 161, 162 ;  Shaw 
T.  Gould,  1868,  L.  R.  3  H.  L.  55,  85. 

»  ScoU  T.  AttomejfOeneral,  1886, 11  P.  D.  128. 

^  Ibid. 
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(C)  Jurisdiction  of  Scotch  Courts  to  dissolve  an  English  marriage  f 
—  The  Scotch  Courts  adopting  in  the  main  the  ''penal"  theory  of 
divorce  ^  have  never  admitted  that  the  fact  of  a  marriage  heing  cele- 
brated in  England,  or  of  its  being  in  strictness  an  English  marriage, 
deprives  them  of  jurisdiction  to  grant  a  divorce.^ 

They  have  further  maintained  that  jurisdiction  is  given  by :  — 

(1)  the  commission  in  Scotland  of  a  divorce  offence  (locus  delicti) 
and  the  personal  citation  of  the  defendant ;  *  or 

(2)  the  residence  of  the  parties  (t.  6.,  in  effect  of  the  husband)  in 
Scotland  for  a  period  of  forty  days ;  ^  or 

(3)  the  bond  fide  domicil  of  the  parties  in  Scotland. 

The  English  Courts  have  never  conceded  the  validity  of  all  the  claims 
put  forward  by  Scotch  tribunals.  They  showed  at  one  time,  as  al- 
ready pointed  out, '  a  disposition  to  maintain  that  every  marriage  cele- 
brated in  England  was  an  English  marriage,  and  that  a  Scotch  divorce 
could  not  dissolve  an  English  marriage  as  regards  its  effect  in  Eng- 
land,* and  have  since  no  less  than  before  the  passing  of  the  Matri- 
monial Causes  Act,  1857,^  strenuously  maintained  that  no  decree  of 
a  Scotch  Court  can  divorce  the  parties  to  an  English  marriage,  unless 
they  are  domiciled  in  Scotland  at  the  time  of  the  divorce.  This 
difference  of  view  as  to  jurisdiction  in  the  matter  of  divorce  has  led 
to  some  practical  inconvenience  and  to  much  debate.  The  result,  how- 
ever, of  a  controversy  which  has  now  lasted  for  years  is  not  altogether 
unsatisfactory,  and  may  be  thus  summed  up  :  — 

The  Scotch  Courts,  as  represented  at  any  rate  by  the  House  of 
Lords,  would  appear  to  have  surrendered  the  claim  to  dissolve  the 
marriage  of  persons  not  domiciled  in  Scotland,  or  at  least  to  look  with 
great  doubt  on  the  doctrine  that  either  the  locus  delicti  or  residence 
for  forty  days  gives  jurisdiction  in  matters  of  divorce.*  It  is,  how- 
ever, perfectly  clear  that  the  Scotch  Courts,  even  if  they  surrender 
other  grounds  of  jurisdiction,  claim  jurisdiction  to  dissolve  the  mar- 
riage of  any  persons  domiciled  in  Scotland.* 

As  the  English  Courts  have  now  conceded  that  an  English  marriage 
may  be  dissolved  by  the  tribunals  of  any  country  where  the  parties  are 
domiciled  at  the  time  of  their  divorce,  ^*  it  follows  that  a  Scotch  divorce 
will  in  general  be  held  valid  in  England  if  the  parties  to  the  marriage 
are  at  the  time  of  the  divorce  domiciled  in  Scotland,  and  not  other- 
wise. 

1  See  p.  754,  anU;  UUerton  v.  Tewsh^  1811,  Ferg.  Diy.  Gases,  23. 

s  2  Fraser,  Treatise  on  Husband  and  Wife^  2nd  ed.,  pp.  1276-1294 ;  Wamnder  t. 
Warrender,  1835,  2  CI.  &  V.  488. 

8  2  Fraser,  2nd  ed.,  1288, 1289. 

«  See  Ringer  t.  Churchill,  1840,  2  D.  302  ;  Jack  t.  Jack,  1862,  24  D.  467  ;  2  t\ra9er, 
pp.  1276-1283. 

6  P.  754,  anU. 

8  Lolley's  Case,  1812,  2  CI.  &  F.  667. 

7  Shaw  y.  Gould,  1868,  L.  R.  3  H.  L.  55. 

8  Pitt  v.  Pitt,  1864,  4  Maoq.  627 ;  Jack  t.  Jack,  1862,  24  D.  467 ;  JRin^er  t.  ChwdkUl, 
1840,  2  D.  302. 

»  Warrender  v.  Warrender,  1835,  2  CI.  &  F.  488. 
10  See  Role  83,  p.  387,  anU. 
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There  is  reason,  therefore,  to  hope  that  the  controversy  between  the 
English  and  the  Scotch  Courts  may  now  be  closed  by  the  mutual  admis- 
sion that  in  matters  of  divorce  domicil  is  the  true  criterion  of  jurisdic- 
tion. 

NOTE  10. 

THE  THEORETICAL  BASIS  OF  THE  RULES  AS  TO  THE 
EXTRA-TERRITORIAL  EFFECT  OF  A  DISCHARGE  IN 
BANKRUPTCY. 

The  theoretical  basis  on  which  rest  the  Rules  ^  as  to  the  extra-terri- 
torial effect  of  a  discharge  in  bankruptcy  is  hard  to  discover. 

They  are  not  grounded  on  the  jurisdiction  of  the  Court  to  adjudge 
a  debtor  bankrupt,  for  they  are  in  no  way  affected  by  his  domicil.* 
They  do  not  rest  wholly  upon  the  territori^  authority  of  the  sovereign 
by  whom  a  bankruptcy  law  is  enacted,  for  if  they  did,  a  discharge  in 
bankruptcy  would  logically  in  no  case  have  any  extra-territorial  opera- 
tion. They  do  not,  lastly,  depend  wholly  upon  the  proper  law  of  the 
contract  under  which  the  liability  from  which  a  bankrupt  is  discharged 
has  arisen,'  for  no  reference  to  the  proper  law  of  a  contract  can 
explain  how  it  is  that  a  discharge  under  an  Act  of  the  Imperial  Par- 
liament is  in  England  a  discharge  from  a  debt  owing  by  a  Frenchman 
to  another  Frenchman  which  is  both  contracted  and  payable  in  France, 
nor  generally  how  it  is  that  a  discharge  in  bankruptcy  under  the  law 
of  a  given  country  is  in  that  country  treated  as  a  discharge  from  any 
debt  wherever  incurred  or  wherever  payable.^ 

The  explanation,  if  not  the  logical  justification,  of  the  effect  given 
by  our  Courts  to  a  discharge  in  bankruptcy  is  to  be  found  in  the  influ- 
ence exerted  on  the  minds  of  English  judges  by  two  different,  though 
not  inconsistent,  views  of  the  same  legal  transaction. 

First.  A  discharge  may  be  looked  upon  as  a  command  given  by 
the  sovereign  of  a  country  to  the  Courts  thereof  that  they  shall  treat 
a  bankrupt  debtor  as  freed  from  liability  for  his  debts.  If  the  matter 
be  regarded  from  this  point  of  view,  the  operation  of  a  discharge  de- 
pends upon  the  territorial  limits  assignable  to  the  authority  of  the 
legislature  or  sovereign  by  whose  command  the  discharge  is  given. 
Hence  a  bankrupt  is  froed  from  liability  throughout  the  whole  of  a 
sovereign's  territory  from  every  debt  wherever  contracted  or  payable. 
This  is  the  explanation  of  Rules  111  and  114,'  and  in  general  terms 
of  the  effect  of  a  discharge  within  the  country  under  the  law  of  which 
it  is  obtained  on  debts  contracted  in  other  countries. ' 

Secondly.    A  discharge  may,  from  another  point  of  view,  be  looked 

1  See  Rnles  HI  to  114,  pp.  448-454,  anU. 

«  Gibbs  ▼.  SociitS  IndustrielU,  1890,  25  Q.  B.  D.  (C.  A.)  399. 

*  The  inflnenoe  of  the  **  proper  law"  (see  Rule  143,  p.  540,  ante)  is  trested  as  the 
deoisive  oonsideration  in  Gtbbs  y,  Sociiti  IndustrieUe,  and  other  eases.. 

*  See  Rnle  111,  p.  448,  ante, 

*  See  pp.  448,  454,  ante. 

*  See  Ellis  y.  McHenry,  1871,  L.  R.  6  G.  P.  228. 
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apon  as  a  mode  in  which  a  debtor  is  freed  from  his  liability  in  accord- 
ance with  the  contract  between  the  debtor  and  his  creditor,  or  rather 
as  a  mode  of  terminating  liability  under  a  contract  which  was  contem- 
plated as  possible  by  the  parties  at  the  time  they  entered  into  their 
agreement,  or^  in  other  words,  at  the  time  when  the  contract  was 
made.^ 

On  this  latter  view  of  the  matter,  the  extra-territorial  operation  of 
a  discharge  in  bankniptcy  must  depend  on  the  resalt  of  the  inquiry 
whether  the  law  under  which  the  debtor  is  made  bankrupt  is  also  the 
proper  law  of  the  contract.^  If  an  affirmative  answer  be  given,  the 
discharge  ought  to  be  valid  everywhere ;  if  a  negative  answer  be  given, 
the  discharge  ought  to  have,  at  any  rate,  no  extra-territorial  operation. 
And  this,  it  is  conceived,  is  the  predominant  doctrine  of  English 
Courts  as  to  any  discharge  which  does  not  take  place  under  an  Act  of 
the  Imperial  Parliament,  and  affords  the  explanation  of  Rules  112 
and  lis.'  They  lead,  when  stated  in  a  summary  form,  to  this  result: 
viz., -that  a  discharge  under  any  bankruptcy  taking  place  outside  the 
United  Kingdom  is  a  valid  discharge  everywhere  from  any  debt  which 
is  contracted  [or  probably  which  is  payable]  in  the  country  of  the 
bankruptcy,^  and  is  not  a  discharge  from  any  debt  which  is  neither 
incurred  nor  payable  in  such  country ; '  which  comes  round,  in  other 
words,  to  the  statement  that  the  validity  of  a  discharge  depends  upon 
its  being  a  release  from  the  debt  under  the  proper  law  of  the  contract. 

There  is,  it  is  true,  as  already  pointed  out,  some  question  whether 
a  discharge  under  the  law  of  a  country  where  a  debt  is  payable,  but  is 
not  contracted,  has  an  extra-territorial  effect/  But  this  difficulty, 
such  as  it  is,  arises  from  the  doubt  which  runs  through  the  English 
law  of  contract  whether,  when  the  law  of  a  country  where  a  contract 
is  made  (lex  loci  cantracHis)  and  the  law  of  the  country  where  it  is  to 
be  performed  (lex  loci  sohttionis)  are  different,  the  lex  loci  solutionis  is 
or  is  not  the  proper  law  of  the  contract;  and  it  is  very  characteristic 
of  English  law  that  the  lex  loci  contTuctus  should,  in  reference  to  the 
effect  of  a  discharge,  be  constantly  assumed  to  be  the  proper  law  of 
the  contract. 

But  the  truth  is  that,  in  maintaining  the  extra-territorial  effect  of 
a  discharge  in  accordance  with  the  lex  loci  contractus,  English  law- 
yers have  probably  been  influenced  by  both  the  views  which  may  be 
taken  of  the  nature  of  a  discharge.  If  the  discharge  be  looked  upon 
as  the  command  of  a  sovereign,  it  may  well  be  held  that  debts  incurred 
within  his  territory  are  at  once  extinguished  by  his  order,  or,  in  other 
words,  that  (to  take  a  particular  case)  an  English  law  can  extinguish 
English  debts.  If,  on  the  other  hand,  a  discharge  be  regarded  in 
the  light  of  a  release  from  liability  in  accordance  with  the  terms  of  a 

1  See  Gtbb8  v.  SocUU  IndvstrielU,  1890,  25  Q.  B.  D.  (C.  A.)  399,  405,  406, 
from  judgment  of  Esher,  M.  R.,  cited  pp.  452, 453,  atUe, 

2  As  to  meaninfi:  of  **  proper  law  of  oontraot,'*  see  Rule  143,  p.  640,  oiife. 

*  See  pp.  449,  451,  ante. 
«  See  Rule  112,  p.  449,  anU, 
«  See  Rule  113,  p.  451,  anU. 

*  See  pp.  449, 450,  anU, 
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a  contract,  then  the  lex  loci  eontrcusttis  being,  according  to  the  doctrine 
of  English  law,  presamably,  at  any  rate,  the  proper  law  of  a  contract, 
it  follows  that  a  discharge  under  the  law  of  the  country  where  a  debt 
is  incurred  is  a  discharge  in  accordance  with  its  proper  law,  and 
therefore  extra-territorially  valid. 

However  this  may  be,  the  extra-territorial  effect  of  a  discharge  in 
bankruptcy  can  be  explained,  and  can,  it  is  submitted,  be  explained 
only  by  keeping  in  view  the  two-fold  character  of  a  discharge  as  the 
command  of  a  sovereign  and  a  mode  of  release  under  the  terms  of  a 
contract. 

NOTfi  11. 
LEGITIMATION. 

Qtcestion, —  Do  English  Courts  ever  in  strictness  admit  the  legiti- 
macy of  a  person  born  out  of  lawful  wedlock  ? 

To  this  question  two  different  answers  have  been  given :  — 

JPHrst  answer,  English  Courts  do  not  in  strictness  admit  the  legiti- 
macy of  any  person  bom  out  of  lawful  wedlock. 

This  answer  was  at  one  time,  at  any  rate,  plausible.  The  Scotch 
cases,  such  as  Udny  v.  Udny,^  are,  it  was  argued,  decisions  as  to 
Scotch  law,  and  only  determined  that  the  son  of  a  man  domiciled  in 
Scotland  can,  under  Scotch  law,  be  legitimated  by  the  subsequent  mar- 
riage of  his  parents.  Nor  do  most  of  the  cases  reg^ulating  succession 
to  movables  go  further  than  deciding  that  such  succession  is  governed 
wholly  by  the  law  of  the  country  where  the  deceased  intestate  or 
testator  dies  domiciled.  An  illegitimate  child  may,  on  this  principle, 
claim  movable  property  in  England,  if  the  law  of  his  father's  domicil 
entitles  him  to  share  in  the  succession.^  The  fact,  therefore,  that  a 
legitimated  person  may  succeed  to  his  father's  movable  property  under 
the  law  of  his  father's  domicil  no  more  proves  that  our  Courts  recog- 
nise a  legitimated  person  as  legitimate,  than  the  fact  that  an  adopted 
child  may,  under  the  law  of  the  deceased's  domicil,  succeed  to  movable 
property  in  England  as  an  adopted  son  proves  that  English  law  recog- 
nises relationship  by  adoption. 

Second  answer.  Our  Courts  hold  that  the  question  of  a  child's 
legitimacy  is  to  be  determined  by  the  law  of  the  father's  domicil  at 
the  time  of  the  child's  birth,  taken  together  with  the  law  of  the 
father's  domicil  at  the  time  of  the  subsequent  marriage  of  the  child's 
parents,  and,  when  a  person  is  legitimated  under  these  two  laws,  fully 
admit  his  legitimacy. 

This,  it  may  now  be  laid  down  with  confidence,  is  the  right  reply 
to  a  question  which  not  many  years  ago  did  not  admit  of  a  perfectly 
certain  answer. 

X>,  an  unmarried  woman,  died  intestate  and  domiciled  in  England. 
A,  the  child  of  D's  brother,   was  bom  before  her  father's  nutfriage, 

1 18G9,  L.  R.  1  So.  App.  441. 

3  Dofftioni  v.  Crispin,  1866,  L.  R.  1  H.  L.  301. 
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but  whilst  he  was  domiciled  in  Holland,  and  was,  whilst  A' a  parents 
were  still  domiciled  in  Holland,  legitimated  there  by  their  marriage. 
It  was  held  by  the  Court  of  Appeal  that  A  was  entitled,  as  next  of 
kin,  to  succeed  to  the  movable  property  of  2>,  A* 6  aunt,  who,  as 
already  mentioned,  died  intestate  and  domiciled  in  England,  or  in 
other  words,  A  was  recognised  in  England  as  the  legitimate  child  of 
her  father,  and  as  such  entitled  to  succeed  to  the  moyable  property  of 
^'s  aunt  under  the  Statute  of  Distributions.^ 

This  case  is  decisive,  for,  since  the  intestate  was  an  Englishwoman, 
dying  domiciled  in  England,  it  is  clear  that  her  movable  property 
could  devolve  only  upon  persons  who  were  her  legitimate  next  of  kin 
under  the  Statute  of  Distributions,  and  therefore  the  decision  in  favour 
of  ^4' 8  claim  was  in  the  strictest  sense  a  decision  in  favour  of  ^'s  le- 
gitimacy.' The  principle  involved  in  this  decision  has,  since  it  was 
given,  been  carried  a  step  further.  Where  real  estate  in  England  was 
devised  by  a  testator  to  the  children  of  D,  who  was  domiciled  in  a 
foreign  country,  it  was  held  that  Ay  who  was  bom  whilst  his  father, 
D,  was  domiciled  in  such  foreign  country,  and  was  legitimated  by  the 
subsequent  marriage  in  such  country  of  D  with  A's  mother,  was  a 
legitimate  child  of  2>,  and  entitled  to  share  in  the  English  realty 
devised  to  D's  children.^ 

To  the  doctrine  that  a  person  legitimated  under  the  law  of  his 
father's  domicil  is  to  be  treated  as  strictly  legitimate  in  England 
objection  may  be  raised. 

The  doctrine  is,  it  may  be  urged,  inconsistent  with  the  rule,  estab- 
lished hy  Birtwhistle  v.  Vardill,^  that  a  person  born  out  of  lawful  wed- 
lock cannot  succeed  as  heir  to  real  estate  in  England.  This  objection 
is  untenable.  Birtwhistle  v.  Vardill  decides  not  that  a  person  bom 
out  of  lawful  wedlock  cannot,  under  any  circumstances,  be  treated  in 
England  as  legitimate,  but,  what  is  quite  a  different  point,  that  he 
cannot,  though  legitimated,  be  heir  to  English  realty.^ 


NOTE  12. 

WHAT   IS   THE  LAW   DETERMINING  THE  ESSENTIAL 

VALIDITY   OF  A  CONTRACT  ?• 

(A)  Nature  of  Inquiry,  —  A  contract  is  under  the  law  of  any  coun- 
try essentially  valid  when  it  is  a  contract  of  a  kind  to  which  the  law 
will  give  effect ;  a  contract  lacks  essential  validity  under  the  law  of 
a  g^ven  country,  e.  g.,  England,  when  it  is  one  to  which,  on  account 
of  its  nature,  the  law  will  not  g^ve  effect.     Thus  under  the  law  of 

1  In  re  Goodman's  Trutts,  1881, 17  Gh.  D.  (G.  A.)  268,  which  periu^  may  be  treated 
as  OYerrnliiiff  Boyes  t.  BedaU,  1863,  1  H.  <&  M.  798 ;  33  L.  J.  Ch.  283. 
^  See  especiiilly,  judgment  of  James,  L.  J.,  17  Gh.  D.  pp.  296-^1. 
«  In  re  Grey's  Trusts,  [1892]  3  Ch.  88. 

*  1835,  2  CI.  &  F.  671 ;  1840,  7  CI.  &  F.  895. 
B  See  Rnle  134,  pp.  497,  498,  ante, 

•  Westlake,  pp.  268, 259 ;  Foote,  pp.  364^376 ;  Nelson,  pp.  261>266. 
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England  a  contract  to  commit  a  crime,  a  contract  partaking  of  cham- 
perty, a  wagering  contract,  a  contract  void  for  want  of  consideration, 
are  all  materially  or  essentially  invalid.  They  are  contracts  which 
the  law  treats  as  void  or  voidable,  and  therefore  refuses  to  give  them 
effect,  and  this  because  of  the  nature  of  the  contract.  It  should  be 
noted,  however,  that  a  contract  may  be  essentially  invalid  either  be- 
cause it  is  illegal,  i,  e.y  is  an  agreement  which  the  law  in  strictness  for- 
bids, or  because  it  is  an  agreement  which,  though  not  in  any  sense  for- 
bidden by  law,  is  one  to  which  the  law  for  one  reason  or  another  will 
not  give  effect;  such  an  agreement  (e.  g.,  under  the  law  of  England  a 
wagering  contract)  is  not  in  any  strict  sense  illegal.  All  contracts  which 
are  materially  invalid  have  this  feature  in  common;  they  are  all 
contracts  which,  under  the  law  of  a  given  country,  are,  on  account  of 
something  in  the  nature  of  the  agreement,  invalid,  t.  6.,  void  or  void- 
able. Now  assume,  as  we  may  do,  that  under  the  law  of  every  coun- 
try some  contracts  are  materially  invalid,  and  that  the  laws  of  difEer- 
ent  countries  differ  more  or  less  as  to  the  contracts  which  they  treat 
as  invalid,  and  we  are  at  once  met  by  the  following  question:  When- 
ever a  contract  contains  any  foreign  element,^  e.  g,,  is  made  in  Eng- 
land, and  is  to  be  performed  in  France  or  vice  versa,  and  is  materially 
valid  under  the  law  of  the  one  country,  but  materially  invalid  under 
the  law  of  the  other,  by  the  law  of  which  country  is  an  English  Court 
to  determine  its  material  validity  ?  This  is,  in  substance,  the  inquiry 
before  us. 

(B)  Answer  to  Inquiry,  —  The  answer  to  our  inquiry  is  supplied  by 
two  different  and  competing  theories;  they  often  lead  to  the  same 
practical  result,  but  they  must  be  carefully  distinguished. 

First  theory.  —  The  essential  validity  of  a  contra^  is  to  he  tested  in 
the  main  by  the  law  of  the  plaice  of  performance  {lex  loci  solutionis), 
though  it  may  occasionally  depend  also  upon  the  law  of  the  pku>e  where 
the  contract  is  made  {lex  loci  celebrationis)  ;  in  any  case  it  does  not 
depend  upon  the  intention  of  the  parties. 

This  is  the  position  maintained  with  great  ability  by  Mr.  Foote, 
who  sums  up  his  doctrine  in  these  words :  — 

"The  legality,"  he  writes,  "of  a  contract,  depends  generally  upon 
"the  law  of  the  place  of  intended  performance. 

"An  act  which  is  illegal  by  the  law  of  the  place  where  it  is  intended 
"to  be  done  cannot  be  validly  contracted  for  in  any  place. 

"But  the  legality  of  the  making  of  the  agreement,  i,  e,,  the  giving 
"a  particular  consideration  for  a  particular  promise  —  seems  to  depend 
"upon  the  lex  loci  actus,"  ^ 

The  point  to  be  noted  is  that  Mr.  Footers  theory  makes  the  legality 
of  a  contract  wholly  independent  of  the  intention  of  the  parties,  and 
therefore  independent  of  the  "proper  law  of  the  contract, "  which  is 
nothing  else  than  the  law  by  which  the  parties  intend  that  their  con- 
tract shall  be  governed.  "Wide,"  he  writes,  "as  the  operation  neces- 
"sarily  is  which  is  given  to  the  intention  of  the  parties  to  a  con- 
"  tract,  it  is  plain  that  it  can  have  no  effect  upon  the  question  of  the 

1  See  Intro.,  pp.  1,  2,  ante,  ^  Foote,  2nd  ed.  p.  375. 
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'legality  or  illegality  of  the  thing  contracted  for.  No  law  can  per- 
"mit  itself  to  he  evaded,  nor  can  it,  consistently  with  the  princi- 
"ples  of  international  jurisprudence,  sanction  the  evasion  of  a  foreign 
"law.  Thus,  if  the  thing  contracted  to  he  done  is  illegal  hy  the  law 
"of  the  place  of  the  intended  performance,  the  contract  should  be 
"held  void,  wherever  it  was  actually  entered  into,  by  all  Coorts 
"alike."  1 

This  doctrine  has  great  plausibility,  and  within  certain  limits  is 
sound. 

Parties  who  contract  under  a  g^ven  law  cannot  at  their  will  make 
a  contract  legal  and  valid,  which  that  law  declares  to  be  illegal  and 
invalid.  It  is  also  plain  that  in  many  cases  a  contract  which  is  unlaw- 
ful by  the  law  of  the  place  where  it  is  to  be  performed  should  be 
held  unlawful  elsewhere,  to  which  it  may  further  be  added  that  as  the 
law  of  the  place  of  performance  is  often  the  proper  law  of  a  con- 
tract, Mr.  Foote's  conclusions  in  practice  constantly  coincide  with  the 
views  of  those  who  conceive  that  the  essential  validity  of  a  contract 
depends  to  a  great  extent  upon  its  proper  law.  But  though  there 
seems  at  first  sight  good  ground  for  acquiescing  in  the  theory  that  the 
validity  of  a  contract  is  governed  by  the  lex  loci  solutionis,  this  theoiy 
must  be,  at  any  rate  in  the  eyes  of  a  writer  who  is  bound  by  Englidi 
decisions,  open  to  more  than  one  objection. 

First  objection,  —  The  interpretation  of  a  contract  and  the  obligii- 
tions  undertaken  by  the  parties,  or,  at  any  rate,  intended  to  be  under- 
taken by  them,  must  admittedly  he  governed  by  the  law  to  which  they 
intended  to  suhmit  themselves,  but  it  is  extremely  difficult  on  the  one 
hand  to  separate  from  one  another  questions  as  to  the  validity  and 
questions  as  to  the  effect  of  the  terms  of  a  contract,  and  it  is  impos- 
sihle,  on  the  other  hand,  to  maintain  that  the  proper  law  of  a  contract 
is  always  fixed  by  the  law  of  the  place  of  performance.  When,  for 
example,  it  is  fixed,  as  in  agreements  for  carriage  by  sea,  hy  the  law 
of  the  flag,  it  cannot  be  maintained  that  the  proper  law  of  the  con- 
tract is  the  lex  loci  solutionis. 

Second  objection.  —  The  theory  is,  it  is  submitted,  inconsistent  with 
recent  decisions  of  £nglish  Courts.' 

Third  objection.  —  If,  however,  the  decisions  referred  to  can  (as  is 
possibly  the  case)  be  so  explained  as  to  be  consistent  with  the  decisive 
influence  attributed  to  the  lex  loci  sclvtionisy  the  theory  that  the  law 
of  the  place  of  performance  in  itself  governs  the  validity  of  a  con- 
tract is,  nevertheless,  opposed  to  the  whole  course  of  thought  pur- 
sued by  English  judges  when  determining  the  question  which  is  now 
under  consideration.     They  first  try  to  decide  what  is  the  country  by 

1  Foott,  p.  364.  He  also  shows,  thongh  this  is  %  pdnt  with  wliioh  we  need  not  for  oor 
present  purpose  gnreatly  ooncern  onrselyes,  that  an  agreement,  the  making  of  which  is 
positively  prohibited  by  the  law  of  the  conntry  where  it  is  made,  should  and  probably 
will  be  held  yoid  in  other  countries.    FooU^  pp.  369,  370. 

a  Uoyd  V.  Guihert,  1865,  L.  R.  1  Q.  B.  U5 ;  P.  4"  O,  Co.  t.  Shand,  1865,  3  Moore 
P.  C.  N.  8.  272 ;  Jacobs  v.  Cridit  LyonnaU,  1884, 12  Q.  B.  D.  (C.  A.)  589 ;  in  rj  Jfi»- 
towri  Steamship  Co.  1889,42  Ch.  D.  (C.  A.)  321.  Compare  Hamlyn  v.  To/idber  Dw- 
tillery,  [1894]  A.  C.  202. 
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the  law  of  which  a  contract  is  substantially  governed,  and  ask  them- 
selves whether  a  given  agreement  is  an  ^'English  contract"  or  a  for- 
eign, e.  g.y  a  ^'French  contract."  In  determining  this  point  they 
take  into  account  both  the  terms  of  the  contract  itself  and  all  the 
circumstances  of  the  transaction,  such  as  the  character  of  the  parties, 
the  place  where  the  contract  is  made,  the  plabe  where  it  is  to  be  per- 
formed, and  so  forth.  When,  from  this  general  survey  of  the  facts, 
they  have  made  up  their  minds  as  to  the  country  to  which  the  contract 
belongs,  they  then  hold  that  not  only  the  effect,  but  also  the  validity, 
of  the  contract,  is  governed  by  the  law  of  such  country;  if  the  con- 
tract is  an  English  contract  they  determine  its  validity,  no  less  than  its 
interpretation,  by  reference  to  English  law;  if  the  contract  is  a  French 
contract  they  determine  both  these  points  by  reference  to  French  law. 
That  this  is  the  train  of  thought  in  the  main  followed  by  our  judges 
is  apparent  from  a  study  of  such  cases  as  Jacobs  v.  CrSdit  Lyonnais  ;  ^ 
In  re  Missouri  Steamship  Co,  ;^  and  P.  &  0.  Co,  v.  Shand,*  But 
if  this  be  so,  two  results  follow.  The  first  is,  that  English  Courts  do 
not  draw  a  broad  distinction  between  the  law  governing  the  inter- 
pretation or  effect  and  the  law  governing  the  legality  or  validity  of  a 
contract.  The  second  is,  that  as  the  law  which  governs  the  interpre- 
tation of  a  contract  is  the  ^'proper  law  of  the  contract,"  ^  or,  in  other 
words,  the  law  or  laws  intended  by  the  parties  to  apply  to  it,  we  are 
driven  to  the  conclusion  that,  in  general,  and  at  any  rate  indirectly, 
the  validity  of  a  contract  is  governed  by  the  proper  law  thereof. 

This  leads  to  the 

Second  theory.  —  The  essential  validity  of  a  cantra^et  is  {subject  to 
certain  wide  exertions)  governed  indirectly  by  the  proper  law  of  the 
contra/st^ 

This  theory  is  consistent  not  only  with  the  language  of  English 
judges,  but,  what  is  of  more  consequence,  with  their  mode  of  thought. 
They  hold  that  a  contract  is  governed  by  the  law  of  the  country  with 
which  it  has  most  substantial  connection,  or,  to  put  the  matter  shortly, 
to  which  it  belongs,  i,  e.,  that  an  English  contract  is  governed  by  Eng- 
lish law,  an  American  contract  by  American  law,  and  so  forth.  But 
when  we  ask  what  is  the  circumstance  which  in  the  main  determines 
what  is  the  country  to  which  a  contract  belongs,  we  find  that  it  is  the 
intention  of  the  parties,  or,  in  other  words,  we  are  brought  round 
again  to  the  conclusion  that  the  essential  validity  of  a  contract  is  in 
the  main  determined  by  the  proper  law  thereof.  We  can  now  see 
what  is  the  real  meaning  of  English  judges  when  they  decline,  as  they 
often  most  rightly  do,  to  be  bound  by  any  hard  and  iast  rule  as  to  the 
law  governing  the  construction  or  validity  of  a  contract.  They  do 
not  intend  to  question  the  principle  that  a  contract  is  governed  by  the 

1  1884, 12  Q.  B.  D.  (G.  A.)  689. 
«  1889,  42  Ch.  D.  (C.  A.)  321. 
>  1865,  3  Moore  P.  C.  K.  8.  272. 
^  See  p.  540,  ante, 

ft  See  Role  148,  p.  663,  ajtU,  and  compare  espeoially  Wettlake,  3rd  ed.,  p.  268,  and  i^e^ 
fon,  p.  266.    WesUake  oomes  nearly,  bat  not  quite,  to  the  oonoluion  here  ezpreflsed. 
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law  or  laws  to  which  the  parties  intended  to  submit  themselves,  bat 
do  intend  to  express  the  perfectly  sound  doctrine  that  in  ascertaining 
what  this  intended  law  is,  a  Court  ought  to  take  into  account  every 
circumstance  of  the  case,  and  ought  not  to  be  tied  down  to  any  rigid 
presumption  that  the  parties  must  have  intended  to  be  bound  by  a 
particular  law,  whether  it  be  the  lex  loci  celeln^ionis,  or  the  Ux  loci 
solutionis. 

The  theory,  again,  that  the  material  validity  of  a  contract  is  gov- 
erned by  its  proper  law  explains  (if  the  wide  exceptions  thereto  be 
taken  into  account)  how  it  happens  that  the  validity  of  a  contract  is 
constantly  governed  by  the  lex  loci  solutionis.  The  reason  is  none  other 
than  that  the  lex  loci  solutionis  is  more  often  than  not  the  proper  law 
of  a  contract. 

In  order,  however,  to  do  justice  to  the  second  theory,  we  must 
bear  in  mind  its  limitations,  or,  in  other  words,  the  width  of  the 
exceptions  to  the  rule  that  the  validity  of  a  contract  depends  on  its 
proper  law.^ 

These  exceptions  all  flow  from  two  obvious  principles. 

The  first  principle  is  that  an  English  Court  will  not  enforce  any 
contract  which  is  opposed  to  the  law  of  England,  or  to  the  morality 
supported  by  the  law  of  England.^ 

The  second  principle  is  that  a  contract  will  be  held  in  general  in- 
valid in  England  which  involves  the  doing  in  any  civilised  country  of 
an  act  which  is  forbidden  by  the  law  of  that  country.  This  applies 
whether  the  unlawful  act  be  the  moMng  of  a  contract  or  the  perform- 
ance of  a  contract.* 

Our  theory,  moreover,  is  not,  when  rightly  understood,  really  in- 
consistent with  the  views  of  the  best  writers. 

Story  holds  that  the  nature,  the  obligation,  and  the  interpretation 
of  a  contract  are  all  governed  by  the  same  law,^  and  this  law,  though 
at  first  sight  one  might  suppose  it  from  his  lang^uage  to  be  the  law  of 
the  place  where  the  contract  is  made,  clearly  is  with  him  the  law 
which  the  parties  intended  to  adopt.  ^ 

Mr.  Foote,  no  doubt  following  in  this,  it  must  be  admitted,  the 
language  of  Story,  holds,  as  already  pointed  out,  that  the  lex  loei 
solutionis  must  be  decisive.  But  all  that  is  true  in  this  theory  is  met 
by  the  consideration  that  the  lex  loci  solutionis  is  more  often  than  not 
the  proper  law  of  a  contract,  and  that  in  general  a  contract  is  invalid 
which  cannot  lawfully  be  performed  at  the  place  of  performance. 

Westlake's  opinion  comes  very  near  to  the  admission  that  the  proper 
law  of  a  contract  is  the  law  governing  its  validity. 

^*It  may,''  he  writes,   "probably  be  said  with  truth  that  the  law  by 

1  See  Exceptions  1-3  (pp.  568^560)  to  Role  148,  ante, 

3  For  examples,  see  Eobinson  r.  Bland,  1760,  2  Borr.  1077 ;  GreU  t.  Levy^  1864, 16 
G.  B.  N.  8.  73 ;  Biggs  v.  Lawrence,  1789,  3  T.  R.  454 ;  Clugat  y,  Penaluna^  1791,  4 
T.  R.  466  ;  Pearce  v.  Brooks,  1866,  L.  R.  1  Ex.  213,  and  General  Principle  No.  IL  (A), 
(B),  p.  32,  anU, 

*  See  General  Principle  No.  II.  (G),  p.  33,  ante, 

*  Story,  8.  263. 

^  Gompare  as.  263  and  280. 
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"which  to  detennine  the  intrinsic  validity  and  effects  of  a  contract 
"will  be  selected  in  England  on  substantial  considerations,  the  prefer- 
"ence  being  given  to  the  country  with  which  the  transaction  has  the 
"most  real  connection,  and  not  to  the  law  of  the  place  of  contract  as 
"such."  1 

But  Westlake  himself  lays  down  that  "a  contract  which  is  illegal 
"by  its  proper  law  cannot  be  enforced,"  ^  and  in  commenting  on  Jw- 
cobs  V.  CridU  Lyannais,*  and  Be  Missouri  Steamship  Co,^^  writes:  It 
"must  be  admitted  that  in  both  cases  a  stress  was  laid  by  the  learned 
"judges  on  the  intention  of  the  parties,  as  the  governing  element  in 
"the  choice  of  a  law,  which  is  not  in  accordance  with  the  discussion 
"preceding  the  §  \i,  e.,  §  212],  and  which,  where  the  lawfulness  of  the 
"intention  is  itself  in  question,  as  it  was  in  Re  Missouri  Steamship 
^^Co.j  I  still  find  it  difficult  to  reconcile  with  the  logical  order  to  be 
"followed."^  Westlake,  in  short,  apparently  holds  that  the  law  gen- 
erally governing  a  contract  determines  its  essential  validity,  but  does 
not  think  that  its  validity  can  in  any  way  depend  on  the  intention  of 
the  parties. 

The  truth  is,  that  the  doctrine  laid  down  in  Rule  148,*  and  here 
advocated,  is  clearly  open  to  one  grave  objection. 

The  proper  law  of  a  contract,  it  may  be  objected,  is  the  law  chosen 
by  the  parties  and  intended  by  them  to  govern  the  contract.  If, 
then,  it  may  be  argued,  the  proper  law  of  a  contract  determines  its 
essential  vididity,  the  legality  of  an  agreement  depends  upon  the  will 
or  choice  of  the  parties  thereto ;  but  this  conclusion  is  absurd,  for  the 
very  meaning  of  an  agreement  or  promise  being  invalid  is  that  it  is 
an  agreement  or  promise  which,  whatever  the  intention  of  the  parties, 
the  law  will  not  enforce ;  the  statement,  for  example,  that  under  the 
law  of  England  a  promise  made  without  a  consideration  is  void,  means 
neither  more  nor  less  than  that  the  law  will  not  enforce  such  a  promise 
even  though  the  parties  intend  to  be  legally  bound  by  it,  and  this  state 
of  things  cannot  be  altered  by  the  fact  that  Englishmen  contracting  in 
England  intend,  and  even  in  so  many  words  express  their  intention, 
that  a  promise  made  by  one  of  them,  X,  to  the  other  A,  shall,  though 
made  without  a  consideration,  be  governed  by  the  law  of  a  foreign 
country,  and  therefore  be  valid.  The  same  objection  is  sometimes  put 
in  another  shape.  X  and  A  enter  in  England  into  a  contract  to  be 
performed  partly  in  England  and  partly  in  another  country,  0.  g.,  the 
Mauritius.  The  whole  of  it,  or  one  of  its  terms,  is  valid  by  the  law 
of  England,  but  invalid  by  the  law  of  the  Mauritius.  Is  the  contract 
or  the  term  in  question  to  be  held  valid  or  not  ?  If  you  look  to  the 
intention  of  the  parties,  it  is  in  the  absence  of  fraud  an  almost  certain 
presumption  that  they  meant  to  contract  with  reference  to  the  law 
which  makes  the  contract  valid.     Hence,  however,   the  result  would 

1  Westlake,  3rd  ed.,  s.  212,  p.  258. 

«  Wegdake,  s.  213. 

«  12  Q.  B.  D.  689. 

4  42  Ch.  D.  321. 

«  Westlake,  3rd  ed.,  p.  258. 

«  See  p.  553,  anU. 
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follow  that  where  there  is  a  question. between  two  possible  laws  under 
one  of  which  a  contract  is,  and  under  the  other  of  which  a  contract 
is  not  valid,  the  contract  must  always  be  held  valid. ^  But  this  result 
is  absurd.  Whatever  form,  in  short,  the  objection  takes,  it  amounts 
to  this,  that  the  essential  validity  of  a  contract  cannot  depend  upon 
the  choice  of  the  parties  thereto,  but  that  to  make  the  validity  of  a 
contract  depend  upon  its  proper  law  is  to  make  its  essential  validity 
depend  on  the  choice  of  the  parties. 

The  reply  to  this  objecti()n  is  that  its  force  depends  on  a  misunder- 
standing of  the  principle  contended  for.  No  one  can  maintain  that 
persons  who  really  contract  under  one  law  can  by  any  device  whatever 
render  valid  an  agreement  which  that  law  treats  as  void  or  voidable. 
What  is  contended  is  that  the  bond  fide  intention  of  the  parties  is 
the  main  element  in  determining  what  is  the  law  under  which  they 
contract.  To  put  the  same  assertion  in  another  form,  an  English 
contract  is  governed  by  English  law,  a  French  contract  is  governed 
by  French  law;  but  when,  say  an  Englishman  and  a  Frenchman,  or 
two  Englishmen,  enter  in  England  into  a  contract  to  be  wholly  or 
partly  performed  in  France,  their  bond  fide  intention  is,  at  any  rate, 
the  chief  element  in  determining  whether  the  contract  is  an  English 
contract  or  a  French  contract.^  No  doubt  in  deciding  this  matter, 
the  Court  must  regard  the  whole  circumstances  of  the  case.  As 
regards  the  interpretation  of  the  contract,  the  expressed  intention  is 
decisive ;  as  regards  its  essential  validity  or  legality,  this  is  not  quite 
so  certainly  the  case.  If  it  is  clear  they  meant  to  contract  under  one 
law,  e,  ^.,  the  law  of  England,  no  declaration  of  intention  to  contract 
under  another  law  so  as  to  give  validity  to  the  contract  will  avail 
them  anything.  But  this  result  follows  because  in  the  view  of  the 
Court  their  real  intention  was  to  enter  into  an  English  contract. 

If  this  one  solid  objection  to  our  theory  be  removed,  the  doctrine 
that,  according,  at  any  rate,  to  the  view  of  English  judges,  the  essen- 
tial validity  of  a  contract  is  determined  by  its  proper  law  is,  it  is 
submitted,  made  out.  It  will  be  noted  that  in  Rule  148,*  the  state- 
ment is  made  that  the  essential  validity  of  a  contract  is  governed  ''in- 
directly *'  by  its  proper  law.  The  word  "indirectly"  is  inserted  for 
the  very  purpose  of  showing  that  the  parties  cannot  directly  determine 
by  their  choice  whether  a  contract  shall  be  legal  or  not.  What  they  can 
do  is  to  determine  what  is  the  law  under  which  they  in  fact  contract, 
and  the  rules  of  this  law,  i.  e.,  the  proper  law  will,  subject,  however, 
to  wide  exceptions,  determine  whether  a  contract  is  essentially  valid 
or  invalid. 

1  Compare  P.  ^  O.  Co.  t.  Shand,  1865,  3  Moore  P.  C.  K.  s.  272. 

2  Compare  Jacobs  v.  Cridit  Lyonnais,  1884, 12  Q.  B.  D.  (C.  A.)  589. 
'  See  p.  553,  ante. 
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NOTE  18. 

LAW  GOVERNING  CONTRACTS  WITH  REGARD  TO 

IMMOVABLES. 

What  is  the  law  goyerning  a  contract  with  regard  to  immoyablea 
or  land  ? 

The  capa4iity  ^  to  enter  into  a  valid  contract  with  regard  to  land  ia 
certainly,  and  the  formalities  ^  necessary  for  the  validity  of  such  a 
contract  are  almost  certainly,  governed  wholly  by  the  lex  situs.  Oar 
inquiry,  therefore,  concerns  only  the  incidents  or  material  validity* 
of  a  contract  with  regard  to  immovables.  As  regards  the  answer  to 
our  question  when  thus  reduced  within  its  proper  limits,  two  theories 
or  doctrines  are  maintainable;  they  may  for  convenience  be  termed 
the  doctrine  of  the  lex  situs  and  the  doctrine  of  the  proper  law  re- 
spectively. 

(A)  Doctrine  of  the  lex  situs.  —  Every  question  which  can  possibly 
arise  with  regard  to  rights  over  land  must  be  answered  in  accordance 
with  the  lex  situs;  hence  the  validity  and  effect  of  a  contract  in 
respect  of  land  is  governed  wholly  by  the  lex  situs.  This  appears,  at 
any  rate,  to  be  the  view  maintained  by  Story.  ^  *^The  consent  of  the 
'tribunals,  acting  under  the  common  law,  both  in  England  and  Amer- 
'Mca,  is,  in  a  practical  sense,  absolutely  uniform  on  the  same  subject 
^^[viz.,  the  supremacy  of  the  lex  situs  in  regard  to  inmiovable  property]. 
^'All  the  authorities,  in  both  countries,  so  far  as  they  go,  recognise 
^Hhe  principle  in  its  fullest  import,  that  real  estate,  or  immovable 
^^  property,  is  exclusively  subject  to  the  laws  of  the  government  within 
''whose  territory  it  is  situate."  *  "The  general  principle  of  the  com- 
''mon  law  is,  that  the  laws  of  the  place  where  such  property  is  situate, 
''exclusively  govern  in  respect  to  the  rights  of  the  parties,  the  modes 
"of  transfer,  and  the  solemnities  which  should  accompany  them."* 
Though  Story  does  not  in  so  many  words  refer  to  contracts  with  regard 
to  inmiovables,  it  is  hardly  possible  to  doubt  that  in  his  opinion  every 
question  whatever  —  including  any  inquiry  as  to  the  effect  of  a  con- 
tract with  regard  to  immovables  —  ought  to  be  determined  in  accord- 
ance with  the  lex  situs.  This  rule  has  many  advantages.  It  is 
intelligible,  it  is  simple,  it  avoids  the  necessity  for  nicely  distinguish- 
ing between  a  contract  and  a  conveyance,  and  in  most  cases  it  wiU 
undoubtedly  be  followed  by  English  Courts. 

(B)  Doctrine  of  the  Proper  Law.  —  "Contracts  relating  to  immov- 
"ables  are  governed  by  their  proper  law  as  contracts,  so  far  as  the 
"^  situs  of  the  immovables  does  not  prevervt  their  being  carried  intO' 
^eocecution.'*'' 

^  See  p.  517,  ante. 

3  See  pp.  517, 518,  ante. 

s  See  Exception  1,  p.  524,  ante,  and  espeoially  Rule  151,  p.  586,  ante. 

^  See  p.  516f  ante. 

«  Story,  8.  428. 

«  Story,  8.  424.    Compare  8B.  454,  430,  431,  436,  i6S. 

f  WesOake,  3rd  ed.,  p.  261,  citing  Campbell  v.  Dent,  1838,  2  Moore  P.  C.  292. 
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''A  contract  relating  to  immovables  is  governed  and  constmed  by 
^'the  proper  law  of  its  obligation,  ascertained  in  accordance  with  the 
'^principles  enunciated  in  Ja4scbs  v.  Cridit  Lyonncm,"  ^ 

The  doctrine  enunciated  by  Mr.  Westlake  and  Mr.  Nelson  is,  there- 
fore, if  I  understand  it  rightly,  that  a  contract  with  regard  to  immov- 
ables is  not  wholly  governed  by  the  lex  situs^  but  is  at  bottom  governed 
by  the  law  to  which  the  parties  intended  it  to  be  subject,  which  law 
constantly  is,  but  need  not  necessarily  be,  the  same  as  the  lex  situs. 
The  practical  consequence  would  seem  to  follow  that  the  excuses  for 
the  non-performance  of  such  a  contract  may  depend  upon  some  other 
law,  e.  g.n  the  lex  loci  contractus,  and  not  upon  the  lex  situs.  Nor  is 
there  anything  at  bottom  unreasonable  in  this.  If  X,  an  Englishman, 
agrees  in  England  with  A  to  do  some  act  with  regard  to  land  in 
France,  which  he  is  unable  to  perform,  there  seems  to  be  no  injustice, 
if  the  parties  really  intended  to  be  bound  by  the  law  of  England,  in 
holding  that  whether  particular  circumstances  are  or  are  not  a  legal 
excuse  for  non-performance  of  the  contract  by  X  should  be  determined 
in  accordance,  not  with  the  law  of  France  (lex  situs),  but  with  the  law 
of  England  {lex  loci  eontra/itus).  Nor  again  is  there  anything  inconsist- 
ent in  this  doctrine  with  the  respect  due  to  the  authority  of  a  foreign 
sovereign.  No  one  maintains  that  an  English  Court  can  or  will  com- 
pel a  person  to  perform,  with  regard  to  French  land,  a  contract,  the 
performance  whereof  is  forbidden  by  French  law;  what  is  maintained 
is  that  if  X  agrees  in  England  with  ^  to  do  a  particular  act  in 
France,  he  may  be  compelled  in  England  to  pay  damages  for  not  per- 
forming his  promise,  and  that  whether  the  non-performance  is  so  far 
excused  as  to  free  him  from  liability  to  payment  of  damages  is  to  be 
determined  in  accordance  with  English  law.'  The  '^ doctrine  of  the 
proper  law "  is,  however,  open  to  criticism.  Suppose  the  strongest 
case  possible,  viz.,  that  a  contract  made  in  England  with  regard  to 
land  in  France  contained  a  clause  which  stated  in  so  many  words  that 
the  contract  should  be  governed  by  English  law.  Would  any  provi- 
sion in  such  a  contract  opposed  to  the  law  of  France  be  valid  ?  The 
land  is  in  France.  Nothing  can  be  done  in  relation  to  the  land  which 
is  not  in  accordance  with  French  law.  The  clause,  therefore,  in  so 
far  as  English  law  agrees  with  French  law,  is  needless,  and  in  so  far 
as  English  law  disagrees  with  French  law,  is  an  attempt  to  evade 
French  law  in  respect  of  matters  to  be  done  in  France,  and  therefore 
should  not  be  enforced  by  the  Courts  of  any  other  country.*  There 
is,  at  any  rate,  a  great  deal  to  be  said  in  favour  of  Story's  doctrine 
that  all  matters  connected  with  land,  including  the  effect  of  contracts 

1  Nelson,  p.  277. 

s  Compare  especially,  Jacobs  t.  Credit  Lyonnais,  1884, 12  Q.  B.  D.  (G.  A.)  589,  G03, 
per  Curiam.  This  case,  it  is  tme,  refers  to  a  contract  with  regard  to  moyables,  bnt  t 
does  decide  that  an  action  is  maintainable  in  Ejigland,  for  breach  of  a  oontraot  made  in 
England  to  do  an  act  in  Fnmoe  which,  when  the  time  for  performance  arrired,  oonld 
not  be  done  without  a  breach  of  French  law,  and  it  is  hard-  to  see  why  the  principle  of 
Jacobs  T.  Credit  Lyonnais  should  not  apply  to  contracts  with  regard  to  land  as  well  as 
to  contracts  with  r^^ard  to  goods. 

*  See  Intro.,  General  Principle  No.  II.  (G),  p.  33,  ante. 
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in  relation  thereto,  ought  to  be  governed  by  the  law  of  the  country 
where  the  land  is  situate  (lex  sittis). 

(C)  Operation  of  the  two  doctrines.  —  The  doctrine  of  the  lex  situs 
and  the  doctrine  of  the  proper  law  differ  in  their  practical  application 
far  less  than  would  at  first  sight  appear,  for  whichever  doctrine  we 
adopt  we  must  always  bear  in  mind  three  considerations :  — 

First,  No  conveyance  or  transfer  of  land,  or  of  an  interest  therein, 
which  is  not  in  accordance  with  the  lex  situsy  wiU  be  held  valid  in 
England. 

Secondly,  The  parties  to  a  contract  with  regard  to  land  do,  as  a 
matter  of  fact,  generally  intend  the  contract  to  be  governed  by  the  lex 
situs ;  the  proper  law,  therefore,  of  the  contract  is  in  most  instances 
the  same  as  the  lex  situs. 

Thirdly.  No  contract  with  regard  to  land,  e,  g.y  in  France,  can  be 
carried  out  if  its  performance  be  opposed  to  French  law,  and  no  Eng- 
lish Court  will  ever  attempt  to  compel  any  man  to  perform  in  France 
a  contract  which  French  law  forbids.  The  most  that  our  Courts  will 
conceivably  do  is  to  make  a  man  pay  damages  for  inability  to  do  in 
France  something  which  he  has  promised  to  do  there. 

It  matters,  therefore,  in  practice  very  little  whether  we  hold  that 
a  contract  with  regard  to  land  is  governed  as  to  its  incidents  by  the 
lex  situSy  or  hold  that  such  a  contract  is  governed  by  its  proper  law. 
Still  the  two  different  doctrines  may,  though  in  rare  instances,  lead, 
to  different  results.  That  this  is  so  may  be  seen  from  the  follow- 
ing imaginary  cases,  in  each  of  which  it  is  for  the  sake  of  simplicity 
supposed  that  X  and  A  are  Englishmen  domiciled  in  England,  that 
the  contract  between  them  is  made  in  England,  and  that  it  contains 
a  clause  providing  that  it  shall,  as  far  as  possible,  be  governed  by  the 
law  of  England. 

Case  1. —  X  contracts  with  A  to  make  some  disposition  of  land  in 
France  which  French  law  renders  impossible,  e,  g.,  to  entail  the  land 
upon  A*s  eldest  son  and  his  heirs. 

If  the  contract  is  governed  by  the  lex  situs  it  is  void,  and  no  action 
can  be  maintained  in  England  for  the  breach  of  it.  If  it  is  governed 
by  the  lex  lad  contractus  (proper  law)  an  action  may  apparently  be 
maintained  in  England  for  breach  of  the  contract,  i.  e,j  X  may  be 
forced  to  pay  damages  for  his  inability  to  perform  his  promise. 

Case  2. —  X  contracts  with  A  to  deal  with  land  in  France  in  some 
way  which  French  law  absolutely  prohibits,  e.  g.,  to  use  the  land  for 
some  purpose  which  cannot  be  carried  out  without  exposing  X  to  pen- 
alties under  the  law  of  France.  The  contract  whether  it  is  gov- 
erned by  the  lex  situs  or  by  its  proper  law  (semble)  is  void,^  and  no 
action  for  the  breach  thereof  can  be  maintained  in  England. 

Case  3. —  X  agrees  to  convey  land  in  France  to  ^.  At  the  time 
when  the  contract  is  entered  into  X  is  able  to  carry  it  out,  but  under 
a  French  law  passed  after  the  making  of  the  contract,  but  before  the 
conveyance  of  the  land  by  X,  it  becomes  impossible  for  X  to  convey 
the  land  to  A,  and  X  is  excused  from  performance  of  the  contract. 

1  See  Role  148,  p.  553,  ante. 
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If  the  contract  be  governed  by  the  lex  situs,  no  action  is  maintainable 
in  England  by  A  against  X  for  non-performance  of  his  contract.  If 
the  contract  is  governed  by  the  lex  loci  conimetus  (proper  law),  an 
action  (semble)  may  be  maintainable  in  England  by  A  against  X,^ 

Case  4. —  X  contracts  with  A  to  provide  Ay  six  months  after  the 
date  of  the  contract,  with  a  room  in  a  foreign  country  for  the  perform- 
ance there  of  a  concert  by  A.  Before  the  date  for  the  performance 
of  the  concert  some  event  occurs  which  under  the  law  of  England 
(proper  law)  would,  if  the  room  had  been  in  England,  have  excused 
X  from  the  performance  of  his  contract  and  freed  him  from  liability 
from  damages  for  non-performance,  but  which,  under  the  law  of  the 
foreign  country,  does  not  free  A  from  such  liability.  If  the  contract 
is  governed  by  the  lex  sttus,  an  action  is  maintainable  in  England 
against  X  for  breach  of  contract,  but  if,  as  would  appear  to  be  the 
case,  the  contract  is  governed  by  its  proper  law  (lex  loci  €ontra4!his)j 
an  action  for  breach  of  contract  is  not  maintainable  in  England  by  A 
against  X.' 

NOTE  14. 
THE  EWING  V.  ORR  EWING  CASE.* 

D  has  died  domiciled  in  Scotland,  possessed  of  movable  and  immov- 
able property  there,  and  of  only  a  small  amount  of  personal  property 
in  England.  He  has  appointed  six  persons  executors  and  trustees 
under  his  will.  Of  these  some  reside  in  Scotland,  some  in  England. 
They  obtain  confirmation  of  the  will  in  Scotland,  and  the  confirma- 
tion is  sealed  in  England  under  21  &  22  Vict.  cap.  56.^  A,  an 
infant  legatee,  resident  in  England,  brings  an  action  by  his  next  friend 
for  administration  of  the  estate.  The  writ  is  served  upon  the  trustees 
in  England,  and  under  an  order  upon  the  trustees  in  Scotland.  The 
trustees  appear  without  protest.  It  is  held  that  the  Court  has  juris- 
diction to  administer  the  trusts  of  the  will  as  to  the  whole  of  the 
estate,  whether  in  England  or  in  Scotland,  and  that,  as  no  proceedings 
are  pending  in  a  Scotch.  Court  by  which  the  interest  of  the  infant  could 
have  been  equally  protected,  the  exercise  of  the  jurisdiction  is  a  mat- 
ter not  of  discretion,  but  of  justice. 

This  statement  contains  the  essential  circumstances,  and  gives  the 
whole  direct  effect,  of  the  English  case  of  Etoing  v.  Orr  Evnng,^ 
The  decision  of  the  House  of  Lords  refers  in  strictness  rather  to  pro- 
ceedings against  trustees  than  to  proceedings  against  personal  repre- 

1  Compare  Jacobs  v.  Cridit  Lyonnais,  1884, 12  Q.  B.  D.  (G.  A.)  589,  003,  per  Curiam, 
and  Baily  y.  De  Crespigny,  1869,  L.  R.  4  Q.  B.  180. 

3  Compare  Jacobs  v.  Credit  Lyonnais,  1884, 12  Q.  B.  D.  (C.  A.)  689,  and  Taylor  t. 
Caldwell,  1863,  3  B.  ^  5.  826 ;  32  L.  J.  Q.  B.  164. 

8  1883, 9  App.  Cas.  34.  And  see  Swing  v.  Orr  Swing,  1885, 10  App.  Gas.  453  (Sootdi) ; 
Westlake,  3rd  ed.,  pp.  114,  115;  Foote,  pp.  252-254,  266  ;  2  WiUiams,  Executors,  9Ui 
ed.,  1526-1531. 

«  See  Knle  120,  p.  465,  ante. 

^  Compare  the  Sootoh  case,  Swing  v.  Orr  Swing,  1885, 10  App.  Cas.  453. 
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sentatives.  From  this  point  of  view  the  case  does  little  more  than 
carry  out  the  principle  involved  in  Fenn  v.  Baltimorey^  and  all  it 
appears  absolutely  to  decide  is  that,  where  the  executors  of  a  person 
dying  domiciled  in  a  foreign  country  are  also  trustees  under  his  will, 
the  Court  has  jurisdiction  to  entertain  an  action  for  the  execution 
of  the  whole  of  the  trusts  under  the  will  against  the  trustees  who  are 
in  £ngland  and  the  trustees  who  can  be  served  with  a  writ  in  a 
foreign  country.* 

But  though  this  is  all  which  is  necessarily  decided  in  the  English 
case  of  Evnng  v.  Orr  Euoing^  the  following  points  with  regard  to  the 
administration  of  a  deceased  person's  property  are  raised  and  more  or 
less  authoritatively  determined  in  the  two  Orr  Etoing  Cases, 

(1)  Lord  Westbury's  doctrine '  that  the  Courts  of  the  country  in 
which  a  deceased  person  is  domiciled  at  the  time  of  his  death  have 
exclusive  jurisdiction  to  administer  his  movable  property  is  negatived. 

(2)  Under  an  ordinary  grant  of  administration  the  High  Court  has, 
on  being  appealed  to,  jurisdiction  to  administer  the  whole  of  the  mov- 
able property  of  the  deceased,  whatever  its  local  situation,  and  whether 
he  has  died  domiciled  in  England  or  in  a  foreign  country. 

(3)  The  Courts  of  a  foreign  country,  e.  ^.,  Scotland,  have  a  right, 
if  they  see  fit,  to  deal  with  and  administer  property  of  the  deceased 
locally  situate  in  that  country.^ 

(4)  A  personal  representative  under  an  English  grant,  which  is  not 
limited,  is  liable  to  account  for  assets  out  of  Ekigland,^  but  his  liabil- 
ity in  regard  to  foreign  assets  would  seem  to  depend  upon  his  relation 
to  them,  i,  e,,  upon  his  legal  power  to  get  possession  of  and  deal  with 
such  assets.^ 

The  result  of  the  conclusions  which  may  be  deduced  from  or  are 
suggested  by  the  Orr  Evnng  Cases  is  that  conflicts  may  undoubtedly 
arise  between  English  Courts  and  the  Courts  of  a  foreign  country  as 
to  the  administration  of  a  deceased  person's  movable  property,  and 
that  'Whenever  a  real  conflict  of  jurisdiction  does  arise  between  two 
'^  independent  tribunals,  the  better  course  for  each  to  pursue  is  to  exer- 
"cise  its  own  jurisdiction  so  far  as  it  availably  can,  and  not  to  issue 
^'judgments  proclaiming  the  incompetency  of  its  rival."  '  These  words 
of  Lord  Watson's  are  a  valuable  recognition,  be  it  noted,  of  the  prin- 
ciple of  effectiveness,  or,  in  other  words,  of  the  principle  maintained 
throughout  this  treatise,  that  a  Court's  jurisdiction  ought  to  be  limited 
by  its  power  to  enforce  its  judgments.* 

1  1750, 1  Yea.  Sen.  444.    See  Rnle  39,  Exception,  p.  216,  arde. 

«  Compare  for  this  view  of  the  case,  Ewing  v.  Orr  Ewing,  1883,  9  App.  Caa.  34,  46, 
judgment  of  Lord  Blackburn^  and  p.  48,  jndgrment  of  Lord  TFotoon,  with  Ewing  v. 
Orr  Ewing,  1885,  10  App.  Cas.  453,  522,  523,  judgment  of  Lord  Blackburn. 

»  Enohin  v.  Wj/lie,  1862, 10  H.  L.  C.  1,  13, 16, 16. 

*  Ewing  v.  Orr  Eioing,  1883,  9  App.  Cas.  34,  39,  judgment  of  Selbome,  C. 

•  Ewing  t.  Orr  Ewing,  1885, 10  App.  Cas.  453.    See  Rule  86,  p.  398,  anU. 

•  See  Rule  70,  p.  345,  ante, 

'  Compare  2  Williams,  Executors,  1526-1531. 

«  Ewing  v.  Orr  Ewing,  1885,  10  App.  Caa.  463,  632,  judgment  of  Lord  Watson. 

*  See  Intro.,  General  Principle  No.  III.,  p.  38,  ante. 
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NOTE  16. 
THE   WILLS   ACT,    1861. 

24  <&  25  Vict.  cap.  114. 

An  Act  to  amend  the  Law  with  Respect  to  Wills  of  Personal  Estate 

made  by  British  Subjects. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

1.  Every  will  and  other  testamentary  instrument  made  out  of  the 
United  Kingdom  by  a  British  subject  (whatever  may  be  the  domicil  of 
such  person  at  the  time  of  making  the  same  or  at  the  time  of  his  or 
her  death)  shall,  as  regards  personal  estate,  be  held  to  be  well  executed 
for  the  purpose  of  being  admitted  in  England  and  Ireland  to  probate, 
and  in  Scotland  to  confirmation,  if  the  same  be  made  according  to  the 
forms  required  either  by  the  law  of  the  place  where  the  same  was 
made,  or  by  the  law  of  the  place  where  such  person  was  domiciled 
when  the  same  was  made,  or  by  the  laws  then  in  force  in  that  part  of 
Her  Majesty's  dominions  where  he  had  his  domicil  of  origin. 

2.  Every  will  and  other  testamentary  instrument  made  within  the 
United  Kingdom  by  any  British  subject  (whatever  may  be  the  domicil 
of  such  person  at  the  time  of  making  the  same,  or  at  the  time  of  his 
or  her  death)  shall,  as  regards  personal  estate,  be  held  to  be  well 
executed,  and  shall  be  admitted  in  England  and  Ireland  to  probate, 
and  in  Scotland  to  confirmation,  if  the  same  be  executed  according  to 
the  forms  required  by  the  laws  for  the  time  being  in  force  in  that 
part  of  the  United  Kingdom  where  the  same  is  made. 

3.  No  will  or  other  testamentary  instrument  shall  be  held  to  be 
revoked  or  to  have  become  invalid,  nor  shall  the  construction  thereof 
be  altered,  by  reason  of  any  subsequent  change  of  domicil  of  the  person 
making  the  same. 

4.  Nothing  in  this  Act  contained  shall  invalidate  any  will  or  other 
testamentary  instrument  as  regards  personal  estate  which  would  have 
been  valid  if  this  Act  had  not  been  passed,  except  as  such  wiU  or 
other  testamentary  instrument  may  be  revoked  or  altered  by  any  sub- 
sequent will  or  testamentary  instrument  made  valid  by  this  Act. 

5.  This  Act  shall  extend  only  to  wills  and  other  testamentary 
instruments  made  by  persons  who  die  after  the  passing  of  this  Act. 
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NOTE  16. 

QUESTIONS  WHERE  DECEASED  LEAVES  PROPERTY 

m  DIFFERENT  COUNTRIES.^ 

A  testator  or  intestate  may,  at  his  decease,  leave  property  of  dif- 
ferent kinds  in  different  countries,   e.  ^.,   movables  in  England  and 
immovables  in  Scotland.     And  ''where  land  and  personal  property  are 
''situated  in  different  countries,   governed    by  different  laws,   and  a 
"question  arises  upon  the  combined  effect  of  those  laws,  it  is  often 
"very  difficult  to  determine  what  portion  of  each  law  is  to  enter  into 
"the  decision  of  the  question  [of  the  distribution  of,  or  claims  upon, 
"the  property].     It  is  not  easy  to  say  how  much  is  to  be  considered  as 
"depending  on  the  law  of  real  property  [immovables];  which  must  be 
"  taken   from  the  country  where  the    land    lies  \lex  sUud] ;  and  how 
"much  upon  the  law  of  personal ' property  [movables];  which  must  be 
"taken  from  the  country  of  the  domicil;  and  to  blend  both  together; 
"so  as  to  form  a  rule,  applicable  to  the  mixed  question,  which  neither 
"law  separately  furnishes   sufficient   materials   to   decide."^     These 
words  refer  to  the  question  how  far  the  heir  of  heritable  property  in 
Scotland  which  an  English  will  has  been  inoperative  to  pass,  being  a 
legatee  of  personal  property  in  England,  is  put  to  his  election.      But 
they  apply  in  principle  to  all  the  various  questions  which  may  arise 
when   a   deceased  person  leaves  property  of    one  description,   e,   g,, 
movables,   in  England,   and   property  of   another   description,   e,    ^., 
immovables,  in  a  foreign  country.     The  general  rule,  no  doubt,  is  that 
immovables  or  land,   or  rights,   or  obligations   connected   with    land 
which  are  treated  by  the  Ux  situs  as  immovables,  are  governed  by  the 
lex  situs,  and  that  movables  or  things  treated  by  the  law  of  the  coun- 
try where  the  things  are  situate  as  movables  *  are  governed  by  the  law 
of   the  deceased's   domicil  (lex   domicilii).     But    these    two   general 
principles  do  not  lead  us  far  towards  answering  the  different  inquiries 
now  calling  for  consideration.     In  this  Note  it  will  be  convenient  to 
confine  our  attention  almost  exclusively  to  cases  in  which  a  testator 
or  intestate  leaves  property  of  different  kinds  in  England  and  in  Scot- 
land respectively. 

The  questions  which,  under  these  circumstances,   may  arise,  or,  at 
any  rate,  have  arisen,  refer  in  the  main  to  three  points :  — 

(A)  The  devolution  of  the  whole  estate. 

(B)  The  heir's  right  of  recourse  against  the  movables  or  person- 

alty. 

(C)  The  heir's  election  between  taking  under  or  against  a  will 

which,  as  to  inunovable  property,  is  invalid. 
(A)  Devolution.  —  The  rule  as  to  this  is  simple.     Every  question 

1  WesOakt,  3rd  ed.,  pp.  12&-136 ;  FooU,  2iid  ed.,  pp.  186-192,  202-206 ;  NtUon,  pp. 
196, 199. 
a  Brodie  v.  Barry,  1813,  2  Ves.  &  B.  127, 131,  jadgment  of  Grant,  M.  R. 
*  See  Rule  137,  p.  513,  afi(e. 


776  APPENDIX. 

as  to  the  devolution  of  immovablea  (land)  either  under  a  will,  or  in 
case  of  intestacy,  is  to  be  determined  by  the  law  of  the  country  where 
the  immovables  are  situate  ^  {lex  situs).  The  lex  situs,  for  example, 
determines  whether  an  instrument,  e,  g,y  a  Scotch  heritable  bond,' 
conferring  a  right  relating  to  an  immovable,  is  itself  an  immovable; 
who  is  the  person  to  whom  the  inunovable  descends;  and  whether  a 
given  will  is  valid  as  regards  immovables.^  Every  question,  on  the 
other  hand,  as  to  the  devolution  of  movables,  such  as  who  is  the  person 
entitled  to  succeed  to  them  beneficially;  how  they  are  to  be  distrib- 
uted; whether  a  given  will  is  valid  as  regards  movables;  must  be 
determined  in  general  by  the  lex  domicilii  of  the  deceased  intestate  or 
testator.  It  must,  however,  be  here  as  elsewhere  borne  in  mind  that 
'* personal  property,"  if  the  term  be  accurately  used,  includes,  but  is  not 
equivalent  to,  movable  property,  *  and  that  though  the  beneficial  suc- 
cession ^  to  movable  property  is  under  English  law  governed  by  the  lex 
domicilii  of  the  deceased,  yet  the  administration^  thereof,  e.  g.,  as 
regards  the  payment  of  debts,  is  under  English  law  governed  by  the 
lexforiy  which  in  this  case  is  equivalent  to  the  lex  situs,  i.e.,  the  law 
of  the  country  (England)  where  the  movable  property  or  personalty  is 
situate  and  administered. 

(B)  Recourse.  —  The  heir  or  devisee  of  immovables  in  Scotland  may 
have  paid  in  Scotland  debts  due  from  the  deceased.  Can  he  have 
recourse  against  the  personal  estate  in  England  for  repayment  ?  Of 
course,  if  the  point  is  dealt  with  in  the  will  of  the  deceased,  then  the 
rights  and  liabilities  of  the  heir  are  governed  by  the  will.  If,  for 
example,  a  testator  who  leaves  personalty  in  England  and  real  estate 
in  Scotland  directs  that  all  his  debts  shall  be  paid  out  of  his  personal 
estate,  then  the  right  of  the  heir  to  look  to  the  personalty  in  England 
for  repayment  of  debts  of  the  testator  paid  by  the  heir  in  Scotland  is 
clear.  If,  however,  the  matter  is  not  dealt  with  by  the  will,  then 
"the  right  of  the  heir  of  foreign  immovables  ...  to  have  recourse 
"against  the  personal  estate  in  England  for  the  amount  of  debts  of 
"the  deceased  which  he  has  paid,  is  determined  by  the  lex  situs  of 
the  immovables."  *  These  are  the  words  of  Mr.  Westlake;  they  give, 
therefore,  as  might  be  safely  assumed,  an  answer  to  our  inquiry  which 
is,  as  far  as  it  goes,  correct. 

A  person  has  died  domiciled  in  a  foreign  country.  A,  his  heir,  is 
compelled  to  pay  debts  due  there  out  of  land  coming  to  him  in  such 
country  as  heir.      But  A  has,  under  the  law  of  such  foreign  country, 

1  See  Role  138,  p.  516,  ante,  and  oompare  Role  137,  and  comment  thereon,  pp.  513- 
515,  ante. 

a  Brodie  t.  Barry,  1813,  2  V.  &  B.  127 ;  Johnstone  v.  Baker,  1817,  4  Madd.  474  (n) ; 
Jemingham  v.  Herbert,  1829,  4  Rnas.  388.  Heritable  bonds  are  now  under  the  Tltlea 
to  Jjand  Consolidation  (Scotland)  Act,  1868  (31  &.  32  Vict.  cap.  101),  a.  117,  moTaUesaa 
regards  the  saoceaaion  of  the  creditor  in  Soothmd. 

«  Ibid. 

«  Brodie  t.  Barry,  1813,  2  V.  <&  B.  127 ;  Dundas  y.  Dundat,  1830,  2  Dow.  &  Q.  319. 

»  See  pp.  71-73,  312,  313,  ante. 

^  See  p.  315,  ante. 

7  See  Rule  178,  p.  674,  ante. 

>  fTest^oile,  3rd  ed.,  p.  129. 
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a  right  to  be  repaid  the  amount  of  the  debts  out  of  the  deceased's 
movables.  A  has,  therefore,  a  right  of  recourse  against  the  £nglish 
personalty  left  by  the  deceased.^ 

The  deceased,  again,  leaves  real  estate  in  Scotland  and  personalty 
in  England.  A,  his  heir,  pays  ordinary  debts  of  the  deceased  out  of 
real  estate  in  Scotland.  Under  Scotch  law,  he  has  a  right  to  repay- 
ment out  of  the  movable  property  of  the  deceased.  He  has,  therefore, 
a  right  of  recourse  against  the  English  personalty.^ 

The  heir  of  Scotch  land  pays,  in  1830,  sums  due  on  heritable 
bonds  given  by  the  deceased.  Such  bonds  are  under  Scotch  law  a 
charge  upon  the  real  estate,  in  other  words,  are  payable  by  the  heir. 
He  has  no  right,  therefore,  to  be  repaid  out  of  the  English  personal 
estate  the  sums  paid  in  respect  of  the  bonds.' 

These  cases  illustrate  and  fall  within  Mr.  Westlake's  dictum,  but 
they  show,  it  is  submitted,  that  that  dictum,  though  true,  is  incomplete. 
The  right  of  the  heir  of  foreign,  e,  g.,  Scotch,  lands  to  have  recourse 
against  the  personal  property  of  the  deceased  in  England  is,  no  doubt, 
in  one  sense,  governed  by  Scotch  law  (lex  situs)  ^  for  in  order  to  have 
a  claim  ^;ainst  the  personal  estate  in  England,  he  must  show  that 
under  Scotch  law  he  has  a  right  to  repayment,  but  his  right  is  in  real- 
ity governed  partly  by  the  lex  situs,  and  partly  by  the  law  of  England 
(lex  fori) J  i.  0.,  the  law  of  the  country  where  English  personalty  is 
being  administered.  It  is  Scotch  law  which  determines  whether  there 
is  a  debt  due  to  the  heir  at  all  from  the  deceased's  estate.  It  is  Eng- 
lish law  which  determines  that  all  debts  due  from  the  deceased's  estate 
are  primarily  payable  out  of  English  personalty.^ 

Whether,  again,  the  heir  or  devisee  of  English  lands  who  is  com- 
pelled to  pay  debts  due  from  the  deceased  can  have  recourse  for  repay- 
ment against  the  movables  of  the  deceased  in  a  foreign  country  must, 
it  is  conceived,  on  principle  depend  partly  upon  English  law  (lex 
situs)^  and  partly  upon  the  law  of  the  country,  e,  g.,  Victoria,  where 
the  deceased's  movable  property  is  being  administered.  Under  the 
law  of  England,  A^  the  heir,  has  a  claim  against  the  personal  estate 
out  of  which  the  debts  are  primarily  payable.^  This  would  primd 
facie  give  him  a  claim  against  the  movables  of  the  deceased  admin- 
istered in  Victoria,  but  whether  the  claim  is  enforceable  in  Victoria 
must  ultimately  depend  upon  the  law  of  Victoria. 

(C)  Election.  —  ^'Election,  in  the  sense  here  used,  is  the  obligation 
"imposed  upon  a  party  to  choose  between  two  inconsistent  or  altema- 
"tive  rights  or  claims,  in  cases  where  there  is  clear  intention  of  the 
"person,  from  whom  he  derives  one,  that  he  should  not  enjoy  both. 
"Every  case  of  election,  therefore,  presupposes  a  plurality  of  gifts  or 
"rights,  with  an  intention,  express  or  implied,  of  the  party  who  has 

1  Anon,  1723,  9  Mod.  66. 

3  Winchelsea  t.  Garetty,  1838,  2  Keen,  293. 

>  Elliott  y.  Minto,  1821,  6  Madd.  16 ;  Drummond  t.  Drummond,  1799,  6  Bro.  P.  G. 
601. 

*  The  liability  of  Eng-Iish  personalty  to  the  pasnrnent  of  foreign  debts  of  the  peisonal 
estate  and  before  its  distribution  is  independent  of  the  deoeased's  domioil. 

^  See  2  WiUianu,  Executors,  9th  ed.,  p.  1661. 
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''a  right  to  control  one  or  both,  that  one  should  be  a  Bubstitute  for 
"the  other.  The  party,  who  is  to  take,  has  a  choice,  but  he  cannot 
"enjoy  the  benefits  of  both."  ^ 

A  question  as  to  election  may  arise  where  T,  a  testator,  dies,  leaving 
property  in  England  and  in  a  foreign  country,  and  has  made  a  will 
which,  though  intended  to  affect  the  whole  of  his  estate,  is,  from  some 
cause  or  other,  valid  as  to  the  property  in  England,  but  invalid  afl  to 
the  foreign  property.  In  such  a  case  can  a  person,  e.  g.,  an  heir, 
who  takes  a  benefit  under  the  will  in  England,  be  allowed  at  the  same 
time  to  gain  from  its  invalidity  in  the  foreign  country,  or  may  he  be 
put  to  his  election  either  to  treat  the  whole  will  as  valid,  or,  if  he 
takes  advantage  of  its  invalidity  in  the  foreign  country,  to  give  up  the 
benefit  which  he  would  otherwise  gain  from  its  validity  in  England  ?  ^ 

T,  for  example,  who  is  domiciled  in  England,  leaves  movable  prop- 
erty in  England  and  immovable  property  in  Scotland.  He  has  made 
a  will  which,  as  regards  his  immovable  property  or  land  in  Scotland, 
is  invalid,  and  by  his  will  leaves  the  Scotch  land  to  N.  He  leaves  his 
personal  property  in  England  to  A,  who  is  his  heir  under  Scotch  law. 
The  question  arises,  can  A  both  take  the  Scotch  land  by  descent  and, 
at  the  same  time,  take  the  benefit  of  the  legacy  to  him  of  the  English 
personalty,  or  must  he  renounce  either  his  rights  as  heir  or  his  rights 
as  legatee,  i,  e.,  is  he  put  to  his  election? 

This  question,  so  far  as  it  depends  on  a  conflict  of  laws,  can,  it  is 
submitted,  come  directly  before  the  English  Courts  as  a  question  of 
English  law  only  where  T  either  leaves  immovable  property  in  Eng- 
land as  well  as  immovable  property  in  some  other  country,  e.  g.,  Scot- 
land,* or,  what  is  the  more  common  case,  where  T,  being  domiciled  in 
England,  leaves  movables  either  in  England  or  elsewhere,  and  also 
leaves  immovables  in  some  other  country,  e,  g.,  Scotland.^  The  ques- 
tion as  to  election  could  not  come  before  the  Courts  as  a  question  of 
English  law,  where  T  neither  left  immovables  in  England,  nor  was 
domiciled  in  England.  In  the  latter  case  he  might,  no  doubt,  leave 
movables  locally  situate  in  England,  but  the  right  to  them  would 
depend  upon  the  law  of  T's  domicil,  and  the  question  of  election,  if 
it  arose  at  all,  though  it  might  conceivably  come  before  the  English 
Courts,  would  be  determined  by  the  law  of  T's  domicil,  not  of  Eng- 
land. Thus  if  T  died  in  England,  leaving  goods  there,  and  also  leav- 
ing land  in  Scotland  which  did  not  pass  under  his  will,  but  was  domi- 
ciled in  France,  the  question  (if  any  arose)  as  to  election,  would 
probably  come  before  the  French  Courts,  and  ought,  if  it  should  come 
before  the  English  Courts,  to  be  decided  by  reference  to  French  law. 

^  2  Storp^  Equity  Jurispnidenoe^  12th  ed.,  s.  1075. 

3  Compare  Brodie  v.  Barry,  1813,  2  V.  <&  B.  127 ;  Alien  t.  Anderson,  1846, 5  Han, 
163 ;  Dundas  v.  Dundas,  1830,  2  Dow.  &  Gl.  349. 

*  Compare  Dundat  t.  Dundas,  1830,  2  Dow.  &  CI.  349,  which  is  a  Sootoh  not  an 
English  case,  and  Dewar  v.  Maidand,  1866,  L.  R.  2  Eq.  834 ;  OrreU  ▼.  OmU,  1871,  L. 
R.6Ch.  302. 

*  Brodie  y,  Barry,  1813,  2  V.  A  B.  127 ;  Anon,  1723,  9  Mod.  66 ;  Trotter  y.  IVotter, 
1828,  4  BU.  502  \  Winchelsea  y.  Garetty,  1838,  2  Keen,  293;  AOen  y.  Anderson,  1846,  5 
Hare,  163 ;  Harrison  v.  Harrison,  1872,  L.  R.  8  Ch.  342, 
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Bearing  in  mind  these  considerations,  we  may,  it  is  conceived,  lay 
down  the  following  Rule :  — 

If  a  testator  devises  foreign  immovable  property  (foreign  land)  under 
a  wiU  which  is  inoperative  to  pass  the  same  to  the  devisee^  and  also 
either 

(1)  devises  English  immovahle  property  (English  land)  to  the 

heir  of  the  foreign  immovable  property,  or, 

(2)  being  domiciled  in  England,  bequeaths  movable  property  wher^ 

ever  situate  to  the  heir  of  the  foreign  imm^ovahle  property, 
the  Court  will  not  allow  such  heir  to  take  any  benefit  under  the  wiU^  as 
regards  the  English  immovable  property  or  the  movable  property,  unless 
he  fulfills  the  conditions  of  the  wiU  with  respect  to  the  foreign  immova 
ble  property,  i.  e,,  the  heir  is  put  to  his  election?- 

Thus  "the  heir  of  heritable  property  in  Scotland,  becoming  entitled 
^Ho  it  in  consequence  of  the  will,  by  which  it  is  devised  to  another, 
"not  being  conformable  to  the  solemnities  required  by  the  law  of 
"Scotland,  and  taking  also  under  the  same  will  real  or  personal  prop- 
"erty  in  this  country,  will  be  compelled  to  elect  between  the  heritable 
"property  which  has  descended  to  him  as  heir,  and  the  benefits  given 
"tohimby  the  will."  » 

If,  for  the  sake  of  clearness,  we  assume  that  a  deceased  person  has 
left  immovable  property  in  Scotland,  and  has  died  domiciled  in  Eng- 
land, leaving  there  only  movable  property,  the  conditions  under  which 
the  rule  as  to  election  applies  may  be  thus  stated :  — 

First,  T,  the  deceased,  must  die  testate;  the  rule  cannot  apply  to 
a  case  of  total  intestacy. 

Secondly,  T  must  leave  a  will  intended  to  deal  both  with  the 
English  movable  property  or  personalty  and  with  the  Scotch  immovable 
property.  If  the  will,  in  the  opinion  of  the  English  Courts,  is  not 
intended  to  apply  to  the  Scotch  immovable  property  or  land,  then  no 
question  of  election  arises ;  *  the  Scotch  heir  takes  any  benefit  conferred 
upon  him  by  the  will  as  legatee,  and  succeeds  as  heir  to  the  Scotch 
immovable  property.  Whether  T  does  intend  to  deal  by  his  will  with 
the  Scotch  land  is  a  matter  of  construction  to  be  decided  by  the  law 
of  the  country  where  T  dies  domiciled,  i,  e.,  by  English  law.^  The 
answer  to  this  inquiry  is  complicated,  in  the  reported  cases  on  the 
subject,  by  the  rule  of  English  law  that  merely  general  terms,  such  as 
"all  my  real  and  personal  estate  wherever  situate,"  are  not  sufficient 
to  show  an  intention  on  the  part  of  the  testator  to  deal  with  property 
incapable  of  passing  under  the  will.*  Hence  it  may  happen  that  an 
heir  of  immovable  property  in  Scotland  may  take  a  benefit  under  a 
will  of  English  personalty,  and  also  take  the  Scotch  lands  by  descent, 
on  the  ground  that,   in  the  opinion  of  the  Court,   the  will  was  not 

1  Foote,  2nd  ed.,  pp.  202-206 ;  Nelson,  p.  199. 
<  1  White  4-  Tudor,  L,  Cos,,  6th  ed.,  p.  419. 

*  At  any  rate  in  England.    What  misrht  be  the  view  taken  by  the  Sootoh  Coorti  is  a 
qneetion  with  which  we  are  not  here  concerned. 

«  AUen  V.  Anderson,  1846,  5  Hare,  163;  Trotter  y.  Trotter,  1828,  4  Bli.  002. 

•  Maxwell  v.  MaxweU,  1852, 2  De  G.  M.  <&  G.  705. 
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intended  to  deal  with  the  Scotch  lands,  though  to  any  layman  reading 
the  will  it  would  certainly  seem  that  the  testator  used  expressions 
wide  enough  to  include  his  Scotch  immovahle  property. 

Thirdly,  The  will  must  be  invalid  as  to  the  Scotch  immovable 
property.  Whether  it  is  invalid  or  not  is  to  be  determined  by  Scotch 
law  (lex  situs). 

If  these  conditions  are  fulfilled,  the  heir  cannot,  while  taking  the 
Scotch  land  by  descent,  also  take  any  benefit  under  the  will  as  regards 
the  English  personal  property.  He  must  treat  the  will  either  as  valid 
or  invalid.  If  he  takes  a  share  in  the  English  personalty  under  the 
will,  he  must  not  take  the  Scotch  immovable  property  by  descent, 
i.  e,,  he  is  put  to  his  election. 

If  these  conditions  are  not  fulfilled,  he  is  not  put  to  his  election.^ 

1.  T  (the  testator),  domiciled  in  England,  dies  possessed  of  im- 
movable (heritable)  property  in  Scotland,  and  movable  property  (per- 
sonalty) in  England,  Scotland,  and  elsewhere.  T,  by  his  will,  devises 
the  Scotch  immovable  property  and  bequeaths  the  movable  property  to 
trustees  in  trust  to  divide  the  whole  equally  amongst  his  nephews. 
The  will  is,  under  Scotch  law,  invalid  as  to  the  Scotch  immovable 
property.  Ay  one  of  the  nephews,  is  under  Scotch  law  heir  to  the 
Scotch  immovable  property.  A  is  put  to  his  election  either  to  take 
the  Scotch  immovable  property  against  the  will  as  heir  and  give  up  his 
claim  as  legatee,  or,  if  he  takes  his  share  as  legatee,  to  let  the  Scotch 
immovable  property  go  according  to  the  will.* 

2.  T,  domiciled  in  England,  dies  possessed  of  movable  property 
and  also  of  immovable  property  in  Scotland.  He  devises  his  immov- 
able property  in  Scotland  to  B,  and  also  bequeaths  equal  shares  in  his 
movable  property  to  A  and  B.  The  will  is,  under  Scotch  law,  inop- 
erative as  to  the  Scotch  immovable  property.  ^  is  T's  heir  under 
Scotch  law.  A  is  put  to  his  election  whether  he  will  take  the  Scotch 
immovable  property  as  heir,  or  the  bequest  of  movable  property  as 
legatee.* 

3.  T,  domiciled  in  England,  directs  by  will  that  ''the  whole  of 
his  property  "  should  be  divided  equally  amongst  A,  By  and  C7,  his 
brothers  and  sisters.  T  leaves  Scotch  immovable  property.  The 
will,  as  to  the  Scotch  immovable  property,  is  invalid.  A  is  T^b  heir, 
and  takes  the  Scotch  land.  He  is  not  put  to  his  election,  i,  e.,  he 
also  takes  his  share  as  legatee.     The  reason  is,  that  the  words  ''the 

^  The  law  of  Scotland  as  to  election  \b  apparently  in  snbetanoe  the  same  as  that 
of  Engrland.  Hence  questions  may  come  before  Scotch  Courts  as  to  the  rights  of  an 
English  heir  who  claims  both  to  inherit  English  land  on  the  gronnd  that  a  Scotch  will 
is,  invalid  to  pais  it,  and  also  to  take  a  share  in  Scotch  personal  property  under  the  will. 

The  reason  further  why  English  wills  were  constantly  invalid  as  regards  Scotch  im- 
movable property  is  that,  prior  to  1868,  such  property  did  not  pass  under  an  English 
will  in  the  ordinary  form.  The  Scotch  Act  of  1868  (31  A  32  Vict.  cap.  101),  s.  20  haa 
apparently  put  Scotch  immovable  property,  as  regards  testamentary  disposition,  in  the 
same  pontion  as  movable  property,  and  has  thereby  removed  the  main  source  of  eoit- 
flict  between  English  and  Scotch  law  as  regards  wills  of  immovable  property. 

a  Brodie  v.  Barry,  1813,  2  V.  &  B.  127. 

*  Harrison  v.  Harrisony  1872,  L.  R.  8  Ch.  342. 
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whole  of  T's  property  "  do  not  show  an  intention  to  devise  the  Scotch 
immoyahle  property.^ 

NOTE  17. 

LIMITS  OF  TAXATION  IN  RESPECT  OF  DEATH  DUTIES 

AND   DUTIES   OF   INCOME   TAX.2 

Intboduction. 

This  Note  is  concerned  with  the  Death  Duties  and  the  Duties  of 
Income  Tax,  or,  more  shortly,  Income  Tax. 

Drath  Duties.  —  All  the  death  duties  are  duties  imposed  upon  the 
devolution  of  property  on,  or  in  consequence  of,  a  person's  death. 
They  now  consist  of  three  different  duties :  *  — 

(1)  Legacy  Dittj/.^  —  This  duty  is  charged  on  legacies  •  under  a  will, 
and  shares  in  the  distributable  residue*  of  an  intestate's  personal 
estate ;  legacy  duty  is  now  ^  in  general,  though  not  quite  invariably,  * 
chargeable  only  on  the  deceased's  movable  property. 

(2)  Succession  Duty.  —  This  is  a  duty  charged  upon  the  succession 
to  any  property,  whether  real  or  personal,  whether  immovable  or  mov- 
able, to  which  one  person  succeeds  *  on  the  death  of  another,  but  which 
is  not  charged  with  legacy  duty.** 

(3)  Estate  Ihvty.  —  This  is  a  duty  chargeable  on  the  principal  value 
of  all  property,  real  or  personal,  settled  or  not  settled,  or,  in  other 
words,  on  all  immovable  or  movable  property  which  passes  on  the  death 
of  any  person  dying  after  the  1st  August,  1894." 

1  Trotter  v.  TnMer,  1828, 4  BK.  502.  See  also,  Allen  v.  Anderson,  1846,  6  Hare,  163  ; 
Maxuxlly,  Maxwell^  1852,  2  De  G.  M.  <&  G.  706,  with  which  oontniat  OrreU  v.  Orrell, 
1871,  L.  R.  6  Ch.  302,  and  Harrison  ▼.  Harrison,  1872,  L.  R.  8  Ch.  342. 

8  See  Hanson,  Probate,  Legacy,  etc.  Acts,  pp.  16, 17, 22-24,  67, 68, 21J^227 ;  Norman, 
Digest  of  Death  Duties,  pp.  35-37,  68,  176,  178  Gegacy  duty),  pp.  78, 79,  113, 114  (snc- 
oeosion  duty) ;  Weetlake,  Std  ed.,  pp.  124-128  ;  Nelson,  pp.  376-382 ;  Dowell,  Income  Tax 
Laws,  4th  ed.,  especially  pp.  242-248  on  Income  Tax  Act,  1853,  s.  2,  schednle  (D). 

»  Pbobats  Duty  and  Aocouirr  Stamp  Duty.  —  Reference  to  these  dnties  is  pur- 
posely omitted  ;  they  are  in  general  superseded  by  Estate  Duty  under  the  Finance  Act, 
1894  (see  Freeth,  New  Death  Duty,  pp.  3,  4,  18,  19 ;  Finance  Act,  1894  (57  A  58  Vict, 
cap.  30),  s.  1). 

These  duties,  however,  still  affect  property  passing  on  the  death  of  a  person  dying 
before  2nd  August,  1894. 

*  As  to  Legacy  Duty,  see  36  Geo.  III.  cap.  52 ;  45  Geo.  HI.  cap.  28 ;  and,  in  rela- 
tion to  Ireland,  54  Geo.  HI.  cap.  92 ;  56  Geo.  m.  cap.  56 ;  5A  6Vict.  cap.  82;  and 
43  Vict.  cap.  14 ;  44  Vict.  cap.  12 ;  and  Norman,  p.  251. 

»  For  definition  of  "  legacy,"  see  36  Geo.  HI.  cap. 52,  s.  7 ;  45  Geo.  HI.  cap. 28,  s.  4; 
8  &  9  Vict.  cap.  76,  s.  4  ;  Norman,  pp.  35-37. 
«  See  36  Geo.  III.  cap.  52,  s.  2. 
T  Succession  Duty  Act,  1853  (16  A  17  Vict.  cap.  51),  s.  19. 

*  For  exceptional  cases  in  which  legacy  duty  may  still  be  chargeable  on  immorable 
property,  see  Cha^field  v.  Berchtoldt,  1872,  L.  R.  7  Ch.  192 ;  Norman,  pp.  68, 178 ;  and 
note  that  legacy  duty  is  payable  in  respect  of  chattels  real  (immorables)  directed  to 
besold  by  will, 

»  Sncceasion  Duty  Act,  1853  (16  A 17  Viet.  cap.  51),  as.  1,  2^10. 

»  Ibid,,  s.  18. 

u  Fuauoe  Act,  1894,  as.  1,  2,  24. 
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Legacy  duty  and  succession  duty  both  differ  from  estate  duty  in 
one  respect.  They  are  duties  on  the  beneficial  succession  —  using  the 
word  '*  succession  "  in  a  wide  sense  —  to  property  by  one  person  on  the 
death  of  another,  and  ultimately  fall  upon  the  beneficial  successor. 
Estate  duty  is,  as  was  probate  duty,  a  duty  on  the  collection  or  dis- 
tribution of  an  estate  passing  on  a  person's  death.  It  falls  on  the 
estate,  and  does  not  fall  upon  a  beneficiary  as  such.  Thus  if  2),^  a 
deceased  person,  has  left  a  large  estate  more  than  sufficient  to  pay  all 
claims  upon  it,  and  has  bequeathed  a  legacy  of  £1,000  to  A,  legacy 
duty  falls  upon  and  is  ultimately  paid  by  the  legatee,  i,  e.,  is  deducted 
from  the  £1, 000 ;  estate  duty  does  not  fall  upon  the  legatee,  but  falls 
upon  the  estate,  and  is  ultimately  paid  by  the  person  or  persons  to 
whom,  after  payment  of  legacies  and  the  like,  the  estate  comes,  e.  ^., 
the  heir  or  residuary  legatee. 

Income  Tax.  —  This  is  at  once  a  property  tax  and  a  tax  on  income. 
As  a  property  tax  it  may  be  described  as  a  tax  on  land  or  immovable 
property  in  respect  of  the  annual  value  thereof,  and  is  charged  '  under 
or  in  accordance  with  Schedules  A  and  B  of  the  Income  Tax  Act, 
1853  (16  &  17  Vict.  cap.  34),  s.  2.  As  an  income  tax  it  may  in 
very  general  terms  be  described  as  a  tax  on  the  "annual  profits,  gains, 
or  interest,"  or  in  popular  language,  "income,"  which  a  person  de- 
rives from  property,  from  investments,  from  a  trade  or  profession,  or 
from  any  other  source.  As  a  tax  on  income,  it  is  charged  under  or 
in  accordance  with  Schedules  C,  D,  and  £  of  the  Income  Tax  Act, 
1853. 

Death  duties  and  duties  of  income  tax  are  all  imposed  or  kept  in 
force  by  Acts  of  the  Imperial  Parliament,  and  now  *  by  Acts  which 
extend  to  the  whole  United  Kingdom. 

With  regard  to  any  of  these  duties  two  questions  may  be  asked :  — 

First.  What  is  the  nature  of  the  property  in  respect  of  which  the 
duties  are  imposed  1 

This  inquiry  is  one  which  has  no  immediate  connection  with  the 
subject  of  this  treatise,  and  an  answer  sufficient  for  our  present  purpose 
has  already  been  given  to  it  in  very  general  terms.* 

Secondly,  What  are  the  limits  within  which  the  Acts  imposing 
death  ditties  and  income  tax  operate,  or  in  other  words,  what  are  the 
limits  within  which  duties  are  imposed  by  these  Acts  on  the  property  of 
the  kind  to  which  they  apply  ? 

This  inquiry,  though  it  does  not  form  part  of  is  closely  connected 

1  "  D  ^*  is  naed  throughout  this  Note  for  the  dececued  pexson  on  whose  death  prop- 
erty devolyes. 

3  Duties  of  income  tax  are  of  oourse  imposed  under  the  annual  Income  Tax  Act, 
though  they  are  charged  in  accordance  with  Schedules  A  to  £  of  the  Income  Tax  Act, 
1853 ;  these  schedules  originally  formed  part  of  the  Income  Tax  Act,  1842  (5  A  6  Viet, 
cap.  35),  which  still  in  most  matters  regulates  the  collection  and  incidence  of  the  tax. 

^  Up  to  1853  the  Income  Tax  Acts  did  not  extend  to  Ireland. 

^  A  more  minute  or  complete  reply,  if  needed,  must  he  sought  for  from  the  treatises 
on  each  kind  of  duty,  such  for  example  as  Norman,  Digest  of  Death  Duties ;  Hanson^ 
Probate^  Legacy,  and  Succession  Duties  Acts;  Freeth,  New  Death  Duty;  and  Doweli, 
Income  Tax  Laws, 


APPENDIX.  788 

with  the  subject  of  this  treatise.  To  answer  this  inquiry,  or,  in  other 
words,  to  fix,  in  the  case  of  each  of  the  duties  under  consideration,  the 
limit  of  taxation,  is  the  object  of  this  Note. 

For  every  taxing  Act  must  have  some  limit  to  its  operation.  It  is 
impossible  to  suppose  that  Parliament  means  to  tax  a  particular  kind 
of  property,  e.  g.,  legacies  or  land,  under  all  circumstances,  all  the 
world  over,  ^  and,  though  we  must  in  each  case  determine  as  far  as 
possible  from  the  language  of  each  statute  what  are  the  limits  within 
which  Parliament  intends  to  exercise  its  taxing  power,  one  general 
remark  may  be  made  which  applies  to  every  tax  now  imposed  by 
the  Imperial  Parliament.'  This  observation  is,  that,  since  the  close 
of  the  contest  with  the  American  Colonies,  Parliament  has  never 
intentionally  taxed  property  which  is  wholly  and  exclusively  con- 
nected with  a  country  which,  even  though  it  belong  to  the  British 
dominions,  does  not  form  part  of  the  United  Kingdom.  In  other  words, 
the  property  on  or  in  respect  of  which  duties  or  taxes  are  imposed  by 
Parliament  is  always  property  which  has  some  territorial  connection 
with  the  United  Kingdom,  or  part  thereof.  The  connection,  indeed, 
with  the  United  Kingdom,  which  renders  property  liable  to  taxation 
by  the  Imperial  Parliament,  may  arise  from  various  different  causes. 
It  may  arise  from  the  property  being  in  fact  situate  in  the  United 
Kingdom;*  from  the  owner  of  the  property  being  or  having  been 
resident*  or  domiciled*  in  the  United  Kingdom;  from  the  title  to 
the  property  depending  upon  the  law  of  some  part  of  the  United 
Kingdom,  i.  e,,  in  popular  but  not  quite  accurate  language,  upon 
British  law ;  *  or  from  the  fact  that  some  transaction  connected  with 
the  property  taxed  has  relation  to  the  United  Kingdom,  as,  e.  g.^ 
where  income  tax  is  charged  on  the  profits  of  a  trade  exercised  in  the 
United  Kingdom.^  But  though  the  circumstances  which  so  connect 
property  with  the  United  Kingdom  as  to  render  it  taxable  are  vari- 
ous, yet  wherever  property  is  taxable  some  connection  always  exists. 
The  problem  as  regards  any  given  duty,  0.  ^.,  legacy  duty  or  estate 
duty,  is  to  determine  what  is  the  circumstance  which  so  connects  prop- 
erty with  the  United  Kingdom  as  to  render  it  liable  to  the  particular 
duty.  The  answer  may  be  supplied  by  the  express  terms  of  the  statute 
imposing  the  duty,  or,  what  is  more  generally  the  case,  the  answer,  not 
being  given  by  the  express  terms  of  the  taxing  Act,  must  be  inferred 
(with  the  aid,  where  obtainable,  of  judicial  decisions)  from  the  nature 
of  the  property  taxed,  and  from  the  general  terms  and  tenour  of  the 

1  See  particnlarly,  WaUaee  y.  AUomtifO^Mral^  1865,  L.  R.  1  Gi.  1,  6,  judgment  of 
Oranworth^  Ch. 
s  See  18  Geo.  m.  oap.  12. 

*  Income  Tax  Act,  1853, 9.  2,  Scheds.  A  and  B.    Compare  Finance  Act,  1894,  m.  1, 2. 
4  Income  Tax  Act,  1853,  a.  2,  Sched.  D. 

f  Legacy  Dnty  Act,  1796,  36  Geo.  III.  oap.  62 ;  ThoiMon  y.  AdvoeaJt&^tneral,  1845, 
12  CI.  A  P.  1. 

*  Thronghont  this  Note  the  term  "  British  "  is  used  as  meaning  belonging  to  the 
United  Kingdom,  and  "foreign  "  as  meaning  not  British,  and  *' abroad"  as  meaning 
ontside  the  Unitad  Kingdom. 

7  Income  Tax  Act,  1853,  s.  2,  Sched.  D,  para.  2 ;  Ericten  y.  Ixut^  1881, 8  Q.  B.  D. 
(C.  A.)  414. 
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ptatute  or  statutes   imposing   the   datj  or  regulating  the  collection 
thereof. 

In  thid  Note  we  are  dealing  with  taxes  or  duties  each  of  which  are 
imposed  both  on  immovable  property  and  on  movable  property. 

Immovable  P&opebtt. 

The  liability  of  immovable  property  or  land,  if  otherwise  chargeable 
with  either  death  duties  or  duties  of  income  tax,  is  determined  wholly 
by  its  actual  local  situation.^ 

Rule,  Immovable  property  situate  in  the  United  Kingdom  is  liable 
to  death  duties  and  duties  of  income  tax,  Im/movahle  property  not 
situate  within  the  United  Kingdom  is  not  liable  to  any  of  these  duties. 

This  Rule  is  not  affected  by  the  domicU  or  residence  of  the  ofcner  of 
the  property.^ 

This  principle  might  in  fact  be  stated,  as  to  its  negative  side,  in  an 
even  broader  form.  An  Act  of  the  Imperial  Parliament  never  imposes 
duties  on  or  in  respect  of  immovable  property  which  is  not  situate  in 
the  United  Kingdom. 

Legacy  duty  '  and  succession  duty  are  imposed  on  immovable  prop- 
erty, e.  g,y  land  and  houses,  if  otherwise  chargeable,  throughout  the 
United  Kingdom,  and  (wide  as  are  the  terms  of  the  enactments  impos- 
ing these  duties)  are  admittedly  ^  not  imposed  on  any  immovable  prop- 
erty whatever  which  is  situate  out  of  the  United  Kingdom.  Estate 
duty,  again,  is  charged  in  respect  of  property  situate  in  any  part  of  the 
United  Kingdom,  but  as  regards  property  situate  out  of  the  United 
Kingdom  is  charged  only  on  property  which  is  liable  to  legacy  duty, 
or  to  succession  duty,*  and  therefore  is  not  charged  on  any  foreign 
immovable. 

Income  tax,  lastly,  in  so  far  as  it  is  payable  in  respect  of  immova- 
bles, is,  by  the  terms  of  Schedules  A  and  B,  expressly  made  payable  in 
respect  of  the  property  and  occupation  respectively  in  or  of  ''lands, 
tenements,  hereditaments,  and  heritages,  in  the  United  Kingdom,'* 

The  result  is,  that,  while  land  in  London,  in  Dublin,  in  Edinburgh, 
in  the  Isle  of  Wight,  or  in  Zetland,  may  be  liable  to  the  death  duties 
or  to  income  tax,  land  in  Guernsey,  or  in  the  Isle  of  Man,  is  certainly 
not  liable  either  to  the  death  duties  or  to  income  tax. 

The  principle,  however,  that  duties  are  not  imposed  on  or  in  respect 
of  immovable  property  outside  the  United  Kingdom  must  be  taken 
subject  to  this  limitation;  that,  though  duties  are  not  imposed  by 
Parliament  in  respect  of  the  ownership,  possession,  or  devolution  of 
foreign  land,  they  may  be,  and  certainly  sometimes  are,  imposed  on 

1  See,  as  to  legacy  daty,  Hanson^  Srd  ed.,  pp.  16, 17,  and  Cha^fidd  y.  BercktMt^  1872, 
L.  R.  7  Ch.  192 ;  and  the  prinoiple  there  laid  down  clearly  applies  to  snoceasion  duty 
and  estate  dnty,  as  to  which  compare  Freeth^  New  Death  Dttty,  p.  35.  As  to  inoome 
tax,  see  Income  Tax  Act,  1853,  Scheds.  A  and  B,  the  operation  of  which  is  eo  nomine 
confined  to  lands  in  the  United  Kingdom. 

«  Ibid, 

•  ChaOield  v.  BerchtoldU  1872,  L.  R.  7  Ch.  192. 

^  Hanson  ^  3rd  ed.,  pp.  16, 17. 

6  Finance  Act,  1894,  s.  2.  snb-s.  2. 
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the  proceeds  or  produce  of  foreign  landi  at  any  rate  when  transmitted 
to  the  United  Kingdom.^ 

Whenever  in  this  Note  it  is  stated  that  property  is  liable  to  a  tax, 
or  that  daties  are  payable  in  respect  of  sach  property,  the  statement 
must  always  be  taken  subject  to  some  such  reservation  as  ^^if  other- 
wise chargeable."  When,  for  instance,  it  is  asserted  that  immovable 
property  situate  in  the  United  Kingdom  is  liable  to  death  duties, 
what  is  meant  is  that  to  such  property  the  Acts  imposing  the  duties 
apply.  It  is  not  meant  that  such  Acts  impose  duties  upon  all  immov- 
able property,  without  exception,  within  the  United  Kingdom. 

MOVABLB  PbOPEBTT. 

{A)   Death  Duties. 

The  incidence  of  the  different  death  duties  is  determined  by  differ- 
ent rules.  The  principle  which  fixes  liability  to  legacy  duty  and  to 
succession  duty  is,  at  any  rate,  not  in  all  respects  the  same  as  the 
principles  on  which  depends  liability  to  estate  duty. 

Legacy  Duty  and  Sticcession  Dttty, 

The  enactments  imposing  these  duties  do  not  in  express  terms  fix 
the  limit  within  which  the  Acts  operate,  or,  in  other  words,  the  limit 
within  which  the  duties  are  imposed.'  It  was,  therefore,  absolutely 
necessary  to  put  some  limit  on  the  general  terms  imposing  the  duty; 
for  "without  such  a  limitation,  the  Legacy  Duty  Act,  for  example, 
"would  have  been  applicable,  although  neither  the  testator  nor  the 
"legatee,  nor  the  property  devised  or  bequeathed,  was  within  or  had 
"any  relation  to  the  British  dominions.  A  construction  leading  to 
"this  result  was  obviously  inadmissible. "  *  And  as  some  limitation 
must  be  found,  that  limitation,  it  has  been  judicially  laid  down,  at 
any  rate  with  regard  to  succession  duty,  "can  only  be  a  limitation 
"confining  the  operation  of  the  words  [imposing  the  duty]  to  persons 
"who  become  entitled  by  virtue  of  the  laws  of  this  country."*  The 
limits,  then,  of  taxation,  in  the  case  both  of  legacy  duty  and  of 
succession  duty,  are  determined  by,  or  based  upon,  one  and  the  same 
general  principle,  which  may  be  thus  expressed :  — 

General  Principle.  Legacy  duty  and  succession  duty  are  imposed  on 
that  movable  property,  and  on  that  movable  property  only,  which  the 

1  See,  «.  g.,  as  to  legacy  dnty,  Forbe$  v.  Stewn,  1870,  L.  R.  10  Eq.  178 ;  In  re  Stokes, 
1890j  62  L.  T.  176.  As  to  income  tax,  see  Inoome  Tax  Act,  1853,  s.  2,  Sohed.  D,  para. 
1 ;  Cesena  Sulphur  Co.  ▼.  NichoUon,  1876, 1  Ex.  D.  428 ;  Imperial  ConHnental  Gas  Asso- 
ciation V.  Nicholson,  1877,  37  L.  T.  n.  s.  717 ;  and  San  Paulo  By.  Co.  y.  Carter,  [1895]  1 
Q.  B.  (C.  A.)  680 ;  [1896]  A.  C.  31. 

2  See  Tliomson  v.  Advocate-General,  1845,  12  a.  &  F.  1 ;  Wallace  v.  AUomey-Gm- 
eral,  1865,  L.  R.  1  Ch.  1,  6-9,  judgrment  of  Cranwortk,  C. ;  Colquhaun  v.  Brooks,  1889, 
14  App.  Cas.  493,  503,  judgment  of  Herschell,  C. 

!  SJ^^^**  ^-  brooks,  1889, 14  App.  Cas.  493,  603,  604,  judgment  of  HerscheU,  C. 
«» rnj  ^'  AttomeifGeneral,  1865,  L.  R.  1  Ch.  1,  9,  judgment  of  Cranworth,  a 

This  country  "  means  "  England  "  in  the  particular  case,  but  the  principle  laid  down 
is  dearly  applicable  to  the  United  Kingdom. 
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legateey  distributee^  or,  to  use  a  more  general  term,  the  successor,  claim* 
under,  or  hy  virtue  of  British  law} 

'^The  question,"  says  Lord  Cranworth  in  reference  to  a  partica- 
lar  case,  *'is  whether,  where  a  person  domiciled  abroad  makes  a  will 
"giving  personal  property*  in  this  country  by  way  of  legacy,  the  leg- 
"atee  is  a  person  becoming  entitled  to  that  property  within  the  true 
"intent  and  meaning  of  the  second  section  [of  the  Succession  Duty 
"Act,  1853].  I  think  not.  I  think  that,  in  order  to  be  brought 
"within  that  section^  he  must  be  a  person  who  becomes  entitled  by 
"virtue  of  the  laws  of  this  country.   •   •   . 

"The  only  safe  way  of  solving  this  question  [i.  e.,  the  question  as 
"  to  the  limitation  on  the  imposition  of  succession  duty],  as  that  relat- 
"ing  to  legacy  duty,  is  to  consider  the  duty  as  imposed  only  on  those 
"who  claim  title  by  virtue  of  our  law."  • 

These  words  lay  down  the  principle  which  at  bottom  determines  the 
liability  to  legacy  duty  and  succession  duty.  They  also  enable  us  to 
estimate  the  true  position  and  worth  of  two  other  principles  which 
have  been  suggested  for  determining,  in  the  case  of  these  duties,  the 
limit  of  taxation. 

The  first  of  these  suggested  principles  is  that  the  limit  ought  to 
be  fixed  by  the  local  situation  of  the  deceased  person's  movable  prop- 
erty. This  contention  is  now  clearly  untenable;  it  may,  however, 
contain  a  slight  amount  of  truth.  The  local  situation  of  a  deceased 
person's  movable  property  may  occasionally  —  though  this  is  by  no 
means  certain  —  be  an  element  in  determining  whether  the  title  of  the 
successor  depends  upon  British  law,  and  therefore  whether  the  property 
is  or  is  not  liable  to  succession  duty. 

A  second  suggested  principle,  which  is  still  often  laid  down,  is  that 
liability  to  legacy  duty  and  to  succession  duty  depends,  subject  in  the 
case  of  succession  duty  to  various  exceptions,  upon  the  domicil  of  the 
deceased  owner. 

That  this  statement  always  holds  good  in  the  case  of  legacy  duty, 
and  often  holds  good  in  the  case  of  succession  duty,  is  certain ;  yet 
domicil  does  not,  it  is  submitted,  of  itself  supply  in  either  instance 
the  ultimate  ground  of  liability. 

The  explanations,  it  may  be  noted,  of  the  dogma  that  liability  de- 
pends on  the  deceased's  domicil  are  of  two  kinds,  and  neither  of  them 
is  satisfactory. 

First,  The  doctrine  is  justified  or  explained  by  reference  to  the 
maxim  mobilia  sequuntur  personam.^  Acts  of  Parliament,  it  is  said, 
are  meant  to  impose  duties  on  property  situate  within  the  United 
Kingdom ;  but  movable  property  is  (by  a  fiction  of  law)  considered  to 
be  situate  wherever  the  owner  is  domiciled.     If,  therefore,  the  owner 

1  WaUacer.  AttomesfOeneral,  1865,  L.  R.  1  Ch.  1,  7,  8,  judgment  of  Cranwoiik, 
C.     For  meaning  of  "  British,*'  see  note  6,  p.  783,  ante. 

^  Which  clearly  means  here  "  movable  "  property. 

*  Wallace  t.  AUomey-^eneral,  1865,  L.  R.  1  Ch.  1,  7, 8,  judgment  of  Cranwartk,  G. 

^  See  Hanson,  Legacy  and  Succesnon  Duty^  3rd  ed.,  pp.  16, 17,  219-228.  Mr.  Hanaan^s 
work  contains  an  admirable  statement  of  the  oaaee  and  law  with  regard  to  the  effeet 
of  domicil  on  liability  for  daties  of  sncoession. 


APPENDIX.  787 

is  domiciled  within  the  United  Kingdom,  his  movables  are  situate  in 
the  United  Kingdom,  and,  therefore,  are  subject  to  duty.  If  the 
owner  is  not  domiciled  in  the  United  Kingdom,  his  movables  are  not 
situate  there,  and  are  not  subject  to  duty.  This  view  is  recommended 
by  its  apparently  placing  the  liability  to  duties  on  immovable  property 
and  on  movable  property  upon  the  same  basis,  viz.,  the  situation  of  the 
property,  but  this  result  is  attained  by  an  ambiguous  and  confusing 
use  of  terms.  '^  Situation  "  is  applied  to  immovable  property  in  its 
natural  sense  of  actual  local  position;  whilst  ^'situation"  is  applied  to 
movable  property  as  meaning  the  place  where  movable  property  is 
supposed  by  a  fiction  of  law  to  be  situate,  viz.,  the  country  where  the 
deceased  owner  was  domiciled  at  the  time  of  his  death. 

This  explanation,  moreover,  does  not  really  explain  the  only  matter 
which  needs  explaining.  For  the  point  to  be  made  clear  is,  why  it  is 
that  in  a  particular  case  movables  are  treated  as  subject  to  the  law,  not 
of  the  country  where  they  are  situate,  but  of  the  owner's  domicil;  and 
the  maxim  rnobilia  sequurUur  personam^  being  merely  a  short  form  of 
stating  the  fact  that  movables  are  for  some  purposes  treated,  whatever 
their  actual  situation,  as  subject  to  the  law  of  their  owner's  domicil, 
cannot  serve  as  an  explanation  of  the  reason  why  in  any  particular 
case  they  are  so  treated.  The  general  statement  of  a  fact  cannot, 
that  is  to  say,  explain  part  of  the  fact  which  it  states. 

Se(iondly.  The  rule  in  question  is  sometimes  rested  on  the  ground 
that  some  limit  must  be  placed  on  the  class  of  persons  to  whom  the 
Acts  imposing  legacy  duty  and  succession  duty  are  intended  to  apply. 
These  enactments  are  not  intended  to  apply  to  all  the  i^orld,  and  the 
most  natural  assumption  is,  it  is  argued,  that  the  persons  intended  to 
be  within  their  scope  are  persons  domiciled  in  England.^  There  is, 
perhaps,  some  difficulty  in  seeing  why  the  particular  limitation  of 
domicil  should  necessarily  have  been  adopted;  and,  further,  if  taxes 
on  succession  are  looked  upon  as  taxes  on  persons  rather  than  on  prop- 
erty, why  such  a  tax  should  affect  the  real  property  in  England  of  a 
person  domiciled  in  a  foreign  country.  This  view  also,  whatever  its 
worth,  does  not  explain  the  cases  in  which  the  movables  of  a  person 
not  domiciled  in  the  United  Elingdom  are  liable  to  succession  duty.' 

Oar  general  principle,'  however,  explains  both  the  cases  in  which 
the  domicil  of  a  deceased  person  does  and  the  cases  in  which  it  does 
not  determine  the  liability  of  his  movable  property  to  one  or  other  of 
the  duties  under  consideration.  The  explanation  is  this:  in  many 
instances  (e.  ^.,  in  every  case  where  the  liability  of  movables  to 
legacy  duty  is  in  question)  *  the  domicil  of  the  deceased  determines 
what  is  the  law  in  virtue  of  which  a  person  is  entitled  to  succeed  to 
the  deceased's  movable  property,  and  therefore  indirectly  determines 
whether  such  property  is  or  is  not  liable,  as  the  case  may  be,  to  legacy 
duty  or  to  succession  duty;  but  in  other  instances  the  domicil  of  the 

1  Wallace  v.  Attorney-General,  1865,  L.  R.  1  Ch.  1. 

a  Attorneif  General  Y.  Campbell,  1872,  L.  R.  6  H.  L.  624,  529,  S30;  In  re  Cigala*i 
Trusts,  1878,  7  Ch.  D.  351,  354,  remark  of  Jessel,  M.  R. 

*  See  p.  785,  ante, 

*  See  ohap.  xzx.,  ante. 
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deceased  may  not  determine  ^  what  is  the  hiw  in  virtue  of  which  an- 
other person  is  entitled  to  succeed  to  the  deceased's  movable  property, 
and  therefore  often  does  not  determine  whether  such  property  is  or  is 
not  liable  to  succession  duty.  The  cases,  in  short,  in  which  a  suc- 
cessor's liability  is  apparently  determined  by  the  domicil  of  the  de- 
ceased, as  also  the  cases  in  which  it  is  not  so  determined,  are  applica- 
tions and  illustrations  of  the  general  principle  that  liability  depends 
upon  the  result  of  the  inquiry  whether  a  successor's  title  does  or  does 
not  depend  upon  British  law. 

But,  though  one  and  the  same  principle  at  bottom  governs  liability 
both  to  legacy  duty  and  succession  duty,  this  principle  gives  rise  to 
different  rules  in  regard  to  each  duty. 

Sides  as  to  Legacy  Duty? 

Mule  1.  The  movable  property  of  a  deceased  person  who  has  not 
died  domiciled  in  the  United  Kingdom  is,  wherever  locally  sitttatey  not 
liable  to  I-egacy  duty,* 

This  rule  holds  whether  the  deceased  has  died  intestate  or  testate. 
It  is  a  clear  application  of  our  general  principle,  for  the  title  of  the 
distributee  or  legatee  to  the  property  of  the  deceased  depends  on  the 
deceased's  lex  domiciliij*  and  therefore,  as  he  has  died  domiciled  out  of 
the  United  Kingdom,  does  not  depend  on  British  law. 

2)  has  died  domiciled  in  Demerara,  possessed  of  movable  property 
situate  in  Scotland.     The  property  is  not  liable  to  legacy  duty.* 

Mule  2.  The  movable  property  of  a  deceased  person  who  has  died 
domiciled  in  the  United  Kingdom  isy  wherever  locally  sttuatCy  liable  to 
legcun/  duty? 

This  rule  holds  whether  the  deceased  has  died  intestate  or  testate. 
It  is  a  clear  application  of  our  general  principle. 

1.  The  deceased  has  died  resident  in  India,  but  domicQed  in  Eng- 
land. All  his  movable  property  is  situate  in  India.  The  whole  of 
the  property  is  liable  to  legacy  duty.^ 

2.  2>,  domiciled  in  England,  is  a  partner  in  a  firm  carrying  on 
business  at  Bombay,  where  the  firm  holds  freehold  land,  which  is  a 
partnership  asset  and  (under  English  law)  personal  property.  After 
2>'s  death  the  freehold  land  is  sold,  and  2>'s  share  in  the  purchase- 
moneys  transmitted  to  2>'s  personal  representatives  in  England.  The 
share  is  liable  to  legacy  duty.^ 

3.  D  dies  domiciled  in  England,  being  partner  with  his  brother 
in  a  sheep  farm  in  New  Zealand.  Part  of  the  partnership  property 
is  freehold  land  in  New  Zealand.     On  the  death  of  his  brother,  D  is 

1  See  pp.  790-794,  post. 

*  I.  e.,  Rnles  1  and  2. 

s  Tlionuon  y.  Advocate-General^  1845, 12  Gl.  &  F.  1. 

*  See  chap,  zzz.,  ante, 

*  Thomson  v.  Advocate-General,  1845»  12  CI.  &  P.  1. 

0  InreEwin,  1830, 1  C.  &  J.  151;  Attorney-General y,  Napier^  1851,6  Bs.  217;  20 
L,  J.  Ex.  173. 
T  Attorney-General  v.  Napier,  1861,  6  Ex.  217. 

*  Forbee  r,  Steven,  1870,  L.  R.  10  Eq.  178. 
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entitled  to  four  seventhB  of  partnership  property.  D  devises  his  share 
to  trustees  in  trust  to  sell,  and  with  powers  of  management  till  sale, 
and  upon  trust  to  divide  the  produce  till  the  sale  among  thirteen 
charities  in  England.  The  partnership  property  is  not  sold,  but  the 
income  thereof  is  paid  into  the  High  Court,  llie  funds  in  Court  are 
divided  among  the  charities.     The  whole  fund  is  liable  to  legacy  duty.^ 

Rules  as  to  Stcccession  Ihity^ 

Rule  3.  Movable  property  wherever  situate,  which  a  successor  claims 
under  a  unll,  or  uncler  the  intestacy  of  a  deceased  person  dying  domir 
ciled  out  of  the  United  Kingdom^  is  not  liable  to  succession  duty. 

Under  this  rule,  movable  property  which,  on  account  of  the  deceased 
owner's  foreign  domicil,  is  exempt  from  legacy  duty,^  is  not  liable  to 
succession  duty.  This  appears  to  be  the  whole  effect  of  the  decision 
in  Wallace  v.  Attorney-General.  "No  one  reading  the  Succession 
"Duty  Act  could  suppose  that,  though  it  had  no  effect  on  legatees 
"under  the  wills  of  testators  domiciled  in  this  country,  it  yet  would, 
"by  changing  the  name  of  legacy  into  that  of  succession,  totally  alter 
"the  rights  of  persons  claiming  title  to  personal  property  in  this 
"country  under  the  wills  [or  under  the  intestacy]  of  persons  domiciled 
"abroad."* 

The  rule,  be  it  noted,  applies  only  to  "wills"  in  the  strict  sense 
of  that  term,  and  not  to  wills  made  in  exercise  of  a  power  of  appoint- 
ment conferred  by  an  English  instrument.* 

D  dies  domiciled  in  France,  having  bequeathed  movable  property 
situate  in  England  to  A.  The  property  is  not  liable  to  succession 
duty.* 

RiUe  4.'^  Movable  property  wherever  actually  situate,  which  a  suC" 
eessor  claims  under  a  unll  or  other  instrument  executed  by  a  person  dying 
domiciled  in  the  United  Kingdom^  is  {in  general)  liable  to  succession 
duty  (?). 

1  In  re  Stokes,  1890,  62  L.  T.  176.  This  case  and  Forbes  y.  Steven  are,  semble,  to  be 
explained  on  the  ground  that  JD's  cUiim  is  a  rif^ht  to  a  share,  not  in  land  (immoyable 
property),  but  in  the  ralne  of  the  whole  partnership  property,  which  is  movable  prop- 
erty. Bnt  the  cases  are  not  qnite  satisfactory  (compare  Nelson^  p.  380).  The  fact  that 
real  property  held  by  a  partnership  is  treated  by  English  law  as  personal  property  does 
not  seem  to  be  enough  to  convert  the  proceeds  of  immovable  property  situate  abroad 
into  movable  property.  Whether  freehold  land  in  India  held  by  a  partnership  is  to  be 
treated  as  movable  property,  and  therefore  to  be  subject  to  legacy  duty,  would  seem 
on  principle  to  depend  upon  the  law  of  British  India  rather  than  of  England  (?). 

s  I.  e„  Rules  3^. 

•  WalUux  V.  AttomeihChneral,  1865,  L.  R.  1  Ch.  1,  with  which  contrast  Re  Lovdace, 
1859,  4  De  O.  <&  J.  340. 

This  Rule  is  an  inference  from  Wallace  ▼.  Attomeu-GenercU,  1865,  L.  R.  1  Ch.  1,  9, 
judgment  of  Cranworth,  C. 

*  L.  R.  1  Ch.  pp.  1,  9,  judgment  of  Cranworth,  C. 

^  In  re  Lovdace,  1859,  4  De  G.  dk  J.  340.  See,  as  to  testamentary  instruments  in 
exerdse  of  a  power  of  appointment.  Rules  185, 186,  pp.  701,  702,  ante* 

«  Wallace  v.  Attomey-Oeneral,  1865,  L.  R.  1  Ch.  1 ;  Jeves  v.  ShadweU,  1865,  L.  R. 
1  Ch.  2.  Compare  remarks  on  this  decision  of  2Zojnt7/y,  M.  R.,  LyaU  v.  Lyall,  1872, 
L.  R.  15  £q.  1. 

7  Compare  Wallace  v.  Attomey-Qeneral^  1865,  L.  R.  1  Ch.  1,  and  Hanson,  pp.  23,  24. 
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This  role  seems  a  fair  resnlt  of  the  general  principle  that  property 
to  which  a  person  succeeds  under  or  by  virtue  of  British  law  is,  if 
otherwise  chargeable,  liable  to  succession  duty;  for  where  a  successor 
claims  property  under  a  will  or  settlement  made  by  a  person  dying 
domiciled  in  the  United  Kingdom,  he  {primdfaeiey  at  any  rate)  claims 
under  British  law. 

Thus  if  2),  who  dies  domiciled  in  England,  has,  under  a  power  of 
appointment  conferred  upon  2)  by  the  will  of  T,  an  American  dying 
domiciled  in  one  of  the  United  States,  appointed  A  by  deed  to  succeed 
to  movable  property,  some  of  which  is  situate  in  Ekigland  and  some 
of  which  is  situate  in  the  United  States,  semble  that  on  2>'s  death  the 
whole  of  the  property  is  liable  to  succession  duty. 

It  is,  however,  possible  that  cases  may  arise  where  property  to 
which  a  person  succeeds  on  the  death  of  and  under  an  instrument  exe- 
cuted by  a  person  who  dies  domiciled  in  the  United  Kingdom  may 
not  be  liable  to  succession  duty. 

"In  the  case,"  writes  Mr.  Hanson,  "of  foreign  property  which 
"the  owner  settles  by  deed  at  a  time  when  he  is  domiciled  abroad, 
"and  which  remains  abroad,  and  is  distributed  there  in  accordance 
"with  the  settlement,  after  his  death,  no  duty  is  payable,  notwith- 
"  standing  that  the  settlor  had,  previously  to  the  time  of  distribution, 
"acquired  a  domicil  in  this  country."^  The  explanation  that  Mr. 
Hanson  gives  is  that,  "by  the  execution  of  the  settlement,  [the  owner] 
"divested  himself  of  his  ownership,  so  that  the  property  thenceforward 
"ceased  to  be  his,  in  such  a  sense  as  to  follow  his  person;  and,  conse- 
"quently,  the  situation  of  his  domicil  can  have  no  further  effect  in 
"determining  the  situation  of  any  property  which  has  thus  been  disposed 
"of  in  his  lifetime."'  The  supposed  case  is  rather  vaguely  stated. 
Under  the  circumstances,  however,  which  it  suggests,  the  result  probably 
follows  that  the  settled  property  is  not,  on  the  settlor's  death,  liable  to 
succession  duty.  The  true  reason  of  this  would  seem  to  be  that,  though 
the  settlor  was  at  his  death  domiciled  in  England,  the  successor's  title 
to  the  property  does  not  depend  on  British  law.  Movable  property, 
it  should  be  noted,  to  which  a  person  succeeds  under  a  will  made  by  a 
testator  domiciled  in  the  United  Kingdom,  must  almost  always  be  lia- 
ble to  legacy  duty,  and  therefore  can  rarely,  if  ever,  be  liable  to  suc- 
cession duty.* 

Bide  5.*  The  movable  property,  wherever  situate,  of  a  deceased  per- 
son not  dying  domiciled  in  the  United  Kingdom^  is  liable  to  sueeessian 
duty  if  the  sitccessor  is  entitled  to  the  property  under  a  British  trust  or 
settlement  and  therefore  under  British  law. 

^  Hanson^  p.  24. 

«  Ibid, 

*  Sucoeflsion  Duty  Act,  1853»  8. 18. 

<  See  In  re  Wallop's  Trusts,  1864, 33  L.  J.  Ch.  351 ;  1  De  G.  J.  A  S.  656 ;  Inre  Love- 
lace, 1859,  4  De  G.  A  J.  340;  Attornejf-General  v.  Campbell,  1872,  L.  R.  5  H.  L.  624 ; 
In  re  Badart's  TrusU,  1870,  L.  R.  10  Eq.  288 ;  Lyall  v.  LyaU,  1872,  L.  R.  15  £q.  1 ; 
In  re  Cigala's  Settlement,  1878,  7  Ch.  D.  351 ;  AUomeihGeneral  ▼.  Fefce,  1894, 10  TiiiiM 
L.  R.  337.  Compare  Norman,  pp.  113,  114. 
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This  role  it  a  direct  application  of  the  general  principle  already  laid 
down,^  and  covers  at  least  three  different  cases. 

First  Case.  —  Where  there  is  a  succession  to  movable  property  situate 
in  the  United  Kingdom  under  the  will  of  a  person  domiciled  out  of 
the  United  Kingdom,  who  has  a  mere  power  under  a  British  settlement 
or  will  of  disposing  of  the  property,  the  property  is  liable  to  succession 

duty.* 

Under  an  English  marriage  settlement,  money  is  assigned  to  trustees* 
to  hold  upon  certain  trusts  during  the  lives  of  I)  and  M,  and,  further, 
on  the  death  of  the  survivor,  upon  such  trusts  as  D  should  by  deed 
or  will  appoint.  J)  and  M  are  at  the  time  of  their  marriage  British 
subjects  domiciled  in  England.  After  the  marriage  they  acquire  and 
retain  till  the  end  of  their  lives  a  domicil  in  France.  J)  exercises  by 
will  the  power  of  appointment  in  favour  of  A  and  J?,  French  subjects 
domiciled  in  France.  On  the  succession  of  A  and  B,  the  property  is 
liable  to  succession  duty.* 

An  Englishman  domiciled  in  England  has  left  £5,000  in  the  funds 
in  trust  to  pay  the  interest  to  his  daughter  for  life,  and  on  her  death 
to  pay  over  the  fund  to  such  persons  as  she  may  by  will  appoint.  D, 
the  daughter,  marries  a  person  domiciled  in  Jersey,  and  herself  dies 
there  domiciled.  She  leaves  the  money  in  question  to  her  husband, 
who,  at  the  time  of  her  death,  is  domiciled  in  Jersey.  The  £5, 000 
is  liable  to  succession  duty.^ 

Each  of  the  foregoing  illustrations,  and  the  decisions  on  which  they 
are  based,  viz..  In  re  LoveUuse^  and  In  re  Wallop's  Trusts^  respec- 
tively, rests  at  bottom  on  the  same  ground,  viz.,  that  the  successor 
claims  in  virtue,  not  of  a  will  strictly  speaking,  but  of  a  testamentary 
appointment  made  under  an  English  instrument  which  must  necessarily 
be  construed  by  English  law;  in  other  words,  the  successor  is  entitled 
under  English  law.  ^^This  decision  "  (viz.,  the  decision  in  Wallace  v. 
Attorney' General),  says  Lord  Cranworth,  '^does  not  conflict  with  .  .  . 
^^Be  Lovela>ce  and  Be  Wallop's  Trusts.  They  were  both  cases  of  tes- 
"tamentary  appointment  under  English  instruments,  not  of  wills;  and 
^^such  an  instrument  must  necessarily  he  construed  by  our  own  laws, 
^not  by  that  of  the  donUeil  of  the  person  executing  the  power. " ' 

Second  Case.  —  Where  there  is  a  succession  to  movable  property  be- 
queathed by  a  testator  who  is  not  domiciled  in  the  United  Kingdom, 
which  under  his  will  is  invested  by  his  executors  in  England  under 

1  See  pp.  785,  786,  ante. 

3  In  re  Wallop's  TrutU,  1864, 33  L.  J.  (Ch.)  351 ;  1  De  G.  J.  <&  S.  606 ;  In  re  Lovelace, . 
1859,  28  L.  J.  (Ch.)  489 ;  4DeG.  <&J.  340. 

•  Inre  Lovelace,  1859,  28  L.  J.  (Gi.)  489;  4  De  G.  dk  J. 340. 
^^fttelnre  Wallop's  Trusts,  1864,  33  L.  J.  (Ch.)  351 ;  1  De  G.  J.  A  S.  666. 
«  1859,  4  De  G.  <&  J.  340 ;  28  L.  J.  Ch.  489. 

•  1864, 1  De  G.  J.  &  S.656;  33  L.  J.  Ch.  351. 

^  Wallace  y.  Attorney-General,  1865,  L.  R.  1  Ch.  1,  9,  judgment  of  Cranworth,  C. 
The  words  I  have  imderlmed  contain  Uie  gist  of  the  whole  matter.  They  hold  good 
even  though  the  eases  differ  in  this  ^t,  viz.,  that  the  saooessor  in  Re  Lovelace  derived 
his  title,  under  the  instmment  creating  the  power,  from  the  donor,  whilst  the  sucoesBor 
in  Be  Wallop's  Trusts  (vbl  virtue  of  the  Succession  Duty  Act,  1853,  s.  4)  derived  his 
title  from  the  testator,  t.  e.,  the  donee  of  the  power  hy  whom  it  was  exercised. 
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certain  trusts,  and  it  subsequently  devolves  on  snceessors  claiming  to 
succeed  to  this  invested  fund  under  the  trust  created  by  the  will,  the 
property  is  liable  to  succession  duty.^ 

2),  an  Englishman  domiciled  in  Portogaly  appoints  executors,  and 
directs  them  to  collect  his  property  in  Portugal,  pay  certain  legacies  to 
A  and  others,  and  invest  the  residue  in  English  three  per  cents,  ap- 
propriating a  part  to  purchasing  a  life  annuity  for  Jf,  which  part  is, 
on  IPs  death,  to  devolve  on  B,  No  legacy  duty  or  succession  duty  is 
payable  by  A  or  Jf,  but  succession  duty  is  pajrable  by  B,* 

The  difference  between  the  position  of  A  and  of  B  is  noticeable. 

A's  case  falls  under  Rule  3,'  and  not  under  Rule  5.  He  therefore 
pays  no  duty,  j^'s  case  falls  within  Rule  5.  The  money  is  invested 
in  English  funds,  and,  though  j^'s  title  originates  in  a  will  made  by 
D  domiciled  in  a  foreign  country,  ^'s  succession  to  the  property  is  a 
succession  under  English  law.      B^  therefore,  pays  succession  duty. 

The  position  of  B  has  been  explained  as  follows :  — 

^*In  order  to  have  the  personal  property  administered,  you  must 
*'seek  the  forum  of  that  country  where  the  person  whose  property  is  in 
*' question  had  acquired  a  domicil.  Then,  when  you  obtain  possession 
*'of  that  property,  you  do  all  which  has  to  be  done  in  the  country  to 
''which  the  testator  belonged.  The  question  is  afterwards,  when  the 
''property  has  been  so  obtained  and  administered,  and  is  in  the  state 
"in  which  the  testator  desired  it  to  be  placed,  in  what  condition  do 
"you  find  the  fund?  You  find  it  in  the  condition  of  a  settled  fund. 
"That  condition  arises,  no  doubt,  from  the  operation  of  the  testator's 
"will ;  but  I  can  see  no  difference,  in  consequence  of  that  circumstance, 
"from  its  having  arisen  in  any  other  manner,  as,  for  instance,  from 
"a  deed  executed  in  his  lifetime,  as  might  have  been  the  case,  or, 
"supposing  he  had  transmitted  to  his  bankers  a  sum  of  money  to  be 
"invested  upon  the  same  trusts.  When  there  is  any  fund  standing  in 
"this  country  in  the  names  of  trustees  in  consols  or  other  property 
"which  has  a  quasi  local  settlement,  which  stock  in  the  funds  has,  all 
"the  dividends  having  to  be  received  in  this  country,  and  the  persons 
"who  have  to  be  dealt  with  in  respect  of  it  being  persons  residing  in 
"this  country,  that  fund  is  subject  to  succession  duty.  The  settle- 
"ment  provides  for  the  succession,  and  the  interest  of  each  person  on 
"coming  into  possession  is  liable  to  the  payment  of  duty  upon  that 
"interest  to  which  he  so  succeeds."  ^ 

"  If  a  man  dies  domiciled  abroad  possessed  of  personal  property,  the 
"question  of  whether  he  has  died  testate  or  intestate,  and  also  all  ques- 
"tions  relating  to  the  distribution  and  administration  of  his  personal 
"estate,  belong  to  the  judge  of  the  domicil,  and  that  on  the  principle 

1  AtiomeihGeneral  v.  CampbeU,  1872,  L.  R.  6  H.  L.  624. 

«  Ibid, 

*  Compare  Rule  1,  p.  T88,  ante, 

4  AttomeifGeneral  v.  CampbeU,  1872,  L.  R.  5  H.  L.  624, 538,  per  Hatkerie^,  Gh.  Bam 
far  18  the  case  really  affected  by  the  local  aitiiatio&  of  the  fond  ?  Semhle,  the  remh 
would  have  been  the  ume  if  the  settled  fmid  had  been  inTesled  in  French  rtiUm. 
Compare  In  rt  Cigala^a  Settlement,  1878,  7  Ch.  D.  361,  and  Attome^-Oeneral  t.  Feiee, 
1894, 10  Times  L.  R.  837. 
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''of  mobUia  sequuntur  personam.  His  domicil  sets  up  the  forum  of 
''administration.  Now,  apply  that  to  the  present  case.  The  legatees 
"would  resort  to  that  formn  to  receive  their  legacies,  and  the  execu- 
"tors  and  trustees,  when  the  residue  has  been  ascertained,  would 
"resort  to  that  forum  to  receive  it.  When  they  have  received  it  the 
"legacy  is  discharged,  and  all  things  that  are  incidental  to  the  legacy 
"cease.  They  receive  it  bound  with  the  duty  of  bringing  it  to  this 
"country  and  investing  it  here  in  consols,  which  they  are  directed  to 
"hold  upon  certain  trusts  mentioned  by  the  will.  But  the  character 
"of  the  ownership  is  no  longer  that  of  a  legacy.  The  character  of  the 
"ownership  is  under  the  trusts  directed  to  be  created  by  the  will. 
"There  is,  therefore,  a  settlement  made  of  the  property  which  is 
"brought  into  this  country  and  invested  here  in  such  mode  of  invest- 
"ment  as  gives  to  the  property  whilst  it  remains  here  the  character  of 
"English  property  in  respect  of  locality.  That  settlement,  so  made, 
"undoubtedly  becomes  subject  to  the  rules  of  English  law  under  which 
"it  is  held,  by  virtue  of  which  it  is  enjoyed,  and  under  which  it  will 
"be  ultimately  administered.  That,  therefore,  is  a  description  of 
"ownership  which  falls  immediately  within  the  provisions  of  the  Suc- 
" cession  Duty  Act."  * 

2>,  by  a  marriage  settlement  executed  in  England,  assigned  to  trus- 
tees, all  domiciled  and  resident  in  England,  an  English  policy  of 
assurance  for  £2, 000,  and  a  sum  of  £1, 000  consols,  and  covenanted  to 
pay  the  trustees  £1,000  within  three  years.  The  trustees  held  the 
trust  funds  upon  trust  to  pay  interest  to  2>'s  wife  for  life,  upon  her 
death  to  D  for  life,  and  npon  the  death  of  both  of  them  to  divide  the 
funds  among  the  children  of  the  marriage.  D  and  his  wife  were 
domiciled  in  New  South  Wales.  In  1850  2>,  by  his  will,  appointed 
executors  in  New  South  Wales,  and  directed  them  to  collect  his  resid- 
uary estate  and  transmit  it  to  his  executors  in  England,  who  were  to 
invest  the  sums  transmitted  in  English  funds,  pay  the  income  to  2>'s 
wife  for  life,  and  after  her  death  to  divide  the  capital  among  D*b 
children  on  their  attaining  twenty-one. 

In  1853  D  died  domiciled  in  New  South  Wales,  and  three  months 
afterwards  his  wife  died,  also  domiciled  in  New  Sonth  Wales.  They 
left  only  one  child,  A,  also  domiciled  in  New  South  Wales. 

It  was  held  that  A,  first,  was  liable  to  succession  duty  on  funds  to 
which  he  was  entitled  under  the  settlement ;  secondly,  was  not  liable  to 
succession  duty  on  the  funds  to  which  he  was  entitled  under  the  will.' 
A  was  liable  to  duty  for  his  succession  under  the  settlement,  since  he 
succeeded  to  it  in  virtue  of  English  law.  He  was  not  liable  to  duty 
in  respect  of  the  funds  which  he  obtained  under  the  will,  since  he  suc- 
ceeded to  them  under  foreign  law. 

Third  Case,  —  Where  there  is  a  succession  to  movable  property  com- 
prised in  a  British  settlement  vested  in  trustees,  subject  to  British 
jurisdiction  and  recoverable  in  a  British  court,  the  property  is  liable 
to  succession  duty. 

1  AttameihOen^d  t.  Campbell,  1872,  L.  R.  5  H.  L.  624,  629,  680,  per  Lord  West- 
hury.    See  In  re  Badart*8  Tnuti,  1870,  L.  R.  10  £q.  288. 
a  Lyall  ▼.  Lyall,  1872,  L.  R.  15  £q.  1. 
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In  1838  Dy  an  Italian  domiciled  in  Italy,  married  an  English- 
woman. She  assigned,  under  the  English  marriage  settlement,  prop- 
erty, consisting  of  French  rentes  and  shares  in  the  Bank  of  France,  to 
trustees,  of  whom  three  were  Englishmen  and  one  was  an  Italian,  upon 
trusts  (upon  the  death  of  the  husband  and  wife)  for  the  children  of 
the  marriage.  The  Italian  trustee  died,  and  an  Englishman  was 
appointed  in  his  place.  D  and  his  wife  continued  domiciled  in  Italy. 
In  1877  2>,  who  survived  his  wife,  died,  leaving  two  children,  A 
and  By  both  domiciled  Italians.  It  was  held  that  succession  duty 
was  payable  by  A  and  J?  on  all  the  fund  coming  to  them  under  the 
marriage  settlement.^ 

2),  domiciled  in  France,'  placed  securities,  consisting  of  Italian 
refntea  and  United  States  bonds,  in  the  hands  of  Ny  an  Englishman 
living  and  domiciled  in  England,  requesting  him  to  place  the  securi- 
ties, which  are  payable  to  bearer,  in  a  bank  in  London  in  iV^s  own 
name,  and  also  make  in  iSTs  own  name  a  declaration  of  trust,  revocable 
during  i\rs  lifetime,  to  the  effect  that  Ny  his  executors  and  administra- 
tors, held  the  securities  in  trust  to  pay  the  interest  to  D  for  life,  and 
in  trust,  on  D's  death,  for  Ay  a  Frenchwoman  domiciled  in  France. 
The  required  declaration  of  trust  was  made  by  N,  On  /)'s  death  the 
securities  are  claimed  hj  A.  On  the  assumption  that  Ny  as  appears 
to  be  the  case,  acted  merely  as  a  trustee,  and  the  declaration  of  trust 
was  in  effect  made  by  2),  the  securities  were  held  liable  to  succession 
duty.  The  reason  is  that  the  trust  was  an  English  trust,  and  A  there- 
fore claimed  the  property  in  virtue  of  British  law. 

Under  the  Wills  Act,  1861,  24  &  26  Vict.  cap.  114,  a  will  may 
be  valid  in  England  though  not  valid  by  the  law  of  the  testator's  dom- 
icil.'  It  has,  therefore,  been  suggested  that  if  a  British  subject  dies 
domiciled  abroad,  and  makes  a  will  which  is  valid  only  in  virtue  of 
the  Wills  Act,  1861  {L  6.,  which  owes  its  validity  to  the  law  of  Eng- 
land), and  his  movables  are  either  locally  situate  here  at  the  time  of 
his  death,  or  are  remitted  here  in  accordance  with  his  will,  they  may 
be  liable  to  succession  duty,  inaftnuch  as  the  title  of  the  persons  claim- 
ing under  the  will  depends  wholly  on  the  law  of  this  country.*  This 
suggestion  is  certainly  ingenious  and  worth  consideration.  The  an- 
swer to  it,  however,  would  appear  to  be  that  the  successor  in  the  case 
supposed  does  not  base  his  title  wholly  on  the  law  of  this  country. 
The  validity  of  the  will  as  to  the  testator*8  capacity  and  the  nature  of 
its  provisions  would  appear,  as  already  pointed  out,*  to  depend  on  the 
law  of  the  testator's  domicil. 

1  In  re  CigaLd'B  Settlement,  1878,  7  Ch.  D.  351. 

«  See  AUomey-General  v.  Fdce,  1894, 10  Timee  L.  R.  337.  It  aeeniB  to  have  beoi 
admitted  that  A^b  snooeasioii  must  be  treated  ae  a  snooesrion  to  D  and  not  to  N^ 
or,  in  other  words,  that  JD  and  not  N  was  the  predeoenor. 

8  See  Rule  182,  Exoeptiona  1,  2,  and  Rule  184,  pp.  686,  690,  093,  696,  aate. 

*  Hanson,  Bid  ed.,  p.  223. 

«  See  pp.  687,  689,  anU. 
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IttUes  as  to  Estate  Dvty} 

As  regards  the  limit  of  taxation  in  respect  of  movable  property, 
there  exists  an  essential  difference  between  legacy  duty  and  succession 
duty  on  the  one  hand,  and  estate  duty  on  the  other. 

In  the  case  of  legacy  duty  and  succession  duty  the  limit  of  taxation 
is,  whatever  be  the  situation  of  the  property,  fixed  in  accordance  with 
one  and  the  same  principle.' 

In  the  case  of  estate  duty,  the  limit  of  taxation  is  fixed  on  one 
principle  in  reference  to  property  locally  situate  in  the  United  King- 
dom, and  on  another  principle  with  reference  to  property  locally  situate 
out  of  the  United  Kingdom.  The  incidence,  that  is  to  say,  of  estate 
duty  as  regards  property  situate  in  the  United  Kingdom  is  determined, 
as  was  the  incidence  of  probate  duty,  by  the  local  situation  of  the 
property.  The  incidence  of  estate  duty  as  regards  property  situate 
out  of  the  United  Kingdom  is  governed  by  the  principle  which  deter- 
mines the  incidence  of  legacy  duty  or  succession  duty,  i.  e.,  of  that 
property  alone  being  taxable  which  is  claimed  under  or  by  virtue  of 
British  law.* 

Rule  6  refers  to  movable  property  situate  in  the  United  Kingdom. 
Rule  7  refers  to  movable  property  situate  out  of  the  United  King- 
dom. 

Rvls  6.  Movable  property  passing  on  the  death  of  any  person  dying 
on  or  after  the  2nd  day  of  August^  1894  {called  hereinafter  the  deceased), 
which  is  situate  in  the  United  Kingdom^  is  liable  to  estate  dtUy^ 

This  Rule  is  not  affected  by  the  domieU  of  the  deceased. 

In  order  to  be  liable  within  this  rule,  movable  property  must,  first, 
be  situate  in  the  United  Kingdom,  and,  secondly  (semble),  be  situate 
in  the  United  Kingdom  at  the  time  when  it  passes,  L  e.,  speaking 
generally,  at  the  time  of  the  death  of  the  deceased. 

PUice.  —  The  local  situation  of  the  property  must,  apparently,  be 
settled  in  accordance  with  the  maxims  which  have  hitherto  determined 
whether  property  is  or  is  not  so  locally  situate  in  the  United  Kingdom 
as  to  be  liable  to  probate  duty,  or,  what  is  at  bottom  the  same 
thing,  as  to  g^ve  the  Court  jurisdiction  to  grant  letters  of  administra- 
tion or  probate.^  This,  at  least,  is  the  inference  which  may  fairly  be 
drawn  from  the  Finance  Act,  1894,  s.  8,  sub-s.  1;  and,  independ- 
ently of  the  provisions  of  s.  8,  the  conclusion  suggests  itself  that  the 
Courts,  in  default  of  other  guidance,  will  determine  the  local  situa- 
tion of  property,  in  respect  of  its  liability  to  estate  duty,  in  accord- 
ance with  the  rules  which  have  guided  them  in  determining  the  local 
situation  of  property  in  regard  to  its  liability  to  probate  duty.  It 
follows,  therefore,  that  the  technical  rules  as  to  the  local  situation  of 
property  established  by  decisions  or  enactments  having  reference  to 

1  J.  0.,  Rules  6-7,  poti.    See  Rnanoe  Act,  18M  (57  &  58  Viot.  cap.  30),  n.  1, 2. 
'  See  p.  785,  ante. 

*  See  p.  785,  ante^  and  Fmanoe  Act,  1891,  a.  2,  snb-t.  2. 
«  See  Finance  Act,  1894,  as.  1,  2. 
/  B  See  particularly,  pp.  31^-323,  ante. 
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probate  duty  are  still  in  force  as  regards  estate  duty,  and  apply  when- 
ever the  duty  is  claimed  on  the  ground  of  the  deceased's  property 
being  locally  situate  in  the  United  Kingdom.  Hence,  to  give  one 
example  of  my  meaning,  the  answer  to  the  question  whether  a  debt  due 
to  the  deceased  on  a  bond  is  or  is  not  liable  to  estate  duty  may,  under 
conceivable  circumstances,  e»  g.^  where  the  deceased  dies  domiciled  in 
a  foreign  country  and  intestate,  depend  on  the  rule  that  the  local  situ- 
ation of  a  specialty  debt  is  determined  by  the  local  situation  of  the 
deed  under  which  it  is  due,^  and  also  on  the  modification  introduced 
into  that  rule  by  the  Revenue  Act,  1862  {2b  &  26  Vict.  cap.  22), 
8.  39. 

Time.  —  It  would  appear,  though  this  is  not  stated  in  the  Act, 
that  property,  in  order  to  be  liable  to  estate  duty  in  the  character  of 
property  situate  in  the  United  Kingdom,  must  be  there  situate  at  the 
time  when  the  property  passes,  t.  «.,  in  general,  at  the  death  of  the 
deceased.  The  words  **in  general  "  must  be  noticed,  for  it  may  some- 
times happen  that  property  which  in  fact  passes  before  a  deceased 
person's  death  is  under  the  Finance  Act,  1894,  s.  2,  sub-s.  1  (c),  to 
be  treated  as  "property  passing  on  the  death  of  the  deceased." 

Btde  7.'  Movable  property  patHng  on  the  death  of  the  deceased^ 
when  situate  out  of  the  United  Kingdom,  if  under  the  law  in  force  be- 
fore the  passing  •  of  the  Finance  Act,  1894^  legacy  duty  or  succession 
duty  is  payable  in  respect  thereof  or  would  be  so  payable  but  for  the 
relationship  ^  of  the  person  to  whom  it  passes,  is  liable  to  estate  duty. 

This  is,  it  is  submitted,  the  effect  of  the  Finance  Act,  1894,  ss.  1 
and  2.  The  result  is  arrived  at  as  follows:  Section  1  imposes  es- 
tate duty  on  all  property  which  passes  on  the  death  of  the  deceased, 
i,  e,,  of  any  person  dying  on  or  after  August  2,  1894.  Section  2, 
sub-s.  1,  gives  a  wide  extension  to  the  term  "property  passing  on 
the  death  of  the  deceased;"  whilst  sub-s.  2  provides  that  "property 
"passing  on  the  death  of  the  deceased,  when  situate  out  of  the  United 
"Kingdom,  shall  be  included  [in  the  term  'property  passing  on  the 
"death  of  the  deceased ']  oidy,  if,  under  the  law  in  force  before  the 
"passing  of  [the  Finance  Act,  1894],  legacy  or  succession  duty  is 
"payable  in  respect  thereof,  or  would  be  so  payable  but  for  the  rela^ 
"tionship  of  the  person  to  whom  it  passes."^  The  language  of  the 
enactment  is  awkward,  but  its  meaning  is  pretty  clear.  All  property 
passing  on  the  death  of  the  deceased  which  is  situate  in  the  United 
Kingdom  is  liable  to  estate  duty :  but  property  passing  on  the  death 
of  the  deceased  which  is  situate  out  of  the  United  Kingdom  is  liable  to 
estate  duty  if  liable  to  legacy  duty  or  succession  duty,  and,  subject  to 
a  slight  reservation,  not  otherwise ;   this  reservation  is,  that  property 

^  See  Commissioner  qf  Stamps  y.  Hope,  [1891]  A.  G.  476. 

s  See  Fmanoe  Act,  1894,  8.  2,  snb-s.  2. 

•!.«.,  31  Jnly,  1894. 

^  See  as  to  the  exemption  of  property  paasin^  to  husband  or  wife  of  deceased,  from 
legacy  dnty,  65  Geo.  III.  cap.  184,  Sched.  pt.  iii.  {Hanson,  p.  200),  and,  from  snooeasioii 
duty,  Sneoession  Duty  Act,  1853  (16  A  17  Viot.  cap.  51),  s.  18  {Hanson,  p.  294,  and  oom- 
pare  generally,  Hanson^  p.  11). 

6  Finance  Act,  1894,  s.  2,  snb-s.  2. 
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out  of  the  United  Kingdom,  which  escapes  legacy  daty  and  succession 
duty  only  on  account  of  the  relationship  of  the  person  to  whom  it 
passes,  remains  liahle  to  estate  duty.  Movable  property,  therefore, 
situate  out  of  the  United  Kingdom  is  liable  to  estate  duty  if,  on  ac- 
count of  the  domicil  of  the  deceased,  or  from  any  other  cause,  it  is 
liable  either  to  legacy  duty  or  to  succession  duty.  In  other  words, 
movable  property  situate  out  of  the  United  Kingdom  is  liable  to 
estate  duty  if  liable  to  legacy  duty  or  succession  duty  under  Rules  1 
to  5,  ^  and  not  otherwise ;  or,  to  put  the  same  thing  in  a  more  gen- 
eral form,  property  which  is  situate  out  of  the  United  Kingdom  is  lia- 
ble to  estate  duty  if  the  person  to  whom  it  passes  is  entitled  to  it,  or 
claims  it  under  British  law;  it  is  not  liable  if  he  is  neither  entitled 
nor  claims  it  under  British  law. 

If  we  now  combine  Rules  6  and  7,  we  shall  find  that  the  liability 
of  property  passing  on  the  death  of  a  deceased  person  to  estate  duty 
depends  on  one  of  two  different  things,  — firsty  on  the  local  situation 
of  the  property,  i,  e.,  on  its  being  situate  in  the  United  Kingdom; 
and,  secondly,  when  it  is  not  so  situate,  on  the  successor  being  entitled 
thereto  under  British  law. 

Hence,  if  D  dies  intestate  at  Melbourne,  in  Victoria,  leaving  mov- 
able property,  e,  g.,  goods,  in  England,  in  Victoria,  and  in  France, 
the  result  as  regards  the  liability  to  estate  duty  of  the  property  which 
passes  on  his  death  is  as  follows :  Whatever  be  D's  domicil,  the  Eng- 
lish goods  are  liable.  The  liability  of  the  Victorian  and  the  French 
goods  depends  in  effect  on  2>'s  domicil ;  if  D  dies  domiciled  in  the 
United  Kingdom,  his  Victorian  and  French  goods  are  liable  to  legacy 
duty,  and  therefore,  also,  to  estate  duty ;  if  D  does  not  die  domiciled 
in  the  United  Kingdom,  then  his  Victorian  and  French  goods,  not 
being  liable  to  legacy  duty  nor  presumably  to  succession  duty,  are  not 
liable  to  estate  duty.  This  general  statement  must  be  taken  subject 
to  two  reservations. 

It  is  possible,  in  the  first  place,  that  the  whole  or  part  of  the  Vic- 
torian or  French  goods  may,  though  D  is  not  domiciled  in  fingland, 
be  liable  to  succession  duty,'  in  which  case  they  will  wholly  or  in  part 
be  liable  to  estate  duty. 

Certain  deductions  from  estate  duty,  in  the  second  place,  may  be 
allowed  in  respect  of  death  duties  to  which  D's  property  may  be  liable 
in  France  or  in  Victoria  respectively.' 

Questum,  —  Within  what  limit  does  estate  duty  faU  on,  or  is  payable 
in  respect  of,  property  passing  before  death,  e.  g.,  by  gift  f  * 

Estate  duty  is  payable,  in  general,  only  in  respect  of  property  which 
in  fact  '^ passes  on  the  death"  of  a  deceased  person;  but  to  prevent 

1  See  pp.  78S-790,  arUe, 

*  See  Rule  5,  p.  790,  ante, 

*  Ab  to  the  dedaotionfl  allowable  from  estate  dntj  in  respeet  of  death  dnties  payahle 
on  property  mtnate  (1)  in  a  strioUy  foreign  country,  e.  g.^  France,  me  Finance  Act, 
1894,  8.  7,  enb-B.  4,  or  (2)  in  a  Britidi  poeeeanon,  «.  g.,  Victoria,  see  Finance  Act,  1894, 
B.  20.    As  to  deductions  in  respect  of  dehts  due  from  deceased,  etc.,  see  s.  7,  snh-s.  1-3. 

«  See  Finance  Act,  1894,  s.  2.  snlns.  1  (c).  Customs  and  Inland  Revenue  Aot,  1881, 
i.  88,  as  amended  by  52  &  53  Viot.  cap.  7. 
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evasion  of  the  duty,  the  Finance  Act,  1894,  in  effect  provides  ^  that  in 
certain  cases,  e,  ^.,  where  a  person  within  twelve  months  of  his  death 
maJkes  an  oat-and-out  gift  of  his  property  (e.  ^.,  a  diamond  ring),  the 
property  shall  he  considered,  as  regards  liability  to  estate  duty,  as 
'^passing  on  his  death."  Hence  estate  duty  is  in  reality  in  these 
instances  payable  in  respect  of  property  which  passes  before  a  deceased 
person's  death. 

Within  what  limits,  however,  are  the  provisions  of  the  Finance 
Act,  as  to  property  thus  passing  before  a  person's  death,  e.  g.,  by 
gift,  meant  to  operate?  Do  they  afiEect  the  property  of  all  persons 
who  leave  behind  them  personal  estate  situate  in  the  United  Kingdom  ? 
Do  they  afiEect  property  which  is  situate  out  of  the  United  Kingdom 
at  the  time  when  the  transaction,  e,  g.,  the  gift,  by  which  it  is  trans- 
ferred, takes  place  ?  These  and  the  like  inquiries  do  not  admit  of  a 
decisive  answer.  A  conjectural  reply  to  them  must  be  found  by 
keeping  in  mind  the  following  considerations.  The  property,  in  the 
first  place,  which  passes,  e.  g.,  a  diamond  ring  griyen  hy  J)  to  A 
within  a  week  of  2>'s  death,  in  fact,  before,  but,  as  regards  liability 
to  estate  duty,  on  the  death  of  a  deceased  person,  must  be  dealt  with 
exactly  as  though  it  actually  passed  on  the  deceased's  death.  The 
Finance  Act,  in  the  second  place,  whilst,  in  the  cases  under  consid- 
eration, it  treats  property  as  passing  on  the  death  of  the  deceased, 
though  in  fact  it  pass  to  another  before  his  death,  does  not  in  any 
way  afiEect  the  local  situation  of  such  property  either  when  it  passes 
or  at  the  time  of  the  deceased's  death.  In  the  last  place,  an  enact- 
ment intended  to  g^uard  against  the  evasion  of  estate  duty  can  hardly 
apply  to  any  person  who,  at  the  time  of  the  transaction,  e,  g.,  the 
gift,  by  which  his  property  passes,  is  neither  by  his  own  domicil  or 
residence  or  presence  in  the  United  Kingdom,  nor  by  the  fact  of 
the  property  itself  being  in  the  United  Kingdom,  subject  to  British 
law. 

The  questions  which  may  arise,  and  the  probable  answers  thereto, 
may  best  be  understood  from  an  examination  of  some  imaginary  cases. 

In  each  of  these  cases,  D  has  within  a  week  of  his  death  made  an 
out-and-out  g^ft  to  ^  of  a  diamond  ring  worth  £1,000  by  handing  it 
to  A,  and  has  subsequently  died  intestate,  leaving  a  large  amount  of 
property  in  the  United  Kingdom.  The  point  to  be  determined  in  each 
instance  is  whether  estate  duty  is  payable  in  respect  of  the  diamond 
ring.  The  decision  thereof  depends  on  the  correct  interpretation  of 
the  Finance  Act,  1894,  ss.  1  and  2,  and  especially  of  s.  2,  sub-s. 
1  (c),  with  which  must  be  read  the  Customs  and  Inland  Revenue 
Act,  1881  (44  &  45  Vict.  cap.  12),  s.  38. 

Case  1. —  Dy  both  at  the  time  of  making  the  g^ft  and  at  the  time  of 
his  death,  is  domiciled  in  the  United  Kingdom.  The  ring  is  in  Eng- 
land at  the  time  of  the  grift  and  at  the  time  of  D's  death. 

Estate  duty  is  payable.  The  ring,  in  fact,  no  doubt  passed  to  A 
before  D's  death,  but,  as  regards  the  liability  of  2>'s  estate  to  estate 
duty,  must  be  treated  as  passing  on  D's  death. 

1  Sect.  2,  sab-t.  1  (o). 
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Cdse  2.  —  D  is  a  Frenchman  domiciled  in  France,  as  also  is  A. 
The  gift  takes  place  at  Paris,  but  before  2>'s  death  A  comes  to  Eng- 
land, and  the  ring  is  in  England  at  the  time  of  J9's  death. 

Semble,  estate  duty  is  not  payable.  2>  being  a  Frenchman  domi- 
ciled in  France  at  the  time  when  the  gift  takes  place,  the  whole  trans- 
action is  a  French  transaction,  and  probably  faUs  wholly  outside  the 
Finance  Act,  1894,  ss.  1  and  2,  or,  in  other  words,  2>  is  in  respect 
of  this  gift  to  be  treated  as  a  person  not  subject  to  British  law. 

Still  this  conclusion  is,  it  is  submitted,  by  no  means  certain.  The 
case  comes  within  the  words  of  the  sections  imposing  the  duty.  At 
the  time  of  2>'s  death,  the  ring  is,  as  a  matter  of  fact,  situate  in 
England.  It  is  to  be  treated,  if  the  Act  applies  to  the  case  at  all, 
as  passing  on  2>'s  death.  ^  The  property  passing,  therefore,  i.  e., 
the  ring,  comes  within  the  Finance  Act,  1894,  s.  2,  sub-s.  1,  which 
governs  property  situate  in  the  United  Kingdom,  and  does  not  come 
within  the  Finance  Act,  1894,  s.  2,  sub-s.  2,  which  refers  only  to 
property  passing  on  the  death  of  the  deceased  when  situate  out  of  the 
United  Kingdom. 

Cdse  3.  —  D  is  a  Frenchman  domiciled  in  France.  He  g^ves  the 
ring  to  A  J  another  Frenchman,  also  domiciled  in  France,  whilst  they 
are  both  staying  for  a  day  or  two  in  England.  The  ring  is  in  Eng- 
land at  the  time  of  2>*s  death. 

Estate  duty,  it  would  seem,  is  payable. 

Case  4.  — The  circumstances  are  the  same  as  in  Case  3,  except  that 
the  ring  is  in  France  at  the  time  of  2>'s  death. 

Estate  duty  is  (semble)  not  payable.  The  ring  is  not  situate  in 
England  at  the  time  of  D's  death,  and  if  it  can  be  treated,  under  the 
Finance  Act.  1894,  s.  2,  sub-s.  1  (c),  as  property  passing  on  2>'s 
death,  it  still  must  be  considered  as  property  passing  when  situate  out 
of  the  United  Kingdom,  but  it  would  not,  even  had  it  passed  as  a 
legacy,  have  been  liable  to  legacy  or  succession  duty.  The  ring,  there- 
fore, it  is  submitted,  is  in  no  point  of  view  chargeable  with  estate 
duty. 

These  illustrations  apply  directly  only  to  the  case  of  a  g^f  t  made  by 
a  person  within  twelve  months  of  his  death.  They  suggest,  however, 
the  kind  of  problems  which  may  be  raised  as  to  the  limit  within  which 
the  Finance  Act,  1894,  s.  2,  sub-s.  1  (c),  affects  property  within  its 
scope. 

{B)  Duties  of  Income  Tax. 

Income  tax,  in  so  far  as  it  is  chargeable  on  movable  property,  is 
imposed  under  or  in  accordance  with  Schedules  (C)^,  (D),*  and  (E),^ 
and  is  in  effect  a  tax  on  annual  profits  or  gains,  i,  e.,  income,  derived 
from  various  sources,  e,  ^.,  from  public  revenues,   from  property^  or 

^  See  Finance  Act,  1894,  b.  2,  snb-s.  1  (o),  and  Customs  and  Inland  Revenne  Act, 
1881,  8.  38,  Bub-8.  2  (a). 

a  Income  Tax  Act,  1853  (16  &  17  Vict.  cap.  34),  s.  2,  and  Income  Tax  Act,  1842 
(5  &  6  Vict.  cap.  35),  as.  88-99. 

•  Income  Tax  Act,  1853,  a.  2,  and  Income  Tax  Act,  1842,  as.  100-102. 
«  Income  Tax  Act,  1853,  s.  2,  and  Income  Tax  Act,  1842,  s.  146. 

•  Income  Tax  Act,  1853,  s.  2,  Sohed.  (C). 
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possessions,  from  interest,^  from  public  offices  of  profit,  etc.*  With 
most  of  the  questions  which  arise  under  these  schedules,  this  Note  has 
no  concern  whatever.  Its  aim,  as  far  as  it  is  concerned  with  income 
tax,  is  to  establish  from  the  Income  Tax  Acts  as  interpreted  by  judi- 
cial decisions,  that  the  limit  of  taxation  in  regard  to  incomes  is  in 
reality  fixed,  in  the  main  at  any  rate,  by  three  principles,  which  may 
be  thus  broadly  summed  up:  first,  income  tax  is  payable  on  any  in- 
come arising  from  a  British  source ;  secondly,  income  tax  is  payable  on 
any  income  which,  though  not  arising  from  a  British  source,  is  the 
income  of  any  person  resident  in  the  United  Kingdom,  and  is  actually 
received  in  the  United  Kingdom;  thirdly ,  income  tax  is,  in  general, 
not  payable  on  any  income  which  is  not  taxable  under  one  or  other 
of  the  two  foregoing  principles.  No  one  of  these  three  principles  is, 
it  must  be  admitted,  expressed  in  so  many  words  in  the  Income  Tax 
Acts,  nor  even  in  the  judgments  interpreting  these  Acts.  The  method 
by  which  it  is  attempted  to  establish  in  this  Note  that  these  principles, 
in  fact,  fix  the  limit  of  taxation  under  Schedules  (C),  (D),  and  (£) 
is  first  to  state  each  principle  with  sufficient  accuracy  for  our  purpose, 
and  then  to  show  how  it  applies  to  taxation  under  each  of  these  sched- 
ules. It  will  be  found  convenient  to  deviate  a  little  from  the  arrange- 
ment of  the  Income  Tax  Acts,  and  to  apply  each  principle  first  to 
Schedule  (D),  which  is  the  main  or  leading  schedule  of  charge,  and 
secondly  to  Schedules  (C)  and  (E)  respectively,  which  are  little  more 
than  supplementary  schedules. 

First  Principle,  —  Income  tax  is  payable  on  any  income  arising  or 
a^icruing  to  any  person  whomsoever,  from  a  British  •  source. 

An  income  arises  from  a  British  source  which  is  derived  from  prop- 
erty or  possessions  in  the  United  Kingdom,  from  a  trade  or  possession 
carried  on  in  the  United  Kingdom,  from  payments  out  of  the  public 
revenue  of  the  United  Kingdom,  and  the  like,  or,  to  put  the  matter 
very  generally,  but,  it  is  conceived,  accurately,  an  income  arises  from 
a  British  source  when  either  it  arises  from  property  or  possessions  in 
the  United  Kingdom,  or  it  results  (e.  g,,  in  the  case  of  a  trade)  from 
acts  done  in  the  United  Kingdom. 

This  principle  holds  good  as  regards  income  coming  under  any  of 
the  Schedules  (D),  (C),  or  (E).  Its  application,  moreover,  does  not 
depend  on  the  nationality  or  domicil,  or  even  the  residence,  of  the  1- 
person  to  whom  the  income  is  payable  or  accrues.  Whether,  indeed,  an 
income  is  derived  from  a  British  source,  e.  g,,  whether  the  trade  from 
which  a  man  makes  an  annual  profit  is  or  is  not  carried  on  in  the 
United  Kingdom,  may  to  a  certain  extent  depend  upon  his  residence ;  ^ 
but  when  once  it  is  established  that  an  income  is  derived  from  a  Brit- 
ish source,  then  income  tax  is  payable  in  respect  thereof,  whether  the 
person  to  whom  the  income  accrues  be  resident  in  England,  France,  or 
Victoria. 

1  Income  Tax  Act,  1853,  8.  2,  Sched.  (D). 
3  Ibid,,  Sched.  (E). 

8  For  meaning  of  *^  British/'  see  p.  783,  note  6,  anU, 

«  Cestna  Sulphur  Co.  y.  NichoUm,  1876, 1  Ex.  D.  428 ;  5an  Patdo  Sp,  Co,  v.  Corfer, 
[1896]  A  C.  31. 
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As  to  Schedule  (2>).  — Under  this  schedule  the  tax  is  imposed  upon 
annual  profits  or  gains,  i.  6.,  income,  of  the  following  descriptions. 

(i)  Income  arising  or  accruing  to  any  person  from  property  situate 
in  the  United  Kingdom} 

The  income  arising  from  such  property  is  clearly  income  arising 
from  a  British  source,  and  therefore  properly  taxable  within  our  first 
principle. 

(m)  Income  arising  from  any  profession^  trade,  employment,  or 
vocation  carried  on,  or  exercised  within,  the  United  KingdomJ^ 

The  meaning  of  this  head  of  charge,  as  interpreted  by  the  Courts, 
would  be  clearer  were  it  expressed  as  a  charge  on  income  arising,  not 
from  ^^any  profession,  trade,  etc.,  carried  on  or  exercised  in  the 
United  Kingdom,''  but  from  '^the  carrying  on  or  exercise  of  any 
profession,  trade,  etc.,  in  the  United  Kingdom."  The  difference  may 
seem  verbal,  but  is  real.  The  words  used  in  Schedule  (D)  suggest 
that  if  any  trade  is  in  part  carried  on  or  exercised  in  the  United 
Kingdom  (e.  g,,  if  champagne  is  sold  by  a  French  wine  merchant  in 
England),  the  whole  profits  of  the  trade  are  taxable ;  whereas,  if  the 
language  of  the  schedule  were  altered  as  suggested,  it  would  be  plain 
that,  as  is  the  fact,  those  profits  only  of  a  trade  carried  on,  e,  g.,  by 
a  French  wine  merchant,  in  the  United  Kingdom,  are  taxable,  which 
result  from  its  being  carried  on  in  the  United  Kingdom.  When  the 
meaning  of  this  head  of  charge  is  fully  understood,  it  is  obvious  that 
the  income  which  accrues  to  any  person,  whatever  be  his  nationality  or 
residence,  from  the  carrying  on  or  exercise  of  a  trade  within  the  United 
Kingdom,  is  income  arising  from  a  British  source,  and  is  therefore 
liable  to  taxation  within  our  general  principle.  The  true  difficulty  — 
and  it  is  a  matter  which  has  exercised  the  ingenuity  of  the  Courts  — 
is  to  determine  whether  a  profession,  trade,  etc.,  is  or  is  not  ^^ carried 
on  or  exercised  within  the  United  Kingdom."     For  the  sake  of  sim- 

1  Compare  Sohed.  (D),  paragrraphs  1  and  2,  from  whioh  it  is  clear  that  income  de- 
riyed  from  property  in  the  United  Kingdom  ia  taxable  whatever  be  the  residence  of 
the  person  to  whom  the  income  accmes. 

'  Compare  oarefolly  Sched.  (D),  paragraphs  1  and  2.  Under  paragraph  1,  income 
tax  is  charged  **  for  and  in  respect  of  the  annual  profits  or  gains  [income]  arising 
t*  or  accruing  to  any  person  residing  in  the  United  Kingdom  from  any  kind  of  property 
"  whatever,  whether  situate  in  the  United  Kingdom  or  elsewhere,  and  for  and  in  re- 
"  si>ect  of  the  annual  profits  or  gains  [income]  arising  or  accruing  to  any  person  resid- 
**  ing  in  the  United  Kingdom,  from  any  profession,  trade,  employment,  or  vocation, 
"  whether  the  same  shall  be  respectively  carried  on  in  the  United  Kingdom  or  else- 
"  where." 
Under  paragraph  2,  income  tax  is  charged  "  for  and  in  respect  of  the  annual  profits 
or  gains  [income]  arising  or  accruing  to  any  person  whatever,  whether  a  subject  of 
Her  Majesty  or  not,  although  not  resident  within  the  United  Sjngdom,  from  any 
property  whatever  in  the  United  Kingdom,  or  any  profession,  trade,  employment, 
or  vocation  exercised  within  the  United  Kingdom.*' 
Hence  it  follows  that  — 

Income  tax  is  charged  in  respect  of  income  arising  or  accruing  to  any  person,  whether 
residing  in  the  United  Kingdom  (Sched.  (D),  paragraph  1),  or  not  residing  in  the  United 
Kingdom  (Sched.  (D),  paragraph  2),  from  — 

(1)  any  property  situate  in  the  United  Kingdom  (Sched.  (D),  paragraphs  1  and  2),  and 

(2)  any  profession,  trade,  etc,,  carried  on  (Sched.  (D),  paragraph  1)  or  exercised  (Sohed. 
(D),  paragraph  2)  in  the  United  Eangdom. 
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plifying  the  question,  let  our  attention  be  confined  to  the  case  of  a 
"trade  "  which  clearly  includes  what  is  now  more  ordinarily  called  a 
business. 

What  inay  be  the  difference  (if  any)  between  a  trade  which  is 
'^ exercised  "  and  a  trade  which  is  "carried  on  "  in  the  United  King- 
dom has  not  been  judicially  determined,  and  is  not,  perhaps,  a  matter 
of  gi*eat  importance.  It  may  be  laid  down  with  some  confidence  that, 
whatever  the  word  '' exercised "  may  mean,  it  certainly  includes 
"carrying  on,"  and  therefore  that  every  trade  which  is  carried  on  in 
the  United  Kingdom  is  also  exercised  there.  ^ 

What  is  of  importance  is,  that,  taking  the  decisions  of  the  Courts  as 
they  now  stand,  a  trade  may  clearly  be  carried  on  or  exercised  in  the 
United  Kingdom  in  two  different  cases  :  — 

First  Case. — A  trade  or  business  is  "carried  on"  in  the  United 
Kingdom  when  the  ultimate  management,  or  the  centre  and  control  of 
the  business,  as  it  is  sometimes  expressed,  is  placed  in  the  United 
Kingdom, '  or,  in  other  words,  when  the  management  of  the  business 
as  a  whole  is  placed  in  the  hands  of  persons  who  reside,  or  have  their 
head  office,  in  the  United  Kingdom. 

When  this  is  the  case,  the  whole  business  is  carried  on  in  the 
United  Kingdom,  even  though  the  transactions  (e.  q,,  sales)  from 
which  profits  arise  take  place  mainly,  or  wholly,  in  a  foreign  country, 
by  which,  of  course,  is  here  meant  any  country  not  forming  part  of 
the  United  Kingdom. 

X  &  Co.,  an  English  company  with  their  head  office  in  England, 
undertake  in  England  for  the  carriage  of  goods  abroad  as  part  of  their 
ordinary  business.  The  whole  of  the  carriage  is  done  abroad.  The 
company,  nevertheless,  carry  on  trade  in  the  United  Kingdom.* 

X  &  Co,,  a  company  incorporated  under  the  Companies  Acts, 
1862—1867,  work  sulphur  mines  in  Italy,  and  are  afterwards  regis- 
tered in  Italy.  There  is  a  board  of  directors  in  England,  and  the 
general  business  of  the  company  is  wholly  under  the  management  of 
this  board.  The  manufacture  and  sale  of  sulphur  takes  place  wholly 
in  Italy,  and  the  profits  of  the  company  (if  any)  are  made  in  Italy. 
The  company  reside  in  the  United  Kingdom.  The  whole  business  of 
the  company  is  carried  on  in  the  United  Kingdom.^ 

X  &  Co.  are  incorporated  under  an  English  Act.  The  offices  of 
X  &  Co,  are  in  London,  and  the  meetings  of  the  directors  take  place 
there.  X  &  Co,  make  their  gains  from  gas-works  in  foreign  coun- 
tries, where  alone  profits  (if  any)  are  made.  The  company  reside  in 
the  United  Kingdom.  Their  whole  business  is  carried  on  in  the 
United  Kingdom.* 

1  Ericsen  r.  Last,  1881,  8  Q.  B.  D.  (G.  A.)  414,  415,  jiidgment  of  Jessell,  M.  R. 

3  See  especially,  Cesena  Sulphur  t7o.  r.  Nicholson,  1876,  1  Ex.  D.  428,  452,  454,  jnd^ 
ment  of  HuddUston,  B. ;  Imperial  Continental  Gas  Association  r.  Nicholson,  1877, 37  L. 
T.  717 ;  London  Bank  of  Mexico  r.  Apthorpe,  [1891]  2  Q.  B.  (C.  A.)  378 ;  San  Paulo 
Ry.  Co.  V.  Carter,  [1895]  1  Q.  B.  (C.  A.)  580 ;  [1896]  A.  C.  31. 

B  See  Ericsen  r.  Last,  1881,  8  Q.  B.  D.  (C.  A.)  414, 417,  illastratioii  suggested  in  judg- 
ment of  Jessell^  M.  R. 

«  Cesena  Sulphur  Co,  r.  Nicholson,  1876, 1  dtx.  D.  428.  Compare  Calcutta  Jute  Co,  r, 
Nicholson,  1876,  1  Ex.  D.  428. 

*  Impel  ial  Continental  Gas  Association  y.  Nicholson,  1877,  37  L.  T.  717. 
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X  &  Co.^  a  company  registered  under  the  Joint  Stock  Companies 
Acts,  cany  on  business  in  London  as  bankers,  with  branches  in  foreign 
countries.  The  directors  and  shareholders  meet  at  the  head  office  in 
London,  whence  the  affairs  oi  X  &  Co.  are  directed  and  managed.  A 
large  portion  of  the  profits  arise  from  transactions  in  Mexico.  The 
business  is  one  business,  and  that  business  is  carried  on  in  the  United 
Kingdom.^  "They  have,"  says  Lord  Esher,  "only  one  business,  which 
"they  carry  on  in  England.  It  is  true  that  part  of  the  profits  of 
"that  business  carried  on  in  England  is  earned  by  means  of  transac- 
"tions  abroad,  but  that  is  not  [for  income-tax  purposes]  carrying  on 
"the  business  abroad;  it  is  carrying  on  the  business  in  England  by 
"means  of  some  transactions  of  it  which  are  carried  out  abroad."  ' 

X  &  Co.,  a  company  registered  under  the  Companies  Acts,  whose 
registered  office  is  in  London,  are  proprietors  of  a  railway  in  Brazil. 
The  working  of  the  railway  is  under  the  control  and  direction  of,  and 
the  business  oi  X  &  Co.  is  managed  by,  directors  in  London,  who 
send  out  from  London  the  materials  and  plant  necessary  for  the  pur- 
pose of  the  railway.  The  business  is  carried  on  in  the  United  King- 
dom.* 

"It  has  been  repeatedly  said  during  the  argument  by  the  counsel 
"for  the  appellants  [i.  e.,  X  &  Co.'\  that  the  question  is  where  the 
"profits  are  earned,  meaning  thereby  really  where  they  are  received. 
"The  profits  are  earned  by  the  whole  operation  of  carrying  on  the 
"  trade ;  and,  moreover,  the  material  question  under  the  words  of  the 
"statute  is,  not  where  the  profits  are  earned,  but  where  the  trade  is 
"carried  on.  It  was  argued  that,  where  the  master  of  a  business  resi- 
"dent  in  England  determines  in  this  country  what  steps  are  to  be 
"taken  in  the  conduct  of  the  business,  what  contracts  are  to  be  made 
"and  the  terms  of  them,  yet,  if  the  contracts  are  to  be  carried  out 
"abroad,  the  direction  and  management  of  the  business  in  England 
"forms  no  part  of  the  business  by  which  the  profits  are  earned.  But 
"it  is  obvious  that,  if  the  master  of  such  a  business  makes  injudicious 
"contracts,  he  will  not  get  any  profits,  whereas,  if  he  makes  judicious 
"contracts,  he  will.  It  was  said  that,  if  the  master  of  a  business 
"resident  in  England  buys  in  this  country  the  materials  necessary  for 
"carrying  on  the  business,  but  they  are  not  worked  up  here,  no  part 
"of  the  business  by  which  the  profits  are  earned  is  carried  on  in 
"England.  These  appear  to  me  to  be  obvious  fallacies  to  which  the 
"counsel  for  \X  &  Co.'\  were  driven  by  the  stress  of  the  case.  The 
"purchase  of  materials  is  in  most  trades  a  most  essential  part  of  the 
"business. "  * 

These  words  of  Lord  Esher's  contain  the  gist  of  the  whole  matter. 
When  the  conduct  of  a  business  is  finally  directed  and  controlled  in 
the  United  Kingdom,  it  is,  whatever  be  the  country  wherein  the  trans- 

1  London  Bank  of  Mexico  v.  Apthorpe,  [1891]  2  Q.  B.  (C.  A.)  378. 

'  Ibid.,  p.  382,  jndgrment  of  Esher,  M.  R.,  and  compiire  p.  384,  judgment  of  Kay,  L.  J. 

»  San  Paulo  Ry.  Co.  v.  Carter,  [1896]  A.  C.  31. 

<  San  Paulo  Rp.  Co.  v.  Carter,  [ISa'i]  1 Q.  B.  (C.  A.)  580, 586, 587,  judg^nent  of  Esker, 
M.  R.  Compare  [1896]  A.  G.  31,  38, 39,  jndgment  of  Halsbwry,  C,  and  pp.  42, 43,  jndg*- 
ment  of  Lord  Davey. 
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actions  (e.  ^.,  the  sales)  from  which  profits  are  earned  take  place, 
wholly  carried  on  in  the  United  Kingdom.  Hence  it  follows  that  the 
whole  of  the  profits  of  the  business  arise  from  a  trade  carried  on  in 
the  United  Kingdom,  and  the  whole  of  them  are  liable  to  income  tax. 
It  is  true  that  a  trade  can  hardly  in  this  sense  be  carried  on  in  the 
United  Kingdom  unless  the  person,  e.  ff.,  the  corporation,  managing 
the  business,  is  resident  in  the  United  Kingdom.  But  the  liability  to 
income  tax  does  not  in  this  instance  really  depend  on  the  residence  of 
the  person  to  whom  the  profits  accrue,  but  on  the  fact  that  the  whole 
annual  profits  arise  from  a  business  carried  on  in  the  United  King- 
dom.* 

In  the  earlier  cases  it  is  apparently  assumed  by  the  judges  that 
where  a  person  resided  in  the  United  Kingdom  he  was,  Jram  the  mere 
fact  of  his  residence  there,  liable  to  pay  income  tax  on  the  whole  of 
the  profits  accruing  to  him  from  a  trade  carried  on  in  the  United 
Kingdom  or  elsewhere.  This  interpretation  of  the  first  paragraph  of 
Schedule  (D)  is  now  shown  to  be  erroneous  by  Colquhaun  v.  Brooks, 
1889,  14  App.  Cas.  493.  The  matter  really  stands  thus:  When  a 
trade  is  carried  on  in  the  United  Kingdom,  the  whole  of  the  profits 
derived  from  the  trade  there  carried  on  are  liable  to  income  tax,  and  in 
many,  or  in  most  instances  a  trade,  from  which  a  person  who  resides 
in  the  United  Kingdom  derives  profits,  is,  from  the  fact  of  his  residing 
and  managing  the  business  in  the  United  Kingdom,  wholly  carried  on 
there ;  but  circumstances  may  occur  under  which  a  person  who  resides 
in  the  United  Kingdom  derives  profits  from  a  trade  carried  on  in  a 
foreign  country,  in  which  case  it  does  not  follow  that  the  whole  profits 
of  the  trade  are  taxable.  Under  the  head  of  charge,  in  short,  which 
we  are  considering,  though  a  person's  residence  may  be  proof  that  a 
trade  is  carried  on  in  the  United  Kingdom,  it  is  not  his  residence  in 
the  United  Kingdom,  but  the  fact  of  the  trade  being  carried  on  there, 
which  imposes  liability  to  income  tax. 

Seco7id  Case.  —  A  trade  or  business  is  carried  on  or  exercised  in  the 
United  Kingdom  when,  or  in  as  far  as,  the  transactioivs  by  which 
profits  are  earned  take  place  in  the  United  Kingdom.^ 

This  holds,  even  though  the  ultimate  management,  or  the  central 
point  of  the  trade  or  business,  is  placed  in  a  foreign  country. 

In  the  decisions  having  reference  to  this  particular  point,  the  word 
^'exercised''  is  more  often  used  than  ^'carried  on."  There  is  proba- 
bly, as  already  pointed  out,*  no  substantial  distinction  between  the 
two  terms.  The  reason  why  the  word  "exercised"  is  generally  em- 
ployed by  the  judges  with  regard  to  a  trade,  the  central  seat  of  which 
18  not  in  the  United  Kingdom,  is  that  the  cases  with  reference  to 
such  a  trade   arise   where  the  trader  is  not   resident  in  the  United 

»  ContruBt  San  Paulo  Ry,  Co.  v.  Carter,  [1895]  1  Q.  B.  (C.  A.)  580;  [1896]  A.  C. 
31,  and  London  Bank  qf  Mexico  y.  Apthorpe^  [1891]  2  Q.  B.  (G.  A.)  378,  on  the  one  hand, 
with  Attorney-General  t.  Alexander .,  1874,  L.  R.  10  Ex.  20,  and  Bartholotnay  Brewing 
Co.  T.  Wyatt  and  Nobel  Dynamite  Co.  y.  WyaU,  [1893]  2  Q.  B.  499,  on  the  other. 

«  Tischler  y.  Apthorpe,  1886,  52  L.  T.  K.  s.  814 ;  Pommery  y.  Aj4horpe,  1886,  56  L.  J. 
Q.  B.  D.  155 ;  Werle  v.  Colquhoun,  1888,  20  Q.  B.  D.  (C.  A.)  753. 

*  See  p.  802,  anU. 
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Kingdom,  and  therefore  fall  within  the  terms  of  the  second  paragraph 
of  Schedule  (D),  which  refers  to  profits  accruing  to  persons  not  resi- 
dent in  the  United  Kingdom,  and  in  which  the  word  ^*  exercised  "  is 
used  instead  of  "carried  on." 

X  &  Y  are  a  French  firm  of  wine-growers  and  merchants  carrying 
on  business  at  Bourdeaux,  where  they  reside.  X  &  Y  consign  wine 
to  their  English  customers,  and  sometimes  to  N^  an  agent  in  England, 
who  receives  payment  for  all  the  wine  sold  in  England.  X  &  Y  have 
an  office  in  England.     X &  yexercise  a  trade  in  the  United  Kingdom.^ 

X  &  Y^  French  wine  merchants,  have  a  chief  office  in  France, 
where  they  reside.  They  have  never  been  resident  in  Elngland.  They 
employ  an  agent  in  England,  who  receives  orders  from  customers 
in  England,  and  collects  payments  for  wine  sold  there.  The  wine  is 
supplied  either  from  a  stock  kept  in  England,  or  if  the  order  be  large, 
X  &  Y  ship  the  wine  from  France  direct  to  the  customer.  X  &  Y 
exercise  the  trade  of  wine  merchants  in  the  United  Kingdom.' 

X  &  Y  are  a  firm  of  French  wine  merchants  domiciled  and  resident 
in  France,  and  employ  a  London  agent  to  obtain  orders  for  their  wine 
in  England.  The  wine  is  advertised  in  England.  The  name  of  X 
&  Y  \s  put  up  at  the  business  premises  of  their  London  agent.  X  & 
Y  keep  no  wine  in  England.  All  orders  are  forwarded  to  them  in 
France,  and  the  wine  is  sent  hj  X  &  Y  thence  direct  to  the  English 
customer  at  his  expense  and  risk.  Payments  are  made  either  directly 
to  X  &  Y^  or  to  their  London  agent.  Receipts  are  sent  to  the  cus- 
tomer hy  X  &  Y.  The  London  agent  has  a  commission  on  the  wines 
sold,  but  X  &  Y  alone  are  interested  in  the  gain  or  loss  on  the  sales. 
JTand  F  exercise  a  trade  in  the  United  Kingdom.* 

X  &  Y  are  a  foreign  telegraph  company  domiciled  at  Copenhagen. 
They  possess  marine  cables  from  Denmark,  which  are  in  connection 
with  Aberdeen  and  Newcastle,  and  which  communicate  with  the  tele- 
graph lines  of  the  Post-office  in  the  United  Kingdom.  They  have 
work-rooms  and  clerks  in  London  and  elsewhere  in  the  United  King- 
dom. Mess^es  from  the  United  Kingdom  are  forwarded  hy  X  &  Y 
to  Denmark.  The  charges  for  such  messages  are  collected  by  the 
Post-office,  and  after  the  sums  due  to  the  Post-office  are  deducted, 
paid  to  X  &  Y,     X  &  y exercise  a  trade  in  the  United  Kingdom.^ 

A  trade  may  then,  in  two  different  cases,  be  carried  on  or  exercised 
in  the  United  Kingdom,  or,  to  put  the  same  thing  in  other  words,  the 
expression  carried  on  or  exercised  in  Schedule  (D)  has  two  different 
senses.  When,  however,  a  trade  is  so  carried  on  or  exercised,  the 
whole  of  the  profits  accruing  to  any  person  from  its  carrying  on,  or 
exercise,  in  the  United  Kingdom  are  taxable.  No  doubt  the  amount 
of  the  profits  or  income  taxable  in  the  first  case  differs  from  the  amount 
taxable  in  the  second  case ;  for,  when  a  trade  comes  within  the  first 
case,  the  whole  profits  thereof,  whether  made  in  the  United  Kingdom 

1  TischUr  t.  Aptkorpe,  1885,  52  L.  T.  n.  s.  814. 
3  Pommery  v.  Apthorpe,  1886,  66  L.  J.  Q.  B.  D.  155. ' 

»  WerU  ▼.  Cdquhoun,  1888,  20  Q.  B.  D.  (C.  A.)  753 ;  Grainger  v.  Gwgh,  [1895]  1  Q.  B. 
(C.  A.)  71. 
*  Ericsen  v.  Last,  1881,  8  Q.  B.  D.  (C.  A.)  414. 


or  elsewhere,  are  liable  to  income  tax,  whilst,  when  a  trade  comea 
within  the  second  case,  that  part  only  of  the  profits  is  liable  to  income 
tax  which  results  from  transactions  taking  place  In  England.  But  we 
have,  after  all.  here,  not  a  difference  of  principle,  but  an  application 
of  one  and  the  same  principle  to  different  circumstances.  In  the  first 
case,  a  trade  is  finally  managed  and  controlled  in  the  United  Kingdom; 
hence  the  whole  trade,  whatever  be  the  conntry  in  which  the  profits 
are  made,  is  can'ied  on  in  the  United  Kingdom.  The  whole  of  the 
profits  result  from  this  carrying  on,  and  therefore  are  taxable  as  profits 
of  a  trade  carried  on  in  the  United  Kingdom,  i.  e.,  as  income  arising 
from  a  British  eonrce.  In  the  second  case,  the  trade  is  finally  man- 
ured and  controlled  abroad,  though  a  certain  part  of  it  is  carried  on 
or  exercised  in  the  United  Kingdom.  The  whole  of  the  profits  resnlt> 
ing  from  this  part  of  the  trade,  i.  e.,  all  the  profits  which  result  from 
the  trade  being  carried  on  or  exercised  in  the  United  Kingdom,  are 
taxable.  And  here,  again,  all  the  income  b  taxable  which  arises  from 
a  British  source. 

This  statement  of  the  law  rests,  be  it  remembered,  on  the  cases  aa 
they  at  present  stand.  A  point  which  has  never  been  fnlly  considered 
by  the  House  of  Lords  still  remains  open  to  donbt.  Are  the  Courts 
jnstified  in  giving,  as  in  effect  they  do  give,  two  different  senses  to  the 
one  term  "carried  on"  or  "exercised"?  Are  they  right  in  holding, 
that  is  to  say,  that  (1)  a  trade  of  which  all  the  gains  result  from  trans- 
actions in  France  is  wholly  esercleed  or  carried  on  in  the  United 
Kingdom  because  it  is  ultimately  managed  by  a  trader  living  in 
London,  and  (2)  that  a  trade  of  which  part  of  the  profits  arise  from 
transactions  partially  taking  place  in  England  is,  in  part  at  any 
rate,  a  trade  exercised  in  the  United  Kingdom,  even  though  it  b  nlti- 
loately  mant^d  by  a  French  trader  living  at  Paris?  It  b,  at  least, 
arguable  that  the  trade  should  be  held  to  be  carried  on  or  exercised 
eiiker  in  the  country  where  it  is  finally  mant^d,  or  in  the  country 
where  gainful  transactions  take  place,  bnt  that  it  cannot  be  held  to  be 
carried  on  or  exercised  in  each  country.  It  is,  in  short,  qnestionable 
whether  a  case  such  as  the  San  Pavlo  Ry.  Co.  v.  Carter '  is  not  in 
principle  inconsistent  with  a  case  such  as  Werle  v.  ColqvJunin.* 

(iii)  All  interest  *  of  rmmeij  annuities  and  other  anntial  profits  or 
gains  not  charged  under  any  other  of  the  schedules.* 

Interest  b  certainty  made  taxable  as  snch,  i.  e.,  as  a  separate  head 
It  is  difficult  from  the  Income   Tax  Acts,  or  the  decisions 

>  infer  with  certainty  what  as  to  "interest"  is  the  exact 
^cation.  But  it  may  safely  be  concluded  that  interest,  or 
yments  of  the  nature  of  interest,  payable  by  any  person  in 
1  Kingdom  to  any  person  in  or  oat  of  the  United  Kingdom, 

.C.31.  See  aiao,  London  Bank  a/ Mexico  t.  Apthorpt,  [1991]  Z  Q.  B.  (C. 
iBve  sannied  there  is  no  essential  lUSersDce  between  "  canying  on  "  and 

Q.  B.  D.  (C.  A.)  753. 
D).  3rd  porsfntph. 

>  iDoome  Tax  Act,  1842,  ».  102  (DotetU,  4th  ed.,  p.  144),  and  Inoame  Tax 
40  [DowtU,  p.  ST2). 
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are  chargeable,^  i.  6.,  that  income  from  interest  is  chargeable  which 
arises  from  a  British  source. 

As  to  Schedule  (C).  — Under  this  schedule  income  tax  is  imposed 
on  income  arising  from  public  annuities,  that  is,  interest  or  annuities 
payable  to  any  person  out  of  any  public  revenue,  whether  it  be  the 
public  revenue  of  the  United  Kingdom  or  of  any  other  country,  pro- 
vided that  such  public  annuities  are  payable  in  the  United  Kingdom.^ 
Now,  whatever  be  the  meaning  of  "payable  in  the  United  Kingdom," 
a  point  which  will  subsequently  be  considered,  it  may  be  assumed  that 
payments  out  of  the  public  revenue  of  the  United  Kingdom,  such, 
e.  ff,,  as  payments  to  fimd-holders  of  interest  on  the  British  National 
Debt,  are  "payable  in  the  United  Kingdom,"  and  hence  liable  to 
income  tax,  and  such  payments  constitute  income  arising  from  a  Brit- 
ish source. 

As  to  Schedule  {E),  —  Under  this  schedule  are  taxed  the  emolu- 
ments of  any  public  office,  and  pensions,  etc.,  payable  by  the  Crown, 
or  out  of  the  public  revenue  of  the  United  Kingdom.  As  the  public 
offices,  etc.,  referred  to  are  pretty  clearly  public  offices  in  the  United 
Kingdom,  and  the  pensions,  etc.,  are  paid  in  substance  out  of  the 
revenue  of  the  United  Kingdom,*  we  have  here  again  income  which  is 
taxed  as  arising  from  a  British  source. 

Second  Principle*  —  Income  tax  is  payable  on  income  from  any  for- 
eign source  arising  or  accruing  to  any  person  residing  in  the  United 
Kingdom.^ 

But  the  tax  payable  in  respect  of  such  income  is  to  be  computed  only 
on  the  full  amount  of  the  actual  sums  annually  received  in  the  United 
Kingdom,.^ 

As  to  the  principle  itself,  three  points  are  to  be  noticed :  — 

(1)  Foreign  source,  —  Our  second  principle  applies  to  incomes  aris- 
ing from  a  foreign  source.      It  does  not  apply  to  incomes  arising  from 

^  See  Income  Tax  Act,  1842,  8.  102.  Compare  Alexandria  Water  Co,  y.  Mnagrave^ 
1883, 11  Q.  B.  D.  (C.  A.)  174.  From  the  later  caBes,  e.  g.^  London  Bank  qf  Mexico  y. 
Apthorpe,  [1891]  2  Q.  B.  (C.  A.)  378 ;  San  Paulo  By.  Co.  y.  Carter,  [1895]  1  Q.  B. 
(C.  A.)  580  ;  [1896]  A.  C.  31,  it  may  be  inferred  that  the  Alexandria  Water  Company, 
which  admittedly  resided  in  England,  managed  its  bnsineas  there,  and  therefore  car- 
ried on  the  whole  business  in  the  United  Kingdom.  It  therefore  is  a  case  of  a  charge 
in  respect  of  interest  paid  to  persons  out  of  the  United  Kingdom,  by  a  person  liying  in 
the  United  Kingdom,  from  a  British  source. 

3  Compare  Income  Tax  Act,  1853,  s.  2,  Sched.  (C),  and  s.  6,  with  Income  Tax  Act, 
1842,  8. 88. 

'  See  Income  Tax  Act,  1853,  ss.  2,  5,  and  compare  Income  Tax  Act,  1842,  s.  146, 
which  contains  rules  for  charging  duty  under  Sched.  (E),  and  especially  3rd  Rule. 

*  See  Sched.  (D),  1st  paragraph,  and  Sched.  (C),  taken  together  with  Income  Tax  Act, 
1842,  8.  88. 

See  Sched.  (D),  1st  paragraph  {DoweU,  4th  ed.,  pp.  242-246),  and  Income  Tax  Act, 
1842,  s.  100,  Fourth  Case  and  Fifth  Case  (Dowell,  pp.  140-142).  Compare  especially, 
Colquhoun  y.  Brooks,  1889,  14  App.  Cas.  493,  and  Bartholomay  Brewing  Co.  y.  Wpatt  ; 
Nobel  Dynamite  Co.  v.  Wyatt,  [1893]  2  Q.  B.  499. 

*  See  Sched.  (C)  {Dowell,  p.  241),  and  Income  Tax  Act,  1842,  b.  88  {DoweU,  p.  110). 
This  proyiao,  it  is  believed,  gives  in  substance  the  effect  of  the  Income  Tax  Act,  1842, 
8. 100,  Fourth  Case  and  Fifth  Case  ;  but  the  words  of  the  enactment  (which  are  obaeore) 
most  be  carefully  read  in  connection  ¥rith  the  decisions  thereon. 
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a  British  source;  these  come  within  and  are  governed  by  our  first 
principle.  Our  second  principle,  be  it  noted,  is  stated  in  an  affirmative 
form,  and  does  not  positively  exclude  the  taxability  of  incomes  from 
a  foreign  source,  which  may  not  come  precisely  within  its  terms.  ^  An 
income  arising  from  a  foreign  source  must,  speaking  generally,  arise 
from  foreign  securities,  under  which  word  may  perhaps  be  included 
the  public  revenues  of  foreign  states,  ^  or  from  property  or  possessions 
in  a  foreign  country,  under  which  term  are  to  be  included  profits  made 
in  a  foreign  country  by  a  trade  or  business,  in  so  far  as  it  is  carried 
on  there.  The  point  of  difficulty  is  to  determine  whether  a  trade  or 
business  is  carried  on  in  a  foreign  country  or  not ;  all  that  can  be  laid 
down  is,  that  a  trade,  etc.,  is  carried  on  in  a  foreign  country,  or,  in 
other  words,  not  in  the  United  Kingdom,  in  so  far  as  it  does  not  come 
within  either  of  the  cases  in  which  a  trade  is  carried  on  or  exercised 
in  the  United  Eangdom.* 

(2)  Person  residing  in  the  United  Kingdom,  —  This  term,  which  is 
taken  from  Schedule  (D),  is  nowhere  defined  in  the  Income  Tax  Acts. 
"Residing,"  however,  does  not  mean  "domiciled."*  What  little  light 
is  to  be  gained  as  to  the  meaning  under  the  Income  Tax  Acts  of  "resi- 
dence "  in  the  United  Kingdom,  or  of  "residing  in"  the  United  King- 
dom, must  be  drawn  from  the  Income  Tax  Act,  1842,  s.  39.  This 
enactment  refers  only  to  Schedule  (D),  and  the  part  of  it  which  is, 
for  our  present  purpose,  material,  runs,  as  amended  by  the  Income 
Tax  Act,  1853,  as  follows:  — 

"No  person  who  shall  .  .  .  actually  be  in  the  United  Kingdom  "for 
"some  temporary  purpose  only,  and  not  with  any  view  or  intent  of 
"establishing  his  residence  therein,  and  who  shall  not  actually  have 
"resided  in  the  United  Kingdom  at  one  or  several  times  for  a  period 
"equal  in  the  whole  to  six  months  in  any  one  year,  shall  be  charged 
"with  the  .  .  .  duties  mentioned  in  Schedule  (D)  as  a  person  resid- 
"  ing  in  the  United  Kingdom,  in  respect  of  the  profits  or  gains  received 
"from  or  out  of  any  possessions  in  any  ...  of  her  Majesty's  domin- 
"  ions,  or  any  foreign  possessions,  or  from  securities  in  .  .  .  any  .  .  . 
"of  her  Majesty's  dominions,  or  foreign  securities;  but,  nevertheless, 
"every  such  person  shall,  after  such  residence  in  the  United  Kingdom 
"for  such  space  of  time  as  aforesaid,  be  chargeable  to  the  said  duties 
"for  the  year  commencing  on  the  sixth  day  of  April  preceding."  * 

These  words  are  ambiguous.  They  may  mean  that  no  one  is  to  be 
treated  as  a  person  residing  within  the  United  Kingdom  so  as  to  be 
chargeable  as  such,  under  Schedule  (D),  who  hcth  is  in  the  United 
Kingdom  for  a  temporary  purpose  only,  and  has  not  actually  resided 
there  for  six  months,  and  this  is,  perhaps,  grammatically  and  legally, 
the  right  interpretation  of  the  enactment;  the  result,  however,  woidd 
follow  that  a  man  who  is  in  the  United  Kingdom  with  the  fixed  pur- 

^  See  Third  Prinoiple,  post, 
2  Sched.  (C). 

*  See  pp.  801-806,  ante.    Of  oonrse  the  Temarhs  applicable  to  a  trade  apply  also  to  a 
profoBsion,  employment,  or  Tocation.    See  Sched.  (D). 

*  AUomey-General  v.  Coate,  1817,  4  Price,  183 ;  18  R.  R.  692. 
ft  Income  Tax  Act,  1842,  s.  39  (part) ;  Dowdly  pp.  32,  33. 
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pose  of  settling  there,  but  has  actually  resided  there  only  for  a  week, 
and  also  a  man  who  is  in  the  United  Kingdom  for  a  temporary  poi-pose 
only,  e.  ff.,  the  prosecution  of  a  lawsuit,  but  has  resided  there  for 
seven  months  in  one  year,  are  each  chargeable  with  income  tax  under 
Schedule  (D)  as  a  person  residing  in  the  Dinted  Kingdom.  The  enact- 
ment may,  on  the  other  hand,  mean  that  no  man  is  chargeable  with 
income  tax  as  a  person  residing  in  the  United  Kingdom  who  either  is 
in  the  United  Kingdom  for  a  temporary  purpose  only,  or  who,  though 
in  the  United  Kingdom  with  a  view  to  establishing  his  residence 
there,  has  not  resided  there  for  six  months  in  any  one  year.  From 
this  interpretation  the  result,  however,  would  follow  that  a  man  who 
is  in  the  United  Kingdom  with  the  fixed  purpose  of  establishing  his 
residence  there,  but  who  has  not  resided  in  the  United  Kingdom  for 
the  whole  of  six  months  in  one  year,  and  a  man  who  is  in  the  United 
Kingdom  for  a  temporary  purpose  only,  e.  ^.,  the  prosecution  of  a  law- 
suit, but  has  resided  there  for,  say,  two  years,  are  neither  of  them 
chargeable  with  income  tax  imder  Schedule  (D)  as  a  person  residing  in 
the  United  Kingdom.  The  residence  of  a  corporation  is  apparently 
the  country  where  it  has  its  head  office,  or  perhaps  better,  the  country 
where  it  has  the  centre  of  its  business.^ 

(3)  Amount.  —  The  amount  on  which  income  tax  is  chargeable 
under  the  second  principle  is  not  the  amount  of  the  profits  or  income 
accruing  from  property  or  possessions  abroad  to  a  person  resident  in 
the  United  Kingdom,  but  the  part  of  such  profits  or  income  which  is 
annually  or  during  the  year  received  in  the  United  Kingdom.  The 
ground,  in  short,  of  the  second  principle  seems  to  be  that  a  person 
who  resides  in  the  United  Kingdom,  and  is  therefore,  to  a  certain 
extent,  permanently  protected  by  its  laws,  is  properly  taxable  as 
regards  property  which  is  received  as  income  in  the  United  Kingdom. 
There  may  occasionally  be  difficulties  in  determining  how  far  profits 
or  income  are  in  fact  received  in  the  United  Kingdom.^  Whether  it 
is  so  received  is  in  each  case  to  be  determined  as  a  matter  of  fact. 

As  to  Schedule  (D).  — Our  second  principle  applies  to  every  kind  of 
income  from  a  foreign  source  which  comes  within  Schedule  (D).  The 
language,  it  is  true,  of  Schedule  (D),  and  especially  of  paragraph  3, 
as  to  interest,  is  not  clear,  but  the  general  effect  of  the  schedule, 
combined  with  the  rules  contained  in  the  Income  Tax  Act,  1842, 
s.  100,  apparently  is  that  all  annual  profits  or  gains  coming  within 
Schedule  (D)  which  accrue  to  a  person  resident  in  the  United  Kingdom 
are  chargeable  with  income  tax  up  to  the  amount  of  the  actual  sums 
annually  received  in  the  United  Kingdom.  This  clearly  is  so  as 
regards  interest  from  securities  in  foreign  countries,'  and  also  as  re- 
gards profits  from  foreign  possessions,^  which  term  is  of  the  very 
widest  description,  and  covers  everything  which  a  man  can  possess  in 

1  See  Domicil  of  Corporations^  Rule  19,  p.  154,  ante, 

3  ScoUish  Mortgage  Co,  of  New  Mexico  y.  McKelvie,  1886,  24  So.  L.  B.  87. 

*  Income  Tax  Act,  1842,  b.  100,  Fourth  Caae. 

«  Ibid,,  Fifth  Case. 
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a  foreign  coimtiy ;  ^  it  certainly  includes  profits  derived  from  a  trade 
carried  on  wholly  abroad.' 

As  to  Schedule  {(J). — Oar  second  principle  seems  at  first  sight 
hardly  applicable  to  an  income  mider  Schedule  (C) ;  neither  the  schedule 
itself  nor  the  rules  for  assessing  duties  under  it  provide  that  the  income 
chargeable  must  accrue  to  a  person  who  resides  in  the  United  Kingdom, 
or  that  the  tax  shall  be  charged  only  on  the  amount  actually  received 
in  the  United  Kingdom.  Yet  it  will  be  found  that  the  second  principle 
is,  in'substance,  applicable  to  public  annuities,  paid  out  of  the  public 
revenue  of  a  foreign  country,  e.  g.y  France.  Such  public  annuities  are 
chargeable  with  income  tax  if  *^  payable  in  the  United  Kingdom  out 
of  any  public  revenue  in  the  United  Kingdom  or  elsewhere,*'  e,  g.^  in 
France.  Now  "annuities  payable  in  the  United  Kingdom,"  though 
the  expression  is  rather  vague,'  apparently  means  annuities  of  which  a 
person  can  obtain  payment  in  the  United  Kingdom,  or  the  payment  of 
which  in  the  United  Kingdom  is  provided  for  by  the  state,  e,  g.,  France, 
paying  the  annuities,  or  is  intrusted  to  agents  in  the  United  Kingdom 
of  such  government.^  But  the  moneys  provided  for  payment  in  the 
United  Kingdom,  6.  g.,  of  interest  due  to  holders  in  the  United  King- 
dom of  French  funds,  are  in  effect  received  in  the  United  Kingdom. 
It  is,  therefore,  the  amount  received  in  the  United  Kingdom  which  in 
substance  is  taxed.  Again,  though  nothing  is  said  about  the  neces- 
sity of  the  person  to  whom  the  public  annuities  are  due  being  resident 
in  the  United  Kingdom,  and  the  tax  is,  in  the  first  instance,  levied 
upon  the  agent  in  the  United  Kingdom  intrusted  with  payment 
thereof,'  yet  in  the  /vast  majority  of  instances  the  payments  made, 
or,  in  other  words,  the  annuities  payable  to  holders  in  the  United 
Kingdom,  e.  g.,  of  French  funds,  are  payments  to  persons  resident  in  the 
United  Kingdom.  Our  second  principle,  moreover,  as  already  pointed 
out,*  is  simply  affirmative,  and  it  is  certainly  true  that  moneys  received 
or  held  in  the  United  Kingdom  for  payment  of  interest  due  to  French 
fund-holders  resident  in  the  United  Kingdom  are  chargeable  with  in> 
come  tax.  And  such  moneys  clearly  constitute  an  income  which,  while 
within  Schedule  (C),  is  chargeable  under  our  second  principle.^ 

Third  Principle.  —  Income  tax  is  not  in  general  payable  in  respect  of 
any  income  which  is  not  chargeable  therewith  under  one  of  the  two  pre- 
ceding  principles. 

This  third  principle  certainly  holds  good  generally,  if  not  invari- 
ably.    Its  application  may  be  seen  from  the  following  illustrations :  — 

1.  X,  residing  in  England,  is  a  sleeping  partner  in  a  business 
wholly  carried  on  hy  Y  &  Z  in  Australia.     X's  share  in  the  profits, 

1  Cdquhoun  t.  Brooks,  1889,  14  App.  Gas.  493. 
a  Ihid. 

*  Compare,  for  Bimilar  words,  the  Stamp  Act,  1891  (54  &  55  Yiot.  oap.  2Q\  a.  82  (6) 

(iii). 
^  Compare  5  &  6  Vict.  oap.  80. 
»  Ibid. 

•  See  p.  808,  ante. 

"^  Ab  to  Schedule  (E)  nothinf?  need  be  hera  said,  as  all  ineomeB  taicaUe  Qiid«r  that 
schedule  most  apparently  arise  from  a  British  source. 
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or,  in  other  words,  income  from  the  business,  is  not  remitted  to  the 
United  Kingdom,  but  is  by  his  instructions  every  year  invested  in  the 
purchase  of  land  in  Australia.     Income  tax  is  not  payable  thereon.^ 

2.  X  &  Co,  are  an  English  company  registered  under  the  Compa- 
nies Acts  and  resident  in  England.  X  &  Co.  are  possessed  of  brew- 
eries in  the  United  States,  which  are  placed  in  the  hands  of  an  Ameri- 
can company,  by  whom  the  whole  business  is  managed  in  trust  for  X 
&  Co,  X  &  Co.'s  shareholders  live  partly  in  America  and  partly  in 
England.  The  profits  of  the  breweries  are  made  wholly  in  the  United 
States.  Half  of  the  profits  are  yearly  remitted  to  the  United  King- 
dom for  payment  of  dividends  to  British  shareholders.  On  this  half 
income  tax  is  chargeable  under  our  second  principle.  The  other  half 
is  used  for  payment  of  dividends  due  to  American  shareholders,  and 
is  never  remitted  to  the  United  Kingdom.  On  this  half  income  tax 
(semble)  is  not  payable.^ 

3.  X  &  Co.  are  an  English  company  resident  in  England,  and 
registered  under  the  Companies  Acts.  Their  business  is  to  acquire 
shares  in  various  German  companies  trading  in  explosives  in  Germany. 
A  large  number  of  X &  Co.* a  shares  are  held  by  Germans  residing  in 
Germany.  The  affairs  oi  X  &  Co.  are  managed  wholly  by  English 
directors,  but  X  &  Co.  do  not  sell  materials  or  carry  on  a  manufac- 
turing business  in  England  or  elsewhere.  By  the  direction  oi  X  & 
Co.,  the  dividends  due  to  X<£;  Co.  from  shares  in  Grerman  companies 
are  employed  in  paying  the  dividends  due  to  X<&  Co.'s  shareholders 
in  Germany,  and  are  never  remitted  to  the  United  Kingdom.  On 
such  dividends  income  tax  (semble)  is  not  payable.' 

4.  ^  is  an  American  staying  in  England  for  a  month  or  two  for 
the  transaction  of  business,  but  with  no  intention  of  residing  there. 
A  large  part  of  his  income  from  investments  in  America  is  remitted 
to  him  in  England.     Income  tax  is  not  payable  thereon.^ 

5.  ^  is  an  Englishman  resident  in  England.  He  owns  shares  in 
French  railways.  The  interest  on  the  shares,  amounting  to  £10,000 
a  year,  is  received  by  himself  every  year  at  Paris,  and  there  spent  or 
invested  in  French  investments.  Income  tax  is  not  (semble)  payable 
in  respect  thereof.' 

6.  The  circumstances  are  the  same  as  in  the  foregoing  case,  except 
that  X,  after  receiving  his  £1,000  of  interest,  brings  the  whole  of  it 
to  England.  Income  tax  is  not  (semble)  payable  in  respect  of  the 
£1,000.  For,  whatever  A' does  with  the  money  when  he  receives  it,  it 
is  received  by  X,  not  in  the  United  Kingdom,  but  in  France. 

7.  The  circumstances  are  the  same  as  in  illustration  6,  except  that 
the  £1,000  is  received  by  Xb  banker  for  ^at  Paris,  and  then  is  re- 
mitted by  the  banker  to  X  in  England.  Semble,  that,  logically,  no 
income  tax  ought  to  be  payable  in  respect  of  the  £1,000.     The  receipt 

1  Colquhoun  t.  Brooks,  1889, 14  App.  Cas.  403. 

>  Bartholomay  Brewing  Co,  ▼.  Wyatt,  [1893]  2  Q.  B.  499.    See,  however,  San  Paulo 
By.  Co.  ▼.  Carter,  [1896]  A.  C.  31. 
<  Nobel  DynamiU  Co.  t.  WyaU,  [1893]  2  Q.  B.  499. 

*  See  p.  808,  ante. 

*  Conf .  Colquhoun  t.  Bro(^,  1889, 14  App.  Gas.  493. 
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of  the  banker  is  the  receipt  of  X,  and  the  receipt  by  JT,  therefore, 
takes  place,  not  in  the  United  Kingdom,  but  in  France.  Whether, 
however,  the  money  may  not  be  chargeable  with  income  tax?  The 
Courts  very  possibly  may  hold  that  the  whole  transaction  is  to  be 
treated  only  as  an  indirect  way  of  remitting  the  £1, 000  to  ^  in  Eng- 
land. 

8.  The  circumstances  are  the  same  as  in  illustration  7,  except  that 
X's  banker,  after  having  received  the  £1,000,  spends  it  by  A^'s  direc- 
tion in  purchasing  £1,000  worth  of  wine  in  Paris,  and  sends  the  wine 
to  JIT  in  England.  Income  tax  is  not  payable  in  respect  of  the  £1,000, 
for  no  ''sums  "  of  money  are  received  in  the  United  Kingdom. 

9.  Xy  who  resides  in  England,  holds  bonds,  on  which  interest  is 
payable  by  a  foreign  government.  The  interest  is  not  payable  in  the 
United  Kingdom,  t.  6.,  it  is  payable  only  to  X  or  his  agents  in  the 
foreign  country  by  the  government  of  which  the  bonds  are  issued. 
The  interest  is  not  liable  to  income  tax  under  Schedule  (C),  but  if 
remitted  to  Xy  or  to  X^  agent,  in  the  United  Kingdom,  is  liable  to 
income  tax  under  Schedule  (D). 

Our  third  principle  does  not,  however,  invariably  hold  good.  A 
person  may  occasionally  be  compelled  to  pay  income  tax,  and  this 
under  Schedule  (D),  though  he  is  not  resident  in  the  United  Kingdom. 
That  this  may  be  so,  may  be  seen  from  the  following  illustration :  — 

Interest  payable  by  a  foreign  company  is  intrusted  by  them  to  an 
agent  in  the  United  Kingdom  for  the  payment  thereof  to  shareholders 
in  the  United  Kingdom.  The  money  intrusted  to  the  agent  is  charge- 
able with  income  tax  in  his  hands. ^  The  agent  pays  the  tax  due  on  the 
whole  amount  intrusted  to  him,  and  then  pays  the  interest  due  to  A^ 
B,  and  C  respectively,  deducting  in  each  case  the  amount  of  the  tax.' 
C  is  not  resident  in  the  United  Kingdom.  There  is,  apparently,  no 
means  by  which  C  can  recover  the  amount  deducted.  The  result  is 
that  C  is  taxed,  though  his  case  does  not  fall  within  either  the  first  or 
second  of  our  principles.* 

1  Income  Tax  Act,  1853,  s.  10. 

^  Compare  Income  Tax  Act,  1842,  8. 102  (DoweU,  p.  144),  and  Cnstoms  and  Inland 
Revenue  Act,  1888  (51  &  52  Vict.  cap.  8),  8.  24  {Dowell,  p.  304). 
'  Similar  anomalieB  may  arise  with  regard  to  incomes  charged  mider  Schednle  (C). 
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immovables,  as  to,  351. 

extension  of  to  Ireland  and  Scotland,  352. 

extension  of  to  Colonies,  355. 
foreign  grant  of,  431. 

administrator  under,  when  suable  in  England,  462. 

effect  of,  456. 

payment  by  English  debtor  to  administrator  under,  461. 

title  to  English  movables  under,  459. 
Irish  and  Scotch  grants  of,  464. 

extension  of  to  England,  464,  465. 
jurisdiction  of  English  Court  as  to,  316. 

effect  of  Evnng  v.  Orr  Ewing,  772. 

where  personal  property  in  England,  318,  347. 
jurisdiction  of  foreign  court  as  to,  398,  456. 

as  to  movables  of  deceased  domiciled  there,  398. 

as  to  all  property  locally  situate,  398,  773. 
movables  of,  674. 
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ADMINISTRATION  —  continued. 

distribution  of,  677.     (See  Distrihutiem  of  Assets.) 

lex  fori  governs,  674. 

priority  of  creditors  as  to  law  governing,  675. 
ADMINISTRATOR  (and  see  Administration)  : 
defined,  311, 313. 
English,  powers  of,  345,  674. 
foreign,  powers  of,  459,  674. 
movables,  duty  as  to  dbtribution  of,  677, 678. 
ADMIRALTY : 

claims  as  to,  heard  in  English  Courts,  747. 

bills  of  lading,  749. 

bottomry  bonds,  748. 

building  and  repairing  ships,  752. 

collisions,  749. 

enforcement  of  foreign  judgments  in  rem^  762. 

mortgages  of  ships,  748. 

necessaries  to  foreign  ships,  751. 
in  other  cases,  752. 

possession  of  English  ships,  747. 

possession  of  foreign  ships,  747. 

salvage,  750. 

towage,  751. 

wages  of  seamen,  752. 
judgments  of  foreign  Courts  of,  429.     (See  Judgments^  Foreign.) 
jurisdiction  in  matters  of,  263,  268.     (See  Jurisdiction.) 
ADOPTION,    {^tee^  Status.) 

status  not  recognised  by  English  law,  475. 
AFFREIGHTMENT : 
contracts  of,  — 

average  adjustment  under,  596. 

authority  of  master  under,  593. 

effect  of  contrary  intention,  591. 

law  of  flag  usually  governs,  590. 

where  for  through  carriage,  594.     (See  Carriage^ 
AGENCY : 

authority  of  agent,  law  governing,  617. 
principal  and  third  party's  rights,  law  governing,  618. 
ALIENS  (see  also,  Nationality)  : 
who  are,  173, 196. 
statutory,  174. 
ALLEGIANCE  (see  also,  Nationality)  : 
defined,  175. 

divorce  jurisdiction,  as  affecting,  269. 
domicil,  as  affecting,  734. 
oath  of,  and  its  effect,  181,  183. 
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ALLEGIANCE  —  continued, 

"  peimaneiit "  and  "  temporary,**  distinguished,  173. 
AMBASSADORS  (see  also,  Jurisdictum) : 

English  junsdiction  over  foreign,  209  et  seq, 

foreign  jiirisdiction  over  British,  363-^65. 
AMERICAN  DECISIONS: 

importance  of,  20. 
"  AMERICAN  LAW  REVIEW :  " 

quoted  as  to  citizenship,  201. 

AMERICAN  NOTES. 

ADMINISTKATION  : 

assets  of  deceased  person  of,  governed  hj  lex  fori,  680. 

conflict  of  grants  of,  in  different  States,  470. 

distribution  of  assets  in  ;  law  governing,  680. 

foreign  grant  of,  effect  of,  469. 

jurisdiction  as  to,  330. 

powers  of  foreign  administrator,  471. 

BANKBUPTCY  : 

effect  of,  in  various  States,  468. 
effect  of  foreign,  in  United  States,  467. 
jurisdiction  as  to,  309. 
receiver  in,  position  of,  468. 

CONTRACTS  : 

capacity  for,  governed  by  lex  domiciliiy  579. 
discharge  of,  585. 

f oim  of,  law  generally  governing,  580. 
immovables,  law  governing  as  to,  580,  622. 
interpretation  and  obligation  of,  law  governing,  583. 
invalid,  special  cases  of,  581. 
law  generally  governing,  what  is,  578. 
particular,  rules  as  to,  622^25. 
^       affreightment,  623. 

agency,  625. 

average  adjustment,  623. 

bills  of  exchange,  624. 

immovables,  as  to,  622. 

interest,  625. 

movables,  622. 

promissory  notes,  624. 
positive  rule  as  to,  in  some  cases,  578. 
procedure  on,  questions  as  to,  578. 
validity  of,  law  governing,  580. 
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AMERICAN  'SOTISS  —  continued. 

CORPOBATIONS : 

capacity  of,  law  governing,  487. 

domicil  of,  what  is,  170. 

foreign,  their  liability  to  be  sued  in  United  States,  488. 

status  of,  law  determining,  487. 

validity  of  acts  of,  how  determined,  487 

domicil: 

ascertainment  of,  164. 
change  of,  161. 
choice ;  of,  how  acquired,  160. 
citizenship  compared  with,  159. 
commercial,  meaning  of,  158. 
corporations,  what  is  their,  170. 
declarations,  effect  of,  166. 
definition  of  the  term,  157. 
dependent  persons,  rules  as  to  their,  161-170. 
general  criteria,  165. 
*^  habitancy  "  as  meaning,  159. 
independent  persons,  of,  160. 
municipal  and  national  compared,  158 
necessity  of,  159. 
origin,  of,  160. 
plurality  of  domicils,  160. 
presumption  from  residence,  165. 
previous  domicil  continues,  165. 
residence  as  affecting,  158, 165-170. 
special  cases,  167-170. 

ambassadors,  169. 

apprentices,  169. 

consuls,  169. 

convicts,  167. 

ecclesiastics,  169. 

fugitives,  168. 

invalids,  168. 

lunatics,  168. 

military  men,  169. 

naval  men,  169. 

officials,  168. 

paupers,  168. 

prisoners,  167. 

refugees,  168. 

sailors,  169. 

servants,  169. 

students,  169. 
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AMERICAN  ^OTYS  — continued. 
retention  of,  160. 
taxation  as  regards,  170-172. 

EX-TERBITOBIAL  EFFECT: 

of  judgments,  356. 

of  bankruptcy,  357. 

of  grant  of  administration,  358. 

FAMILY  relations: 

guardian  and  ward,  510. 
legitimacy,  law  governing,  510. 
legitimation  per  stihsequens  matrimoniumf  510. 
lunatics,  power  of  curators  over,  512. 

FOBEIGN  JXTBGMENTS: 

(a)  judgments  of  Courts  of  foreign  countries  :  — 

admiralty  matters,  in,  434. 
divorce  matters,  in,  434. 
general  rules  as  to  effect  of,  433. 
movables,  as  to,  434. 

(b)  judgments  of  Courts  in  the  several  States  :  — 

conclusiveness,  general  rules  as  to,  434-^436. 

confession,  by,  437. 

divorce  proceedings,  in,  439. 

final,  must  be,  436. 

fraud,  effect  of,  upon,  438. 

illegal,  what  are,  438. 

in  personam^  effect  of,  437. 

joint  defendants,  against,  438. 

jurisdiction.  Court  must  have,  436. 

operation  of,  as  a  bar,  439. 

penal,  effect  of,  441.     . 

presumption  as  to  jurisdiction  for,  438. 

quasi  in  remy  effect  of,  437. 

FOREIGN  law: 

proof  of,  719. 

IMMOVABLES : 

contracts  as  to,  law  governing,  580,  622. 

devise  of,  law  governing,  528. 

devolution  of,  law  governing,  528. 

jurisdiction  as  to  foreign,  230. 

lex  situs  generally  governs  all  matters  regarding,  527. 

marriage,  effect  of  on,  527. 
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AMERICAN  NOTES  — am^mwerf. 

JUSIBDICTION  OF  UNITED  8TATES  C0UBT8  : 

administration,  as  to,  330. 

admiralty  actions  in  r&niy  as  to,  268. 

ambassadors  and  ministers,  over,  229,  230. 

bankruptcy,  as  to,  309. 

divorce,  as  to,  283,  397. 

foreign  sovereigns,  as  to,  229. 

immovables,  as  to  foreign,  230. 

in  personam^  as  to  actions,  262,  383. 

legitimation,  as  to,  284. 

marriage,  validity  of,  as  to,  397. 

nullity  of  marriage,  as  to,  294,  397. 

penal  laws,  as  to  foreign,  231. 

persons  generally,  as  to,  231,  232,  368. 

MARRIAGE  : 

effect  of  on  movables  of  parties,  657. 
effect  of  contract  or  settlement  on,  658. 
validity  of,  governed  by  lex  lociy  656. 

MOVABLES :  ^ 

assignment  of,  law  governing,  538. 

creditors,  effect  of  assignment  of  to,  538. 

donationes  mortis  causa  of,  539. 

foreign  judgments  as  to,  434. 

form  of  assignments  of,  539. 

marriage,  its  effect  on,  657. 

preferential  assignments  of,  539. 

public  policy,  assignments  of  contrary  to,  538. 

valid  assignments  of,  by  lex  domicilii^  538. 

wills  of,  707,  708. 

NATIONALITY  (AMERICAN)  : 

citizenship  by  birth,  200. 

foreign-born  children  of  citizens,  201. 

infant,  acquisition  or  change  of  by,  204. 

loss  of  by  infant,  205. 

married  woman,  acquisition  or  change  of  by,  204. 

meaning  of  term,  ^*  citizen,*'  200. 

naturalization,  conditions  of,  201-203. 

renunciation  of,  203. 

resumption  of,  203. 

POWERS  OP  appointment: 

execution  of  by  will,  law  govermng,  710. 
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AMERICAN  'NOTES  — continued. 

PROCEDURE  : 

exemption  laws,  effects  of  as  regards,  720. 
lex  fori  generally  governs  all  questions  of,  718. 
limitation  of  actions  is  governed  by,  718. 
proof  o{  foreign  law  depends  on,  719. 

SUCCESSION : 

immovables,  lex  situs  goveras  to,  528. 

intestate,  to  movables  governed  by  lex  domicilii  at  death,  707. 

testtunentary.     (See  Wills.)  , 

taxes: 

on  saccessions,  331. 

torts: 

collisions  at  sea  governed  by  general  maritime  law,  670. 
lex  loci  and  lex  fori  must  concur  to  make  actionable,  667. 

common-law  torts,  667. 

statutory  torts,  667. 

wills: 

effect  of  change  of  domicil  after  execution  of,  710. 

effect  of  lex  domicilii  at  date  of  execution  of,  709. 

execution  of  power  of  appointment  by,  710. 

immovables,  of,  528. 

interpretation  of,  law  governing,  708. 

validity  of,  governed  by  lex  domicilii  at  death,  707,  708. 

ANGLO-INDIAN  DOMICIL: 

meaning  and  effect  of,  149,  733. 
ANIMUS   MANENDI, 

as  involved  in  the  ideas  of  "  home  "  and  ^^  domicil,"  80-83. 
APPOINTMENTS  : 

under  powers,  701.     (See  Powers.) 

death  duties  upon,  789,  790. 
ARNOULD : 

his  work  on  "  Marine  Insurance  "  quoted  as  to  commercial  domicil, 
736. 
ASSETS : 

defined,  312.     (See  also,  Administration.) 
ASSIGNMENT  (see  also  Movables)  : 

of  bills  and  notes,  602.     (See  Bills.) 

of  choses  in  action,  533. 

of  movables,  529,  530. 
ATTORNEY,  617.     (See  Power  of  Attorney.) 
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AUTHORITY : 

agent,  of,  617. 

power  of  attorney,  under,  619. 
shipmaster,  of,  593. 
AVERAGE : 

adjustment  of,  law  governing,  597. 
liability  for  general,  596. 

law  of  port  of  destination  usually  governs,  696. 

law  of  port  at  which  voyage  lawfully  broken,  sometimes  gov- 
erns, 597. 
liability  of  English  insurers  on  foreign  ships,  598. 

BALDWIN,  E.  T. : 

his  work  on  ^'  Bankruptcy  "  quoted  as  to  acts  of  bankruptcy,  302. 
acts  of  bankruptcy,  302. 

f oreigpi  immovables,  how  affected  by  English  bankruptcy,  336. 
BANKRUPTCY : 

acts  of,  what  are,  299. 
adminisb*ation  in, 

antecedent  transactions,  effect  of,  672. 
fraudulent  preference,  effect  of,  672. 
lex  fori  generally  governs,  671,  776. 
English,  333. 

extrarterritorial  effect  of,  333. 
over  foreign  movables,  333,  337. 
over  foreign  immovables,  333,  335. 
discharge  of  debtor  by,  343. 
Colonial  Courts  bound  by,  340. 
foreign,  443. 

assignment  of  property  under,  442. 

as  affecting  English  immovables,  442,  443. 
as  affecting  English  movables,  444. 
in  domicil  of  debtor,  valid,  442. 
basis,  theoretical,  of  rules  as  to,  759. 
concurrent  foreign  bankruptcies,  446. 
general  effect  of,  443. 

prior  in  date  given  effect  to  in  England,  447. 
Colonial,  effect  of,  443,  455. 
discharge  of  obligations  under,  448, 759. 

always  effectual  in  country  of  discharge,  448. 
when  recognised  in  England,  449,  760. 
if  in  place  where  liability  arose,  449,  760. 
if  in  place  where  liability  satisfied,  449,  760. 
not  if  in  any  other  place,  451,  760. 
"  proper  law  of  contract,''  by,  453,  760. 
Imperial  Act  of  Parliament,  under,  454^ 
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BANKRUPTCY  —  continued. 

impeachable  for  fraud,  455. 
jurisdiction  in  matters  of, 

English  Courts  have  no,  285. 

where  no  act  of  bankruptcy,  285. 
where  person  not  a  '^  debtor,"  286,  287. 
where  not  domiciled  or  ordinarily  resident,  290. 
English  Courts  have  jurisdiction, 
on  creditor's  petition,  294. 
on  debtor's  petition,  297. 
unaffected  by  foreign  bankruptcy,  298. 
foreign  Courts  have,  in  what  cases,  396. 
BAB: 

his  works  quoted  as  to  — 

contracts  invalid  by  lex  loci  sohUioniSy  560. 
interest,  law  governing,  616. 
BELL: 

his  "  Commentaries  on  the  Law  of  Scotland  "  quoted  a8  to  — 
English  bankruptcies,  effect  of,  337. 
heritable  bonds,  nature  of,  514. 
method  of  treating  conflict  of  laws,  16,  17,  19. 
Story,  his  criticism  of,  17. 
BENTHAM : 

his  works  referred  to  by  way  of  illustration,  58,  60. 
BILLS  OF  EXCHANGE : 

acceptance,  law  governing,  602. 
amount  of,  how  calculated,  609. 
damages,  measure  of,  or  dishonour,  610. 

in  nature  of  re-exchange,  611. 
date  of  payment,  how  determined,  609. 
definitions  of  terms  connected  with,  599,  600. 
foreign  and  inland  bills,  difference  between,  600. 
form,  law  governing  as  to,  602. 
as  regards  original  form,  602. 
as  regards  subsequent  dealings,  602. 
exceptional  cases,  602,  604. 
general  principles  as  to  law  governing,  601. 
holder,  law  governing  duties  of,  608. 
indoraement,  law  governing,  602. 
interpretation  governed  by  lex  loci  actus,  605. 
obligations  under,  governed  by  lex  loci  actus^  606. 

exception  to  the  rule,  605. 
presentment  of,  law  governing,  608. 
valuable  consideration  for,  meaning  of,  600. 
BILLS  OF  EXCHANGE  ACT,  1882 : 

section  72  of,  governs  conflict  of  law  as  to  bills  and  notes,  601. 
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BILLS  OF  LADING : 

admiralty  jurisdiction  as  to,  749. 

law  governing,  590.     (See  Affreightment,) 
BISHOP : 

His  work  on  "  Marriage,  Divorce,  and  Separation  "  quoted  as  to 
jurisdiction  in  divorce,  440. 
BLACKSTONE : 

quoted  as  to  process,  46. 
BOTTOMRY  CONTRACTS: 

admiralty  jurisdiction  as  to,  748. 

authority  of  master  to  make,  governed  by  law  of  flag,  693. 
BRITISH  'DOMINIONS : 

definition  of  term,  65. 
BRITISH  NATIONALITY,  173,  740.     (See  NatumalUy.) 
BRITISH   SHIPS: 

admiralty  jurisdiction  as  to,  263,  747. 
BRITISH  SUBJECTS: 

definition  of,  173. 

kinds  of,  173  et  seq. 
BROWNE,  G.: 

his  work  on  << Probate  Practice"  quoted  as  to  local  sitaation  of 
personal  property,  323. 
BULLEN  &   LEAKE: 

their  "  Principles  of  Pleading  "  quoted  as  to  presumption  of  validity 
of  foreign  judgments,  412. 
BUSINESS : 

place  of,  as  ^ving  jurisdiction  in  bankruptcy,  290-292. 

place  of,  as  giving  jurisdiction  in  winding-up  of  companies,  303, 306. 

principal  place  of,  as  regards  domicil  of  corporations,  154.     (See 
Corporations,) 
BYNKERSHOEK : 

his  works  referred  to  as  to  difficulty  of  defining  <<  domicil,"  731. 

CAPACITY  (see  also,  Status  and  Contract)  : 

as  to  contracts  generally  governed  by  lex  domieUii,  543. 
exceptional  cases,  546,  548. 

as  to  immovables,  governed  by  lex  sitits^  517,  548. 

as  to  marriage  generally,  626,  628,  642-645.     (See  Marriage,) 

as  to  marriages  in  uncivilised  countries,  724. 
CARRIAGE  (see  also.  Affreightments) : 

contracts  for  "  through  carriage,"  law  governing,  594. 
CARVER,   T.   G.: 

his  '^  Carriage  by  Sea  "  quoted  as  to  form  of  contract,  552. 

law  governing  affreightment  contracts,  590. 
CHALMERS  (His  Honour  Judge)  : 

on  '^  Bills  of  Exchange  "  frequently  quoted,  599-611. 
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CHARGE : 

on  land,  position  of  in  English  law,  514,  515. 
CHARTER  PARTIES.     (See  Affreightment.) 
CHATTELS  PERSONAL.     (See  Movables.) 
CHATTELS   REAL: 

generally  included  in  immovables,  65.     (See  also,  Leaseholds.) 
CHILDREN.     (See  Infants.) 

CHOICE,  DOMICIL  OF,  100, 104, 160.     (See  Domieil.) 
CHOICE  OF  LAW: 

general  principle  as  to,  56. 
CHOSES  IN  ACTION: 

in  administration,  311,  313. 
CITIZENSHIP : 

as  -distingoished  from  domieil,  159. 

Britbh,  173  et  seq.j  740.     (See  Natianality.) 
CIVILISED  COUNTRY: 

marriages  in  other  than,  724. 

meaning  of,  29, 30. 

private  international  law  is  only  concerned  with,  29,  30. 
CLODE: 

on  «  Petition  of  Right "  quoted,  209. 
COCKBURN : 

on  "  Nationality  "  quoted,  173, 175, 177. 
COLLISIONS : 

at  sea,  law  governing,  663-666. 

admiralty  jurisdiction  as  to,  749. 
COMITY,   INTERNATIONAL: 

enforcement  of  foreign  law,  how  far  a  matter  of,  10. 

meaning  and  use  of  the  term,  14,  15. 
COMMERCIAL  DOMICIL,  96, 158,  735.     (See  DomieiL) 
COMPANIES : 

domieil  of,  154, 170,  809.     (See  Corporations.) 

residence  of,  328. 

limited,  effect  of,  486. 

winding-up  of,  303. 

English  Court's  jurisdiction,  303,  306. 
effect  of  English  order,  343. 
foreign  Court's  jurisdiction,  396. 
CONFLICT  OF  LAWS: 

accuracy  of  expression,  12. 

meaning  of  term,  3y  Bet  seq. 
CONSTRUCTION : 

of  hills  and  notes,  605. 

of  contracts  generally,  563. 

of  contracts  as  to  immovahles  524,  586L 

of  marriage  settlements,  653,  664. 
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CONSTRUCTION  —  continued. 

of  particular  contracts,  586  et  aeq. 
of  wills,  695, 696. 
CONSULS : 

marriages  before  British,  636. 
CONTINENTAL  JURISTS : 

method  of  treating  private  international  law,  15  et  seq. 
CONTRACT : 

capacity  as  regards, 

generally  governed  by  lex  damieilii,  543. 
immovables,  contracts  relating  to,  548. 
mercantile  contracts,  query  if  lex  loci  govems,  546. 
uncivilised  countries,  contracts  in,  724. 
definition  of,  540. 
discharge  of, 

depends  on  the  '' proper  law,"  575. 
form  of, 

generally  g^ovemed  by  lex  loci  contntctus,  549. 
exceptions : 

contracts  as  to  immovables  by  lex  situSy  551. 
contracts  as  to  movables  sometimes  by  lex  situs,  551. 
contracts  intended  to  operate  wholly  in  another  country  (?), 

552. 
biUs  of  exchange  and  notes  in  certain  cases,  553. 
in  uncivilised  countries,  724. 
interpretation  and  obligation  of, 

generally  governed  by  the  '^  proper  law  of  contract,"  563. 
contracts  as  to  immovables,  524. 
marriage  settlements,  653. 
"  proper  law  of,"  what  is,  540,  553,  567. 
criteria  of,  567. 

immovables,  contracts  as  to,  how  affected  by,  524,  586,  769. 
intention,  effect  of,  on,  567. 

presumption  as  to,  in  favour  of  lex  loci  contractus,  569,  573. 
presumption  as  to,  in  favour  of  lex  lod  solutionis,  570,  574. 
unenforceable  by  English  procedure,  542. 
validity  of, 

Act  of  Parliament,  by,  541. 

essential  validity  governed  generally  by  *'  proper  law  of  con- 
tract," 553,  765. 
exceptions :  — 

where  contrary  to  policy  of  English  law,  558. 
where  making  unlawful  by  lex  lod  contrcLctus  (?),  559. 
where  performance  unlawful  by  lex  lad  solutionis^  560. 
except  as  to  revenue  laws,  561. 
uncivilised  countries,  contracts  in,  724. 
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CONTRACT  —  continued. 

particular  contracts,  law  governing,  516  et  seq. 
affreightment,  589.     (See  Affreightment.) 
agency,  617.     (See  Agency.) 
average,  596.     (See  Average.) 
bills  and  notes,  599.     (See  BUls  of  Exchange.) 
immovables,  as  to,  516,  524,  551,  586,  769.     (See  Immovor 

hies.) 
interest,  as  to,  616.     (See  Interest.) 
marriage  settlements,  652.     (See  Mwrriage  Settlements.) 
movables,  as  to,  551,  588.     (See  Movables.) 
negotiable  instruments,  foreign,  614. 
through  carriage,  594. 
COOLEY : 

his  work  on  "  Constitutional  limitations  "  quoted,  648. 
CORPORATIONS : 

capacity,  law  governing,  485. 
domicil  of,  154,  156, 170,  809. 

can  there  be  more  than  one  ?  156. 
differs  from  that  of  members,  154. 
fixed  at  particular  place,  must  be,  154. 
non-trading  corporations,  156. 
no  distinction  between  residence  and,  154. 
taxation  purposes,  for,  172. 
trading  corporations,  155. 
residence  of,  154. 
status  of,  485. 
taxation  of,  172. 
COUNTER-CLAIM : 

foreign  ambassadors  or  sovereigns,  in  actions  by,  213* 
governed  by  lex  fori,  111,  716. 
COUNTRY : 

definition  of,  64. 
two  meanings  of,  66,  67. 
COURT : 

definition  of,  64. 

*"of  competent  jurisdiction,"  meaning  of,  361,  401. 
"  proper  Court,"  meaning  of,  361,  401. 
CRIMES : 

how  far  actionable  as  torts,  661,  662. 
CURATORS : 

rights  of  foreign,  in  England,  507-509.     (See  Ouardians  and 
Lunatics.) 

DAMAGES : 

measure  of,  on  dishonour  of  bills,  610,  611. 
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DEATH  DUTIES: 

application,  limits  of,  782. 

confined  to  property  connected  with  the  United  Kingdom,  783. 

difference  between  legacy,  succession,  and  estate  daties,  782. 

immovables  in  United  Kingdom  only,  on,  784. 

movables,  on,  785. 

domicil,  theory  as  to  law  of,  governing,  786. 
estate  duty,  rules  as  to,  795. 

on  property  in  United  Kingdom,  795. 
on  property  out  of  United  Kingdom,  796. 
on  property  passing  before  death,  797. 
legacy  duty,  rules  as  to,  785,  786. 
succession  duty,  rules  as  to,  785,  789,  790. 
DEBTS: 

assignment  of,  law  governing,  533,  534. 
locality  or  situation  of,  318,  320. 
procedure  in  recovery,  governed  by  lex  loci,  584. 
DEFINITIONS : 

of  various  terms  used  in  this  work,  64-66. 
DELICTS,  659.     (See  Torts.) 
DENIZART : 

his  definition  of  ''  domicil "  quoted,  728. 
DENIZENS,  198.     (See  Nationality.) 
DEPENDENT  PERSONS: 

domicil  of,  119.     (See  Domicil.) 
home  of,  87. 
meaning  of  term,  65,  70. 
DICEY,  A.  V. : 

his  "  Parties  to  an  Action  "  referred  to,  222. 
DIPLOMATIC  AGENTS,  209,  363.     {Se^  Ambassadors:) 
DISCHARGE : 

contracts  from,  575.     (See  Contracts.) 
English  bankruptcy,  under,  343. 

foreign  bankruptcy,  under,  448,  759.     (See  also,  Bankruptcy :) 
DISHONOUR : 

laws  governing  duties  of  holder  of  bill,  as  to,  608. 
measure  of  damages  on,  610. 
DISTRIBUTION  OF  ASSETS: 
administrator,  by,  678. 
Court,  by  the,  679. 

law  governing  on  deadi  is  lex  domicilii  at  death,  677. 
DIVORCE: 

English  divorces, 

allegiance  of  parties  immaterial,  269,  272. 
domicil  at  date  of  marriage  immaterial,  269,  272* 
exceptional  cases  of  jurisdiction,  276* 
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DIVORCE  —  cantintied. 

jurisdiction  of,  generally  based  on  domicil,  41,  269,  273. 
place  of  marriage  immaterial,  269. 
place  of  offence  immaterial,  269. 
residence  of  parties  immaterial,  269,  272,  274. 
foreign  divorces, 

jurisdiction  generally  based  on  domicil,  387,  392. 

of  English  marriages,  388,  392. 

of  foreign  marriages,  388,  394. 

exceptions  to  the  rule,  391,  393. 
effects  in  England,  430. 
where  English  marriage,  755-757. 
Scotch  divorces  of  English  marriages,  768. 
general  rule  as  to  basis  of  jurisdiction,  41,  269,  273. 
theories  as  to,  753. 

(1)  contractual,  753,  757. 

(2)  penal,  754,  757,  758. 

(3)  status,  754. 
DOMICIL  : 

analysis  of  term,  79  et  seq, 
Anglo-Indian,  meaning  of,  149,  738. 

rulea  as  to,  150. 
area  of,  90-93. 
ascertainment  of, 

general  rule,  131. 
legal  presumption  arising  from 
actual  presence,  132. 
ascertained  former  domicil,  133. 
choice,  domicil  of, 

abandonment  of,  mode  of,  115-117. 

effect  of,  117-119. 
acquisition  of,  by  residence  and  intention,  104,  105,  et  seq.^ 

111-114. 
allegiance  need  not  be  affected  by  change  of.  111. 
foreign  law  not  affecting  acquisition  of,  113. 
home  differs  from,  105.     (See  Home,) 
intention,  nature  of  required  for,  107. 

must  amount  to  purpose  or  choice,  107-110. 
must  be  to  reside  permanently  or  indefinitely,  110. 
must  be  to  abandon  former  domicil.  111. 
need  not  be  to  change  allegiance.  111. 
meaning  of,  100. 

residence  necessary  for  acquisition  of,  107. 
commercial,  96, 158,  735. 
abandonment  of,  738. 
civil  domicil,  resemblance  to,  736. 
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DOMICIL  —  continued. 

difFerences  from,  737,  740. 
domicil  bj  operation  of  law  does  not  affect,  7d9. 
intention  necessary  for  acquisition  of,  737. 
nature  of,  736. 

residence  raises  presumption  of,  738. 
corporations,  of.     (See  Corporations^ 
definition  of,  65,  69,  79,  727. 

difficulties  attending  attempts  at,  731,  735. 
special  difficulty  in  certain  cases,  733. 

Anglo-Indian  cases,  733. 

allegiance  cases,  734. 

health  cases,  734. 
true  test  of  good,  733. 
definitions  of,  various  ones  criticised,  728  et  seq* 
Denizart,  728. 
French  Code,  729. 
ItoUan  Code,  729. 
Kindersley,  V.  C,  730,  735. 
Phillimore,  730,  735. 
Pothier,  729. 
Roman  law,  728. 
Savigny,  729. 
Story,  729,  735. 
Vattel,  728. 
Wharton,  167. 

other  attempts  to  define,  731. 
dependent  persons,  of, 

general  rule,  119,  161. 

not  acquired  by  their  own  act,  128, 164. 

last  domicil  prtmd  facie  retained,  129,  130. 
insane  persons,  124, 125. 
married  women,  127,  130,  163. 
minora,  120,  129,  162. 

guardian,  how  far  domicil  of,  can  be  changed  by,  124. 

guardian  or  mother,  how  far  fraud  of,  affects,  126. 

illegitimate,  rules  as  to,  120. 

legitimate,  rules  as  to,  121-123. 

legitimated,  rules  as  to,  120. 

remarriage  of  mother,  how  it  affects,  125,  126. 

without  living  parents,  123. 
evidence  of,  133  et  seq. 

expressions  of  intention,  effect  of  as,  135,  166. 
length  of  time  of  residence,  effect  of  as,  137. 
mode  of  residence,  effect  of  as,  138. 
residence  la  generally  primd  f<iciey  136,  166. 
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DOMICIL  —  continued. 

residence  sometimes  not  jpriTud  facie  in  case  of 9 138, 167. 
ambassadors,  147,169. 
Anglo-Indian  domicil,  149,  733. 
consols,  147,  169. 
convicts,  141,  167. 
ecclesiastics,  151,  169. 
exiles,  142, 168. 
invalids,  143,  168,  734. 
lunatics,  142,  168. 
military  persons,  148,  169. 
naval  persons,  148,  169. 
officials  generally,  146,  168. 
refugees,  142,  168. 
servants,  151,  169. 
students,  152,  169. 
forensic,  meaning  of,  96,  97. 
general  rules  as  to,  79  6^  seq. 

no  person  can  in  law  be  without  a  domicil,  94,  159. 
no  person  can  have  more  than  one  domicil,  95-99. 
domicil  once  acquired  is  retained  until  changed,  98,  160. 
home,  relation  to,  80-90.     (See  Home.) 

not  identical  with,  87-90. 
intention  as  affecting,  107-111,  135,  166. 
jurisdiction,  based  on,  243. 

in  bankruptcy  proceedings,  290.     (See  Bankruptcy.) 
in  divorce  proceedings,  41,  269,  273.     (See  Divorce.) 
in  actions  in  personam,  374.     (See  Jurisdiction.) 
matrimonial,  meaning  of,  649.     (See  Matrinumiod  DomioiL) 
origin,  domicil  of, 

birth,  every  person  receives  at,  101. 
fiction  of  law,  is  a,  102. 
foundlings,  of,  101,  103. 
general  nature  of,  99,  101,  160. 
how  lost,  114. 

illegitimate  persons,  of,  101,  103. 
legitimate  persons,  of,  101,  103. 
legitimated  persons,  of,  101, 104. 
loss  of  impossible  without  new  domicil,  114,  115. 
posthumous  children,  of,  101,  103. 
plurality  of  domicils,  95-99. 

different  domicils  for  different  purposes,  95-97. 
no  person  can  have  more  than  one,  95. 

exception  under  Domicil  Act,  1861,  98. 
peculiar  case  of  corporations  sole,  156. 
presumption  of  law  as  to,  arising  from  actual  presence,  132. 
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DOMICIL  —  continued. 

ascertained  former  domicil,  133. 
origin,  domicil  of,  101,  114. 
residence,  definite  place  of  not  necessary  for,  91-93. 

difference  between  and,  97,  158.     (See  Residence^ 
status,  how  related  to,  479. 

various  views  as  to,  479-481. 
uncivilised  countries,  in,  723. 
DRAWER : 

of  a  bill,  law  governing  position  of,  599.     (See  BiUs  of  Exchange.) 
DUER: 

his  work  on  "  Insurance  "  quoted  in  "  Commercial  Domicil,*'  737. 
DUTIES.     (See  Death  Duties.) 

EFFECTIVE  JUDGMENT : 

meaning  of,  38-42. 
ELECTION: 

rules  as  to,  in  case  of  wills,  111-11^. 
ENGLAND : 

defined  for  purposes  of  this  work,  65. 

meaning  of,  explained,  68. 
ENGLISH  WRITERS  : 

their  method  of  treating  private  international  law,  17  et  seq. 
EQUITY : 

acts  in  personam,  effect  of  rule  on  jurisdiction,  216-219. 
ESTATE  DUTY,  795.     (See  Death  Duties.) 
EVIDENCE : 

governed  by  lex  fori,  711,  714.     (See  Procedure,) 
EXECUTORS.    (See  Administration.) 
EXPATRIATION : 

conditions  and  effect  of,  184,  193,  743.     (See  Nationality.) 
EX-TERRITORIAL  LAW,  4.     (See  Law.) 
EX-TERRITORIALITY : 

English  bankruptcy,  of,  333.     (See  Bankruptcy.) 

English  judgments,  of,  332. 

English  winding-up  order,  of,  343.     (See  Companies.) 

English  grant  of  administration,  of,  345.     (See  Administration.) 

imperial  Act  of  Parliament,  of,  541. 

marriage,  as  affecting  form  of,  626,  631. 

FAMILY  RELATIONS : 

by  what  law  governed,  490  et  seq.     (See  also,  Parent,  Ouardian^ 
Hiuband  and  Child.) 
FLAG,  589.     (See  Law  of  Flag.) 
FCELIX : 

his  method  referred  to,  14,  18. 
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FOOTE,  J.  A. : 

his  work  on  "  Private  International  Law  "  referred  to  as  to  — 
contract,  law  governing  capacity  to,  543. 
contract,  law  governing  validity  of,  553,  763,  766. 
conti'act,  law  governing  interpretation  of,  563. 
equity,  acting  in  personam,  217. 
foreign  administrator,  title  of,  460. 
legitimated  child  succeeding  to  English  leaseholds,  507. 
lex  loci  contrctctus,  contract  made  unlawfully,  559. 
priority  of  creditors  in  administration,  675. 
FOREIGN : 

definition  of,  64. 
FOREIGN  COUNTRY: 

definition  of,  64. 
FOREIGN   DECISIONS: 

use  of,  20. 
FOREIGN  JUDGMENTS.    (See  Judgments.) 
FOREIGN  MARRIAGES  ACT,  1892,  627,  635.     (See  Marriage.) 
'* FOREIGN  RELATIONS  OF  THE  UNITED  STATES:" 
quoted  as  to  resumption  of  nationality,  203,  204. 
acquisition  of  citizenship  hy  infants,  205. 
FOREIGN  SOVEREIGNS.    (See  Sovereigns.) 
FORM: 

contracts,  of,  549.     (See  Contracts.) 
immovables,  of  contracts,  etc.,  as  to,  517,  551. 
movables,  of  alienation  of,  530. 
marriage,  of,  626. 

wills,  of,  686,  690,  693,  774.     (See  Wills.) 
FORUM.    (See  also,  Lex  Fori  and  Jurisdiction.) 
obligationis,  53. 
rei  sitoBy  384. 
ERASER : 

on  "  Husband  and  Wife,"  referred  to  as  to  change  of  domicil,  110. 
FRAUD: 

foreign  bankruptcy,  discharge  impeachable  for,  455. 
foreign  judgment  impeachable  for,  404, 406. 
FRAUDS,  STATUTE  OF : 

effect  of,  542,  543. 
FRENCH  CODE: 

definition  of  *'  domicil "  quoted,  729. 
FRENCH  LAW  OF  NATIONALITY 
of  June  26, 1869,  quoted,  194,  195. 

GENERAL  AVERAGE,  596.  (See  Average.) 
GOODS: 

what  are,  313. 
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GOUDY : 

on  "  Law  of  Bankruptcy  in  Scotland/'  referred  to  as  to  effect  of 
special  bankruptcy  rules,  672. 
GUARDIANSHIP : 

authority  of  foreign  guardians  in  England,  493,  496. 
rights   of    foreign  guardians   over  child's  moyables  in  England, 
496. 

HABITANCY : 

as  meaning  domicil  in  American  law,  169. 
HALL,  W.  E. : 

his  ''  International  Law  "  quoted  as  to  foreign  sovereigns  and  ambas- 
sadorsy  364. 
HANSON,  A. : 

on  "  Legacy  and  Succession  Duty,"  quoted  as  to  death  duties,  786. 

locality  of  debts,  319. 

locality  of  shares,  328. 

succession  duty  where  persons  domiciled  abroad,  790. 
HERITABLE  BONDS  : 

are  recognised  here  as  immovables,  614, 776. 
HIGH  SEAS : 

torts  on,  by  what  law  governed,  663.     (See  Tarts.) 
HILLIARD  : 

his  ^^  Law  of  Bankruptcy  "  quoted,  356. 
HOLLAND,  T.  E. : 

his  "  Jurisprudence  "  referred  to,  3,  11,  12,  14,  15. 
HOME: 

abandonment  of,  85-87. 

acquisition  of,  whether  coinciding  with  abandonment  of,  85-87. 

definition  of,  81. 

dependent  persons,  what  is  their,  87. 

difference  from  domicil,  89. 

domicil  compared  and  contrasted  with,  65,  87-90. 

domicil  of  choice  not  identical  with,  106. 

illustrations  of  definition  of,  81-83. 

intention  to  reside  an  essential  of,  83. 

married  women's,  129. 

meaning  of,  80  et  seq. 

most  persons  have  a,  84. 

plurality  of,  85. 

residence,  how  far  essential  as  regards,  80-83. 

results  of  the  definition  of,  84-87. 
HUSBAND  AND  WIFE: 

proprietary  rights,  648.     (See  Marriage.) 

relations  between,  what  law  governs,  490. 

succession  on  death  to  each  other,  655. 


INDEX.  888 

IMMOVABLES : 

bankruptcy,  effect  of  apon,  333,  336,  443. 

capacity  to  deal  with  goyemed  by  lex  situs,  517,  769. 

chattels  real  usually  included  in,  72. 

contracts  as  to,  governed  by  lex  sUus  generally,  769. 
except  as  to  interpretation,  524. 

definition  of,  65. 

devolution  of,  governed  by  lex  siius^  519,  775. 

explained  and  compared  with  ^'  real  property,"  71-73. 

formalities  as  to,  governed  by  lex  situs,  517,  769. 

foreign  judgments  as  to.     (See  Judgments,) 

general  rule  as  to  law  governing,  516,  520. 

income  tax  in  respect  of,  784. 

jurisdiction  as  to  foreign,  214-216. 

law  determining  what  are,  513. 

limitation  of  actions  as  to,  governed  by  lex  fori  (?),  526* 

marriage,  effect  on,  519. 

prescription,  title  by,  518. 

Story's  theory  as  to  law  coveming  contracts  as  to,  769. 

succession  to,  governed  by  lex  situs,  516,  519. 

succession  duty  in  respect  of,  784. 

title  to,  actions  as  to  foreign,  214. 

trespass  to,  actions  as  to  foreign,  215. 

wills  of  English,  under  Wills  Act  1861,  624.     (See  WiUs.) 

wills  of,  governed  by  lex  situs,  519. 
INCOME  TAX: 

application,  limits  of,  782. 

confined  to  property  connected  with  the  United  Kingdom,  783. 

immovables  in  United  Kingdom  only,  on,  784. 

movables,  in  respect  of,  799. 

(1)  on  incomes  arising  from  British  sources,  800. 

(2)  on  foreign  incomes  actually  received  by  persons  residing 

here,  807. 

(3)  not  generally  on  any  other  income,  810. 
nature  of,  782. 

INDEPENDENT  PERSON: 

domicil  of,  99  et  seq.,  160. 

meaning  of  the  term,  65,  69. 
INDORSEMENT : 

of  bilk  and  notes,  law  governing  form  and  effect  of,  602.     (See 
BiUs.) 
INFANTS: 

domicil  of,  120, 130, 162.     (See  Domieil.) 

guardian's  rights  over  in  England,  493,  496.     (See  Ouardianship.) 

legitimacy  of,  496.     (See  Legitimaey.) 

legitimation  of,  497,  761.     (See  Legitimation.) 
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INFANTS  —  continued. 

nataonalily  of,  175  et  seq.^  190  et  seq.^  742.     (See  Parent) 

parents'  rights  over,  in  England,  490. 
INSURERS : 

English,  of  goods  on  foreign  ships,  698. 
INTENTION  : 

contracts,  in,  567. 

domicil,  as  affecting,  135, 166. 

general  principle  as  affecting  transactions,  57-61. 

"  proper  law  of  contract,"  as  affecting,  540. 
INTEREST : 

determined  by  "  proper  law  of  contract,"  616. 
INTERr-MUNICIPAL  LAW: 

use  of  the  expression,  14, 15. 
INTERNATIONAL  LAW: 

public  and  private  compared,  13, 14. 
INTERNATIONAL  PRIVATE  LAW: 

nse  of  the  expression  by  Bar,  14. 
INTESTACY,  312,  519,  682  et  seq.     (See  SueeesHan.) 
ITALIAN  CODE: 

definition  of  ^^  domicil "  quoted,  729. 

JACOBS : 

his  work  on  '<  Domicil "  referred  to  as  to  illegitimate  minor's  domicil, 
104. 
legitimated  person's  domicil,  104, 162, 163. 
orphan's  domicil,  124. 
quasi  national  domicil,  158. 
JOURNAL  DE  DROIT  INTERNATIONAL    PRIVi:: 

quoted  as  to  capacity  to  contract,  548. 
JUDGMENTS : 

'^  effective,"  meaning  of,  38-42. 
in  personam,  meaning  of,  416. 
in  rem,  meaning  of,  265,  427. 
JUDGMENTS,   ENGLISH: 

no  extra-territorial  effect  generally,  332. 
JUDGMENTS,   FOREIGN: 

appeal,  effects  of  pending,  418. 

assignment,  effect  of  as,  411. 

effects  of  generally,  400,  415. 

final,  and  for  definite  sum,  must  be,  416,  417. 

fraud,  effect  of  on,  404. 

in  personamy  effects  of,  416. 

actionable  in  England,  416. 

defence  to  action  in  England,  422. 

original  cause  of  action  not  extinguished,  421. 
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JUDGMENTS,  FOREIGN  —  contintied. 

special  extension  to  parts  of  United  Kingdom,  424. 
in  rem,  effects  of, 

admiralty  decrees,  429,  752. 

divorce  decrees,  430. 

immovables,  as  to,  431. 

movables,  as  to,  427. 

succession  to  deceased  persons,  as  to,  431* 
invalid,  effects  of,  410. 

as  an  assignment,  411. 
invalidity,  grounds  of, 

fraud  by  Court,  404,  406. 

fraud  by  successful  party,  404. 

jurisdiction,  want  of,  400.     (See  Jurisdiction.) 

natural  justice,  disregard  of,  409. 

private  international  law,  disregard  of,  408. 
invalidity,  no  ground  of, 

Court  not  being  "  proper  Court,'*  409. 

mistake,  412. 
Judgments  Extension  Act,  1868,  effect  of,  424-427. 
jurisdiction,  necessary  for,  361-396.     (See  Jurisdiction.) 
mistake  does  not  affect  validity  of,  412. 

even  thougb  on  face  of  proceedings,  412. 

whether  of  fact  or  law,  412. 
penal,  effect  of.     (See  Penal  Laws.) 
presumption  of  validity  of,  412. 

satisfied  judgment  for  plaintiff  is  good  defence  in  England,  422. 
unenforceable  directly  in  England,  400. 
United  Kingdom,  special  extension  of,  in,  424. 
validity  of,  general  rule  as  to,  412. 
JURISDICTION : 

(l.)   GENERAL  PRINCIPLES  AS  TO,  22-€6. 

anomalous  cases  based  on  :  — 

convenience,  56,  56. 

domicil,  49^2. 

place  of  obligation,  52,  63. 

possession  of  property,  53,  55. 

residence,  49-52. 
capacity  for  effective  judgment,  effect  of,  38-42,  773. 
consistency  with  paramount  English  law,  effect  of,  31-37. 
''  Court  of  competent  jurisdiction,"  meaning  of,  37. 
fundamental  question  in  cases  involving  foreign  element, 

1,2. 
kinds  of  jurisdiction,  43-^. 

in  personam,  in  actions,  45  et  seq. 

in  rem-,  in  actions,  43. 


836  INDEX. 

JURISDICTION — eofOinuecL 

status  and  divorce,  in  aetions  as  to,  43. 

succession,  in  actions  as  to,  44. 
meaning  of  term  *^  jurisdiction/'  207. 
objections  to,  48. 
territorial  limits,  effect  of,  22-31. 
voluntary  submission,  effect  of,  42. 

(n.)   ENGLISH  COUBTS,  JUBIBDICTION  OF,  209  et  Seq* 

(a)  when  jurisdiction  does  not  exist,  209  et  seq, 

penal  laws,  to  enforce  foreign,  220. 
persons,  in  respect  of  certain,  209-212. 

ambassadors,  209  et  seq. 

ambassador's  suite,  209. 

foreign  sovereigns,  209  et  seq. 

setofb,  possible  exception  as  regards,  213. 

trading,  exception  as  regards,  214. 

voluntary  submission,  exception  as  regards, 
212. 
subject-matter,  in  respect  of  certain,  214. 

title  to  foreign  immovables,  214. 

trespass  to  foreign  immovables,  216. 

(b)  when  jurisdiction  does  exist,  222  et  seq. 

in  respect  of  what  persons,  222. 
alien  enemies,  223. 
persons  by  estoppel,  223,  224. 
in  respect  of  what  subject-matter,  226. 
in  respect  of  what  kinds  of  action,  227. 

administration  actions,  227, 316.     (See  Ad- 

ministration.) 
admiralty  actions  in  reniy  227,  263,  747. 

(See  Admiralty.) 
bankruptcy  proceedings,    227,   294.     (See 

Bankruptey.) 
divorce  proceedings,  227,  269.     (See  I>i- 

voree.) 
in  personam^  actions,  226,  233  et  seq. 
where  defendant  in  England,  233. 
where  defendant  out  of  England,  237. 
third  party  notices,  261.    (See  Service 
of  Writ.) 
legitimacy    proceedings,   226,    278.     (See 

Legitimacy.) 
nullity  of  marriage  proceedings,  227,  276. 

(See  Marriage.) 
succession    proceedings,    227,    325.     (See 
Succession.) 
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JURISDICTION — continued. 

windingHip    proceedings,    2279    303,   305. 
(See  Companies*) 

(m.)    FOBBIQN  COUATB,  JXTBIBDICnON  OF,  361. 

(a)  where  jurisdiction  does  not  exist,  363. 

persons,  in  respect  of,  363. 
sabject-matter,  in  respect  of,  366. 

(b)  where  jarisdiction  does  exist,  367. 

administration  actions,  398.     (See  AdnUnistror 

tion,) 
bankmptcy  proceedings,  396.   (See  Bankruptcy.) 
divorce  proceedings,  387.     (See  Divorce.) 
inpereonam^  actions,  369. 

where  defendant  resident,  369,  374. 
where  defendant  a  sabject,  369,  375. 
where  pLuntifE  sabmits,  369,  376. 
where  defendant  yolnntarily  appears,  369, 

376. 
where  defendant  contracts  to  submit,  370, 

377. 
not  where  defendant  domiciled,  374. 
not  where  defendant  has  property,  379. 
not  where  defendant  present  at  time  of  obli- 
gation, 379. 
in  remj  actions  in,  384. 
nullity  of  marriage  proceedings,  387.    (See  Mat^ 

riage.) 
succession  proceedings,  398.     (See  Succession.) 
winding-up  proceedings,  396.    (See  Companies.) 
JUSTINIAN'S  CODE : 

definition  of  '^  domid]  "  quoted,  728. 

KENT: 

his  ^'  Conmientaries  "  quoted  on  expatriation,  203. 

LAW: 

choice  of,  rules  as  to,  472  et  seq. 

meaning  of,  3,  6. 

'^  territorial "  and  "  extrarterritorial  "  distinguished,  4. 
LAW,  MARITIME: 

as  affecting  torts  on  high  seas,  663. 
LAW  OP  COUNTRY : 

different  meanings  of  term  in  this  work,  75-78. 
LAW  OF  FLAG: 

affreightment  contracts   primd  Jucie   goyemed   by,  689.      (See 
Affreightment.) 
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LAW  OF  FLAG  —  eontinued. 

aothority  of  shipmaster  goyemed  by,  593. 
meaning  of  tenn,  589. 
LAW  QUARTERLY  REVIEW : 

vol.  y.  quoted  as  to  children  of  natoralized  British  subjects,  191. 
LEASEHOLDS : 

are  immoyables  in  priyate  international  law,  72. 
in  England,  can  legitimated  child  succeed  to,  506. 
LEGACY  DUTY,  781.     (See  Death  Duties.) 
LEGITIMACY : 

essentials  of,  496. 

jurisdiction  as  to  declaration  of,  278. 

conditions  giying  rise  to,  280-282. 
legitimation,  how  far  it  constitutes,  497,  506,  761.     (See  LegUimor 

tionS) 
polygamous  marriages,  effect  of  as  regards,  639. 
real  property  in  England,  as  regards,  498. 
LEGITIMATION : 

English  Courts,  how  far  they  recognise,  761. 

leaseholds  in  England,  succession  to  by  le^timated  persons,  506, 

507. 
other  modes  of  than  per  ttibseqiiens  matrimanium,  507. 
per  subsequens  matriTrumiumj  when  yalid,  497,  761. 

law  of  father's  domicil  at  child's  birth  and  marriage  must  allow, 
497,  501. 
real  property  in  England,  succession  to  by  legitimated  persons,  498, 
762. 
LEWIN,  T. : 

his  work  on  '^  Trusts  "  quoted  as  to  — 

equitable  interests  in  foreign  property,  247. 
equitable  jurisdiction,  217,  218. 
LEX: 

choice  of,  a  fundamental  question,  2. 
fiye  heads  of,  11. 
LEX   DOMICILII: 
definition  of,  65. 

how  far  it  goyerns  or  affects  the  following  matters :  — 
bankruptcy,  effect  of  foreign,  446. 
capacity  to  assign  moyables,  535.     (See  Mombles,) 
capacity  to  contract,  543.     (See  Contracted 
capacity  to  marry,  626.     (See  Marriage.) 
distribution  of  moyables  of  deceased,  677. 
husband's  authority  in  England,  490. 
legitimation  per  svheequena  matrimonium,  497. 
married  persons'  rights  as  to  property,  648  et  seq.     (See  Mar- 
riage,) 
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LEX  DOMICILII  —  canHnued. 

parent's  authority  in  England,  490. 

parent's  rights  over  child's  movables,  491. 

powers  of  appointment,  execution  of  by  will,  701. 

status  of  persons,  477. 

wills,  interpretation  of,  695. 

validity  of,  684.     (See  WUU.) 
LEX  FORI: 

definition  of,  66,  75. 

how  far  it  governs  or  affects  the  following  matters :  — 

administration  of  movables,  674. 

debts,  procedure  in  recovering,  533,  534. 

limitation  of  actions  as  to  immovables,  525. 

priority  of  creditors  in  administration,  675. 

procedure,  all  matters  of,  711. 

torts,  659.     (See  Torts.) 
LEX  LOCI   ACTUS: 
definition  of,  74. 
how  far  it  governs  or  affects  the  following  matters :  — 

bills  of  exchange,  599  et  seq,     (See  BiUs  of  Exchange.) 

corporation  transactions,  485. 

marriages,  validity  of  form  of,  626.     (See  Marriage^ 

through  carriage  contracts,  594. 

torts,  659.     (See  TorU.) 
LEX  LOCI   CELEBRATIONIS: 

meaning  and  use  of  term  as  regards  contracts,  727. 
LEX  LOCI  CONTRACTUS  (see  also,  CofUraets) : 
ambiguity  of  the  expression,  74. 
definition  of,  65. 

difficulty  of  determining  what  is,  550. 
how  far  it  governs  or  affects  the  f ollo¥ring  matters  :  — 

bills  of  exchange,  599  et  seq.     (See  BilU  of  Exchange.) 

capacity  in  mercantile  contracts,  546. 

carriage  contracts,  594. 

discharge  in  bankruptcy,  760. 

form  of  contracts,  549. 

principal  and  agent's  contracts,  617. 

validity  and  interpretation  of  contracts,  569-573. 
presumption  generally  in  favour  of,  as  '^  proper  law  of  contract," 
569^73. 
LEX  LOCI   DELICTI  COMMISSI: 
as  affecting  torts,  659.     (See  Torts.) 
LEX  LOCI  SOLUTIONIS: 
definition  of  term,  66,  74. 
discharge  in  bankruptcy  by,  effect  of,  760. 
Foote's  theory  as  to  its  governing  contracts,  763. 


^ 
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LEX  LOCI  SOLTTTIONIS  —  eantinued. 

foreign  jorists,  their  preference  for,  727. 

lex  loci  contractus^  its  relation  to  the,  726. 

presumption,  when  in  f ayoor  of,  as  ^'  proper  law  of  oontraet,"  670, 574. 
LEX  SITUS  (see  also.  Immovables)  : 

definition  of  term,  66,  74. 

determines  whether  property  is  movable  or  immovable,  613. 

heir's  right  of  recourse  governed  by,  776. 

immovables,  rights  as  to,  generally  governed  by,  516. 
capacity  to  contract  as  to,  governed  by,  517,  548. 
contracts  as  to,  how  far  governed  by,  524,  586,  769. 
exceptional  cases  as  to,  not  governed  by,  524-^26. 

presumption  in  favour  of,  as  "  proper  law  "  as  to  immovables,  586. 

movables,  assignment  of,  how  far  governed  by,  529,  537. 

contracts  as  to,  when  form  governed  by,  551.     (See  also,  Mov. 
dbles.) 
LIEN, 

maritime,  meaning  of,  265. 
LIMITATION  OF  ACTIONS: 

immovables,  query  if  lex  fori  governs,  525. 

lex  fori  generally  governs,  711,  715. 

except  where  right  itself  is  barred,  712,  715. 

prescription  differs  from,  518,  522. 
UNDLEY  (Rt.  Hon.  Sib  N.)  : 

his  work  on  ^^  Companies  "  quoted  as  to  foreign  limited  companies, 
486. 
LIS  ALIBI  PENDENS: 

effect  of  as  regards  staying  actions,  366. 
LOCAL  LAW: 

contrasted  with  extra-territorial,  3  et  seq. 
LOCALITY: 

of  property,  318,  319,  328,  330.     (See  Situs.) 
LOUISIANA  CODE: 

quoted  as  to  Uw  of  domicU,  157, 159, 161, 165, 166. 
LOWNDES,   R: 

his  '^  Law  of  Marine  Insurance  "  quoted  as  to  general  average,  597. 
LUNATIC : 

authority  of  foreign  curator  in  England  over,  507. 

domicil  of,  142,  168. 

foreign  curator's  power  to  sue  in  England,  608. 

foreign  curator  usuaUy  recognised  here,  509. 

MACKAY, 

his  ^*  Manual  of  the  Court  of  Session  "  quoted,  54,  279. 
as  to  jurisdiction,  54. 
as  to  legitimacy  jurisdiction  of  Scotch  Courts,  279. 
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MACILWRAITH,  M. : 

quoted  on  "  The  Boargoise  Case,"  78. 
MARITIME  LAW: 

as  affecting  torts  on  high  seas,  663. 
MARRIAGE : 

actions  for  nallity  of.     (See  also,  Jurisdiction.) 

English  Coarts,  jurisdiction  of  as  to,  276. 

foreign  Courts,  jurisdiction  of  as  to,  394. 
capacity  for,  626,  6^  et  seq. 

depends  on  law  of  domicU  of  parties,  626,  642  et  seq. 

lex  loci  sometimes  affected  (?),  641. 

unaffected  by  Foreign  Marriages  Act,  1892,  637. 
consent  of  parents  to,  a  question  of  form,  629. 
definition  of,  627,  638,  639. 

deceased  wife's  sister,  effect  of  marriage  with,  643. 
form  of,  626  et  seq. 

at  foreign  embassies,  631,  636. 

at  foreign  factories,  632. 

eztrarterritorial  privilege  regarding,  626,  631,  633. 

in  Catholic  or  Mohammedan  countries,  634. 

in  lines  of  British  armies  abroad,  627,  635. 

in  uncivilised  countries,  634,  724. 

under  Foreign  Marriages  Acts,  1892,  627,  636,  636. 
at  British  consulates,  636. 
at  British  embassies,  636. 
at  official  residence  of  ^'  marriage  officers/'  636* 
on  man-of-war,  636. 

where  local  form  impossible,  627. 
immovables  of  parties,  how  affected  by,  519. 
incapacities  for,  by  law  of  wife*s  domicil,  646. 

not  recognised  by  English  law,  647. 
invalidity  of,  grounds  of,  640. 

contravening  Royal  Marriages  Act,  640. 

incapacity  by  lex  loci  possibly,  641. 

incestuous  by  laws  of  Christendom,  640. 
movables  of  parties,  how  affected  by,  648. 

where  no  marriage  contract,  lex  domicilii  governs,  649. 

where  a  marriage  contract,  it  governs,  652. 
polygamous,  effect  of,  639. 
uncivilised  countries,  marriage  in,  634,  724. 
validity  of,  general  rule  as  to,  626,  642. 

depends  both  on  capacity  and  form,  628. 

effect  of  Imperial  Act  of  Parliament  as  to,  648. 

unaffected  by  intention  to  evade  lex  domicilii,  629. 

unaffected  by  irregularity  of  ceremony,  630. 
MARRIAGE  ACT  (ROYAL): 
effect  of,  640. 
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MARRIAGE  SETTLEMENT: 

effect  of  on  property  of  parties,  652. 

interpreted  generally  according  to  law  of  matrimonial  domicil,  653, 
654.     (And  see  Addenda.) 
MARRIED  WOMAN.     (See  Husband  and  Wife.) 
MATRIMONIAL  DOMICIL: 

definition  of  term,  648. 

law  of  goYems  movables  of  sponses,  648. 

marriage  contracts  construed  according  to  law  of,  653,  654. 
MINORS : 

domicil  of,  120, 130,  162.     (See  Domieil.) 

gaardians'  rights' over,  493.     (See  Ouardianship.) 

parents'  rights  over,  490.     (See  Parents.^ 

status  of,  474  et  seq.     (See  Status.) 
MISTAKE: 

as  affecting  validity  of  foreign  judgments,  412.     (See  Judgments, 
Foreign.) 
MOBILIA  SEQUUNTUR  PERSONAM: 

as  regards  death  duties,  786. 

as  regards  grant  of  administration,  322. 

as  regards  parent's  rights  over  child's  movables,  491. 
MOORE: 

his  work  on  '^  Extrarterritorial  Crime  "  quoted  as  to  foreign  penal 
laws,  231. 
MORTGAGES : 

of  immovables,  governed  by  lex  situs.    (See  Immovables.) 

of  ships,  748. 
MOVABLES : 

administration  of,  governed  by  lex  foriy  674.     (See  Administror 
tion.) 

assignment  of,  good  by  lex  situs^  630. 
good  by  lex  domicilii,  535. 
possible  exceptions,  537. 
non-tangible,  533.     (See  Debts.) 
tangible,  530. 

bankruptcy,  effect  on,  335, 444.     (See  Bankruptcy.) 

capacity  to  assign  governed  by  lex  domicilii,  529. 

contracts  as  to,  551,  588.     (See  also.  Contracts.) 

death  duties  as  regards,  785.     (See  Death  Duties.) 

debts,  in  nature  of,  533, 534. 

definition  of,  65. 

explanation  of  the  term,  71-73. 

guardian's  rights  as  to  wards,  496. 

income  tax  as  regards,  799.     (See  Income  Too.) 

judgments  of  foreign  Court  as  regards,  427.     (See  JudgmentSy 
Foreign.) 
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MOVABLES  —  continued. 

jaiisdiction  as  to.    (See  Jurisdiction.) 

law  generally  determining  what  are,  513. 

lanatic's,  right  of  curator  as  to,  507. 

marriage,  its  effect  upon  the  parties',  648. 

*' non-tangihle,"  meaning  of,  533. 

parent's  rights  over  child's,  491.     (See  Parent.) 

procedure  in  recovering  non-tangible,  534. 

situation  of,  what  is,  318. 

succession  to,  rules  a^  to,  682,  694.     (See  Succession.) 

'^  tangrible,"  meaning  of,  530. 

uncivilised  countries,  law  governing  alienation  in,  725. 

wills  of,  684.     (See  WilU.) 

NATIONALITY  (BRITISH): 
acquisition  of,  175  etseq.y  740. 

(a)  bj  birth,  rules  as  to,  175  et  seq.j  741. 

in  British  dominions,  741. 
by  British  descent,  741. 

(b)  later  tiian  birth,  181. 

persons  not  under  disability,  181-189. 
effect  of  naturalization,  183,  184. 
persons  under  disability,  189  et  seq. 
divorced  women,  190. 
married  women,  189,  742,  744,  746. 
widows,  189. 
infants,  190  et  seq. 
birth,  acquisition  by,  175-180. 
definitions,  relating  to,  173, 174. 
denization,  effect  of  as  regards,  198. 
divorced  women,  their,  190. 
infants,  190. 

on  expatriation  parent  of,  193,  744. 
on  naturalization  of  parents,  190,  742. 
on  resumption  by  parents,  195,  745. 
loss  of,  184-187, 744  et  seq. 

declaration  of  alienage,  184  et  seq.,  744. 
descent  and  residence  during  infancy,  190,  744. 
marriage,  189,  742,  744,  754. 
naturalization  abroad,  743. 
married  women's,  189, 742,  744,  745. 
naturalization,  181  et  seq.,  743. 
renunciation  of,  184-187,  744. 
resumption  of,  187-189,  745. 
widows,  189. 
NATIONALITY : 

Parliamentary  papers  on,  quoted,  194, 195. 
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NATURALIZATION : 

rules  as  to,  as  affecting  nationality,  181  et  seq.f  743.     (See  Nationr 
alitf/.) 
NECESSARIES : 

admiralty  jurisdiction  as  to,  751. 
NELSON,  H. : 

his  ^^  Leading  Cases  on  Priyate  International  Law,"  quoted  as  to  — 
contracts,  form  of,  552. 
"  proper  law  of,"  563. 
unlawful  by  lex  loci^  560. 
immovables,  contracts  relating  to,  770. 
torts,  actions  relating  to,  36. 
NEW  YORK  PENAL  CODE : 

quoted  as  to  criminal  jurisdiction  of  the  United  States,  231. 
NOTICE  OF  DISHONOUR: 

law  governing,  608.     (See  Bills  of  Exchange,) 
NULLITY  OF  MARRIAGE: 

actions  for  decree  of,  276,  3d4.    (See  Marriage  and  Jurisdiction*) 

PARENT : 

authority  over  child's  in  England,  490. 

rights  over  child's  movables  in  England,  491. 
PARTNERSHIP : 

service  of  writ  out  of  jurisdiction  upon,  267-260. 
PENAL  LAWS: 

general  effect  of  foreign,  220,  420,  441. 

status  as  affected  by  foreign,  474. 
PERFORMANCE : 

contracts  as  regards,  552,  560. 

(See  also,  Contnute  and  Lex  loci  eolutionie.) 
PERSON : 

definition  of,  64. 

'^  dependent,"  meaning  of,  66,  69. 
explanation  of  term,  66. 

'^  independent,"  meaning  of,  65,  69. 
PERSONAL  PROPERTY : 

administration  of  in  England,  316. 

defined  and  explained,  311,  312. 

movables  not  synonymous  with,  72,  73. 

wills  of,  under  Wills  Act,  1861,  690-693   (and  see  Appendix, 
Note  15). 
PERSONAL  REPRESENTATIVE: 

definition  of,  311,  313.     (See  also.  Administration^ 
PHILLIMORE  (Sir  R.): 

his  ''  International  Law  "  quoted  or  criticised  as  to-^ 
domicil,  criteria  of,  131. 
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PfiULLIMORE  —  continued. 

definition  of,  157,  728,  730. 
plurality  of  domicils,  95,  96. 
residence,  where  not  a  test  of,  141. 
method  of  treating  *'  Conflict  of  Laws,"  19. 
status  governed  by  lex  domicilii,  477. 
PIGGOTT,   F.  T. : 

lus  work  on  '^  Foreign  Judgments  "  quoted  or  criticised  as  to  — 
*'  foreign  judgments,"  definition  of,  361. 

extinguishing  cause  of  action,  421. 
foreign  jurisdiction  over  ioomovables,  366. 
f oreigpi  rights,  recognition  of,  30. 
penal  laws,  effect  of  foreign,  220. 
PILOTAGE  (COMPULSORY) : 

effect  of  on  torts,  665.     (See  Torte.) 
PLEADING  COMMISSIONERS,  1851  : 

their  report  quoted,  46. 
"POLITICAL  SCIENCE  QUARTERLY:" 

quoted  as  to  ambassador's  domicil,  169. 
POLYGAMY : 

as  affecting  validity  of  marriages,  639. 
POTHIER : 

his  definition  of  "  domicil "  quoted,  729. 
POSITIVE  METHOD 

of  dealing  with  private  international  law,  18  et  seq. 
POSITIVE  SCHOOL 

of  writers  on  private  international  law,  18  et  seq. 
POWER  OF  APPOINTMENT: 

exercise  of  by  will,  701.     (See  also,  Wills,) 
when  valid,  702. 
when  invalid,  704. 
exception,  706. 
POWER  OF  ATTORNEY: 

authority  under,  governed  by  what  law,  617. 
rights  of  parties  under,  governed  by  what  law,  618. 
PRESCRIPTION : 

difference  between  limitation  of  addons  and,  618,  522. 
title  to  immovables  by,  518. 
PRESENTMENT  OF  BILLS: 

law  governing,  608.     (See  BiUa  of  Exchange*) 
PRIORITY 

of  creditors  in  administration,  law  governing,  675. 
PRIVATE  INTERNATIONAL  LAW: 

continental  writers'  method  of  dealing  with,  16. 

definition  of,  3,  6. 

general  principles  underlying,  22  et  seq* 
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PRIVATE  INTERNATIONAL  LAW— continued. 
methods  of  dealing  with,  15-22. 
nature  of  the  subject,  1-15. 
names  used  as  synonymoos  with,  12-15. 

"  Conflict  of  Laws,"  12. 

"  Comity,"  14. 

^^  International  Friyate  Law,"  14. 

^*  Intermnnicipal  Law,"  14. 

*<  Local  limits  of  Law,"  14. 

''  Extrarterritorial  Effect  of  Law,"  15. 
part  of  all  civilised  systems  of  law,  11,  12. 
positive  method  of  treatment  of,  15,  18. 
proper  method  of  treatment  of  English,  20-22. 
schools  of  writers  upon,  15-22. 
sources  of  English,  20-22. 
theoretical  method  of  treatment  of,  15  et  seq, 
writer's  methods  of  treatment  of,  15-22. 

Bar,  16,  17. 

FcBlix,  14, 18. 

Holland,  3,  5, 11, 12, 14, 15. 

Phillimore,  19. 

Savigny,  15  et  seq. 

Schaeffner,  16. 

Story,  16  et  seq. 

Wachter,  16. 

Westlake,  13, 19. 
PROBATE.     (See  under  Administration.) 
PROBATE   DUTY.     {See  voider  Death  Duties.) 
PROCEDURE  : 

contracts  unenforceable  by  English  law  of,  542. 
counter-claim  a  matter  of,  716. 
definition  of,  711,  712. 
evidence  a  matter  of,  714. 
law  generally  governing  is  lex  fori,  711. 
limitation  of  actions  a  matter  of,  715. 
set-off  a  matter  of,  716. 
uncivilised  countries,  law  governing,  725. 
PROMISSORY  NOTE: 
definition  of,  612. 

law  governing  is  same  as  in  bills,  613.     (See  Bills  of  Eocchange^) 
"  PROPER  LAW  OF  CONTRACT."     (See  Contract.) 
criteria  of,  567. 

immovables,  as  to,  524,  586,  769. 
lex  lod  contractus  usually  is,  569,  573. 
lex  loci  solutionis  sometimes  is,  570. 
lex  situs  is,  prirndfade,  as  regards  immovables,  586. 
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PROPERTY : 

kinda  of,  71-73. 
.meanings  of  the  term,  72. 
nature  of,  by  what  law  governed,  513  et  aeq. 
PUBLIC  INTERNATIONAL  LAW: 
distinguished  from  present  subject,  14. 

REAL  PROPERTY: 

distingoished  from  "  immovables,"  71-73. 
effect  of  legitimation  as  to  English,"  498,  502. 
RECOURSE  : 

heir's  right  of,  776. 
RELEASE 

from  obligations,  law  governing,  343,  448,  675,  759.     (See  Dis- 
charge,) 
REMEDY : 

governed  by  lex  forty  711. 
RENT  CHARGE: 

position  of  in  private  international  law,  514,  515. 
RESIDENCE.     (See  also,  Domunl  and  fforne.) 
bankruptcy  jurisdiction  based  on,  290,  291. 
commercial  domicil  based  on,  737. 
corporations,  what  is  their,  154,  323. 

domicil  of,  same  as,  154,  323. 
divorce  jurisdiction,  can  it  be  based  on,  272,  274-276. 
domicil,  distinct  from,  96, 158. 

acquisition  of  depends  partly  on,  105, 107. 
home,  its  connection  with,  80  et  seq, 
income  tax,  liability  for  based  on,  807. 
jurisdiction  based  on,  243  et  seq,y  374. 
meaning  of  the  term,  80. 
presumption  of  domicil  from,  136. 
REVENUE  LAWS 

of  foreign  countries,  contracts  inf ring^ing,  561. 
RIGHTS : 

nature  of,  how  determined,  56,  57. 
under  foreign  law,  recognised  in  England,  22  et  seq. 
enforced  in  England,  22,  30. 
not  enforceable  in  England  in  certain  cases,  32-37. 
contrary  to  English  statutes,  32,  33. 
contrary  to  public  policy,  32-^. 
as  to  land,  35. 
as  to  morality,  34. 
as  to  procedure,  35. 
as  to  status,  35. 
as  to  torts,  35,  36. 
interfering  with  foreign  sovereigns,  36,  37. 
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ROMAN  LAW: 

definition  of  "  domicil  '*  qnoted  from,  728. 
ROYAL  MARRIAGE  ACT: 

effect  of,  640. 
RULES  OF  SUPREME  COURT: 

Order  11  quoted  as  to  serrice  oat  of  jariadiction,  238  et  aeq. 

Order  16  quoted  as  to  third  party  notices,  261. 

Order  48  A,  as  to  actions  against  partnerships,  267  et  aeq, 

SALVAGE : 

admiralty  jurisdiction  as  to,  750. 
S  AVION  Y: 

his  works  quoted  or  criticised  as  to  — 
capacity  to  assign  movables,  629. 
<<  domicil,"  definition  of,  728,  729. 
enforcement  of  vested  rights,  31,  32. 
homelessness,  legal  effect  of,  84. 
marriage,  incapacity  for  by  law  of  wife's  domicil,  647. 
plurality  of  domicils,  96. 
status,  its  relation  to  domicil,  479. 
theoretical  methods  adopted  by,  16  et  seq. 
SCHAEFFNER : 

his  works  quoted  or  criticised  as  to  — 

adoption  by  him  of  the  theoretical  method,  16. 
legitimation  per  subsequens  matritnoniumy  499. 
SCOTLAND : 

how  far  a  ^'  foreign  country "  for  purpose  of  private  international 
law,  68. 
SEAMEN: 

admiralty  jurisdiction  as  to  wages  of,  752. 
SERVICE  OF  WRIT: 

in  the  jurisdiction,  233  et  seq, 

out  of  the  jurisdiction  not  generally  allowed,  237  et  seq.,  746. 
exceptions,  when  allowed,  237,  240  et  seq. 
acts,  etc.,  affecting  English  land,  241. 
contracts  performable  in  England,  248. 
defendant  domiciled  in  England,  243,  328. 
defendant  necessary  party  to  English  action,  264. 
English  land  is  in  dispute,  240. 
injimctions  and  nuisances  in  England,  263. 
partnerships  in  England,  267. 
trusts  of  English  property,  246. 
SET-OFF : 

governed  by  lex  fori,  711,  716. 

in  actions  against  ambassadors  or  sovereigns,  213. 
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SETTLEMENTS : 

marriage,  652  et  seq.     (See  Marriage  Settlements.) 

succession  duty  payable  under  a  British,  790. 
SHARES : 

of  companies,  locality  of,  328. 
SHIPS: 

admiralty  jurisdiction  as  to,  747-752. 

carriage  in,  590-596.     (See  Affreightment,) 

judgments  in  rem  as  to,  263-267,  752. 

mortgages  of,  748. 
SHIPMASTER  : 

law  governing  authority  of,  593.     (See  Affreightrnent,) 
SITUS : 

of  assets  in  administration  (XJ.  S.),  330. 

of  debts,  318,  320. 

of  movables,  318. 

of  shares,  328. 
SOVEREIGNS : 

authority,  territorial  limits  of,  27. 

English  jurisdiction  over  foreign,  209  et  seq. 

foreign  jurisdiction  over,  363.     (See  Jurisdiction,) 

jurisdiction  of  exists  only  so  far  as  effective,  38-42. 
over  persons  voluntaidly  submitting,  42  et  seq, 
STAMPS : 

effect  of  absence  of,  716, 717. 
STATE : 

compared  with  "  country,"  68. 

definition  of,  64. 
STATUS : 

corporations,  what  is  their,  485.     (See  Corporations.) 

foreign  status  unknown  to  English  law  not  recogpiised  here,  474,  475. 

domicil,  its  relation  to,  479. 
Savigfny's  view,  479. 
the  opposing  theory,  480. 
the  compromise  theory,  480. 

lex  domiciliiy  its  effect  on,  477. 

in  transactions  in  place  of  domicil,  477. 

in  transactions  outside  place  of  domicil,  478,  481. 

meaning  of,  474. 

penal  law  as  to,  effect  of  foreign,  474,  476. 
STATUTE  OF   DISTRIBUTIONS: 

can  legitimated  children  succeed  to  English  leaseholds  under,  506. 
STATUTE  OF   FRAUDS: 

is  a  matter  governed  by  lex  fori,  711,  714. 
STEPHEN'S   "  COMMENTARIES :  " 


quoted  as  to  British  nationality,  175,  178. 
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STORY : 

his  *'  Conflict  of  LawB  "  quoted  or  eriticised  as  to  — 

administrator  (foreign),  his  right  to  English  goods,  459-461. 

animus  manendi  as  regards  domicil,  80. 

capacity  to  contract,  543,  544. 

Continental  jurists,  their  method,  18. 

discharge  of  contracts,  law  governing,  575,  576. 

«  domicil,"  definition  of,  93,  157,  728,  729. 
of  wards,  163. 

imnioyahles  governed  hy  lex  eituSy  516,  517. 

immovables,  law  governing  contracts  as  to,  518,  586,  769. 

interpretation  of  contracts,  law  governing,  563. 

jurisdiction  in  actions  in  rem,  43,  384. 
over  immovables,  365. 

marriage,  its  effect  on  movables,  649. 

mercantile  contracts,  law  governing  capacity  for,  547. 

method  of  Story  criticised  by  Bar,  17. 

movables,  law  governing  assignment  of,  536. 

"  personal  property,"  as  understood  by  Story,  73. 

positive  method  adopted  by  Story,  18  et  seq* 

property,  law  determining  nature  of,  514. 

succession  to  movables  on  intestacy,  682,  683. 

views  on  Potinger  v.  Wightman,  122. 

his  '^  Commentary  on  the  Law  of  Bills  of  Exchange  "  quoted, 
606,  607. 
SUCCESSION  (see  also,  Administration)  : 
administration  compared  with,  314. 
definition  of,  312,  315. 
different  countries,  to  property  in,  775. 

devolution  of  whole  estate,  775. 

election,  rules  as  to,  777,  779. 

heir's  right  of  recourse,  776. 
immovables,  to,  governed  by  lex  sittis,  519.     (See  Immovables.) 
intestate,  to  movables,  governed  by  lex  domicilii  at  death,  682,  694. 
judgment,  foreign,  as  to,  431. 

jurisdiction  as  to,  depends  on  grant  of  administration,  325. 
movables,  to,  law  governing,  682,  694. 
polygamous  marriages  as  affecting,  639. 
testamentary,  684  et  seq,j  694.     (See  Wills,) 
SUCCESSION  DUTY,  781.     (See  Death  Duties.) 

TERRITORIAL  LAW: 

meaning  of,  4.     (See  Law,) 
TESTATOR : 

capacity  of  governed  by  lex  domicilii  at  death,  687. 
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TESTATOR  —  continued. 

domicil  of  at  death  governs  all  questions  as  to  succession  to  mov- 
ables, 684  et  seq.y  694. 

(See  WiUs  and  Sitccession.) 
THEORETICAL  METHOD 

of  treating  the  "  Conflict  of  Laws/'  15  et  seq, 
THEORETICAL  SCHOOL 

of  writers  on  the  <*  Conflict  of  Laws,"  15  et  seq,     (See  Private 
International  Law,) 
THIRD  PARTY  NOTICE: 

service  of  oat  of  the  jurisdiction,  261. 
TITLE : 

to  foreign  immovables  not  cognizable  by  English  Courts,  214. 
THOMPSON : 

his  *^  Commentaries  on  the  Law  of  Corporations  "  quoted,  489. 
TORTS : 

abroad,  when  actionable  here,  659  et  seq. 

action  must  lie  both  by  lex  loci  and  English  law,  659,  661. 

actionable,  must  be,  not  merely  wrongful,  662. 

British  nationality  does  not  affect  rule,  662. 

foreign  land,  to,  215. 

high  seas,  on,  law  governing,  663, 
compulsory  pilotage,  665. 
limitation  of  liability,  664. 

indemnity,  effect  of  foreign  act,  666. 

law  governing  foreign,  659  et  seq. 

uncivilised  countries,  in,  663,  725. 
TOWAGE : 

admiralty  jurisdiction  as  to,  751. 
TRANSFER     (See  Assignment.) 
TRESPASS : 

actions  for,  to  foreign  immovables,  215. 
TRISTRAM   &   COOTE: 

their  work  on  *'  Probate  Practice  "  quoted,  315. 
TRUSTS : 

succession  duty  payable  under  British,  790. 
TUTORS.     (See  under  Guardians.) 

UNCIVILISED  COUNTRIES: 
law  governing  acts,  etc.,  in,  723. 
capacity  for  contracts  in,  724. 
contracts  in,  724. 
form  of  contracts  in,  724. 
marriages  in,  724. 
movables,  assignment  of,  in,  725. 
procedure  as  to  transactions  in,  725. 
torts  in,  725. 
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UNITED  KINGDOM: 

definition  of,  65. 
UNITED   STATES: 

Constitution  of,  quoted  as  to  citizenship,  200. 

statutes  of,  quoted  as  to  citizenship,  200. 

notes  on  law  of.     (See  American  Law,) 

VATTEL : 

his  '^  Droit  des  gens  "  quoted  as  to  definition  of  ''  domicil,"  728. 

WACHTER : 

his  works  referred  to  as  adopting  the  '^  theoretical "  method,  16. 
WALKER  &   ELGOOD: 

their  work  on  "  Administration  "  quoted  as  to  — 
"  administration,"  314. 
executors  de  son  tort,  456. 
grant  of  administration,  316,  346. 
WESTLAKE,  J.: 

his  '*  Private  International  Law  "  quoted  or  criticised  as  to  — 
administrator,  foreign,  his  title  to  English  goods,  459,  460. 
administration  governed  hy  lex  fori,  675. 
bankruptcy,  effect  of  English,  339,  342. 

jurisdiction,  297,  298. 
Bills  of  Exchange  Act,  1882,  sec.  72,  sub-sec.  3,  608. 
contract,  the  "  proper  law  of,*'  553,  765,  766. 
denization,  173. 

distribution  of  deceased's  assets  by  the  Court,  679. 
domicil,  Anglo-Indian,  151. 

change  of,  in  itinere,  112. 

of  origin,  104. 

particular  place  of,  necessary,  92. 
foreign  judgments,  362,  401. 
heir's  right  of  recourse,  776. 
'^  home,"  his  use  of  the  term,  80. 
immovables,  law  governing  contracts  as  to,  518,  770. 

lex  situs  as  governing  rights  to,  516. 

obligations  as  to  foreign,  217. 
legitimated  children,  domicil  of  origrin  of,  104. 
marriage,  incapacity  for,  by  lex  loci,  641. 
method  of  treating  "  Conflict  of  Laws,"  19. 
nationality,  British,  176,  180. 
'*  residence,"  his  use  of  the  term,  80. 
Sottomaior  v.  De  Barros,  his  views  as  to,  647. 
status,  as  to  its  relation  to  domicil,  480. 
torts,  liability  of  foreign  ships  for,  664. 
wills,  law  governing  validity  of,  649. 
winding-up  order,  effect  of  English,  343. 
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WHARTON : 

his   "  Digest  of   International   Law "   quoted  as  to  citizenship  in 

United  States,  202,  203,  205. 
his  "  Conflict  of  Laws  "  quoted  or  criticised  as  to  — 
ambassador's  domicil,  169. 
ambassadors,  actions  against,  231,  232. 
bills  of  exchange,  law  governing  interpretation  of,  624. 
divorces,  effect  of  foreign,  440. 
*'  domicil,"  his  definition  of,  157. 
guardian's  power  to  change  ward's  domicil,  162. 
illegitimate  minors,  domicil  of,  162. 
jurisdiction  of  United  States  Courts,  231,  232. 
WILBERFOBCE : 

his  work  on  ^^  Statute  Law  "  quoted,  26. 
WILLIAMS, 

his  ^*  Law  of  Executors  "  quoted  as  to  meaning  of  *'  administrator," 
314. 
WILLIAMS : 

on  "  Real  Property  "  quoted,  72. 
WILLIAMS  &   BRUCE: 

their  work  on  ''  Jurisdiction  in  Admiralty  Courts  "  quoted  as  to  — 
admiralty  claims,  747. 
admiralty  jurisdiction,  263  et  seq. 
salvage  claims,  750. 
WILLS  (see  also.  Administration)  : 

(I.)  of  immovables,  governed  by  lex  situsy  516,  519.    (See  Immov- 
ables.) 
(II.)  of  movables,  684  et  seq* 

British  subjects,  of,  under  WiUs  Act,  1861,  690,  693,  696, 

774. 
capacity,  law  governing,  687. 
execution,  ^alid  by  lex  domicilii  at  date  of,  696. 

possible  exception,  700. 
foreign  property,  as  to,  775. 
form  of,  law  governing,  687,  690,  693,  696,  774. 
interpretation  of,  law  governing,  695,  696. 

exception,  695. 
invalidity,  grounds  of,  686,  687,  688,  696. 
law  of  domicil  at  death  usually  governs,  684  et  seq, 
power  of  appointment,  exercise  of  by,  701-706.      (See 

Power.) 
probate  of,  grant  of,  345.     (See  Administration.) 
validity  of  law  governing,  684  et  seq. 
WINDING-UP 

of  companies,  303,  343,  396.     (See  Comjmnies.) 
WRIT: 

service  of.     (See  Service.) 
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